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from  the  statement  of  members  contained  in  the  first  volume  of  the  decisions  of  this 
Board. 
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Adams  Woolen  Mills  (Inc.) 

Alcohol  Products  Co 

Aluminum  Qoods  Manufticturin^  Co.. 

American  Blower  Co 

American  Can  Co 

JAmerican  Tube  &  Stamping  Co 

do 

Anderson  Die  Machine  Co 

Angelica  Jacket  Co 

Anniston  Steel  Co 

..do. 


Name  of  claimant. 


Apfelberg,  Rosenblatt  &  Co.. 
Archibald  Wheel  Co 


Armour  &  Co.. 

Arthur  Vulcanising  Machine  Co 

Atlas  Cabinet  Co 

Automatic  Machine  Co 

BarreU.  William  L.,  Co 

Bates  4&  Innes  (Ltd.) 

Bausch  &.  Lomb  Optical  Co 

Bickett  Machine  and  Manufocturing  Co. . 

-  B  ^ur  Motor  Appliance  Co 


Bilton  Machine  Tool  Co. 


Bishop  it  Babcock  Co 

Black  Rock  Manufiacturing  Co. . 

BlochCo..  The 

Bluff  City  Grain  Co 

Bossert.  Louis  &  Sons  (Inc.).. . ■ 

Braddock  Manufacturing  Co 

Bradley  Machine  Co 

Breui,rredG 

Bridgeport  Brass  Co 


.do. 


Bridgeport  Chain  Co. . 


Bridgeport  Cutters  Works , 

Bridgeport  Deoxidised  Bronze  &  Metal  Co. 
Bridgeport  Die  &  Machine  Co 

JBridgeport  Hardware  Manufacturing  Co... 

....do 

Bridgeport  Metal  Goods  Manufacturing  Co. 

Brown  Bag  Filling  Machine  Co 

Brown  Co 


Bryant  Electric  Co. 


Butler  Manufiacturhig  Co 

Byrnes,  Joseph  A 

Canada  Wire  A  Cable  Co.  (Ltd.) 

Canton  Metal  Ceiling  Co 

Carey,  PhUip  Co 

Carpenter  Manufiacturing  Co 

Chamber  of  Commerce,  Montgomery,  Ala. 

Chambersburg  Hosiery  Co 

Champion  Ignition  Co 

Charleston  Consolidated  Railway  &  Light- 
ing Co. 

Chanestown  Sand  &  Gravel  Co 

Chicago  Cold  Storage  Co 

Cjgol,  F.  A^  Rubber  Co. 


Cmcinnati  Enquirer. 
Cleveland  City  Forge  it  Iron  Co. 
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....do 
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.do., 
.do.. 
.do.. 

.do.. 


do 

....do 

Packing  machines 
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Use  of  equipment 

Wire 
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Wall  board 

Retroactive  wages 

Lease  of  land.    (Rehearing) . 
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Spark  plugs 

Interest 


Sand  and  gravel.. 

CJold  storage 

Rubber  stoppers. 
Advertisement... 

Steel  plugs 
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Name  of  claimant. 


Subject  matter. 


Cohen.  Goldman  &  Co.  (Inc.) 

Columbia  Univcrsitr 

Connecticut  Electric  Co 

Consolidated  Manufacturing  Co 

Conway  Clothing  Co 

Couch  Bros.  Manufacturing  Co 

Coulter  &  McKenzie  Machine  Co 

Cowdrey  C.  H.,  Machine  Works 

Crane  &  MacMahon  (Inc.) 

Davidson,  W.  S 

Payton  Engine<»rinK  Laboratories  Co. 

Penbv  Motor  Truck  Co 

I'etroit  Chemical  Works 

Pewey  Bros.  Co 

do 

do 

r-irect-O-Lieht  Co 

I  isco  Electrical  Manuiacturing  Co 

Ponner  Steel  Co.,  The 

Poubleday-Huiit-"olan  Co 

P^'ing  Systems  (Inc.),  The 


Uniform  clothing 

Telephone  charges 

Retroactive  wages 

Woolen  coats 

Overcoats 

r>ye  plant 

Retroac  tive  wages 

Recoil  mechanism 

Artiller>^  wheels 

Canned  tomatoes 

Tools , 

Amortization  of  plant  and  facilities., 
Mixed  acid  and  increased  facilities... 
Hay. 


do 

do 

Machinery , 

Synchronizers 

SheU  steel 

Office  supplies 

I'ehydratcd  potatoes.. 


Eastern  Malleable  Iron  Co Wages 


Eastman  Kodak  Co 

Economy  I  rawing  Table  Co 

Eddystono  Munitions  Co 

Eisner,  Sigmund  Co 

Electric  Cable  Co 

Electric  Compositor  Co 

Elyria  Enameled  Products  Co 

Engel  Aircraft  Co 

Enele  <k  Ilevenor 

Enelish  <fe  .Mcrsick  Co 

Enterprise  Stamping  Co 

Farrell-Cheek  Steel  Foundrj'  Co 

Fodders  Manufacturing  Co.  (Inc. ) 

I'oeny  Toc»l  Co 

Fisher  Electrical  Works 

Ford  Motor  Co.  &  Taft-Peirce  Manufactur- 
ing Co. 

Ford  Motor  Co 

Forest  City  Machine  &  Forge  Co 

do 

Franklin  Knitting  Mills 

Freiberg  Lumber  Co 

Fretz,  William  F 

F  ri  ck  Co 

Fuller  Canneries  Co 

do 

Gatlin,  E.  C,  Importing  Co 

Gilmer.  L.H..  Co 

Globe  Automatic  Sprinkler  Co 

Goodrich,  B.  i\,  Rubber  Co 

do 

Gould-Mersereau  Co 

Graham,  Thomas  &  Co 

Hamilton  Woolen  MlUs 

Hardaway  Contracting  Co 

Harper  Manufacturing  Co 

►Harris,  H.  E.,  Engineering  Co 
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"  cmurrage 
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Retroactive  wages 

do 
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.Mrplanes 
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Paper  and  strapping , 

Hard  bread  cans 

Melting  and  handling  equipment.. 
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Retroactive  waees 

Valve  spring  collar  upper , 

Motor  parts 


B  ody  armor 

Brass  fu.se  sockets 

Booster  casines 

Increased  facilities 

Lumber 

Woolen  breeches 

Chlorine  plant 

Canned  tpmatoes 

Canned  peas 

relayed  payments 

Tlye  plant 

Installation  of  sprinkler  system . 

Copper  wire 

Salvage 

Wire  loop  rings 

Oak  rims 

Vam 

E.xpenses  of  law  suits 

Wool  trousers 


Harrison  Radiator  Corporation 

Hartford  Machine  Screw  Co 

Hawaiian  Canneries  Co.  (Ltd.) 

Hawkridge  Bros.  Co 

Hawksbill  Cannery 

Hawthorn  MiUs  (Ltd. ) 

do 

Heine  Chimney  Co 

Hewes  &  Potter 

High  Clothing  Co.  (Inc.) 

Hirsch.  Leo.  H.,  &  Co 

Holbrook  Co 

Holmes  &  Edwards  Silver  Co 

Huttig  Sash  &  Poor  Co 

Inteniational  Silver  Co 

do 

do 

Iron  King  Overalls  Co 

Isco  Chemical  Co i 

Jolmsco,  Isaac  O.,  &  Co i 

Johnson,  O.  H.  P.,  and  W.  H.  Walker....] 

[KahlerCo 

Kenyon,  C,  Co.  (Inc.) I 


Retroactive  wages 

Radiators 

Bolts 

Hawaiian  pineapples. . 

Tool  steel 

Canned,  beans 

Woolen  spiral  puttees, 
do.. 


Construction 

Shovel  carriers 

Cotton  breeches 

Buttons 

Airplane  propellers 

Retroactive  wages 

SashsUdes , 

Canteens 

Mess  kit  knives , 

Retroactive  wages 

Woolen  trousers 

Sulphur  monochloride 

Low  phosphorous  pig  iron.. 
Lease 


Stitching  horses. 
Raincoats. 
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Name  of  claimant. 


Knieht,  Henry  &  Sons  (Inc.)  Part  1 . 
Kni?ht,  Honry  A  Sons  (Inc.)  Part  2. 
Knipht,  Henry  A  Sons  (Inc.)  Part  3. 


Knieht,  Honrr  &  Sons  (Inc.)  Part  4 

Lambertvillc  Rubber  Co 

do 

Lawson  Aircraft  Corporation 

Lazarus,  Harry  E 

Lehigh  Navigation  "Blectnc  Co.  and  Le- 
high VaUey  Transit  Co. 

LeiU,  E.  (Inc.) 

Lew  Is  AfanuCacturiDg  Co 

Ley,  Fred  T.,  A-  Co.  (Inc 

....do 

....do 

do 

Liberty  Cotton  Oil  Co 

Lindstrom  Die  Tool  &  Gauge  Works 

Little.  A.  E.  Co 


^Locomobile  Co.  of  America 

do 

Lord  ARumham  Co 

Ly brand,  Ross  Bros.  &  Montgomery 

Lytell,  William  H.,  &  Co 

McCord  Mamifiicturing  C^.  (Inc.) 

Mcl^tnathan,  F.  W.,  &  Son 

Macv  Engineering  Co 

Maddox  Table  Co 

Manning,  Maxwell  <t  Moore  (Inc.) 

I  Marsh  Mamifactiiring  Co 

j  Ma.<<silIon  Electric  <Sc  (las  Co 

Mendelson,  A.  A-  Bro 

I  Messick,  R.  M..  A  Sons 

1  Midvale  Steel  &  Ordnance  Co 

Milwaukee  Patent  Leather  Co 

I  Modem  Manufacturing  Co 

1  Modem  Pants  Co 

'  .Moore,  B.  F.  &  Co 

1  Morgan  Lumber  &  Manufactwlnp  Co 

Morse  Co.,  T  eopold 

Motor  Product*?  Corp 

Moimt  Hope  Finishing  Co 

t  Na^h  Motors  Co 

do 

do 

,  Xational  Can  Co 

National  Laundry  Co 

do 

Nebraska  <fe  loTa  8t^  Tank  Co 

'  New  Amsterdam  Casualty  Co 

I  Niantlc  Manufacturing  Co 

Nilson  Machine  Co 

I  North  leHieo  Coal  Co 

\  Northwestern  Manufacturing  Co 

Novo  EngineCo 

I  Ohio  Rubber  Co 

I do 

Oliver  Iron  &  Steel  Co 

' do 

,  Oxford  Manufacturing  Co.  ( Ltd. ) 

1  Pahl-Hovt  Co 

I  Parker  Manufactiu-ing  Co 

Parker  Rust  ProofCo. 

1  Penn  Yan  Cider  Co 

[  Pecmle's  (5as  Light  &  Coke  Co 

'  Perkins  fJlue  Co 

Perry,  Frank  B.,  &  Sons 

Philadelphia  Subtu-ban  ('.as  &  Ele?tric  Co. 

Pickands,  Brown  *  Co 

Pickett,  A.  G 

Port  Deposit  Quarr>'  Co 

Porter.  Elmer  G 

Pratt  &  Whitney  Co 

Precision  Gauge  &  Tool  Co 

Pressed  Steel  Car  Co 

Propper,  Alexander  &  Co 

Radiant  Glass  Co 

Rajah  -\uto  Supply  Co 

Raybestos  Co 

Reed,  Jacob,  Sons 

RIday,  J.  Thompson,  <lr  Son  Co 

Ritch  &.  Grasbeim 

Roberts  Brass  Manutacluring  Co 
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Removal  of  waste  from  Camp  Sherman . 
Removal  of  waste  from  Camp  Jackson. 
Removal  of  waste  from  Camp  Joseph 

E.  Johnston. 
Removal  of  waste  from  Camp  G  ordon . 

Gaiters 

Rubber  boots 

Rent— Tarilitles  and  raachlnerr 

Raincoats 

Engineering  plans 


Glass  dishes '. 

Cotton  linters , 

Commissar>'  expense 

Construction— insurance. . 

Medical  expenses 

Ford  touring  car 

Cotton  linters 

Retroactive  wages , 

Trench  fans , 


Retroactive  wages 

do 

Increased  cost  fOT  labor 

Expert  accounting 

Theatrical  entertainment 

Radiators 

Woolen  troiL'^crs 

A  irplane  stahilirers 

Airplane  propellers 

Increa<ed  facilities 

Tent  pins 

Contmction 

Wool  trousers 

Tomatoes 

Ferrosilicon 

G  love  leather 

Retroactive  wages 

Wool  troiLsers 

Denim  tro\i<crs 

Field  desks 

Coats  and  troiLsers 

Monoplanes 

Dyeing  cotton  duck 

Motor  e  luipnient 

do 

do 

Tins 

T  anndry  work 

Rt'h(*aring 

Oil  drums 

Suretyship 

Shoddy  for  blankets 

Retroactive  wages 

Coal 

Freight  charges. .  .• 

Air  compressor  outfits 

Sho?k  absorber  cord 

...do 

Pick  mattocks 

Hot-pres.^od  hexagon  nnt^s 

Spiral  puttees 

Woolen  coats 

Bolts 

Claim  for  material 

Deh vdrated  carrots 

Tohfol 

Waterproof  glue 

Radio  blinker  signal  .sets 

Enlarging  gas  plant 

Allocation  of  pig  iron 

Wood 

Crushed  stone 

Ilay 

Pistol  tools  machinery 

Retroactive  wages 

Artillery  tmcks 

Puttees 

Lantern  globes 

Insulators  and  lathes 

Retroactive  wages 

Woolen  clothing,  lease  and  facilities. 

Powder  bags 

Facilities 

Push  button  faucets. . 
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450 
691 
384 
30O 

41 
356 
691 
828 
763 
531 

71 
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1810 
1606 

2235 

1677 

1934 

2058 

1639 

2157 

1967 

2406 

1984^68 

633 

344 

268 

1854 

1254 

1803 

1261 

2257 

332.334 

335 

333 

2252 

1526 

341 

1647, 1475 

1968 

2313 

2006 

1185 

371 

2350 

180 

1658.2203 

1924 

1498 

1773 

546 

90 

2245 

1601 

1192 

2294 

1604 

2167 

2167 

2300 

2375 
1586 
60,61 
62,63.64 
1264 
2253 

18.59 
2397 

18.5 
2040 
2008 
1931 

475 
1828 
1225 
1729 

345 

1.549 
489 
2189 
2190 
2033 

554 
2164 
1895 
1896 
2120 
2421 

478 
2274 
2279 
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Name  of  claimant. 


Subject  matter. 


Robertson  Lead  Works,  James 

Roberts,  Thomas  &  Co.  (factors  for  W.  8 
Davidson). 

Rassell  Electric  Co 

St.  Louis  Wood  Products  Co 

Sanford  Narrow  Fabric  Co 

Schenectady  Fireworks  Co 

Shoedineer-Marr  Co 

Schofleld-Mason  «t  Co 

Scientific  Utilities  Co.  ( Inc. ) 

See,  A.  B.,  Electric  Elevator  Co 

Selden-Breck  Construction  Co 

Sewell-Clapp  Envelopes 

Shoemaker  Co.,  The 

S ipgal  A  Siegal 

Simmons,  John,  Co 

Simple  Simon  Manufacturing  Co 

Singer  Manufacturing  Co 

Soderling,  Co.,  Walter 

— do .f. 

j|Sonnebora,  Henry  &  Co.  (Inc.) 

— do 

Southard  Contracting  Co 

Spang  &  Co 

Specialty  Knit  Goods  Miinufacturing  Co. 

Spencer  Lens  ("o 

Sper  Mel  ( lothing  Corp 

Splitdorf  Flectrical  Co 

Snragnc  Meter  Co 

Stamets,  William  K 

I  Standard  Oil  Co.  of  Indiana 

Standard  Rolling  Mills  (Inc.) i 

I  Stanley  Insulating  Co ' 

I  Stark  Rolling  Mills  (^o I 

I  Starr  Piano  Co 

I  Stephenson,  T.  R I 

I  Stcppacher,  Walter  M.,  &  Co.  (Inc.) , 

I  Stowe  A  Woodward  Co I 

I  Stroock,  S.  &  C 0 1 

Summers,  Paul  J 

I  Susqueharaia  Webbing  Co.,  The I 

Sutton,  John  M , 

I  Sweets  Co.  of  America,  The.. 

Sweet  &  Conrad  Canning  Co. 

I  Swover,  A.  P.,  Co 

I do 

I  Taft-Peirce  Manufacturing  Co.  and  Ford  , 
I      Motor  Co.  I 

I  Taft-Pelrce  Manufacturing  Co 

I  Tllton  ()ptical  Co.,  The 

I  Torrey  Epstein  Co.,  The .' 

'  ( Rehearing) 

Troy  Laundry  Machinery  Co.  (Ltd.) 

Twentieth    Century    Stamping    &    Tool 
Works. 

Twohy  Bros 

Ignited  Disposal  &  Recovery  Co 

United  States  A mmunitionCo 

Universal  Machine  Co 

Urfit  Pants  Co 

Walker.W.  H., and O.  H.P.Johnson 

Walker  Knitting  Mills 

Wallace  &  Tieman  Co 


Pig  lead 

Canned  tomatoes. 


Repairing  fixtures 

Shell  boxes 

Herringbone  tape 

Rockets 

Wire  fencing 

Duck 

Separatory  funnels 

La  Dor 

Construction 

Envelopes 

Hay 

Woolen  service  coats 

Plres  and  fittings 

White  duck  coals  and  trousers. 

Interest 

Rubber  belts 

Oas  masks 


Watson.  H.  A.,  &  Co.  (Inc.) . 
Watts,  Stebbins  &  Co. 


Uniform  clothing , 

MacVinaws , 

Steam  engine , 

Facilities  for  machining  shells , 

Cloth  and  yam 

Pots  for  optical  glass 

Uniform  coats 

Ignition  narts , 

Retroactive  wages 

Bushings,  lathes 

Candles 

Freight  charges 

Steel  containers 

Comigated  galvanized  steel  sheets.. 

Airplane  propellers 

Machinery 

Shirts 

Raincoats 

Chevron  backing  felt 

Services 

Halter  webbing 

Palm-tree  nuts 

.4ntldimming  sticks 

(^anned  tomatoes 

Retroactive  wages 

....do 

Motor  parts— Liberty 


Air  Service  tools. 

T^-enses 

(lothing— bonus. 


Machinery. 
Forks 


Wellington,  Sears  &  Co.  (agents  for  Hamil- 
ton Woolen  Mills). 

West  &  Dodge  Co 

Western  Electric  Co 

do 

do 

Westinghouso  Electric  <&  Manufacturing 
Co. 

West  Lafayette  Manufacturing  Co 

White,  H.  N.,  Co 

White,  The  J.  G. ,  Engineering  Co 

do 

White  Motor  Car  Co.,  The 

...do 

Winfleld,  Webster  &  Co 

Wolff,  L.,  Manufacturing  Co. 

York  Manufacturing  Co. 

Young,  Frank  L.,  Co. 


Constmctlon 

Removal  of  waste  matter.. 

Reclaiming  shells 

Trigger  motors 

Trousers 

T-ease 

Puttees 

Chlorinator  equipment 

Tnngsten  ore 

Gauze 

Yarn 


Screw  gauges 

Microphones 

O  verhead  charges . 

Interest 

Repair  parts 


Cups  and  basins 

Band  instruments 

Construction  of  camp. , 

(^onstniction 

Machinery 

Service  wheels 

Tomatoes. 
Construction. 
Labor  and  materials.. 
Wool  grease. 
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Case  No.  602. 

In  re  MATTEE  OF  B.  F.  OOODKICH  EUBBEE  CO. 

1.  ALLOCATIONS — ^WAE  INDTJSTEIES  BOAED.-^Where  a  representative  of 
tlie  War  Industries  Board,  acting  under  tlie  direction  of  the  CMef  Sig- 
nal Officer,  gives  an  order  to  contractor  on  tlie  faith  of  which  such 
contractor  makes  an  allocation  of  material,  the  agreement  is  made  with- 
in the  authority,  direction,  or  instruction  of  the  Secretary  of  War 
within  the  meaning  of  the  act  of  March  2,  1919. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $1,721.28,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  papers  in  the  case  were  referred  to  this  Board  by  the 
Claims  Board,  Director  of  Purchase,  for  the  reason  that  it  was  de- 
termined by  said  Claims  Board  that  the  agreement  alleged  to  have 
been  made  herein  was  made  by  LeRoy  Clark,  chief  of  the  wire  and 
cable  section  of  the  War  Industries  Board,  and  not  by  an  officer  of 
the  Signal  Corps.  The  executive  board  of  the  Signal  Corps  was 
at  this  time  composed  of  Brig.  Gen.  C.  McK.  Saltzman,  executive 
officer,  and  six  other  officers  of  the  Army,  who  met  daily,  each  of 
said  officers  being  responsible  for  a  division  of  Signal  Corps  activi- 
ties, including  all  of  the  Signal  Corps  organization. 

3.  At  the  meeting  of  August  22,  1918,  it  was  necessary  for  the 
Board  to  determine  a  definite  course  of  action  to  largely  increase 
the  supply  of  insulated  copper  wire  for  the  overseas  forces,  and 
owing  to  the  importance  of  the  subject  the  chief  signal  officer,  Maj. 
Gen.  G.  O.  Squier,  was  present.  LeRoy  Clark,  chairman  of  the  in- 
sulated wire  and  cable  committee  of  the  War  Industries  Board,  was 
also  present. 

4.  The  Signal  Corps  requirements  for  insulated  wire  for  com- 
munication work  at  this  time  involved  the  entire  industry  in  the 
United  States  and  exceeded  the  combined  capacity  of  all  plants  in 
the  United  States;  and  for  practically  the  entire  period  of  the  war 
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2  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

all  orders  for  wire  were  allocated  by  the  wire  and  cable  committee 
of  the  War  Industries  Board,  through  Mr.  Clark. 

5.  Up  to  the  date  of  the  meeting  of  August  22,  1918,  an  attempt 
had  been  made  to  meet  requirements  by  utilizing  a  copper-clad  wire 
in  common  use  by  telephone  companies,  and  the  Signal  Corps  had 
procured  all  such  wire  available,  both  in  warehouses  and  factories  in 
the  United  States,  and  had  taken  over  all  contracts  for  this  produc- 
tion in  wire  factories,  and  had  also  placed  orders  for  additional 
capacity.  However,  not  even  this  action  proved  sufficient  to  meet 
requirements ;  and  Le  Roy  Clark  suggested  that  No.  14  B.  and  S.  hard- 
drawn  copper  could  also  be  produced  or  procured  until  the  produc- 
tion of  the  standard  Signal  Corps  w^ire  for  outpost  use  was  sufficient 
to  meet  the  demand. 

Thereupon  Mr.  Clark  was  instructed  by  the  Chief  Signal  Officer 
to  use  every  measure  in  his  power  to  secure  a  maximum  immediate 
production  of  No.  14  B.  and  S.  hard-drawn  copper^  providing  it 
did  not  interfere  with  other  wire  production,  and  the  executive 
officer  of  the  procurement  division,  Maj.  R.  A.  Klock,  was  instructed 
to  cooperate  with  Mr.  Chirk  and  insure  the  shipment  of  this  wire 
with  all  possible  speed.  The  method  employed  in  procuring  this 
wire  was  as  follows: 

(a)  Mr.  Clark,  through  the  War  Industries  Board,  determined 
upon  facilities  and  made  arrangements  by  telegraph  with  the  manu- 
factiu-ers  to  produce  it. 

(h)  Procurement  representatives  talked  with  Mr.  Clark  as  to  price 
and  details  of  shipment. 

{c)  The  contracting  officer  assigned  order  numbers,  secured  the 
necessary  priority  for  the  manufacturers  selected,  telegraphed  the 
order  number  and  such  other  data  as  was  necessary.  In  those  cases 
where  the  manufacturer  had  the  necessary  materials  telegraphing 
priority  was  not  required,  the  order  number  being  furnished  to  Mr. 
Clark  and  transmitted  to  the  contractor  by  him. 

{(/)  Upon  receipt  of  full  data  as  to  quantity,  point  of  origin,  price, 
etc.,  formal  order  was  placed  and  contract  was  prepared. 

6.  From  the  foregoing  j)rocedure  it  will  be  noted  that  conditions 
made  it  imperative  that  production  should  be  started  as  rapidly  as 
possible  in  the  greatest  quantity  available,  and  it  was  understood 
both  by  the  contractors  and  the  Signal  Corps  that  Mr.  Clark's 
instructions  to  go  ahead  and  get  this  wire  were,  in  fact,  the  instruc- 
tion of  the  Chief  Signal  Officer  of  the  Army,  and. also  that  the 
date  of  the  orders  resulting  from  this  meeting  had  no  relation  to 
the  date  of  the  meeting,  as  allocations  were  made  by  Mr.  Clark  as 
rapidly  as  manufacturers  could  absorb  the  production. 

7.  It  may  here  be  said  that  Maj.  R.  A.  Klock,  who  was  at  the  time 
executive  officer  of  the  procurement  and   supply  divisions  of  the 
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Signal  Corps,  as  such,  signed  oflScial  papers  by  authority  of  the  Chief 
Signal  Officer  of  the  Army,  and  all  procurement  transactions  wore 
under  his  personal  supervision  and  subject  to  his  approval.  In  a 
sworn  statement,  dated  August  20,  1919,  he  states  that  under  the 
transactions  arising  in  this  case  Le  Roy  Clark  was  acting  in  behalf 
of  the  War  Department. 

8.  On  or  about  October  23,  1918,  the  claimant  received  the  follow- 
ing telegram  sighed  by  Le  Koy  Clark,  Chief  of  the  Wire  and  Cable 
Section : 

" Until  production  of  outpost  wire  reaches  maximum,  it  is  neces- 
sarv  to  supply  twisted  pair,  14,  hard-drawn  copper,  100  Megohm 
test.  Start  production  immediately  and  let  me  know  how  much  to 
send  you  order  for.  This  is  result  of  most  urgent  cable  from 
Pershing,  and  nothing  must  be  allowed  to  interfere.  Advise  what 
you  consider  the  proper  price  and  approximate  weekly  deliveries." 

This  telegram  was  confirmed  on  November  1,  1918,  in  a  letter  di- 
rected to  the  claimant  by  LeRoy  Clark,  chief.  Wire  and  Cable  Sec- 
tion, War  Industries  Board,  which  also  stated  that  it  had  been 
recommended  by  the  Chief  Signal  Officer  that  an  order  be  placed 
with  the  claimant  for  250  miles  of  No.  14,  hard-drawn,  outpost,  dis- 
tributing wire,  and  that  the  wire  should  apply  on  Signal  Corps  order 
No.  180,424 ;  the  letter  also  gave  specifications  of  the  wire  and  asked 
for  acknowledgment  of  the  receipt  of  the  instructions  and  requested 
that  the  claimant  use  every  endeavor  to  get  the  wire  out  promptly 
This  letter  was  followed  by  a  purchase  order  marked  "  Order  No. 
180,424  SC,"  from  the  Signal  Corps,  dated  November  9,  1918,  issued 
"in  accordance  with  recommendations  of  War  Industries  Board, 
Wire  and  Cable  Section,  of  October  31,  1918,"  covering  the  follow- 
ing items : 

250  miles  wire,  copper,  hard  drawn,  tested  distributing,  twisted  pair 
No.  14  B.  &  S.  piu^e,  100  niepolinis  test,  per  mile.  $147.7r> -WJ,  1>3T.  .">0 

1  per  cent  10  days  from  date  of  receipt  of  voucher  in  office  of  Dis- 
bursing  Officer,    Signal   Corps 369.38 


Net    t<»tal M'k  r,(KS.  V2 

9.  The  claimant,  prior  to  November  12,  1918,  acquired  at  an  actual 
cost  to  the  claimant  of  27^  cents  per  pound,  a  sufficient  amount  of 
copper  for  the  production  of  250  miles  of  wire,  covered  by  said  order, 
and  on  or  about  October  23, 1918,- the  date  of  the  receipt  of  the  above- 
mentioned  telegram,  allocated  same  to  the  manufacture  of  the  wire, 
covered  by  said  telegram  and  said  Signal  Corps  order. 

10.  No  formal  contract  was  ever  executed,  owing  to  the  signing  of 
the  armistice  on  November  11,  1918,  and  on  December  11,  1918,  the 
above  order  was  suspended  by  telegram.  The  claimant,  however, 
prior  to  receiving  the  telegram  suspending  production,  had  actuallv 
manufactured  under  said  order  37.1  miles  of  wire  which  was  valuedj 
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under  the  order  at  $5,481.53.  This  37.1  miles  was  delivered  to  and 
accepted  by  the  Si^al  Corps  and  the  claimant  was  paid  therefor  the 
last-mentioned  sum,  less  10  per  cent.  The  claimant  now  asks  for  the 
payment  to  it  of  the  sum  of  $1,721.28,  which  sum  is  ascertained  as 
follows : 

26,688  lbs.  of  No.  14,  hard-drawn,  tinned  copper,  acquired  at  a  cost  of 
27^^  per  pound,  and  aU  oca  ted  to  above  order,  left  on  claimant's 
hands  after  the  manufacture  of  said  37.1  miles  of  wire $7, 889. 20 

Said  amount  of  copper  to  be  retained  by  claimant  at  21^^  per  pound.    6, 167. 92 


The  difference  between  the  original  cost  and  salvage  price 1, 721. 28 

DECISION. 

1.  The  evidence  in  this  case  discloses  that  the  order  upon  which 
the  claim  is  based  was  given  not  by  the  War  Industries  Board,  an 
agency  of  the  President  of  the  United  States,  but  by  a  duly  consti- 
tuted representative  of  the  Signal  Corps  of  the  Army,  acting  by 
direct  and  express  instructions  of  Maj.  Gen.  G.  O.  Squier,  the  Chief 
Signal  Officer,  and  consequently  given  by  an  agent  acting  under  au- 
thority, direction,  or  instruction  of  the  Secretary  of  War. 

2.  The  telegraphic  instructions  of  this  agent  to  the  claimant,  con- 
firmed later  by  letter  and  by  formal  order  of  the  Signal  Corps,  were 
accepted  by  the  claimant  as  evidenced  by  its  procurement  and  setting 
apart  and  holding  exclusively  for  the  filling  of  this  order,  prior  to 
November  12,  1918,  the  requisite  amount  of  copper  to  fill  the  same  at 
a  cost  to  claimant  of  27^  cents  per  pound,  and  in  its  actually  manu- 
facturing more  than  37  miles  of  wire  therefrom  in  part  perform- 
ance of  the  order.  Thus  arose  an  agreement  between  the  claimant 
and  the  United  States  within  the  so-called  Dent  Act,  not  executed  in 
the  manner  prescribed  by  law,  but  which  has  been  partly  performed 
and  is  now  suspended  pending  adjustment  thereof. 

3.  Under  said  agreement,  the  claimant  has  incurred  expenditures 
in  performing  or  preparing  to  perform  the  same  for  which  it  is  en- 
titled to  reasonable  remuneration. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  (c),  section  5,  Supply  Circular  No.  17,  revised, 
Purchase,  Storage,  and  Traffic  Division,  General  Staff. 

Col.  Delafield,  Mr.  McCandless,  and  Mr.  Bayne  concurring. 


Digitized  by  VjOOQIC 


Case  No.  1661.' 

Rehearing  In  re  CLAIM  OF  CHAMBER  OF  COMMERCE  OF  MONTGOMERY, 

ALA. 

This  case  was  remanded  by  the  Secretary  of  War  for  further  explicit  finding 
of  fact  and  decision  as  to  the  liability  of  claimant  to  the  Central  of 
Georsria  Railroad  as  supplemental  to  a  decision  rendered  by  this  Board 
in  this  case  on  Augrust  18,  1919.  This  supplemental  opinion  merely  makes 
more  explicit  one  of  the  original  findings  of  fact  regarding  location  of 
trackage  and  confirms  the  original  decision  in  every  respect. 

Liieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  case  was  remanded  to  this  Board  by  direction  of  the  Sec- 
retary of  War  for  further  explicit  finding  of  fact  and  decision  as  to 
the  liability  of  the  Chamber  of  Commerce  of  Montgomery,  Ala.,  to 
the  Central  of  Georgia  Railroad  under  an  agreement  of  December  12, 
1917,  as  supplemental  to  a  decision  heretofore  rendered  by  this 
Board  in  this  case  on  the  18th  day  of  August,  1919L 

Qn  the  12th  day  of  December,  1917,  the  Chamber  of  Commerce, 
Montgomery,  Ala.,  entered  into  an  agreement  with  the  Central  of 
Georgia  Railroad  in  which  it  was  provided  : 

"  *  *  *  that  the  railway  company  will  proceed  with  all  prac- 
ticable dispatch  to  furnish  the  materials  for  and  to  construct  the 
spur  track  required  by  the  United  States  Government  for  an  avia- 
tion field  at  and  near  tike  Road,  Alabama,  and  that  the  Chamber  of 
Commerce  will,  on  the  presentation  of  proper  bills,  promptly  reimburse 
the  railway  company  for  the  cost  of  such  portion  of  this  track  as 
shall  be  located*  on  property  other  than  the  right  of  way  or  land  of 
the  railway  compamyy 

This  Board  finds,  upon  further  evidence  adduced  by  affidavits  filed 
herein,  that  the  4,201  feet  of  trackage  laid  down  by  the  Central  of 
Georgia  Railroad,  on  the  land  between  its  main  line  right  of  way 
and  Taylor  Field,  and  the  3,061.6  feet  of  spur  track  laid  down  on 
Taylor  Field,  was  constructed  by  the  railroad  company  upon  prop- 
erty which  it  did  not  own  and  over  which  it  had  no  right  of  way 
under  and  in  pursuance  of  the  contract  of  December  12,  1919. 


*  The  ariginal  dedfdon  in  the  claim  of  Chamber  of  Commerce  of  Montgomery.  Ala.,  will 
be  found  in  Vol.  I.  these  decisions,  page  558. 
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DECISION. 

From  the  above  facts,  and  for  reasons  stated  in  the  opinion  here- 
tofore rendered  in  this  case,  it  is  clear  that  the  Chamber  of  Com- 
merce of  Montgomery,  Ala.,  was  under  contractual  obligation,  under 
the  terms  of  the  agreement  of  December  12,  1917,  to  pay  the  Central 
of  Georgia  Railroad  for  material  and  cost  of  construction  of  the 
4,021  feet  laid  down  upon  the  land  intervening  between  the  rail- 
road right  of  way  and  Taylor  Field  and  the  3,061.6  feet  of  spur 
track  laid  down  on  Taylor  Field,  and  that,  the  said  trackage  having 
been  constructed  by  the  direction  and  for  the  sole  benefit  of  the 
United  States,  the  United  States  is  liable  to  the  Chamber  of  Com- 
merce of  Montgomery,  Ala.,  for  the  reasonable  cost  of  the  construc- 
tion of  said  trackage. 

DISPOSITION. 

A  copy  if  this  supplemental  finding  of  fact  and  decision  will  be  for- 
warded to  tlie  Seci-etarv  of  War. 
Col.  Delafield,  Lieut.  Col.  McKeeby.  and  Mr.  Wise  concurring. 
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Case  No.  1661. 

In  re  GLAIX  OF  THE  CHAMBER  OF  COMMERCE,  MONTGOMERY,  ALA. 

1.  ADJUSTMENT— PRIMARY  AND  SECONDARY  LIABILITY.— Where  in  rela- 
tion to  construction  of  railroad  trackage  to  and  on  an  aviation  train- 
ing camp,  the  OoTernment  is  under  direct  or  primary  obligation  to  the 
claimant  for  cost  of  constrnction  of  part  thereof  and  is  under  indirect 
or  secondary  obligation  to  the  railroad  for  cost  of  the  whole  trackage, 
this  Board  recommends  to  the  Claims  Board,  Air  Serrice,  that  the  entire 
matter  be  adjusted  by  means  of  a  tripartite  agreement  between  the 
Government,  the  claimant,  and  the  railroad.  For  facts  and  decision 
in  this  case  see  the  opinion  of  the  Board,  August  18,  1919. 

Lieut.   Col.  Williams  writing  the  opinion  of  the  Board. 

1.  In  this  case  decision  has  heretofore  been  rendered  by  this  Board 
to  the  following  eifect : 

{a)  That  the  Government  of  the  United  States  is  under  direct 
obligation  to  reimburse  the  chamber  of  commerce,  Montgomery, 
Ala.,  the  reasonable  costs  of  materials  and  construction  of — 

1.  4,021  feet  of  railroad  trackage  laid  down  upon  the  land 

intervening  between  the  right  of  way  of  the  Central  of 
Georgia  Railroad  Co.  and  the  said  I'aylor  Field,  and 

2.  3,061.6  feet  of  spur  track  laid  down  on  ana  over  said  Tavlor 

Field, 

which  direct  obligation  of  the  Government  of  the  United  States  to 
the  said  chamber  of  commerce  arose  from  the  fact  that  the  said 
trackage  was  constructed  by  the  said  chamber  of  commerce  under 
an  agreement  with  the  Central  of  Georgia  Railroad  Co.  holding  the 
said  chamber  of  commerce  liable  for  its  cost  of  construction,  and 
that  the  said  trackage  was  built,  and  was  taken  over  and  used  by 
and  for  the  sole  benefit  of,  the  United  States ; 

(6)  That  the  chamber  of  commerce,  Montgomery,  Ala.,  by  virtue 
of  a  provision  in  the  lease  between  the  said  chamber  of  commerce 
and  the  Government  of  the  United  States,  of  November  28,  1917,  is 
indebted  to  the  United  States  for  the  reasonable  cost  of  materials 
and  construction  of  the  siding  1,423.4  feet  in  length  constructed  upon 
said  Taylor  Field  and  adjacent  to  the  spur  track  thereon;  and 

(c)  That  the  Government  of  the  United  States,  by  virtue  of  a 
telegram  from  "Squier  by  Edgar  "  to  the  president  of  the  Central 
of  Georgia  Railroad  Co.  of  December  12,  1917,  became,  and  is, 
secondarily  liable  to  the  Central  of  Georgia  Railroad  Co.  for  the 
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reasonable  cost  of  the  materials  and  construction  of  all  of  the  said 
trackage  above  mentioned. 

2.  It  is  obvious,  however,  from  the  above  decision  that  while 
there  is  a'  direct  obligation  on  the  part  of  the  United  States  arising 
from  the  implied  agreement  to  reimburse  the  chamber  of  commerce 
for  the  construction  of  the  trackage  mentioned  in  subsections  1  and 
2,  clause  (a),  paragraph  1  hereof,  which* was  built  for,  and  was  ac- 
cepted by  and  used  for  the  sole  benefit  of,  the  United  States,  there 
did  not  arise,  with  respect  to  that  trackage,  any  liability  whatever 
of  the  Government  of  the  United  States  toward  the  Central  of 
Georgia  Railroad  Co.,  because  said  trackage  was  constructed  by  the 
said  chamber  of  commerce,  and  the  liability  of  the  Government  in 
this  respect  is  not  to  the  railroad  company  but  to  the  chamber  of 
commerce;  and,  in  the  absence  of  any  other  controlling  considera- 
tions, payment  by  the  Government  to  the  chamber  of  commerce  for 
the  reasonable  cost  of  the  materials  and  the  construction  of  this 
trackage  would  discharge  all  such  liability  upon  the  part  of  the 
Government  of  the  United  States  for  the  construction  of  this 
trackage. 

3.  But  the  Government,  in  addition  to  being  primarily  liable  to 
the  chamber  of  commerce  for  the  cost  of  the  construction  of  the 
trackage  mentioned  in  subsections  1  and  2,  clause  (a),  paragraph  1,. 
hereof,  is  also  secondarily  liable  to  the  Central  of  Georgia  Railroad 
Co.,  as  a  guarantor  not  only  for  the  reasonable  cost  of  the  construc- 
tion of  the  said  trackage  for  which  the  Government  is  primarily 
liable  to  the  chamber  of  commerce,  but  is  also  secondarily  liable  to 
the  Central  of  Georgia  Railroad  Co.  for  the  construction  of  the 
1,423.4  feet  of  siding. 

4.  So  that  while  payment  by  the  Government  to  the  chamber  of 
commerce  of  the  reasonable  cost  of  materials  and  construction  of  the 
trackage  for  which  the  Government  of  the  United  States  is  pri- 
marily liable  to  the  chamber  of  commerce,  would  relieve  the  Gov- 
ernment so  far  as  there  may  be  any  liability  to  the  chamber  of  com- 
merce, yet  if  the  chamber  of  commerce  did  not  pay  the  railroad 
company  for  the  reasonable  cost  of  material  and  construction  of  this 
trackage,  the  Government  of  the  United  States  would  still  be  sec- 
ondarily  liable  for  the  reasonable  costs  of  materials  and  construc- 
tion of  this  trackage  as  well  as  the  1,423.4  feet  of  siding. 

5.  For  the  above  reasons  this  Board  feels  justified  in  recommend- 
ing to  the  Claims  Board,  Air  Service,  that  this  entire  matter,  in- 
volving not  only  the  liability  of  the  Government  to  the  chamber  of 
commerce  and  the  liability  of  the  chamber  of  commerce  to  the  Gov- 
ernment of  the  United  States,  but  also  the  liability  of  the  chamber 
of  commerce  to  the  Central  of  Georgia  Railroad  Co.  under  the  terms 
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of  the  agreement  between  the  chamber  of  commerce  and  the  said 
railroad  company  of  December  12,  1917,  be  made  the  subject  of  a 
tripartite  agreement  negotiated  between  and  submitted  for  signa- 
ture and  execution  by  the  Government  of  the  United  States  on  the 
one  hand  and  the  chamber  of  commerce,  Montgomery,  Ala.,  and  the 
Central  of  Georgia  Railroad  Co.  on  the  other,  settling  and  dispos- 
ing of  all  matters  in  controversy  involved  in  this  case. 

6.  This  Board  will  therefore  transmit  to  the  Claims  Board,  Air 
Service,  a  copy  of  this  memorandum  together  with  certificate  form 
C  and  an  accompanying  document  setting  forth  the  nature,  terms, 
and  conditions  of  the  agreement,  for  appropriate  action  in  ac- 
cordance with  clause  C,  paragraph  5,  of  Supply  Circular  17,  revised 
March  26,  1919,  and  in  line  with  the  recommendations  contained  in 
this  memorandum. 

CoL  Delafield,  Lieut.  Col.  McKeeby,  and  Mr.  Smith  concurring. 
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Case  No.  478. 

/n  re  CLAIM  OF  WINFIELD  WEBSTER  &  CO. 

1.  BEQUISITION  BY  FOOD  ADMINISTRATION. — Where  a  packer  is  ordered  by 

the  Food  Administration,  acting  as  agent  of  the  War  Department,  to 
set  aside  a  certain  proportion  of  canned  tomatoes  to  meet  the  needs  of 
the  Army,  and  prices  are  thereafter  fixed  by  the  Federal  Trade  Com- 
mission and  adopted  by  the  War  Department,  there  is  an  agreement 
within  the  terms  of  the  act  of  Karch  2,  1919,  covering  all  the  goods  re- 
served in  accordance  with  such  order. 

2.  SETTLEMENT  OF  INFORMAL  CONTRACT  PRIOR  TO  ACT  OF  MARCH  2, 

1919. — A  settlement  agreement  of  an  informal  contract  prior  to  the  act 
of  March  2,  1919,  was  invalid  because  not  based  npon  valid  considera- 
tion.    Snch  an  attempted  settlement  mnst  therefore  be  disregarded. 

3.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  value  of 

canned  tomatoes  held  for  the  use  of  the  Army.  Held,  claimant  is  en- 
titled to  relief  under  the  act. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

STATEMENT  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  It  is  a  class  B 
claim  filed  originally  with  this  Board  under  Purchase,  Storage,  and 
Traffic  Supply  Circular  No.  17,  1919. 

2.  The  petitioner  is  a  partnership  composed  of  Winfield  Webster 
and  Guy  L.  Webster,  his  son,  who  are  packers  of  canned  fruits  and 
vegetables  at  Vienna,  Md. 

During  all  the  transactions  involved  in  this  claim,  the  claimants 
had  no  direct  dealings  with  the  Government,  but  were  represented 
by  the  firm  of  Thomas  Roberts  &  Co.,  of  Philadelphia,  who  acted 
in  the  capacity  of  factors  for  the  claimants.  Roberts  &  Co.  had 
handled  the  claimants'  output  for  several  seasons  as  respected  its 
sale,  and  appear  to  have  had  authority  to  act  for  the  claimants  in 
matters  involved  in  the  disposition  of  a  single  season's  pack. 

3.  During  the  season  of  1918  the  United  States  Government, 
through  the  Food  Administration,  issued  a  bulletin,  "No.  10,"  by 
which  it  required  all  packers  of  tomatoes  to  place  at  the  disposal  of 
the  Government  33 J  per  cent  of  the  total  1918  pack  of  "  Standard  " 
grade  tomatoes.  This  bulletin  was  followed  about  September  27, 
1918,  by  a  similar  bulletin,  "  No.  12,"  which  increased  the  percentage 
of  this  reservation  to  45  per  cent.  Both  these  bulletins  were  de- 
livered to  Roberts  &  Co. 
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4.  Before  the  issuance  of  bulletin  No.  12  it  had  been  understood 
in  the  trade  that  the  (iovernment  was  going  to  buy  only  sizes  No.  3 
and  No.  10  (whicli  figures  referred  to  the  size  of  the  can),  but  that 
subsequently  packers  were  notified  that  the  (xovernment  would  buy 
sizes  Xos.  2,  3,  and  10. 

5.  It  appears  tliat  tlie  claimants  proceeded  in  good  faith  to  comply 
with  the  terms  of  these  bulletins,  ceased  selling  their  product  to  the 
public  and  cancelled  sufficient  future  sales  to  enable  them  to  reserve 
for  the  (jovernment  the  required  45  per  cent  of  their  pack.  It  ap- 
pears also  that  the  claimants  made  certain  deliveries  of  Nos.  3  and 
10  to  the  Government  but  that  no  No.  2's  were  delivered. 

C.  The  prices  to  be  paid  to  claimants  under  tlie  bulletins  for  their 
product  by  the  Government  were  as  follows : 

F(»r   Xo    2   tomatoes $1.45  per  dozen  cans. 

For   Xo    3  tomatoes 2.30  per  dozen  cans. 

For  Xo.  10  tomatoe.s 6.80  per  dozen  cans. 

These  prices  were  fixed  by  the  Federal  Trade  C\)mmission.  They 
were  based  on  an  estimate  of  cost  plus  a  profit  of  15  cents  per  dozen 
cans,  and  were  accepted  by  the  claimants. 

7.  Shortly  after  the  ailnistice  the  canning  trade  was  notified  by 
the  (iovernment  that  it  would  require  no  more  tomatoes  and  that 
packers  were  unconditionally  released  from  the  requirements  of 
bulletin  No.  12.  This  notice  was  brought  to  the  attention  of  Roberts 
&  Co.  Most  of  the  packers  accepted  this  release,  but  others,  includ- 
ing Roberts  &  Co.,  refused  to  accept  it  on  the  ground  that  they  had 
contracts  with  the  Government  which  the  Government  was  bound  to 
carry  out.  The  Government  thereupon  issued  a  circular  to  the  trade 
setting  forth  a  proposed  basis  for  settlement  of  all  outstanding  con- 
tracts for  tomatoes.  This  was  brought  to  the  notice  of  Roberts  & 
Co.,  who  declined  to  negotiate  on  this  basis'  on  the  ground  that  the 
prices  proposed  as  a  basis  of  settlement  in  the  circular  did  not  form 
a  sufficiently  definite  basis  of  settleujent.  Still  later  the  Government, 
apparently  finding  itself  unable  to  settle  with  packers  on  this  basis, 
instructed  all  zone  offices  to  notify  the  trade  that  the  Government 
would  settle  for  all  the  undelivered  balance  of  the  45  per  cent  of  the 
1918  pack  at  substantially  the  difference  between  the  prices  origin- 
ally fixed  by  the  Federal  Trade  Commission  and  the  then  market 
prices.  These  instructions  were  embodied  in  a  circular  issued  by 
Gen.  R.  E.  Wood,  Director  of  Purchase  and  Storage,  to  the  zone 
officers  on  December  13,  1918.  Some  few  days  intervened  before 
proper  orders  for  carrying  out  this  direction  could  be  issued  by  the 
various  zone  supply  offices.  In  the  meantime,  during  the  last  week 
of  December,  1918,  Thomas  Roberts  &  Co.  submitted  to  the  zone 
supply  officer  in  Xew  York  a  proposal  for  settling  the  claims  of 
Winfield  Webster  &  Co.  on  account  of  the  undelivered  balance  of 
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their  pack.  This  proposal  contemplated  the  payment  by  the  Govern- 
ment of  a  certain  amount  of  cash  and  the  retention  by  the  claim- 
ants of  the  balance  of  tomatoes  they  had  on  hand  at  the  time  of  set- 
tlement. This  proposal  is  submitted  as  Exhibit  J  to  claimants'  peti- 
tion, as  follows : 

"  Exhibit  J." 

Winfield  WehMtrr  tC-  Co.'m  tomatoes  for  (loveniment.     Dec.  30th,  1918. 

CaseR. 

Had  order  for  15,000  #3's:  Del'd 9,150 

StiU  to  deUver 5,850 

Will  cancel  these  at  10^  per  dozen $1,170.00 

Had  order  for  8.000  #10's:  Del'd 6,170 

Still  to  deliver 1,830 

Will  cancel  these  at  10^  per  case 183.00 

Want  order  for  22,000  cases  #2's  tomaloes 

Will  cancel  these  at  15^  per  case 3,300.00 

Makinff  a   total   settlement 4,653.00 

A  case  contains  two  dozens. 

This  proposal  was  accepted  by  the  New^  York  Zone  Supply  Office 
under  authority  from  Washington  on  December  30,  1918,  and  was 
embodied  in  a  settlement  agreement  prepared  by  the  New  York  Zone 
Supply  Office  and  Roberts  &  Co.,  but  never  in  fact  executed.  It  ap- 
pears that  the  claimants  knew  that  Roberts  &  Co.  had  made  this 
proposal  and  its  terms.  They  do  not  deny  that  they  ratified  and  ap- 
proved this  proposed  settlement,  so  that  there  is  no  question  involved 
of  Roberts  &  Co.'s  authority  to  make  the  settlement. 

Claimants'  contention,  however,  is  as  follows : 

That  Roberts  &  Co.'s  proposal  was  based  on  an  estimate  of  the 
quantity  of  tomatoes  which  the  claimants  had  left  on  hand.  That 
this  estimate  was  arrived  at  at  a  meeting  at  claimants'  factory  at 
which  were  present  two  (xovernment  inspectors,  a  representative  of 
Roberts  &  Co.  and  claimants'  shipping  clerk.  That  these  four  men 
together  made  an  estimate  of  the  quantity  of  tomatoes  on  hand  and 
was  the  basis  of  Roberts  &  Co.'s  offer  of  settlement ;  that  this  estimate 
was  incorrect  because  the  computation  was  wrongly  made,  and  the 
estimate  overstated  the  amount  of  tomatoes  which  the  claimants 
actually  had  on  hand.  The  estimated  amounts  of  tomatoes  were  as 
follows : 

Cases. 

No.   2's 22.  000 

No.  3's 5,  HnO 

No.    lO's 1,  830 

The  amounts  which  claimants  state  they  subsequently  found  were 

actually  on  hand  at  the  time  of  Roberts  &  Co.'s  offer  of  settlement 

were  as  follows : 

Cases. 

No.   2's 16,  417 

No.   3's 2, 262 

No.   lO's 645 
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This  shows  a  difference  of  10,356  cases  altogehter.  Claimants' 
contention  is  that  in  view  of  this  mistake  in  computation  Roberts  & 
Co.'s  offer  was  made  under  a  mistake  of  fact,  that  claimants  approved 
it  under  a  mistake  of  fact  and  that  it  was  accepted  by  the  Govern- 
ment under  a  mistake  of  fact  and  for  this  reason  the  settlement  agree- 
ment was  made  under  a  mutual  mistake  of  fact.  That  it  should, 
therefore,  not  be  considered  binding  on  claimants,  but  should  be  set 
aside  and  claimants'  damages  computed  and  assessed  on  a  different 
basis,  namely,  the  actual  loss  which  claimants  claim  to  have  suffered 
as  a  result  of  obedience  to  the  Government's  directions.  This  loss 
claimants  allege  to  be  the  difference  between  the  prices  that  the  Gov- 
ernment would  have  paid  under  Gen.  Wood's  offer  and  the  prices 
which  claimants  finally  realized  on  the  balance  of  tomatoes  left  on 
their  hands,  taken  either  at  actual  sales  prices  or  at  market  value 
when  not  sold.  These  differences  are  stated  as  follows:  (Exhibit  L 
to  petition.) 

On   No.   2's $7,920.0^ 

On   No.   3's 5,297.08 

On  No   lO's 661. 13 

or  a  total  difference  of  $13,878.29,  together  with  certain  items  for 
storage  and  interest,  less  certain  credits  for  commissions,  etc.,  bring- 
ing up  the  total  claim  to  $15,637.93. 

The  reasons  given  by  claimants  to  explain  why  the  mistake  in  as- 
certaining  the  amount  of  the  balance  of  tomatoes  on  hand  was  made 
are  as  follows : 

Claimants  do  not  deny  that  their  shipping  clerk  was  authorized  ta 
make  the  computation  on  claimants'  behalf,  but  they  say  at  the  time 
it  was  made  and  for  sometime  previous  there  was  very  serious  illness 
in  claimant's  family,  both  Mr.  Guy  Webster,  himself,  and  his  wife 
havinp^  been  ill  with  influenza  and  the  wife  of  Mr.  Winfield  Webster^ 
and  mother  of  Guy  Webster,  having  been  stricken  with  a  serious  ail- 
ment of  which  she  soon  after  died.  That  as  a  result  of  these  unfor- 
timate  and  unexpected  circumstances,  Mr.  Guy  Webster  who  had 
charge  of  sales  for  the  firm  and  would  normally  have  attended  to  the 
computation  was  unable  to  give  his  customary  and  proper  attention 
to  the  business,  and  his  father,  Mr.  Winfield  Webster,  was  equaljy 
unable  to  undertake  the  supervision  of  the  sales  department  with 
which  ordinarily  he  had  nothing  to  do.  The  result  was  that  the 
burden  fell  on  the  shipping  clerk  who  was  compelled  to  assume  un- 
accustomed duties  and  to  do  alone  what  he  could  to  keep  the  business 
going,  and  in  consequence  of  this,  the  accounting  and  stock  taking 
system  fell  into  arrears  and  the  business  operations  generally  were 
greatly  upset  and  retarded  and  accurate  methods  became  impossible. 
That  when  the  computation  made  by  this  clerk  was  brought  to  the 
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attention  of  claimants,  they  consented  to  it  in  real  ignorance  of  the 
mistake  of  fact  involved,  which  ignorance  was  caused  by  the  abnor- 
mal state  of  aflPairs  in  their  family  and  their  factory,  resulting  in 
error  which  under  normal  conditions  would  not  have  occurred. 

Claimants  allege  that  they  did  not  discover  the  mistake  until 
February  1, 1919,  because  owing  to  the  foregoing  state  of  affairs  they 
were  not  able  to  get  up  to  date  with  their  accounting  and  take  an 
accurate  account  of  stock  until  that  time.  It  does  not  appear  that 
claimants  were  guilty  of  any  laches  after  discovering  the  mistake. 

8.  At  the  date  when  this  settlement  agreement  was  reached  by 
Boberts  &  Co.  and  the  Government,  the  prices  of  "  Standard "  to- 
matoes in  the  Philadelphia  market,  which  was  the  market  available 
to  the  claimants  through  their  factors  and  which  it  appears  in  fact  was 
also  the  best  market  obtainable,  were  approximately  as  follows: 

Por  dozen. 

For  No.  2's $1.20 

No.   3's 1.80 

No.  10*s 6.  50 

With  unimportant  fluctuations  these  continued  to  be  the  market 
prices  up  to  the  latter  part  of  January,  1919,  when  claimants  testify 
they  first  discovered  the  mistake  in  the  quantity  of  tomatoes  which 
they  had  on  hand  at  the  time  of  the  settlement. 

Claimants'  actual  sales  of  the  tomatoes  on  hand  v;cro  made  be- 
tween January  14  and  April  1,  1919,  at  approximately  the  following 
prices : 

Per  dozen. 

For  No.   2's $1.03 

No.  8's 1. 13 

No  10'9 4.  75 

It  thus  appears  that  under  the  settlement  agreement  in  order  to 
make  claimants  whole  it  would  have  been  necessary  for  them  to  sell 
the  tomatoes  promptly;  that  they  were  left  with  tomatoes  on  their 
hands  on  a  falling  market,  and  that  by  the  time  they  realized  on 
their  tomatoes,  the  fall  in  the  market  prices  had  been  such  as  to  make 
it  impossible  for  them  to  recoup  themselves  on  the  basis  of  the  s^t- 
tlement  agreement. 

DECISION. 

1.  An  analysis  of  the  evidence  produced  at  the  hearing  of  this 
claim  leads  to  the  conclusion  that  the  supplemental  agreement  which 
claimants  asked  to  have  set  aside  should  not  be  considered  as  bind- 
ing on  claimants.  The  original  agreement,  arising  out  of  the  bul- 
letins of  the  Food  Administration,  was  an  informal  agreement  under 
which  the  contractor  had  no  rights  enforceable  against  the  United 
States.  The  settlement  agreement  was  not  valid  because  it  w^as  not 
based  on  any  valid  consideration.  It  could  not,  therefore,  be  an 
effective  settlement  of  the  original  informal  agreement. 
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2.  The  attempted  settlement  agreement  should,  therefore,  be  dis- 
legarded,  as  not  binding  on  either  claimants  or  the  Government,  and 
the  original  agreement  should  be  regarded  as  merely  suspended,  and 
as  still  the  basis  of  any  adjustment  arrived  at. 

3.  The  basis  of  this  original  agreement  is  the  Canned  Foods 
Bulletin  Xo.  12  of  the  Ignited  States  Food  Administration,  Division 
of  Coordination  of  Purchase,  dated  September  27,  1918,  which  was 
issued  to  the  canning  industry  and  served  on  Roberts  &  Co.  as  the 
authorized  representatives  of  claimants.  This  bulletin  contains  the 
statement  that  the  requirements  of  the  Army,  Navy,  and  Marine 
Corps  are  placed  at  45  per  cent  of  the  total  1918  pack  and  contains 
the  following  words: 

"  The  Army,  Navy,  and  Marine  Corps  guarantee  to  take,  and  you 
are  hereby  directed  to  hold,  the  above  percentage  of  y6ur  pack." 

It  appears  from  the  evidence  in  this  case  that  in  issuing  these 
directions  of  the  claimants,  the  Food  Administration  acted  as  the 
agent  of  the  War  Department  as  respects  the  total  amount  of  to- 
matoes involved  in  this  claim.  This  appears  from  the  language  of 
the  bulletin  itself,  and  is  confirmed  by  the  action  of  the  War  Depart- 
ment whicli  followed  with  relation  to  these  claimants. 

The  New  York  Zone  Supply  Office  was  originally  notified  by  the 
Director  of  Purchase  and  Storage  that  Roberts  &  Co.  were  agents 
for  claimants  and  that  all  transactions  covering  their  quota  of  to- 
matoes for  the  Army  were  to  be  handled  by  Roberts  &  Co.  The 
notification  given  to  packers  and  Roberts  &  Co.  on  claimants'  behalf 
that  the  Army  would  require  no  more  tomatoes  and  that  packers 
were  released  from  the  requirements  of  Bulletin  No.  12  was  issued 
by  the  New  York  zone  supply  officer  under  orders  from  the  Director 
of  Purchase  and  Storage,  War  Department,  and  the  oifer  to  settle 
with  packers  for  all  the  undelivered  balance  of  the  45  per  cent  of 
the  1918  pack,  contained  in  the  circular  issued  by  Gen.  Wood  on 
December  13,  1918,  was  issued  as  an  official  communication  of  the 
director  of  purchase  and  storage,  and  contemplated  a  settlement  for 
the  entire  quota  of  tomatoes  reserved  by  claimants  and  involved  in 
this  case.  The  attempted  settlement  initiated  by  Roberts  &  Co.  re- 
lated to  all  of  claimants'  tomatoes  and  its  acceptance  by  the  New 
York  Supply  Office  under  instructions  from  Washington  is  further 
confirmation  of  the  agreement  originally  reached  with  claimants 
by  the  United  States  Food  Administration  and  that  it  was  intended 
to  cover  the  whole  45  per  cent  of  claimants'  pack. 

The  authority  of  the  Food  Administration  to  make  an  agreement 
on  behalf  of  the  War  Department  with  claimants  covering  all  of  the 
tomatoes  involved  in  this  claim  and  the  fact  that  such  an  agreement 
was  made  would,  therefore,  appear  to  be  clearly  established. 
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The  prices  to  be  paid  to  claimant  under  this  agreement  were  es- 
tablished by  the  Federal  Trade  Commission.  Although  it  does  not 
appear  clearly  what  relation  the  Trade  Commission  bore  to  the  War 
Department  in  connection  with  the  establishment  of  these  prices,  it 
is  clear  from  the  evidence  in  the  case  that  the  prices  when  established 
were  accepted  and  adopted  by  the  War  Department  as  a  part  of  its 
agreement  with  claimants. 

4.  Claimants  take  the  position  thai  in  arriving  at  an  adjustment 
of  this  informal  agreement,  under  the  act  of  March  2,  they  should  be 
permitted  to  accept  at  this  date  Gen.  Wood's  oflPer  of  settlement  of 
December  18,  1918,  and  that  their  compensation  should  be  assessed 
on  this  basis.  We  do  not  think  that  this  is  the  proper  method  of 
adjustment.  .  Claimants  had  ample  opportunity  to  avail  themselves 
of  Gen.  Wood's  offer.  This  apparently  they  preferred  not  to  do,  but 
rather  to  rely  on  the  cmmteroffer  made  to  the  Government  by  their 
agents  who  ignored  the  offer  of  Gen.  Wood,  which  offer  accordingly, 
claimants  can  not  accept  now. 

5.  Claimants  did,  however,  have  an  informal  agreement  with  the 
War  Department  suspended  before  it  was  fully  performed  and  which 
can  properly  be  adjusted  under  the  act  of  March  2, 1919. 

DISPOSITION. 

1.  Accordingly,  this  Board  will  make  and  transmit  a  statement  of 
the  nature,  terms  and  conditions  of  the  agreement  and  certificate  "  C  " 
to  the  Claims  Board,  Director  of  Purchase,  for  action  in  the  manner 
])rovi(led  in  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Lieut.  Col.  Williams,  Mr.  Hamilton  and  Mr.  Wise  concurring. 
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Cases  Nos.  60,  61,  62,  63,  and  64. 

RcheaHny  in  re  CLAIM  OF  THE  TOKRET- EPSTEIN  CO. 

1.  BONUS  CLAUSE — WHAT  CONSTITUTES  COMPLIANCE  WITH.— In  case  No. 
60  there  was  a  bonus  clause  similar  to  the  one  in  the  case  of  Wana- 
maker  &  Brown,  case  No.  2133;  for  the  construction  of  the  bonus 
clause,  see  that  case. 

Z.  CLAIM  AND  DECISION.— Case  No.  60  (contract  No.  349-B)  was  a  class  A 
claim  founded  upon  a  bonus  clause  incorporated  in  that'  contract. 
Cases  Nos.  60  (contract  No.  1138-B),  61,  62,  and  63  (contracts  Nos. 
5464-B,  2228-B,  a^d  6964-B)  are  class  B  claims  and  are  for  bonus  al- 
leged to  be  due  under  contracts  in  which  ^here  was  no  bonus  clause, 
case  No.  64  is  a  class  B  claim  and  is  for  facilities  under  contracts  Nos. 
349-B,  1138-B,  5464-B,  2228-B,  6964-B,  642,  and  903.  Held:  Claimant 
was  denied  relief  for  facilities  under  all  the  contracts,  and  for  bonus, 
except  under  contract  No.  349-B,  thus  affirming  the  decision  of  the 
board  of  August  19,  1919,  which  was  based  on  the  Heidelberg,  Wolff 
case.  No.  30,  except  as  to  bonus  claimed  under  contract  No.  349-B. 
The  decision  in  the  case  of  Heidelberg,  Wolff  &  Co.,  having  been  modi- 
fied by  the  decision  of  the  Board  on  a  petition  for  rehearing  (Memoran- 
dum decision  of  Chairman  Delafield,  Vol.  I,  pt.  2,  p.  319)  to  the  ex- 
tent appearing  in  the  decision  in  the  case  of  Wanamaker  &  Brown 
(case  No.  2133)  the  Board  decided  that  its  original  decision  of  August 
19,  1919,  under  contract  No.  349-B,  case  No.  60,  be  modified  in  such 
manner  as  to  make  it  consistent  with  the  decision  in  the  case  of  Wana- 
maker &  Brown  and  the  decision  of  Wanamaker  &  Brown  substi- 
tuted for  so  much  of  the  decision  of  August  19,  1919,  as  passes  upon 
the  effect  of  said  bonus  clause. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

UPON    REHEARING. 
ORIGIN  AND  NATURE  OF  CLAIM. 

On  August  19,  1919,  this  Board,  as  appears  by  its  decision  of  the 
said  date,  denied  the  claims  of  the  above-named  claimant.  There- 
after the  said  claimant  filed  its  petition  for  rehearing,  supported  by 
certain  affidavits. 

On  November  24,  1919,  the  standing  committee  on  rehearings  de- 
iiied  the  petition  for  rehearing,  except  in  so  far  as  the  said  petition 
asked  for  redetermination  of  the  rights  of  the  petitioner  arisin<r 
under  contract  No.  349-B,  which  contained  the  so-called  "bonus 
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clause,"  which  clause  was  the  subject  of  the  decision  of  this  Board  in 
the  case  of  Wanamaker  &  Brown,  No.  150-C-2133. 

The  said  decision  of  August  19,  1919,  held  that,  upon  the  authority 
of  the  decision  in  the  case  of  Heidelberg,  Wolff  &  Co.,  No.  30,  the 
said  bonus  clause  was  without  consideration  and  that  therefore  there 
was  no  obligation  of  the  United  States  thereunder.  The  decision  in 
the  case  of  Heidelberg,  Wolff  &  Co.  having  been  modified  to  the 
extent  appearing  in  the  decision  in  the  case  of  Wanamaker  &  Brown, 
No.  2133,  it  is  necessary  that  the  decision  of  August  19,  1919,  in  the 
Torrey-Epstein  matter  be  modified  in  such  manner  as  to  make  it  con- 
sistent with  the  said  decision  in  the  case  of  Wanamaker  &  Brow^n. 

FINDINGS   OF    FACTS. 

It  appears  by  paragraph  three  of  the  said  decision  of  August  19, 
1919,  that  the  claimant  was  paid  the  so-called  ''bonus''  under  con- 
tracts Nos.  642  and  903,  and  that  the  claimant  made  claim  for  the 
siiid  bonus  under  contracts  Xos.  349-B,  1138-B,  2-228^B,  5464-6,  and 
6964-B. 

It  further  appears  from  the  said  decision  that  the  bonus  clause 
was  incorporated  in  contract  Xo.  349-B.  It  appears  that  the  said 
bonus  clause  was  not  a  part  of  contract  No.  1138-B,  and  it  does  not 
appear  that  the  said  bonus  clause  was  incorporated  in  Nos.  2228-B, 
5464-B,  or  6964-B.  nor  is  there  any  evidence  before  this  Board  to 
support  the  claim  of  the  Torrey-Epstein  Co.  for  any  bonus  under  the 
said  last-stated  contracts. 

It  appears  further,  by  the  fourth  paragi-aph  of  the  decision  of 
August  19,  1919,  that  the  Torrey-Epstein  Co.  has  received  certain 
payments  from  the  Government  as  bonus  under  contracts  642  and 
903,  but  upon  what  principle  it  does  not  appear. 

It  further  appears  that  contract  No.  349-B  was  not  executed  in 
the  manner  prescribed  by  law.  It  does  not  appear  whether  or  not 
contra(  ts  Nos.  642  and  903,  in  which  also  the  bonus  clause  was  incor- 
porated, were  executed  in  the  manner  prescribed  by  law  or  otherwise. 

DECISION. 

The  decision  of  this  Board  of  August  19,  1919,  is  hereby  modified 
to  such  effect  as  to  set  aside  the  said  decision  in  so  far  as  it  passes 
upon  the  rights  and  obligations  of  the  parties  with  reference  to  the 
effect  of  the  so-called  "  bonus  clause  "  in  clothing  contracts. 

It  is  the  decision  of  this  Board  that  its  decision  in  the  case  of 
Wanamaker  &  Brown,  No.  2133,  be  substituted  for  so  much  of  the 
decision  of  August  19,  1919,  as  passes  upon  the  effect  of  the  said 
bonus  clause. 
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DISPOSITION. 

This  case  is  transmitted  to  the  Claims  Board,  Office  of  the  Direc- 
tor of  Purchase,  for  proceedings  pursuant  to  tlie  said  decision  of 
October  28,  1919,  in  the  case  of  Wanamaker  &  Brown,  No.  2133,  for 
the  execution  of  certificate  C,  and  for  further  proceedings  pursuant 
to  Supply  Circular  No.  17. 

It  is  suggested  that  the  Claims  Board,  Office  of  the  Director  of 
Purchase,  also  ascertain  under  what  rule  compensation  was  given  to 
the  Torrey-Epstein  Co.  under  contracts  Nos.  642  and  903,  and  if  it 
be  found  that  such  compensation  was  paid  on  a  principle  inconsistent 
with  the  decision  of  this  Board  in  the  case  of  Wanamaker  &  Brown, 
No.  2133,  that  the  proceedings  under  said  contracts  be  examined  and 
redetermined  with  a  view  to  accomplishing  settlements  under  all 
contracts  with  the  Torrey-Epstein  Co.  containing  the  said  bonus 
clause  in  a  manner  consistent  with  the  decision  of  this  Board  in  the 
said  case  of  Wanamaker  &  Brown,  No.  2133. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Bryant  concurring. 
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CASE  No.  2233. 

In  re  CLAIM  OF  CHICAGO  GOLD  STORAGE  WABEHOTTSE  GO. 

1.  KEOOTIATIOKS  MERGED  IN  WBITTEK  CONTRACT— CLAIM  FOR  FACILI- 

TIES. — Where  parties  enter  into  a  written  contract,  if  the  contract 
purports  to  embody  therein  all  of  the  subject  matter  of  the  negotia- 
tions, all  previons  negotiations  are  merged  in  the  contract  and  the 
writing  is  held  to  be  the  final  understanding  of  the  parties;  and  where 
claimant  entered  into  a  written  contract  with  the  Government  to  store 
in  claimant's  warehouse  certain  quantities  of  meat,  at  prices  fixed  by 
the  contract,  the  Government  is  not  liable  to  pay  claimant  for  expendi- 
tures made  by  it  in  increasing  its  facilities  sufficiently  to  perform  the 
contract,  nor  to  pay  for  storage  space  which  was  vacant  while  claim- 
ant was  making  changes  in  its  warehouse,  the  contract  not  providing 
for  such  payment. 

2.  AMENDMENT— DISTINCT   CLAIM— TIME  OF  FILING.— An  amendment  to 

a  claim,  if  intended  to  vary,  amplify,  or  to  remedy  omissions  or  defects 
made  in  stating  the  original  claim,  may  be  allowed,  and  when  allowed 
it  relates  back  to  the  date  of  presenting  or  filing  the  original  claim; 
but  if  under  the  guise  of  an  amendment,  a  distinct  claim,  arising  out  of 
a  different  contract,  is  preferred,  and  such  amended  claim  is  first  pre- 
sented subsequent  to  June  30,  1919,  it  does  not  come  within  the  relief 
given  by  act  of  March  2,  1919,  and  can  not  be  entertained  by  this 
Board. 

3.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  based  upon  a 

parol  contract  alleged  to  have  been  made  between  claimant  and  the 
assistant  depot  quartermaster,  Chicago,  111.  The  original  claim  as  pre- 
sented and  as  set  forth  in  claimant's  petition,  is  for  the  cost  of  making 
changes  in  claimant's  cold  storage  warehouse  and  increasing  the  facili- 
ties of  claimant  and  for  loss  of  rent  for  vacant  space  in  the  warehouse. 
Another  claim  was  presented  by  way  of  amendment  to  the  original 
claim,  and  was  first  filed  at  the  hearing  of  December  13,  1919,  and  is 
based  upon  a  contract  alleged  to  tiave  been  executed  subsequent  to  the 
one  set  forth  in  the  original  claim.  Held,  Claimant  is  not  entitled  to 
relief  upon  original  claim.  Held  further,  Amendment  relates  to  matters 
distinct  from  those  set  forth  in  original  claim  and  the  claim  thereun- 
der is  barred  under  act  of  March  2,  1919,  and  can  not  be  entertained  by 
this  Board. 

Mr.  Huidekoper  writing  the  opinion  of  the. Board. 

riNDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $130,142.67  by  reason 
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of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States.  At  the  hearing  the  claimant  filed, 
as  an  amendment  to  its  claim,  a  supplemental  claim  for  $8,416.27. 

%  The  original  claim  is  for  $130442.67.  Of  this  amount,  $80,- 
142.67  is  for  insulating  material,  refrigerating  machinery,  piping, 
coils,  etc.,  alleged  to  have  been  placed  in  the  claimant's  refrigerating 
warehouse  at  the  request  of  the  Government ;  the  balance  of  $50,000 
is  for  loss  of  rental  of  cooling  chambers  in  the  warehouse  while  such 
changes  were  being  made. 

3.  The  supplemental  claim  of  $8,415.27  is  for  loss  of  rental  of  cool- 
ing space  in  the  warehouse  alleged  to  have  been  held  for  the  British 
Ministry  for  the  storage  of  beef  at  the  request  of  the  United  States, 
but  not  used  by  the  British  Ministry. 

4.  The  claimant  conducted  three  large  plants  for  the  storing  and 
freezing  of  meats  in  Chicago.  The  cooling  chambers  in  these  plants 
were  about  60  per  cent  of  the  total  area,  and  the  freezing  chambers 
about  40  per  cent.  The  freezing  chambers  were  kept  at  a  lower 
temperature  than  the  cooling  chambers.  The  refrigerating  cham- 
bers require  a  greater  amount  of  refrigerating  machinery  and 
equipment. 

.  5.  In  February,  1918,  Maj.  (then  Capt.)  O.  F.  Skiles,  Q.  M.  C, 
assistant  depot  quartermaster,  Chicago,  informed  Mr.  M.  C.  Cum- 
mings,  vice  president  and  general  manager  of  the  claimant  com- 
pany, that  it  was  necessary  for  the  Government  to  have  all  the 
cold  storage  space  for  beef  that  could  be  obtained  in  Chicago, 
and  unless  the  meat  storage  plants  voluntarily  gave  up  their  space, 
the  Government  would  have  to  use  the  necessary  means  to  obtain 
them.  Various  conversations  were  had  on  this  subject,  which  will 
be  referred  to  later.  On  March  6,  1918,  the  claimant  wrote  to 
Maj.  Skiles  as  follows: 

"AVe  propose  to  set  aside  and  reserve  for  the  use  of  your  de- 
partment of  the  Government,  sufficient  space  in  our  three  plants  to 
accommodate  the  storage  of  not  to  exceed  ten  million  pounds  of 
beef  quarters,  for  the  period  from  April  1st,  1918,  until  peace  is  de- 
clared between  the  United  States  and  Germany,  but  not  to  exceed 
five  years,  i.  e.  (April  1st,  1923). 

"Our  charge  for  the  reserving  of  this  space  for  you  will  be  $12,500.00 
oach  calendar  month.  This  charge  includes  the  receiving  and  storing 
ten  million  pounds  once  during  each  calendar  month.  Additional 
receipts  in  excess  of  ten  million  pounds  in  any  calendar  month  shall 
be  charged  at  the  rate  of  l/8th  of  a  cent  per  pound. 

"  Goods  in  storage  in  the  said  space  at  the  beginning  of  any  cal- 
endar month  will  be  treated  as  received  that  month." 

On  March  13,  Maj.  Skiles  replied,  accepting  the  proposal,  but 
stating : 

'*  3.  It  will  be  impracticable  to  enter  into  a  contract  for  this  space 
for  any  given  period  of  time,  but  it  is  understood  that  this  space  will  , 
be  available  for  use  by  the  depot  quartermaster,  Chicago,  111.,  for  IC 
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such  period  of  time»  not  exceeding  five  years  from  April  1st,  1918,  as 
may  be  necessary,  30  days  notice  to  be  given  prior  to  evacuation.  It 
is  understood  that  the  above  charges  include  the  freezing  and 
handling." 

6.  On  March  13,  1918,  a  formal  written  agreement,  signed  at  the 
end  by  the  parties,  was  entered  into  between  the  Government  and 
the  claimant,  effective  as  of  April  1,  1918,  and  expiring  June  30. 
1918,  whereby  the  claimant  agreed  to  furnish  the  Government  space 
in  its  three  plants  for  the  freezing  and  cold  storage  of  10,000,000 
pounds  of  fresh  beef,  to  be  tempered  to  the  satisfaction  of  the  con- 
tracting officer,  and  also  agreed  to  furnish  all  the  necessary  labor 
and  other  facilities  for  loading  and  storage  on  meats,  at  the  agreed 
price  of  $12,500  a  month.  Provision  was  also  made  for  the  payment 
of  one-eighth  of  1  cent  per  month  for  beef  stored  in  excess  of  10,- 
000,000  pounds.  This  contract  also  contained  the  following  pro- 
vision : 

''  10.  That,  at  the  option  of  the  United  States,  this  contract,  with 
all  its  covenants  and  agreements,  may  be  renewed  yearly  as  often  as 
the  needs  of  the  public  service  may  require,  so  as  to  give  the  United 
States  continuous  service,  not  extending,  however,  beyond  the  thir- 
tieth day  of  June,  1923.  But  no  renewal  shall  be  made  to  include 
more  than  one  fiscal  year;  and  the  United  States  reserves  the  right 
to  terminate  this  contract  at  any  time  within  the  period  for  which 
the  same  is  made  or  may  be  renewed  by  giving  thirty  days'  notice  in 
writing  to  the  contractor  or  agent." 

7.  The  testimony  is  vague  whether  a  new  written  agreement  was 
immediately  entered  into  about  June  30,  1918,  after  the  expiration 
of  the  contract  just  referred  to,  or  whether  the  parties  to  that  con- 
tract merely  continued  on  the  basis  of  the  relations  thereby  created 
until  October  1,  1918.  No  contract  or  agreement  was  offered  in 
evidence,  but  the  Government  has  paid  for  the  space  it  used  during 
this  period.  The  question  of  the  basis  of  the  contractual  relations 
then  existing  during  that  period  is,  therefore,  immaterial. 

On  October  1,  1918,  the  claimant  and  the  Government  entered 
into  another  formal  contract  effective  June  30,  1919.  The  provisions 
of  this  contract  are  similar  to  those  of  the  contract  of  March  13, 
1918,  excepting  that  the  space  to  be  provided  was  to  be  sufficient  for 
freezing  and  holding  20,000,(K)0  pounds  of  beef  instead  of  10,000,000.. 
.and  there  was  a  different  basis  of  calculation  of  payment.  Article 
10  in  this  contract  is  identical  in  verbiage  with  article  10  of  the 
contract  of  March  13,  1918. 

This  contract  was  cancelled  as  of  March  31,  1919,  by  letter  of 
February  25,  1919,  which  stated: 

"  The  above  cancellation  is  in  accordance  with  authority  exer- 
cisable by  the  government,  as  outlined  in  paragraph  no.  10  of  the 
contract." 
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8.  On  May  6  a  new  contract  was  entered  into,  effective  as  of  April 
1,  1919,  which  expired  June  30,  1919.  The  principal  difference  be- 
tween this  agreement  and  its  predecessor  was  that  no  definite  amount 
of  space  was  to  be  provided  or  agreed  to  be  used,  but  the  Govern- 
ment was  to  pay  for  storage  according  to  a  schedule  of  prices  set 
forth  in  the  agreement.  Article  10  in  this  contract  is  identical  in 
verbiage  with  article  10  in  the  preceding  contracts,  excepting  only 
that  the  Government  might  not  extend  its  option  of  renewal  beyond 
June  30,  1921,  under  the  last  contract,  wliereas  June  30,  1923,  was 
specified  in  the  two  preceding  contracts. 

9.  The  Government  was  still  storing  meat  at  the  claimant's  ware- 
house and  promptly  paying  the  charges  for  so  doing  under  a  con- 
tract dated  July  1,  1919,  which  expires  June  30,  1920.  This  contract 
contains  similar  provisions  to  the  contract  dated  May  6,  1919,  and 
under  it  tlie  Government  may  not  extend  its  option  to  continue  the 
lease  beyond  June  30,  1921. 

10.  Mr.  Cummings,  the  vice  president  and  general  manager  of 
claimant  company,  testified  that  the  Government  had,  during  the 
life  of  the  contracts  lierein  referred  to,  fully  discharged  its  obliga- 
tions to  the  claimant  under  said  contracts,  and  neither  the  original 
nor  the  supplemental  claim  is  for  breach  of  the  contractual  relations 
established  by  such  contracts. 

11.  At  the  hearing  the  claimant  introduced  testimony  by  which  it 
sought  to  show  that  the  written  contracts  or  leases  above  referred  to 
did  not  embody  the  prior  verbal  agreements  made  between  claim- 
ant's representative  and  Maj.  Sidles  as  representative  of  the  Govern- 
ment. Though  such  evidence  is  legally  incompetent  to  vary  the 
terms  of  a  written  contract  or  agreement,  it  was  permitted  to  be  in- 
troduced so  that  claimant  might  show%  if  it  could,  that  there  was 
some  otlier  oral  agreement,  ai)art  from  the  contracts,  which  was  not 
intended  by  the  parties  to  be  embodied  in  the  terms  of  such  con- 
tracts.   In  this  the  claimant  signally  failed. 

12.  Mr.  Cummings  was  the  only  witness  for  the  claimant.  His 
testimony,  when  reduced  to  narrative  form,  is  in  effect  as  follows : 

During  the  month  of  February,  1918,  several  conversations  were 
had  between  witness  and  Maj.  Skiles  relative  to  storage  of  Govern- 
ment meats.  Maj.  Skiles  asked  us  to  furnish  as  much  space  for 
storage  of  meats  as  we  possibly  could,  stating  that  he  would  give  us 
more  meat  for  freezing  than  we  could  ever  care  for,  no  matter  how 
much  we  enlarged  our  facilities.  On  account  of  what  Maj.  Skiles 
said,  we  prepared  ourselves  to  handle  a  larger  volume  of  beef  and  we 
explained  to  Maj.  Skiles  that  in  order  to  increase  our  capacity  for 
freezing  we  would  have  to  expend  money  for  additional  piping.  Be- 
cause of  these  solicitations  we  expended  $80,142.67  in  equipping  oui 
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plant,  so  as  to  change  J)art  of  the  cold-storage  space  into  freezing 
space,  but  were  able  to  take  care  of  as  large  an  amount  of  meat  ns 
the  Government  tendered  us.  It  was  understood  that  the  Government 
would  lease  the  increased  facilities  for  five  years  and  all  conversa- 
tions prior  to  Maj.  Skiles's  letter  of  March  13,  were  "on  the  basis 
that  (the  space  was  to  be  leased)  as  long  as  the  war  lasted,  not  to 
exceed  five  years."  AVitness  understood  this  to  mean  during  the 
period-  of  hostilities.  Subsequently  Maj.  Skiles  knew  the  changes 
were  being  made.  Witness  understood  that  the  arrangement  with 
the  Government  would  continue  for  some  time,  that  is,  for  as  long  as 
hostilities  lasted,  but  not  to  exceed  five  years.  It  was  also  understood 
that  a  formal  contract  would  be  secured  from  the  Government  cover- 
ing the  agreement.  The  claimants  did  receive  and  enter  into  such  a 
contract,  viz,  the  contract  effective  April  1,  1918,  and  expiring  June 
30,  1918,  but  at  the  time  of  entering  into  this  and  subsequent  written 
contracts,  did  not  insist  on  provisions  that  would  protect  them  and 
reimburse  them  for  the  outlay  they  made  in  altering  their  plant. 
The  Government  is  still  using  space  in  their  plant  to  the  extent  of 
13,000,000  or  14,000,000  pounds  of  beef  and  600,000  pounds  of 
poultry. 

13.  On  the  other  hand,  the  testimony  of  Maj.  Skiles,  when  reduced 
to  narrative  form,  is  in  effect  as  follows : 

The  result  of  the  conversation  was  that  I  engaged  sufficient  space 
in  his  plant  for  freezing  and  storing  10,000,000  pounds  of  beef  in 
one  month  at  a  rate  that  was  later  set  forth  in  a  formal  contract. 
The  case  was  thoroughly  gone  into  in  all  its  angles  at  prior  verbal 
conferences  and  the  written  contract  embodies  the  general  terms  of 
the  verbal  conferences.  I  requested  Mr.  Cummings  to  submit  the 
terms  agreed  upon  in  writing.  He  did  so  by  letter  dated  March  6^ 
and  accepted  by  me  by  letter  dated  March  13.  A  contract  was  pre- 
pared on  the  basis  of  this  offer  and  acceptance,  and  we  agreed  on  no 
terms  outside  of  that  contract,  nor  did  I  make  any  promise  or  repre- 
sentation contrary  to  the  provisions  of  the  formal  contract.  The 
question  of  changes  in  the  plant  was  never  discussed  and  never 
entered  into  the  agreement  at  all,  as  I  understood  the  claimants  then 
had  sufficient  facilities  to  furnish  me  freezing  and  storage  space  for 
fresh  beef.  Later  in  1918,  I  requested  to  be  advised  when  claimants 
could  furnish  additional  space  and  the  contract  of  October  1,  1918, 
resulted.  I  had  no  idea  what  claimants  had  done  to  increase  the  ca- 
pacity of  their  plant  from  10,000,000  to  20,000,000  pound  space,  and 
did  not  request  them  to  make  such  changes.  I  did  not  promise  that 
they  would  receive  a  price  for  the  rental  of  space  furnished  that 
would  absorb  or  amortize  the  cost  of  increased  facilities,  and  I  did 
not  promise  to  reimburse  them  for  space  that  remained  idle  while 
changes  were  being  made. 

14.  The  supplemental  claim  of  $8^415.27  is  for  loss  of  rental  of 
cooling  space  held  by  the  claimant  for  the  British  Ministry  during 
the  month  of  September,  1918,  but  not  used.     When  this  supple- 
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mental  claim  was  presented  to  this  Board  at  the  hearing  on  Decem- 
ber 13,  1919,  the  Board  permitted  evidence  to  be  introduced  in  sup- 
port of  the  supplemental  claim,  reserving  for  future  determination 
the  question  whether  the  supplemental  claim  was  a  proper  amend- 
ment to  the  original  claim,  and  the  question  of  its  jurisdiction  over 
the  supplemental  claim. 

15.  It  appears  that  claimant  received  a  letter  every  month  from 
the  quartermaster's  office,  assigning  a  certain  quantity  of  beef  to 
be  received  during  the  month,  and  stating  the  quantity  each  different 
packer  was  to  furnish.  Thereupon,  the  claimant  would  communicate 
with  the  various  packers  and  arrange  for  the  arrival  of  the  beef. 
This  notice  was  in  the  nature  of  advance  information,  so  that  the 
freezer  plants  could  make  preparations  to  take  care  of  the  beef  as 
it  arrived.  Maj.  Skiles  was  requested  by  the  British  Ministry  to 
assist  in  getting  storage  space  for  beef  in  Chicago,  which  was  to  be 
bought  by  the  British  from  American  packers  f .  o.  b.  New  York.  On 
September  3,  1918,  Capt.  Cook,  of  the  office  of  the  depot  quarter- 
master, Chicago,  wrote  the  claimant  'as  follows : 

"  1.  The  British  Ministry  figures  on  purchasing  for  storage  in 
addition  to  other  reference  in  another  letter  for  storage,  2,000,000 
pounds  of  beef  and  they  are  figuring  to  place  this  in  your  storage 
house.  Wish  you  would  also  direct  the  different  packers  to  send 
whatever  amounts  are  necessary  of  the  total  quantity  of  beef  to  be 
frozen,  in  each  separate  house,  so  that  there  will  not  be  any  addi- 
tional sw^itching. 

"2.  The  same  holds  good  in  reference  to  team  deliveries  at  your 
different  houses.  Please  designate  each  house  for  both  team  and 
car  deliveries." 

On  September  4  Capt.  Cook  wrote  claimants  as  follows: 

"  1.  You  are  advised  that  instructions  have  been  issued  to  start 
shipment  to  you  immediately  of  17,240,000  pounds  of  beef  for  Sep- 
tember, as  follows: 

Cudahy  Packing  Co.,  for  V.  S.  Army 3,000,000 

ACTr  &  Company,  for  IT.  S.  Army 1,500,000 

GuRgenheim  Bros.,  for  U.  S.  Army 1,000.000 

Independent  PkR.  Co.,  for  U.  S.  Army 1,100,000 

John  Merrell  &  Co.,  for  U.  S.  Array 1,000,000 

Pfaelzer  &  Co.,  for  U.  S.  Army 1,000,000 

Ogden  PacklnfT  Co.,  for  U.  S.  Army 400,000 

Chicago  Packing  Co.,  for  U.  S.  Army 1,000,000 

Enterprise  Packing  Co.,  for  U.  S.  Army 40,000 

Morris  &  Co.,  for  British  Ministry 3,500,000 

Wilson  &  Company,  for  British  MIni.stry 3,000,000 

Cudahy   Packing  Co..   for  British   Ministry 500,000 

"  2.  You  are  instructed  to  see  that  cars  are  placed  promptly  and 
unloaded  immediately.  If  it  is  necessary  to  carry  over  any  cars, 
you  are  to  see  that  they  are  kept  well  iced  with  15  per  cent  salt." 

16.  The  packers  only  furnished  about  one-half  the  beef  expected 
for  the  British,  with  the  result  that  the  space  in  claimant's  plant 
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reserved  for  the  balance  remained  vacant.  On  September  18  the 
chiimant  notified  the  depot  quartermaster  that  the  space  reserved 
for  the  British  Ministry  beef  was  not  being  fully  used.  During  the 
month  the  claimant  had  been  in  daily  communication  with  the  thi*e« 
packers  in  reference  to  its  failure  to  deliver  the  full  amount  of 
beef  for  which  space  was  reserved  for  the  British.  The  space  which 
claimant  reserved  for  the  British  was  in  addition  to  the  space  which 
claimant  had  reserved  for  the  American  Army  under  existing  agree- 
ments. 

DECISION. 

1.  The  major  portion  of  the  original  claim,  which  amounts  to 
$80,142,  is  for  machinery,  equipment,  and  facilities  alleged  to  have 
been  installed  in  claimant's  cold-storage  warehouses  in  pursuance  to 
an  alleged  agreement  with  an  agent  of  the  Government.  This 
Board  will,  therefore,  consider  the  entire  original  claim  as  properly 
before  it  under  the  act  of  March  2,  1919,  although  the  Board  of  \p- 
praisers  may  i)roperly  have  had  jurisdiction  of  the  lesser  item  of  the 
original  claim,  amounting  to  $r>0,()()(),  because  it  is  for  the  loss  of 
rental  of  claimant's  real  estate  during  the  period  that  a  portion  of 
the  plant  was  idle  while  the  improvements  were  being  made. 

2.  In  its  last  analysis,  the  original  claim  is  based  upon  the  conten- 
tion that  Maj.  O.  F.  Skiles,  Q.  M.  C,  Assistant  Depot  Quartermaster, 
Chicago,  recpiested  Mr.  Cummings,  general  manager  and  vice  presi- 
dent of  claimant  company,  to  make  the  changes  in  its  plant  which 
entailed  these  expenditures,  and  agreed  that  the  Government  would 
pay  for  the  same  by  leasing  such  space  in  the  plant  for  a  sufficient 
period  of  time  while  the  war  lasted,  not  exceeding  five  years,  as 
would  enable  the  claimant  to  obtain  reimbursement  for  the  outlay. 

fl.  The  testimony  of  Mr.  Cummings  is  to  the  effect  that  Maj.  Skiles 
lecpiested  all  the  space  in  claimant's  plant  which  could  be  furnished; 
that  he  knew  that  claimant's  plant  did  not  have  adequate  freezing 
facilities;  that  it  was  necessary  to  make  expenditures  to  change  the 
cooling  chambers  in  the  plant  into  freezing  chambers,  and  that  Maj. 
Skiles  recpiested  that  such  changes  be  made,  and  was  aware  of  the 
fact  that  they  were  made.  This  testimony  is  directly  contradicted 
by  the  testimony  of  Maj.  Skiles,  who  denied  that  he  requested  the 
changes  to  be  made;  asserted  that  he  had  no  knowledge  that  they 
were  made,  and  had  no  conversations  w^hatever  with  the  claimant's 
representative  about  such  changes.  Maj.  Skiles  further  testified 
that  the  prior  verbal  conferences  which  occurred  in  February  re- 
sulted in  his  requesting  Mr.  Cummings  to  submit  an  offer  in  writing. 
Mr.  Cummings  did  submit  such  an  offer  by  letter  dated  March  6, 
which  was  accepted  by  Maj.  Skiles's  letter  of  March  13,  and  that  a 
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formal  written  contract  was  entered  into  on  March  13  which  em- 
bodied all  of  the  terms  agreed  upon  at  the  prior  conferences. 

4.  The  contract  of  March  13,  1918,  which  the  claimant  entered  into 
with  the  Government,  is  signed  at  the  end  by  the  parties.  By  it  the 
claimant  agreed  to  furnish  the  Government  space  in  its  plant  for  the 
freezing  and  cold  storage  of  10,000,000  pounds  of  fresh  beef,  to  be 
tempered  to  the  satisfaction  of  the  contracting  officer,  and  also 
agreed  to  furnish  all  the  necessary  labor  and  other  facilities  for  un- 
loading beef  from  cars,  placing  in  storage  and  reloading  into  cars 
when  ordered  out,  at  the  agreed  price  of  $12,500  a  month.  Pro- 
vision was  also  made  for  the  payment  of  one-eighth  of  1  cent  per 
month  for  beef  stored  in  excess  of  10,000,000  pounds.  The  final 
provision  (Par.  10)  of  said  contract  gives  the  Government  the  op- 
tion to  renew  the  said  contract  yearly  as  often  as  the  needs  of  the 
public  service  may  require,  so  as  to  give  the  United  States  con- 
tinuous service,  not  extending,  however,  beyond  the  30th  day  of 
June,  1923,  but  no  renewal  shall  be  made  to  include  more  than  one 
fiscal  year.  The  United  States  also  reserves  the  right  to  terminate 
that  contract  at  any  time  within  the  period  for  which  the  same  is 
made  or  may  be  renewed  by  giving  30  days'  notice  in  writing  to  the 
contractor  or  agent. 

5.  The  relations  established  by  this  contract  were  continued  after 
its  date  of  expiration  until  October  1,  1918,  when  a  similar  contract 
was  entered  into  which  expired,  by  its  terms,  June  30,  1919.  This 
second  contract  was  cancelled  and  superseded  by  a  third  contract, 
effective  June  30,  1919.  All  of  these  contracts  contained  similar 
termination  clauses.  The  Government  is  still  using  part  of  claim- 
ant's plant  for  the  storage  of  meats. 

6.  There  is  a  direct  conflict  in  the  evidence  relating  to  the  negoti- 
ations which  occurred  during  the  month  of  February,  1918.  But 
this  conflict  is  not  so  material  when  we  consider  that  all  such  ne- 
gotiations were  based  upon  Mr.  Cummings's  understanding  that  the 
(lovernment  should  lease  the  added  facilities  "as  long  as  the  war 
lasted,"  which  he  understood  to  mean  "during  the  period  of  hos- 
tilities." The  Government  has  fully  carried  out  this  understanding 
of  the  bargain,  and  is  still  storing  millions  of  pounds  of  meats  in 
claimant's  warehouse.  We  therefore  conclude  that  the  Government 
has  fully  performed  any  agreement  which  claimant  assumed  it  may 
have  had,  and  is  therefore  under  no  further  liability  to  claimant. 

7.  The  law  presumes  that  when  parties  enter  into  a  formal  written 
contract,  all  prior  agreements  are  embodied  therein,  unless  fraud 
is  shown.  There  is  no  suggestion  of  fraud  in  this  case.  Mr.  Cuni- 
mings  testified  that  he  did  not  insist  on  any  provision  being  inserted 
in  the  formal  contract  to  insure  obtaining  reimbursement  for  the 
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expenses  of  altering  his  plant.  He  signed  the  formal  contract  know- 
ing it  contained  no  such  provision,  and  it  is  now  too  late  for  him  to 
complain.  In  Brawley  v.  United  States,  96  U.  S.  168,  the  Supreme 
Court  said : 

"The  written  contract  merged  all  previous  negotiations  and  is 
presumed,  in  law,  to  express  the  final  understanding  of  the  parties. 
If  the  contract  did  not  express  the  true  agreement  it  was  claimant's 
folly  to  have  signed  it." 

The  formal  written  contracts  w^hich  claimant  entered  into  by  their 
terms  totally  negative  the  contention  that  the  Government  ever 
entered  into  any  agreement  other'  than  to  lease  space  in  claimant's 
])lant,  with  the  option  of  renewal  and  wdth  the  privilege  toterminate 
the  lease  on  30  days'  notice.  These  contracts  have  been  fully  per- 
formed, and  we  must,  therefore,  hold  that  the  written  contracts  fully 
embody  the  prior  negotiations  and  agreements  between  the  parties, 
and  such  contracts  in  no  wise  support  the  contention  that  there  is 
liability  under  the  act  of  March  2,  1919,  to  pay  to  claimant  the 
amount  of  its  original  claim,  or  any  part  thereof. 

8.  The  supplemental  claim  of  $8,415.27  is  for  loss  of  rental  value  of 
space  in  claimant's  warehouse  held  for,  but  not  used  by,  the  British 
Ministry,  at  the  request  of  Capt.  Cook  of  the  Office  of  the  Depot 
Quartermaster,  Chicago.  This  space  was  not  a  part  of  the  space  re- 
served for  the  American  Government  under  its  formal  contracts,  or 
the  alleged  agreement  on  which  the  original  claim  is  based.  It  is 
totally  separate  and  distinct  from  the  original  claim,  and  is  in  no 
wise  germane  to  the  original  claim.  It  is  based  upon  a  letter  written 
by  Capt.  Cook  on  September  4,  1918,  whereas  the  alleged  agree- 
ments on  which  the  original  claim  is  based  occurred  in  February  and 
March,  1918.  While  this  Board  should  be  liberal  in  allowing  amend- 
ments to  claims,  it  should  not  permit  the  filing  of  a  separate  and 
distinct  claim,  at  this  late  date,  which  is  not  germane  to  the  original 
claim  or  the  agreement  on  which  the  original  claim  is  based.  The 
act  of  March  2,  1919,  prescribes  the  time  within  which  claims  must 
be  filed,  and  thus  impliedly  limits  the  power  of  this  Board  to  receive 
and  consider,  under  the  guise  of  amendment,  a  separate  and  distinct 
claim  based  on  a  separate  and  distinct  agreement  from  that  which 
is  relied  upon  to  support  the  original  agreement.  Such  is  the  nature 
of  the  supplemental  claim  presented  to  this  Board  at  the  hearing 
on  December  13,  1919.  We  are,  therefore,  extremely  doubtful  of  our 
jurisdiction  over  such  supplemental  claims. 

9.  Assuming,  however,  that  this  Board  has  jurisdiction  of  the 
supplemental  claim,  still  it  is  clear  that  no  agreement,  express  or 
implied,  was  made  by  any  officer  or  agent  acting  under  the  au- 
thority, direction,  or  instruction  of  the  Secretary  of  War.     In  his 
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letter  of  September  3,  Capt.  Cook  informed  the  claimant  that  the 
British  Ministry  were  figuring  on  purchasing  2,000,000  pounds  of 
beef  for  storage,  which  they  expected  to  place  in  claimant's  ware- 
house. On  September  4  claimant  was  notified  by  Capt.  Cook  that 
instructions  had  issued  to  packers  to  start  shipment  of  7,000,000 
pounds  of  beef  for  the  British  Ministry.  Clearly  the  claimant  had 
notice  that  this  beef  was  for  the  British  Government,  and  any  space 
reserved  in  the  plant  was  to  be  reserved  for  the  packers  supplying 
the  British  Government.  There  arose  out  of  these  two  letters  of 
September  3  and  4  no  express  or  implied  promise  on  the  part  of  the 
Government  of  the  United  States  to  pay  for  the  space  which  claim- 
ant reserved  for  the  British  Ministry.  It  is,  therefore,  found  that 
no  contractual  relations  existed  between  claimant  and  the  Govern- 
ment of  the  United  States  in  the  matters  covered  by  the  supple- 
mental claim,  and  hence  relief  may  not  be  given  under  the  act  of 
March  2,  1919. 

10.  For  the  reasons  stated,  the  Board  is  of  the  opinion  that  the 
record  fails  to  disclose  any  facts  which  entitle  the  claimant  to  relief 
under  the  act  of  March  2,  1919,  and  accordingly  the  relief  sought 
is  denied. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Harding  concurring. 
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Case  No.    1261. 

In  re  CLAIM  OF  WALTER  SODEBLIKG  CO. 

1.  CLAIM  AND  DECISION. — This  is  a  claim  for  the  value  of  a  rubber  belt 
made  and  delivered  on  an  oral  order  from  an  authorized  agrent  of  the 
Government,  under  the  act  of  March  2,  1919.  Held,  that  claimant  is 
entitled  to  recover. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
chiim.  Form  A,  was  filed  with  the  Air  Service,  Claims  Board,  for 
$36r).40,  by  which  Board  it  was  referred  to  the  Board  of  Contract  Ad- 
justment July  1,  1919,  for  consideration  as  a  class  B  claim,  it  not 
being  entirely  supported  by  written  evidence;  and  it  has  been  so 
treated. 

There  being  no  controvei'sy  as  to  the  material  facts,  no  hearing 
Avas  considered  necessary,  and  none  was  held. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

In  or  about  February,  1918,  Capt.  Edward  D.  Payne.  Signal  Corps, 
United  States  Army,  was  head  of  the  Ordnance  and  Instrument  Sec- 
tion, Science  and  Kesearch  Division,  Signal  Corps,  United  States 
Army. 

Dr.  J.  A.  E.  Eyster  was  a  civilian  employed  as  consulting  physi- 
ologist by  the  Bureau  of  Mines  in  relation  to  the  Experimental  Lab- 
oratory for  Air  Medical  Research,  established  at  the  American  Uni- 
versity Experiment  Station,  which  was  later  transferred  to  Mineola, 
X.  Y.,  and  was  assigned  for  duty  with  the  Science  and  Research  Di- 
vision of  the  Signal  Corps,  United  States  Army. 

Experiments  were  conducted  under  the  direction  of  Dr.  Eyster 
Avith  a  view  to  the  development  of  apparatus  for  supplying  oxygen 
to  aviators  at  high  altitudes.  He  had  insti-uctions  from  Capt.  Payne 
of  the  Ordnance  and  Instrument  Section  aforesaid  to  procure  such 
equipment  and  apparatus  as  was  necessary  for  the  proper  carrying 
out  of  this  work. 
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II. 

Pursuant  to  such  authority  and  direction  of  Capt.  Edward  D. 
Payne  aforesaid,  Dt,  Eyster  at  various  times  ordered  from  various 
persons  and  jfirms  apparatus  of  various  descriptions  for  use  in  his 
experiments.  Among  other  orders  he  gave  to  tlie  claimant  in  or 
about  the  month  of  February,  1918,  an  order  for  one  rubber  belt  of 
approapriate  design  for  use  with  aviator's  oxygen  equipment,  to  be 
constructed  by  claimant.  This  belt  was  made  by  claimant  and  de- 
livered to  the  Science  and  Research  Division  of  the  Signal  Corps  in  or 
about  February,  1918,  was  accepted  by  the  said  Science  and  Research 
Division  and  used  in  connection  with  the  experiments  mentioned, 
upon  the  completion  of  which  it  was  turned  over  to  the  Medical 
Researcli  Lal)oratory  of  the  United  States  Army  Air  Service,  at 
Mineola,  X.  Y. 

III. 

According  to  the  notice  of  Claim,  the  cost  of  the  belt  was  the  sum. 
of  $365.40. 

CONCLUSION. 

The  facts  found  establish  an  agreement  within  the  purview  of  the 
act  of  March  2,  1919,  between  the  United  States  of  America  through 
Capt.  Edward  D.  Payne  and  Dr.  J.  A.  E.  Eyster  and  the  claimant, 
Walter  Soderling  Co.,  whereby  claimant  agreed  to  make  and  deliver 
for  experimental  purposes  to  the  Signal  Corps  of  the  United  States 
Army  one  rubber  belt  for  use  with  aviator's  oxygen  equipment,  and 
the  United  States  of  America  through  said  Capt.  Edward  D.  Payne 
and  Dr.  J.  A.  E.  Eyster  promised  and  agreed  to  pay  claimant  the 
reasonable  cost  thereof. 

There  is  no  evidence  before  this  Board  to  show  the  reasonable  cost 
of  the  belt  except  the  statement  of  claim,  which  gives  the  cost  at 
$365.40. 

DECISION. 

This  Board  will  make  and  transmit  a  statement  of  the  conditions 
and  terms  of  the  agreement  and  certificate  C  to  Claims  Board,  Air 
Service  for  action  in  the  manner  provided  under  specification  (e), 
section  5,  Supply  Circular  No.  17  (revised),  Purchase,  Storage  and 
Traffic  Division,  March  26,  1919. 

Col.  Delafield  and  Lieut.  Col.  Williams  concurring. 
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Case  No.  633. 

In   r(    CLAIM  OF  SEWELL-CLAPP   ENVELOPES. 

1.  NEGOTIATIONS   MEBGED  IN  WBITTEN   CONTBACT.— Where   the    officer 

who  negotiated  a  formally  executed  contract  agreed  that  a  contractor 
might  use  500-ponnd  cases  but  the  contract  thereafter  executed  stipu- 
lated 300-ponnd  cases,  and  the  Government  inspector  refused  to  accept 
the  larger  cases,  claimant  is  not  entitled  to  relief  under  the  alleged 
oral  agreement,  because  such  oral  agreement  was  merged  In  the  written 
contract. 

2.  JTTBISDICTION. — The  Secretary  of  War  and  the  Board  of  Contract  Adjust- 

ment have  no  Jurisdiction  to  amend  the  formal  contract,  because  it  has 
been  terminated  by  performance. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  oral  agreement  made  prior  to  execution  of  a  formal  contract  relat- 
ing to  the  same  subject  matter,  namely,  envelopes.  Held,  claimant  is 
not  entitled  to  relief. 

Lieut.  Col.  McKeoby  writing  tlie  opinion  of  the  Board. 

STATEMENT   OF    FACTS. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  ap])eal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  of  a  claim  for  $550  on  a  formally  executed  con- 
tract under  the  following  circumstances : 

2.  On  or  about  October  11,  1918,  after  verbal  conversation  with 
Hugh  Wright,  formerly  Captain,  Q.  M.  C,  the  claimant  submitted  to 
the  War  Department  a  formal  bid  for  the  manufacture  of  envelopes 
in  accordance  with  certain  specifications,  at  a  price  of  $4.60  per 
thousand,  for  2,000,000  envelopes,  at  the  aggregate  price  of  $9,200. 

»3.  On  or  about  November  6,  formal  contract  was  sent  to  claimant 
and  duly  executed,  the  same  providing  for  the  manufacture  of 
2,000,000  envelopes  at  $4.60  per  thousand,  and  in  paragraph  10  of 
schedule  A  the  following  appears: 

"PACKING. — Envelopes  to  be  packed  in  the  usual  domestic 
packages,  and  contents  marked  on  each  package,  and  cased  for  over- 
seas shipment.  Cases  not  to  exceed  300  lbs.  gross  weight.  Cases  to 
be  made  of  J-inch  stock,  or  heavier;  corners  braced  and  lined  with 
moisture  proof,  oiled  paper,  or  other  good  rust  preventative.  Nailed 
with  cement  coated  nails,  strapped  with  cold  rolled,  unannealed 
steel,  not  less  than  f-inch  wide,  and  No.  26  gauge.     Straps  to  be 
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ti-eated  to  prevent  rust.  To  be  packed  in  such  a  manner  as  to  insure 
safe  delivery  at  destination  and  to  comply  with  the  standard  specifi- 
cations of  the  War  Department  as  per  Supply  Circular  Xo.  22." 

4.  Claimant's  contention  is  that  prior  to  submission  of  the  con- 
tract, and  at  or  about  the  time  that  it  submitted  its  bids,  Capt 
AVri^ht  agreed  with  it  that  it  might  use  old  packing  cases  hplding 
about  500  pounds  each,  but  the  inspector  refused  to  accept  good? 
packed  in  500-pound  cases,  and  compelled  claimant  to  pack  in  300- 
pound  cases  as  provided  in  paragraph  10,  schedule  A  of  contract, 
mpra^  and  that  by  reason  of  having  to  pack  the  envelopes  in  3^K)- 
pound  cases  in  accordance  with  said  paragraph  10,  schedule  A  of 
the  contract,  claimant  was  compelled  to  expend  the  sum  of  $550  in 
the  purchase  of  packing  cases  to  comply  with  the  provisions  of  said 
paragraph  10,  and  it  is  for  this  $550  so  expended  that  it  is  now 
making  claim. 

5.  The  contract  of  November  6,  1918,  was  fully  completed  and 
claimant  has  received  its  pay  under  the  terms  of  said  contract. 

DECISION. 

1.  All  of  the  alleged  verbal  agreements  with  Capt.  Wright  upon 
which  this  claim  is  based  were  had  prior  to  the  date  of  and  the  sign- 
ing of  the  formal  contract.  The  conversations  and  alleged  agree- 
ments with  Capt.  Wright  were  to  the  effect  that  the  claimant  might 
pack  in  500-pound  cases.  The  written  contract  afterwards  entered 
into  by  the  United  States  and  claimant  specifically  provided  for  the 
packing  of  the  envelopes  in  cases  holding  not  to  exceed  300  pounds. 
Therefore  the  verbal  agreements  on  which  claimant  bases  its  claim 
must  be  considered  as  merged  in  the  formal  written  contract. 

2.  It  is  a  well-known  principle  of  law  that  all  oral  negotiations 
referring  to  the  same  subject  matter  which  are  afterwards  reduced 
to  writing  in  the  form  of  a  contract  are,  in  the  absence  of  fraud  or 
mistake,  merged  into  and  superseded  by  the  written  contract. 

3.  It  was  held  by  this  Board  in  the  case  of  Chalmers  Knitting  Co., 
cases  Xos.  451-460,  inclusive,  decided  September  30,  1919,  as  follows : 

"  Oral  negotiations  made  before  or  at  the  time  of  the  execution  of  a 
written  contract,  concerning  its  terms  or  subject  matter,  are,  in  the 
absence  of  fraud  or  mistake  of  fact,  merged  into  and  superseded  by 
subsequent  written  contract." 

4.  This  Board  has  no  jurisdiction  in  the  instant  case,  for  the  reason 
that  the  formal  contract  herein  has  been  fully  terminated  by  per- 
formance, and,  as  is  said  by  Col.  John  R.  Delafield  in  his  Xotes  on 
the  Jurisdiction  of  the  Secretary  of  War  : 

"It  will  be  noted,  however,  that  this  power  of  the  Secretary  of 
War  to  settle  formal  contract  by  agreement  with  the  contractor  rests 
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wholly  uix)n  the  existence  of  the  contract  itself  and  can  not  be  exer- 
cised where  the  contract  has  been  fully  executed  hy  performance  or 
terminated  hy  breach.  In  such  cases  the  powers  and  functions  of 
the  Secretary  of  War  to  amend  the  contract  have  ceased  and  the 
claims  of  the  i)arties  are  merely  for  damages  for  some  breach  of  the 
contract  and  can  only  be  determined  by  a  court  having  jurisdiction." 

5.  All  oral  agreements  having  been  merged  in  the  written  contract 
afterwards  entered  into,  and  the  contract  having  been  fully  com- 
pleted by  performance,  this  Board  has  no  jurisdiction  to  grant  relief 
in  this  case. 

6.  For  the  foregoing  reasons  the  relief  asked  for  must  be  denied. 

DISPOSITION. 

1.  Final  order  denying  relief  will  issue. 

Col.  Delafield  and  Mr.  McCandless  concurring. 
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Case  No.  2235. 

In  re  CLAIK  OF  KTTSSELL  ELECTKIC  CO. 

1.  KEPAIBS — LABOB  AND  HATEBIALS. — Where  fixtures  are  repaired  by  a 

contractor  on  an  order  that  does  not  specify  the  amount  to  be  paid,  the 
Oovernment,  having  received  the  benefit  of  the  repairs,  is  obligated  to 
pay  the  contractor  a  reasonable  price  for  labor  and  materials  expended 
in  making  the  repairs. 

2.  CLAIM  AND  DECISION.^Claim  under  the  act  of  Karch  2,  1919,  for  work 

done  and  materials  furnished  in  repairing  electric  fixtures  on  the  oral 
order  of  the  commanding  ofilcer  of  a  medical  supply  deport.  Held, 
claimant  is  entitled  to  relief  under  the  act. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $35,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  Verbal  orders  were  given  to  the  claimant 
on  or  about  February  14, 1918,  and  June  3, 1918,  respectively,  by  Col. 
John  A.  Murtagh,  commanding  officer  of  the  medical  supply  depot 
at  Atlanta,  Ga.,  for  furnishing  materials  and  doing  the  labor  neces- 
sary for  repairing  certain  electric  fixtures  in  the  office  of  the  medical 
supply  depot.  The  materials  were  furnished,  work  was  performed 
by  the  claimant  immediately  upon  receiving  the  orders,  and  the  Gov- 
ernment received  ^he  benefit  of  both  the  materials  and  the  work. 
No  price  was  specified  for  the  work  to  be  done,  and  the  claims  pre- 
sented are  f  or— r 

Work  done  and  materials  furnished  February  14.  1918 $16. 50 

Materials  furnished  and  work  done  June  30,  1918 18.  50 

Total 35. 00 

DECISION. 

1.  This  claim  is  presented  in  a  very  informal  way,  without  a 
formal  petition  as  required  by  the  rules,  and  simply  by  presenting 
invoices  with  the  affidavits  of  two  witnesses  attached.  Under  the  pow- 
ers of  the  Board  to  grant  amendments,  we  shall  consider  the  claim  the 
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same  as  though  properly  presented.  After  looking  into  the  facts  the 
Board  is  satisfied  that  the  Government  received  the  benefit  of  the 
materials  and  the  work  for  which  the  amount  is  claimed,  hence  the 
above  statement  of  facts  evidences  a  contract  between  the  claimant 
and  the  Government  whereby  the  claimant  was  to  do  the  work  required 
of  it,  and  wherefor  the  Government  agreed  to  pay  the  claimant  a 
reasonable  price.  Claimant  has  performed  its  agreement  in  all 
respects,,  and  the  the  Government  is  now  indebted  to  the  claimant  in 
a  reasonable  amount,  which  is  hereby  found  to  be  the  sum  of  $35. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the  ap- 
propriate finance  officer  for  payment. 

Col.  Delafield,  Lieut.  Col.  Williams,  and  Mr.  Howe  concurring. 
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Case  No.  1722. 

In  re  CLAOC  OF  LYBRAKB  BOSS  BKOS.  A  MONTGOKEKY. 

1.  CLAIK  AKD  BECISION.^Claim  is  filed  under  the  act  of  Karch  2,  1919,  for 
service  of  auditing  at  the  express  request  of  an  authorized  Qovern- 
ment  agent.    Held,  that  claimant  is  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  is  a  statement  of  claim,  Form  A,  filed  originally  with  the 
Claims  Board,  Bureau  of  Ordnance,  and  by  that  Board  transmitted 
here  for  the  reason  that  it  deemed  the  evidence  of  agreement  insuffi- 
cient to  warrant  its  action. 

FINDING  OF  FACTS. 

The  claimants  are  accountants.  In  August,  1918,  the  Worcester 
Manufacturing  Co.  and  the  Worcester  Shock  Absorber  Co.,  of  Wor- 
cester, Mass.,  presented  claims  against  the  United  States  growing 
out  of  contracts  with  the  United  States  for  the  production  of  certain 
munitions  to  the  Boston  District  Ordnance  Office.  Levi  H.  Green- 
wood, who  was  at  the  said  time  district  chief  at  the  district  ordnance 
office,  Boston,  entered  into  an  agreement  with  the  claimant  company 
for  the  auditing  of  the  books  of  the  Worcester  Manufacturing  Co. 
and  the  Worcester  Shock  Absorber  Co.  The  agreement  was  that 
the  United  States  would  pay  the  charges  of  the  claimant  herein  at 
the  rate  of  $30  per  day  for  senior  accountant;  $20  per  day  for  one 
assistant;  $15  per  day  for  second  assistant,  and  $10  per  day  for 
tabulating  and  report  writing,  such  charges  being  for  the  number 
of  days  actually  engaged  in  furnishing  the  data  requested.  This 
action  was  taken  by  Mr.  Greenwood  pursuant  to  the  following  tele- 
gram: 

"130dhf45 

Washington,  D.  C,  11.19  a.  m.  Sep,  14. 
Production  Manager 

Boston  Mass, 
Your  wire  four  one  two  three  request  you  obtain  competent  cost 
accountant  to  make  audit  Worcester  Manufacturing  Companys  cost 
books  stop  this  preparatory  to  recommendations  their  claim  for 
damages.  '  Williams. 

Production  Divn  Two  Eight  Six  Three  Nine  Army  Ordn  1236  p  " 

I  ^7        T 
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It  appears  that  the  claimant  company  accepted  the  employment 
offered  and  incurred  obligations  or  made  expenditures  prior  to  No- 
vember 12,  1918.    . 

DECISION. 

The  agreement  is  determined  to  be  within  section  1  of  the  act  of 
March  2,  1919. 

DISPOSITION. 

Certificate  C  will  be  executed  with  a  document  attached  showing 
the  nature,  terms,  and  conditions  of  the  agreement,  and  the  said 
certificate  with  a  copy  of  this  decision  and  the  papers  herein  will  be 
transmitted  to  the  Claims  Board,  Bureau  of  Ordnance,  for  further 
proceedings  pursuant  to  Supply  Circular  17. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  1967. 

In  re  CLAIM  OF  SGIEKTIFIC  TTTILITIES  CO.,  INC. 

1.  PORKAL  CONTKACT. — Where  the  contracting  officer  entered  into  a  writ- 

ten contract,  "Subject  to  the  approval  of  the  Surgeon  General,"  and 
the  Surgeon  General  did  not  approve  same,  the  contract  is  informal  and 
invalid. 

2.  HTPOKKAL   CONTRACT. — Where   an   informal   contract   was   entered   into 

November  15,  1918,  the  Secretary  of  War  has  no  authority  under  the 
act  of  March  2,  1919,  to  adjust  the  same. 

3.  CLAIM  AND  DECISION.— Claim  is  filed  under  the  act  of  March  3,  1919, 

for  $150,  for  loss  alleged  to  have  been  sustained  by  reason  of  the 
suspension  of  an  informal  written  contract  entered  into  November  15, 
1918.    Held,  claimant  is  not  entitled  to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office 
of  Director  of  Purchase,  on  a  claim  for  $150  on  an  informally  ex- 
ecuted contract,  under  the  following  circumstances : 

2.  On  November  15,  1918,  M.  A.  Eeasoner,  Lieutenant  Colonel, 
Medical  Corps,  a  contracting  officer,  entered  into  a  written  contract, 
F.  M.  S.  D.  No.  136,  with  the  claimant  for  the  purchase  of  1,000 
separatory  funnels,  at  a  unit  price  of  $1.15,  to  be  shipped  on  or  before 
November  22,  1918. 

3.  The  contract  contained  this  provision :  "  This  contract  shall  be 
subject  to  the  approval  of  the  Surgeon  General,  U.  S.  Army."  The 
contract  was  signed  by  the  contracting  officer  and  by  the  claimant, 
but  was  not  approved  by  the  Surgeon  General. 

4.  Claimant  appears  to  have  manufactured  the  1,000  funnels.  Five 
hundred  were  taken  and  paid  for.  The  Government  refusing  to  take 
the  remaining  500  funnels,  claimant  insists  that  it  should  be  paid  30 
cents  each  for  its  loss,  or  $150. 

DECISION. 

1.  The  contract  is  governed  by  section  6853-c,  Compiled  Statutes, 
which  provides  that  the  contracts  of  the  Medical  Department  which 
are  not  to  be  performed  within  60  days  and  are  in  excess  of  $500  in 
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amount,  shall  be  reduced  to  writing  and  signed  by  the  contracting 
parties, '''  but  in  all  other  cases  such  contracts  shall  be  prepared  under 
such  regulations  as  may  be  prescribed  by  the  Surgeon  General." 

2.  Pursuant  to  the  authority  of  this  section,  the  Surgeon  General 
has  prescribed,  inter  alia,  the  following  regulation : 

"  The  contract  will  be  reduced  to  writing  and  signed  by  the  con- 
tracting parties  with  their  names  at  the  end  thereof,  in  every  case 
where  the  amount  to  be  paid  thereunder  exceeds  $500,  except  when 
a  public  exigency  demands  immediate  performance  and  there  is  no 
time  to  reduce  the  contract  to  writing.  Formal  contract  may  also 
be  made  in  any  other  case  regardless  of  the  amount  involved,  when 
directed  by  the  Surgeon  General,  or  when  in  the  judgment  of  the 
contracting  officer  it  will  better  protect  the  interests  of  the  United 
States." 

3.  A  public  exigency  probably  demanded  the  immediate  peiform- 
ance  of  the  contract  in  question  and,  therefore,  the  contracting  offi- 
cer might  have  elected  not  to  use  a  formal  contract.  He  did  not  so- 
elect.  That  he  prepared,  signed,  and  obtained  the  signature  of  the 
claimant  upon  the  contract  in  question  is  sufficient  evidence  of  his 
determination,  in  the  exercise  of  his  judgment,  that  a  formal  con- 
tract would  better  protect  the  interests  of  the  United  States. 

4.  The  contract  containing  the  stipulation  that  it  shall  be  sub- 
ject to  the  approval  of  the  Surgeon  General,  and  not  having  hi»^ 
approval,  is  informal  and  invalid.  Monroe  v.  United  States,  184 
U.  S.  524. 

5.  The  informal  contract  not  having  been  made  until  November 
15, 1918,  there  is  no  authority  of  law  under  the  act  of  March  2,  1919, 
or  otherwise,  by  which  the  Secretary  of  War  can  adjust  this  claim. 

DISPOSITION. 

Final  order  must,  therefore,  issue  denying  relief  to  the  claimanL. 
Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  Eaton  concurring. 
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Case  No.  272. 

In  re  CLAIM  OF  BADIAHT  QLASS  CO. 

1.  STIMULATION  OF  PKOBTTCTION. — Where  claimant  requested  aid  of  an 
officer  of  the  Procurement  Division,  Quartermaster  Corps,  to  obtain  a 
sufficient  supply  of  natural  gas,  in  order  to  enable  claimant  to  prepare 
for  filling  anticipated  Qovemment  contracts  for  making  lantern  globes, 
and  no  orders  were  afterwards  given  to  claimant  for  making  globes 
and  no  instructions  given  to  proceed,  there  was  no  contract  made  within 
the  provisions  of  the  act  of  March  2,  1919,  and  claimant,  in  making 
expenditures  in  preparing  for  anticipated  contracts,  assumed  an  ordi- 
nary business  risk. 

8.  CLAIM  AND  DECISION. — This  is  a  class  B  claim  under  the  act  of  March 
2,  1919.  Claimant  alleges  that  a  contract  was  made  on  or  about  the 
21st  day  of  August,  1918,  to  manufacture  lantern  globes.  Claimant 
seeks  to  recover  the  amount  of  money  which  it  alleges  it  expended  in 
procuring  materials  and  equipment,  for  performing  the  alleged  con- 
tract.   Held,  That  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

riNDIXGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $926.50  by  reason  of  an 
agi'eenient  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  In  the  summer  of  1918  contractors  who  were  furnishing  the 
United  States  Government  with  lantern  globes  were  behind  in  their 
deliveries,  and  the  Government  deemed  it  necessary  to  secure  other 
sources  of  supply. 

3.  During  this  time  there  was  some  trouble  among  the  gas  com- 
panies in  Arkansas  or  Oklahoma  as  to  the  distribution  of  fuel. 
Mr.  Parks,  president  of  the  claimant  company,  called  upon  Mr.  (then 
Maj.)  William  J.  Peck,  Chief  of  Procurement  Branch  Xo.  3,  Hard- 
ware and  Metals  Division,  Office  of  the  Director  of  Purchase,  some 
time  in  the  early  part  of  August,  1918,  and  took  the  matter  up  with 
him  (Mr.  Peck),  looking  to  the  obtaining  by  claimant  company  of 
additional  fuel.  At  that  time  claimant  company  was  in  the  business 
of  making  lamp  chimneys  for  the  trade,  and,  providing  it  could  get 
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an  adequate  supply  of  fuel,  and  knowing  that  the  lamp  chhnney 
was  a  nonessential,  indicated  its  desire  to  go  into  the  lantern  globe 
business  if  possible. 

4.  On  August  10  Mr.  Peck  wrote  the  claimant  company,  among 
other  things,  as  follows : 

"  It  is  anticipated  that  this  department  will  make  considerable 
use  of  your  facilities  for  producing  lamp  chimneys,  lantern  globes, 
and  tumblei's,  when  and  if  the  latter  item  is  added. 

"It  is  desired  by  this  department  that  you  are  supplied  with 
adequate  fuel  so  as  to  enable  you  to  remain  in  competition  for  the 
business.  The  matter  has  been  presented  to  the  United  States 
Fuel  Administration,  wlio  have  indicated  verbally  that  proper  sup- 
port will  be  rendered  thix^ugh  that  end. 

"  This  communication  is  based  on  the  fact  that  lamp  chimneys, 
lantern  globes,  and  tumblers  are  essential  to  the  needs  of  the  United 
States  Army,  both  domestic  and  overseas." 

5.  In  order  to  assist  claimant  in  obtaining  an  additional  supply  of 
fuel  for  its  plant  at  Fort  Smith,  Ark.,  Mr.  Peck  wrote  to  the  Fuel  Ad- 
ministration, Oil  Division,  Bureau  of  Natural  Gas,  and  in  reply 
thereto  received  a  communication  dated  August  19,  1918,  stating 
that  they  had  written  to  three  companies  supplying  gas  in  Fort 
Smith,  Ark.,  and  that  one  of  the  companies,  to  wit,  the  Traction  Co- 
replied  that  they  would  be  able  to  supply  them  gas  temporarily,  and 
continued  as  follows: 

"  From  this  it  would  appear  doubtful  if  the  glass  company  can 
secure  a  permanent  supply  and  if  the  order  given  them  by  you  is  de- 
pendent upon  their  running  with  natural  gas  they  will  doubtless  be 
delayed  in  filling  the  same." 

6.  Thereafter,  on  August  21,  1918,  at  the  solicitation  of  Mr.  Parks, 
j)resident  of  claimant  company,  and  to  further  assist  claimant  com- 
pany to  obtain  a  supply  of  fuel,  Mr.  Peck  wrote  claimant  as  follows : 

"  Tliis  letter  is  to  confirm  the  understanding  that  we  will  call  on 
you  for  at  least  50,000  globes  within  the  next  60  days.  It  is  probable 
that  the  requirements  will  exceed  that  amount." 

7.  In  regard  to  these  communications,  Mr.  Peck  testified  (Tr. 
pp.  6-7)  as  follows: 

"  Mr.  Peck.  To  the  best  of  my  knowledge  and  belief,  Mr.  Parks 
called  with  some  one  I  was  acquainted  with.  There  was  a  question, 
npparently,  among  the  gas  companies  in  Arkansas  or  Oklahoma, 
from  wliichever  point  they  drew,  as  to  .the  distribution  of  fuel.  Mr. 
Parks  led  me  to  believe  that  he  was  having  a  great  deal  of  difficulty. 
In  fact,  as  I  recall  it,  he  was  being  squeezed  out  on  his  supply  and  he 
indicated  that  he  was  making  lamp  chimneys  for  the  trade,  and 
knowing  that  the  lamp  chimney  was  a  nonessential  he  thought  he 
would  go  into  the  lantern-globe  business,  if  possible.  We  were  half 
a  million  globes  behind  then  as  against  orders.  We  understood  from 
the  requirements  branch  that  they  were  going  to  need  a  great  many 
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more,  so  that  we  would  have  welcomed  an  additional  source  of  sup- 
ply. The  issue  at  that  moment  with  Mr.  Parks  was  to  get  fuel.  He 
stated  his  willingness  to  go  ahead  and  get  molds  and  go  into  the 
lantern-globe  game.  The  question  was  if  he  got  into  it  would  we 
give  him  the  business.  Hence  my  letter.  After  I  wrote  to  the  Fuel 
Administration  and  received  their  reply,  as  nearly  as  I  can  recollect 
the  letter  to  Mr.  Parks  was  given  with  the  hope  that  it  would  bring 
further  pressure  on  the  Fuel  Administration.  I  think  a  Mr.  Gregory 
at  that  time  had  the  matter  in  charge.  Mr.  Parks  went  home  and,  so 
far  as  I  remember,  did  not  notify  me  until  some  time  afterwards — 1 
had  forgotten  how  long  until  my  memory  was  refreshed  this  morn- 
ing— that  he  had  gone  ahead  and  that  he  had  been  able  to  get  fuel. 
So  far  as  the  department  was  concerned,  we  forgot  about  him  as  a 
possible  source  of  supply. 

"  In  many  cases  we  had  encouraged  people  to  engage  in  the  manu- 
facture of  gas,  of  which  there  was  a  shortage,  and  my  best  impres- 
sion at  the  moment  is  that  we  were  influenced  more  at  least  by  the 
desire  to  help  Mr.  Parks  than  we  were  by  any  thought  that  he  would 
l>e  immediately  beneficial  to  the  Government." 

"  Q.  In  other  words,  your  letter  written  on  August  21  to  the  claim- 
ant was  simply  a  letter  for  his  use  in  prving,  if  I  may  use  the  ex- 
pression, the  Fuel  Administration  loose  from  some  fuel? 

"  Mr.  Peck.  Yes,  with  the  further  thought  that  if  he  got  it  and 
prepared  to  make  globes,  he  would  undoubtedly  have  been  able  to 
use  that  quantity,  which  was  trivial  compared  to  the  requisitions 
going  through." 

8.  After  this  letter  of  August  21,  1918,  nothing  was  heard  from 
claimant  by  Mr.  Peck  or  anyone  in  the  Procurement  Branch  No.  3, 
Hardware  and  Metals  Division,  until  some  two  months  afterwards, 
when  the  following  letter  was  received  from  the  Radiant  Glass  Co., 
dated  October  1,  1918 : 

"  By  Wells  Fargo  express,  charges  prepaid,  two  samples  of  the  No. 
30  Railroad  Lantern  Globe,  to  fit  the  Vesta  Lantern,  have  been  sent 
you. 

"  All  material  for  the  handling  of  the  order  we  have  had  up  with 
you  are  now  on  hand  and  we  are  awaiting  instructions  from  you. 

"  Believe  you  will  find  samples  up  to  standard  required  and 
that  they  will  be  satisfactory  in  every  way. 

"  You  can  depend  upon  the  product  shipped  on  your  order  being 
equal  to  the  globes  sent  you." 

9.  No  contract  was  ever  entered  into  between  Mr.  Peck  and  claim- 
ant. Nothing  was  said  at  any  time  about  an  order  being  placed, 
other  than  the  letter  of  August  21,  1918,  supra, 

10.  At  that  time  Mr.  Peck,  explaining  that  letter  (Tr.,  p.  10), 
testified  as  follows: 

"  Q.  You  say  '  This  letter  is  to  confirm  the  understanding  that  we 
will  call  on  you  for  at  least  50,000  globes  within  the  next  60  days.  It 
is  probable  that  the  requirements  will  exceed  that  amount.' 

"  Mr.  Peck.  I  think  not,  sir.  We  could  have  done  that  if  he  had 
been  prepared  to  take  the  business."  .    r\r\n\o 

186ia7-20-voL  3 4  ^'S'^"^'  by^OOglL 


44  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

''  Q.  You  said  that  was  the  understanding,  *  that  we  will  call  on 
you  for  that  many  globes.'  When  you  said  that,  was  there  any  un- 
derstanding that  you  would  take  so  many  globes? 

^*  Mr.  Peck.  On  the  ground  that  if  he  was  ready  to  supply  the 
globes  on  a  competitive  basis  we  would  take  them." 

'*Q.  You  were  not  going  to  make  a  contract? 

"  Mr.  Peck.  AVe  were  trying  to  help  Mr.  Parks,  and  at  the  same 
time  we  would  have  gotten  another  source  of  supply.  As  a  cus- 
tomary thing  you  say  to  a  man,  '  Your  price  must  be  all  right,  and 
your  quality  satisfactory.'  That  is  the  common  practice.  The  dis- 
cussion with  Mr.  Parks  was  not  sufficiently  final  to  have  talked  about 
a  contract.  If  the  wording  of  my  letter  does  not  convey  that  it  is 
certainly  apart  from  the  si)irit  of  the  talk  with  him." 

11.  It  was  the  custom  of  Mr.  Peck's  department  to  encourage  new 
manufacturers  of  articles  that  the  Government  was  in  need  of,  and 
when  a  manufacturer  showed  a  willingness  to  turn  out  an  article, 
the  information  was  turned  over  to  the  production  and  inspection 
departments  for  a  report  on  the  manufacturer's  factory  and  facili- 
ties. No  report  was  ever  made  on  claimant's  factory.  Mr.  Peck  had 
no  authority  to  give  a  contract,  and  so  testified  (Tr.,  p.  17)  — 

''  Mr.  I^ECK :  As  a  matter  of  fact,  the  procurement  officer  could  not 
give  an  order,  anyway.  As  far  as  he  could  go  would  be  to  make  a 
recommendation  3For  an  award.  It  was  not  final  until  it  was  ap- 
proved by  the  Hoard  of  Contract  Keview." 

12.  In  the  present  case,  claimant  company  was  in  the  business  of 
manufacturing  lamj)  chimneys,  and  was  short  of  fuel.  It  called  upon 
ilr.  Peck  primarily  for  the  purpose,  so  far  as  the  record  discloses,  of 
obtaining  an  increased  supply  of  fuel  to  take  care  of  its  private 
business,  and  indicated  tliat,  providing  it  could  get  an  adequate 
supply  of  fuel,  it  would  consider  entering  into  (iovernment  contracts 
for  the  making  of  lantern  globes. 

11^.  The  (iovernment  officers  were  looking  for  additional  sources 
of  supply  for  lantern  globes,  and  took  up  with  the  Fuel  Administra- 
tion the  matter  of  an  additional  fuel  supply  for  claimant  company, 
l)ut  by  its  letter  of  August  19  the  Fuel  Administration  indicated 
that  no  ]^ermanent  additional  supply  of  fuel  could  be  furnished 
claimant  company. 

14.  In  order  to  assist  claimant  in  its  endeavor  to  obtain  an  addi- 
tional supply  of  fuel,  and  with  the  understanding  that  should  it 
receive  an  additional  supply  of  fuel,  and  thus  prepare  itself  to  manu- 
facture lantern  globes  for  the  Government,  it  would  enter  into  nego- 
tiations for  the  supplying  of  said  lantern  globes  to  the  Government, 
Mr.  Peck  wrote  the  letter  of  August  21,  1918. 

ir>.  Xo  further  negotiations  were  ever  entered  into  with  claimant 
company  for  the  furnishing  of  any  lantern  globes  for  the  Govern- 
ment, and  no  price  was  agreed  upon,  nor  any  definite  amount  to  be 
supplied  agreed  upon. 
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16.  Claimant  company,  however,  as  a  business  risk,  and  in  hopes 
of  later  on  receiving  contracts  from  the  Government  for  the  supply 
of  lantern  globes,  providing  its  samples  were  approved,  proceeded 
to  get  molds  and  make  samples  which  it  endeavored  to  deliver,  but 
which  were  never,  in  fact,  received  by  the  proper  officers  of  the  Gov^ 
ernment.     (See  letter  of  Oct.  29, 1918— our  file.) 

17.  Claimant  was  notified  on  December  11,  1919,  that  the  case 
would  be  set  for  hearing  before  this  Board,  and  requesting  that 
claimant  indicate  its  desire  as  to  a  personal  appearance,  and  on 
December  12  replied  that  it  was  not  its  purpose  to  be  present. 

DECISION. 

1.  The  act  of  March  2,  1919,  provides: 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  *  *  * 
entered  into  in  good  faith  during  the  present  emergency  *  *  * 
by  any  officer  or  agent  acting  under  his  authority,  direction,  or  in- 
struction *  *  *  ^ith  any  person,  firm,  or  corporation  ♦  *  * 
for  the  production,  manufacture,  *  ♦  ♦  or  materials,  or  sup- 
plies    *     *     ♦." 

2.  In  order  that  claimant  recover  herein,  it  must  show  that  it 
entered   into  an  agreement,  either  express  or  implied,  with  some 
officer  or  agent  acting  under  the  direction  or  authority  of  the  Sec- 
retary  of  War,  and   upon  the  faith  of  that  agreement  expended    . 
moneys  or  incurred  obligations. 

3.  In  the  instant  case  no  contract  or  agreement,  either  express  or 
implied,  for  the  furnishing  of  lantern  globes  was  ever  entered  into 
between  claimant  company  and  any  officer  or  agent  acting  under  the 
authority,  direction,  etc.,  of  the  Secretary  of  War,  and  any  expendi- 
tures made  by  claimant  company  were  not  made  upon  the  faith  of 
any  such  alleged  agreement,  but  were  made  as  a  business  risk,  and 
with  the  intention  of  later  negotiating  and  entering  into  a  contract 
with  the  Government,  providing  it  could  get  the  necessary  fuel  and 
its  samples  were  approved. 

4.  The  letter  of  August  21  was  w^ritten  merely  to  assist  claimant 
in  getting  an  adequate  supply  of  fuel,  in  order  that  it  might  qualify 
itself  for  later  negotiations  for  a  contract  to  make  lantern  globes 
for  the  use  of  the  Government.  It  never,  however,  fully  qualified 
by  submitting  samples,  etc. 

5.  For  the  foregoing  reasons,  the  claim  herein  is  denied. 

DISPOSITION. 

1.  Final  order  denying  relief  will  issue. 

Col.  Delafield  and  Mr.  McCandless  concurring. 
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Case  No.  742. 

In  re  CLAIM  OF  BTTTLEK  MANTTFACTTTRING  CO. 

1.  PREPAKATION    FOK    AN    ANTICIPATED    CONTRACT.^Where    claimant 

made  commitments,  installed  machinery  and  did  experimental  work  in 
anticipation  of  future  Government  contracts,  which  it  did  not  obtain, 
such  expenditures  not  being  authorized  by  an  authorized  agent  of  the 
Government,  there  is  no  agreement,  express  or  implied,  on  the  part  of 
the  Government  to  reimburse  claimant. 

2.  CLAIK  AND  DECISION.^Claim  filed  under  the  act  of  March  2,  1919,  for 

$21,827.54,  claimed  to  have  been  expended  in  preparation  to  perform 
anticipated  contracts,  which  were  never  obtained.  The  evidence  showed 
that  there  was  no  agreement.     Held,  claimant  is  not  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  claimant  and  an  agent 
of  the  Secretary  of  War. 

STATEMENT    OF    FACTS. 

1.  The  agreement  is  stated  in  claimant's  petition  as  follows: 

"  That  we  were  to  keep  sufficient  stock  of  raw  materials,  etc.,  on 
hand  to  enable  us  to  promptly  take  care  of  waterproof  plywood 
requirements  and  that  we  were  tx)  prepare  ourselves  to  turn  out  large 
quantities  of  laminated  wing  beams  on   short  notice.'' 

That  claimant  made  expenditures  and  incurred  obligations  on  the 
strength  of  said  alleged  agreement  as  follows : 

"  Purchased  machinery,  veneers,  spruce,  himber,  waterproof  glue, 
etc.,  in  quantities  to  warrant  large  production  of  wateproof  plywood 
and  laminated  wing  beams. 

2.  The  claim  as  presented  on  the  record  and  at  the  hearing  divides 
itself  into  three  parts: 

First.  For  the  installation  of  machinery  and  equipment. 

Second.  For  the  stock  of  materials  accumulated. 

Third.  Expenses  involved  in  experimental  work  on  laminated 
wung  beams  at  the  request  of  the  Bureau  of  Aircraft  Production. 

Claimant  bases  its  claim  on  alleged  representations  of  Mr.  A.  C. 
Burrage,  a  civilian  emploiJ^ee  of  that  bureau,  and  his  assistant,  9 
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Mr.  Henry  F.  Miller.  At  tlie  hearing  the  testimon}^  showed  that 
claimant  did  install  certain  machinery  and  equipment,  did  lay  in 
certain  stock  of  materials  and  did  engage  in  certain  experimental 
work  on  wing  beams  prior  to  November  12,  1918.  The  point  at  issue 
is  whether  this  was  done  under  any  agreement  with  the  Government. 

3.  A  hearing  of  the  claim  was  held  December  12,  1919,  at  which 
Mr.  E.  K.  Butler,  president  of  claimant  company,  and  Mr.  Burrage 
appeared  and  testified. 

DECISION. 

4.  As  to  the  first  item. — Although  claimant  alleges  that  this  ma- 
chinery was  purchased  at  the  direction  of  some  one  in  the  Bureau  of 
Aircraft  Production,  there  is  no  evidence  that  such  directions  wei^e 
given  by  anyone  unless  it  be  Mr.  Burrage.  It  appears  from  the  testi- 
mony tliat  claimant,  at  the  time  of  the  transactions  with  Mr.  TJurrage 
relied  on,  was  already  engaged  on  a  number  of  contracts  for  the  pro- 
duction of  laminated  wood  for  airplanes,  of  which  the  United  States 
Government  eventually  probably  did  get  the  benefit,  but  that  these 
contracts  were  not  with  the  Government  but  with  airplane  manufac- 
turers for  whom  claimant  was  a  subcontractor,  and  that  claimant  has 
been  paid  what  is  due  it  on  these  contracts.  The  evidence  shows  that 
the  machinery  in  question  was  bought  for  use  on  these  contracts  and 
also  to  conduct  the  experimental  work  on  wing  beams  described  in 
item  3  of  the  claim.  (See  Mr.  Butler's  testimony.  Transcript,  p.  38.) 
Mr.  Burrage  states  that  he  never  gave  any  directions  or  instruction 
to  purchase  or  install  this  machinery.  (Letter  A.  C.  Burrage  to 
Board  of  Contract  Adjustment,  Sept.  25,  1919,  in  recorcl.)  (See  also 
Mr.  Burrage's  testimony,  pp.  61-66.)  So  that  no  express  agreement 
in  connection  with  the  machinery  is  shown. 

As  to  an  implied  agreement  for  reimbursement  for  the  machinery 
the  only  possible  basis  would  appear  to  be  in  connection  with  the 
item  of  experimental  work. 

.").  As  to  the  second  item,  of  materials. — There  is  no  evidence  in 
the  record  of  any  authorization  to  claimant  by  any  officer  of  the  Gov- 
ernment to  supply  itself  with  materials  beyond  the  needs  of  the  con- 
tracts above  referred  to  on  which  it  was  a  subcontractor.  It  appears 
that  claimant  did  lay  in  a  large  stock  of  veneer  and  Mr.  Butler  testi- 
fied that  this  was  done  on  the  strength  of  encouragement  received 
from  Mr.  Burrage  and  his  assistant,  a  Mr.  Miller.  But  Mr.  Burrage 
states  that  he  did  not  authorize  the  purchase  of  these  materials, 
(letter  A.  C.  Burrage  to  Board  of  Contract  Adjustment,  Sept.  25^ 
1919.)  (Testimony,  p.  62.)  Mr.  Miller  states  the  same  things  (in  a 
letter,  Henry  F.  Miller  to  Board  of  Contract  Adjustment,  Sept.  28. 
1919). 
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Arr.  Butler  testified  (p.  6) : 

"  But  does  not  say  by  whom  we  w  ere  written  to  keep  up  our  stock." 
Mr.  Burrage  states  that  he  does  not  recall  having  so  written  (p.  62), 
and  the  only  correspondence  in  the  record  bearing  on  the  subject 
does  not  contain  anything  amounting  to  an  order  or  direction  to  the 
claimant,  and  Mr.  Butler's  testimony  is  to  the  effect  that  this  was 
done  only  to  provide  for  anticipated  business,  not  actual  contracts: 

''Q.  In  other  words,  the  entire  bill  of  lumber  was  ordered  not 
on  any  specific  order  or  contract  with  the  (iovernment,  but  was 
ordered  to  place  you  in  a  position  to  fulfill  expected  contracts?" 

''A.  That  was  it  exactly."  (Testimony,  p.  28,)  (See  also  Testi- 
mony, pp.  29,  30,  and  31.)*^ 

There  is  no  evidence,  however,  that  such  expected  contracts  were 
either  ever  given  or  promised.  It  does  appear,  however,  that  these 
materials  were  used  in  part  in  the  experimental  work  described  in 
item  3  below.  (Testimony,  p.  10.)  The  claim,  therefore,  for  the  cost 
of  materials,  like  that  for  the  cost  of  the  machinery,  must  rest  on 
the  experimental  work. 

6.  As  to  the  third  item  for  experimental  work, — The  material  facts 
in  regard  to  this  are  embraced  in  the  following  testimony  of  Mr. 
Butler,  Mr.  Burrage,  and  Mr.  Miller. 

Mr.  Butler  testified  (Testimony,  pp.  11-23) : 

"  I  introduced  myself  to  Mr.  Burrage  and  solicited  his  attention 
as  regarded  our  ability  to  make  laminated  panels  especially.  *  *  * 
And  during  our  conversation,  whether  he  approached  this  or  whether 
I  did,  the  idea  of  the  great  waste  of  lumber  being  used  in  the  manu- 
facture of  wing  beams  was  brought  up  and  I  told  him  we  had  made 
some  little  headway  in  experimenting  in  making  laminated  wing 
beams,  *  *  *  and  he  said  that  was  very  interesting,  that  he  felt 
that  was  something  that  was  going  to  be  very  important.  *  *  * 
But  it  was  suggested  to  me  when  I  left, '  I  wish  vou  would  make  other 
specimens  and  send  them  out  to  Madison,  Wis.,  laboratories,  and  have 
tliem  send  me  back  data  of  what  they  think  of  them,  or  what  they  are.' 
The  Madison,  Wis.,  laboratories  were  taken  over  by  the  Government 
and  that  was  their  final  check  up  on  all  of  that  sort  of  business. 
*  *  *  And  at  the  same  time  I  put  myself,  I  guess,  in  a  fair  light 
before  Mr.  Burrage  as  regards  being  able  to  make  laminated  three-ply 
panels,  etc.  Mr.  Burrage  told  me  that  I  would  have  to  be  put  on  the 
preferred  list,  or  something  of  that  sort  in  order  to  be  recommended 
to  the  different  manufacturers  of  airplanes,  as  qualified.  We  had 
to  stand  a  certain  test  to  show  certain  qualifications  for  doing  the 
work  before  the  Government  would  permit  us  to  do  any  work  for 
these  different  manufacturers.  *  *  *  After  Mr.  Burrage  received 
data,  I  suppose,  from  Madison,  we  had  talks  over  the  telephone  in 
regard  to  furthering  the  proposition.    *     *     * 

"  We  designed  a  splice,  *  ♦  ♦  and  I  sent  it  on  to  Mr.  Bur- 
rage, and  over  the  phone  he  said  he  thought  it  was  something  desir- 
able, and  he  desired  me  to  make  up  some  specimens  and  get  at  least 
one  made  up  with  that  joint  and  send  it  out  to  Madison.OglO^    * 
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"And  I  said  that  of  course  the  expense  was  very  doubtful,  and  so 

on,  and  freight  was  awfully  slow;  and  I  suggested,  'Well,  I  can 

go  out  there  with  it  myself  and  bring  it  right  back  and  have  it 

attended  to  right  straight  off.'    And  he  said,  '  I  wish  you  would.' 
*     «     « 

"  No.  We  did  not  order  any  great  amount  of  materials  until  we 
had  got  in  to  it  so  far  that  we  were  encouraged  to  believe  positively 
that  we  were  going:  to  be  wing-beam  manufacturers. 

"  Q.  On  what  did  you  base  that  encouragements— that  positive  en- 
couragement you  speak  of  ? 

"A.  On  what  Mr.  Burrage  had  told  us  in  regard  to  it. 

"Q.  What  you  have  related  already? 

"A.  Talked  of  it,  and  Mr.  Miller,  his  assistant,  visited  us  on  many 
occasions  every  little  while,  and  wing  beams  were  his  main  enthu- 
siasm in  the  conversations  he  had  with  us.  *  *  *  And  he  had 
encouraged  us  to  believe — and  I  thought  he  was  honest  and  thought 
it — I  know  he  was  for  that  matter — that  we  were  particularly  fitted 
for  mAmifacturing  wing  beams,  and  he  wanted  us  or  advised  us  to 
get  in  shape  and  not  to  get  into  the  laminated  panels  any  stronger 
than  we  were ;  that  he  wanted  our  plant  for  wing  beams.     *     *     * 

"  Q.  When  did  you  show  them  you  had  a  satisfactory  panel  ? 

"A.  I  think  the  only  time  we  got  any  proof  of  that  sort  of  thing 
and  probably  had  shown  it,  Mr.  Burrage  ordered  those  six  wing 
beams. 

"Q.  Was  it  a  written  order  f 

"A.  Yes,  sir;  and  he  wanted  them  sent  out  to  Madison,  Wis.,  as 
soon  as  we  possibly  could  get  them  out  there  and  get  data  on  them. 

"  Q.  Were  the  tests  satisfactory^  ? 
"A.  Yes. 

"Q.  Did  they  accept  the  six  wing  beams? 
"A.  Oh,  they  accepted  the  six  wing  beams. 
"Q.  And  the  Government  paid  you  for  them? 
"A.  Yes. 

"Q.  When  did  you  get  the  next  order? 
"A.  The  next  order  I  got  was  for  a  hundred  wing  beams. 
"  Q.  Have  they  been  delivered  ? 
"A.  Yes. 

"Q.  And  paid  for? 
"A.  Yes. 

"  Q.  And  what  other  orders  did  you  get? 
"A.  Those  are  the  only  orders  we  had  on  wins:  beams. 
"Q.  That  is,  106? 
"A.  106. 

"Q.  What  were  you  paid  for  these  wing  beams? 
"A.  To  the  best  of  my  recollection  we  were  paid  about  $1.25  a  foot. 
"  Q.  That  included  labor  and  material  and  everything:  that  entered 
into  it? 
"A.  Yes,  sir. 

"Q.  And  your  profit,  or  whatever  it  was? 
"A.  Yes,  sir.    ♦    ♦    ♦ 
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"  Q.  Mr.  Butler,  all  of  your  experimental  work  that  you  are 
claiming  for  was  done  before  you  received  these  orders  for  the  six 
wing  beams  and  the  100  wing  beams? 

"A.  Yes;  practically  all. 

"  Q.  And  you  figured  at  that  time  that  the  experimental  work  you 
had  gone  to  would  be  amortized  in  future  contracts? 

"A.  Sure,  I  never  thought  of  any  such  thing  as  this.     *     *     * 

"  Q.  And  you  went  ahead  just  as  any  business  man  would  to  per- 
fect your  ideas  in  order  to  put  this  up  to  the  (Tovernment  not  only 
as  a  patriotic  proposition  but  as  a  business  proposition? 

"A.  Certainly. 

"  Q.  You  did  not  expect  all  this  lumber  to  go  into  the  experimental 
work  you  conducted? 

^'A.  Xo. 

"  Q.  But  you  expected  it  to  go  into  future  orders  that  yon  expect 
to  get. 

"A.  Yes,  sir. 

"  Q.  But  j^ou  had  not  received  them  at  that  time? 

"A.  No." 

Mr.  Burrage  testified   (Testimony,  pp.  54-60)   as  follows: 

"  I  told  Mr.  Butler  that  we  were  not  giving  any  orders  directly 
for  plywood,  that  as  far  as  the  wing  beams  were  concerned  we  were 
interested  in  getting  all  possible  information,  and  that  we  had  talked 
to  other  people.  *  *  *  It  w^as  not  for  several  months  after  that 
that  we  issued  the  first  orders  for  these  six  wing  beams.  They  were 
for  experimental  purposes,  ♦  *  ♦  testing  purposes,  at  the' labora- 
tory, to  see  how^  strong  they  w^ere,  and  we  gave  these  orders  to  ten 
or  twelve  companies.  One  of  these  companies  was  Mr.  Butler's  com- 
pany. *  *  *  We  had  a  conference  at  Dayton  and  Mr.  Butler 
and  several  Other  manufacturers  attended. 

"  Q.  Did  you  send  for  Mr.  Butler  to  come  to  Dayton  ? 

"A.  Yes;  I  invited  him  to  come  with  several  others,  and  at  that 
conference  we  told  Mr.  Butler  that  w^e  were  absolutely  certain  that 
these  fabricated  wing  beams  would  be  used,  and  we  told  him  we  be- 
lieved his  factory  was  equipped  to  make  them  and  that  he  would 
be  one  of  the  companies  that  would  receive  orders  for  the  wing 
beams.     *     *     * 

"Q.  Did  you  ever  tell  Mr.  Butler  to  go  ahead  with  the  experi- 
mental w^ork,  wuth  these  w  ing  beams  ? 

"  A.  We  gave  him  these  orders,  which  were  considered  as  experi- 
mental. They  were  all  going  to  be  broken  up.  There  was  not  a 
single  one  that  would  go  into  a  machine.  There  were  about  600 
beams  all  for  testing  purposes  to  see  whether  they  were  satisfactory, 
and  he  knew  it,  and  we  gave  him  a  definite  price  for  those  beams. 
AVe  said  w^e  would  buy  them  at  such  and  such  a  price  *  *  *  and 
it  was  figured  out  they  would  make  a  reasonable  profit  if  they  were 
made  in  large  quantities.  We  all  knew  that  making  a  hundred  wing 
beams  at  that  price  would  not  cover  the  cost,  because  they  were  so 
few  in  number.  If  he  had  gotten  an  order  for  5,000  or  10,000  wing 
beams  at  that  price  he  w^ould  have  made  money  *  ♦  *  but  we 
did  not  w^ant  to  establish  a  high  price,  and  they  all  agreed  they  were 
willing  to  take  the  order  at  that  price.    I  have  no  doubt  that  Mr. 
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Butler  did  the  work  that  he  claims,  that  his  men  spent  the  time  on 
it,  but  it  was  never  authorized  by  us.  The  only  authority  we  gave 
him  was  the  order  for  the  specified  number  of  wing  beams. 

''  Q.  In  other  words,  you  told  him  that  if  he  would  submit  a  sam- 
ple which  was  satisfactory,  you  knew  he  would  get  orders? 

"  A.  We  did  not  know  at  that  time  that  the  wing  beams  would 
absolutely  be  used.  We  simply  felt  that  there  was  a  possibility  at 
that  time  that  they  would  be  used     *     *    .*• 

"Q.  Did  you  know  Mr.  Butler  was  going  ahead  with  experi- 
mental work  before  the  orders  for  the  authorized  experimental 
work  ? 

"  A.  We  knew  he  was  doing  some  work  on  that. 

"  Q.  What  was  your  idea  that  the  w^ork  was  being  done  for  ? 

"  A.  For  his  own  benefit,  to  prepare  rfor  handling  future  orders. 
That  was  the  natural  course  for  a  manufacturer  to  pursue. 

"Q.  Did  you  have  authority  to  authorize  him  to  make  experi- 
mental work  at  the  instance  of  the  Government? 

^'  A.  Not  by  myself ;  no. 

"Q.  Did  you  do  so? 

"A.  I  did  not." 

The  testimony  seems  to  us  sufficient  to  rebut  any  conclusion  to  the 
contrary  that  might  be  drawn  from  the  letters  from  Mr.  Burrage  to 
claimant  in  the  record. 

See  also  letter,  Henry  F.  Miller  (Mr.  Burrage's  assistant)  to  this 
Tioard,  September  18,  1919,  as  follows : 

^'The  Butler  Manufacturing  Company  made  sample  laminated 
wing  l^eams  in  various  ways  for  a  number  of  months  before  the  de- 
partment with  which  I  was  connected  came  in  contact  with  them 
directly.  From  early  in  1918  on,  the  value  of  their  work  was  re  og- 
nized,  and  they  continued  their  experiments  with  suggestions  from 
different  ones  m  the  Government  service.  They  were  finally  given  a 
trial  order  for  six  built-up  wing  beams,  and  at  this  time  naturally 
started  preparations  to  get  on  a  production  basis  if  called  upon  to  do 
so,  which  seemed  quite  likely.  This  lot  of  six  sample  beams  showed 
them  to  be  the  best  prepared,  through  experience  and  equipment,  to 
start  immediately  production  of  laminated  wing  beams  for  the  air- 
plane plants." 

7.  The  evidence  in  this  case  is  not  sufficient  to  support  claimant's 
allegation  of  an  agreement  by  which  it  was  to  keep  up  a  stock  of 
materials  for  plywood  and  prepare  itself  for  quantity  production  of 
wing  beams.  The  evidence  does  not  show  any  such  agreement  or 
that  whatever  claimant  may  have  done  in  this  respect  was  done 
pursuant  to  any  agreement. 

As  to  the  expenditures  and  obligations  incurred  by  complainant 
the  evidence  shows  that  they  were  so  incurred  for  the  purpose  of 
filling  certain  contracts  which  it  already  had  as  a  subcontractor,  and 
also  for  conducting  certain  experimental  work  to  prepare  itself  for 
future  wing  beam  manufacture,  in  the  course  of  which  experimenta- 
tion it  did  receive  two  orders. 
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8.  But  it  is  also  apparent  from  the  evidence  that  it  has  been  paid 
what  was  due  it  on  its  contracts  as  a  subcontractor,  and  that  no 
express  or  implied  agreement  to  reimburse  it  for  its  outlays  for 
machinery  and  materials  used  in  these  contracts  was  ever  made. 
Also  that  no  express  agreement  was  ever  made  to  reimburse  it  for 
outlays  or  expenses  in  connection  with  the  experimental  work.  No 
agreement  can  be  implied  in  the  case  of  the  experimental  work  be- 
cause that  portion  of  this  work  which  resulted  in  actual  orders  was 
paid  for  at  an  agreed  price,  and  the  rest  of  the  experimentation  was 
cimducted  by  claimant  in  the  course  of  business  in  preparation  for 
orders  that  it  anticipated  but  which  had  not  been  promised,  and  as 
to  which  it  must  be  deemecf  to  have  taken  a  business  risk. 

9.  There  is  therefore  no  evidence  of  any  agreement,  express  or 
implied,  within  the  terms  of  the  act  of  March  2, 1919. 

DISPOSITION. 

1.  The  claim  should  be  denied. 

Col.  Delafield,  Lieut.  Col.  McKeeby,  and  Mr.  Hunt  concurring. 
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Case  No.  505. 

Jti  re  CLAIM  OF  BICKETT  MACHINE  &  MANUFACTURnrO  CO. 

JL.  PROPOSAL — ^KEOOTIATIOHS — OBUOATIOHS. — Where  the  claimant  made 
a  proposal  to  sell  to  the  United  States  Government  its  entire  production 
for  the  months  of  November  and  December,  1918,  and  January,  1919, 
consisting:  of  27  planing  machines,  or  9  each  month,  and  where  the  cor- 
respondence between  the  parties  tends  to  show  negotiations  only,  there 
is  no  obligation  under  the  act  of  March  2,  1919,  on  the  part  of  the 
United  States  Oovernment  to  reimburse  claimant  for  losses  sustained  by 
reason  of  the  failure  on  the  part  of  the  Government  to  take  and  pay 
for  the  machines  alleged  to  have  been  sold. 

'2.  CLAIM  AND  DECISIOH.^This  claim  arises  under  the  act  of  March  2,  1919, 
under  an  alleged  agreement  under  which  the  War  Industries  Board  is 
alleged  to  have  agreed  to  take  the  entire  production  of  claimant's 
plant,  consisting  of  27  planers,  during  the  months  of  November  and  De- 
cember, 1918,  and  January,  1919.  Held,  that  the  negotiations  between 
the  parties  did  not  constitute  an  agreement  and  that  claimant  is  not 
entitled  to  the  relief  sought. 

Mn  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  A  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $34,056.10,  by  reason  of 
an  agreement  alleged  to  have  been  made  between  the  claimant  and 
G.  E.  Merry  weather.  Chief  of  the  Machine  Tool  Section  of  the  War 
Industries  Board,  Lieut.  J.  A.  De  Turk  of  the  Plant  Facilities  Sec- 
tion, Production  Division,  Ordnance  Department,  and  E.  L.  Dunn  of 
the  Plant  Facilities  Section,  Production  Division,  Ordnance  Depart- 
ment, in  behalf  of  the  United  States,  on  or  about  October  6, 1918. 

2.  Richard  C.  Swing,  secretary  of  the  claimant,  called  at  the  of- 
fice of  Mr.  G.  E.  Merry  weather  in  Washington  on  or  about  October  6, 
1918,  and  saw  his  assistant,  Mr.  Einig,  who  informed  Mr.  Swing  that 
Mr.  Merryweather  was  absent.  Mr.  Swing  told  Mr.  Einig  that  the 
claimant  wished  to  sell  to  the  Goveniment  its  November,  December, 
and  January  production  of  planers,  which  was  a  total  of  27  planers. 
Mr.  Einig  told  Mr.  Swing  that  he  would  report  his  statement  to 
Mr.  Merryweather  on  his  return. 
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3.  On  October  17,  1918,  Mr.  Merryweather  telegraphed  the  chiim- 
ant  as  follows : 

"  Singer  Manufacturing  Co.  will  place  order  for  seven  planers 
forty-two  inch  by  twelve  foot  bed,  November  delivery.  Hold  these 
machines  for  their  order.'' 

(Signed)     "War  Industries  Board  Machine  Tool  Section, 
"  By  George  E.  Merryweather.' ■ 

Correspondence  follow^ed  between  the  claimant  and  the  Singer 
Manufacturing  Co.  which  resulted  in  a  contract  for  seven  planers, 
which  the  claimant  delivered  to  the  Singer  Manufacturing  Co.  The 
claimant  received  payment  therefor. 

4.  Richard  C.  Swdng  testified  (page  37)  : 

"  We  interpreted  the  telegram  to  mean  acceptance  of  our  propo- 
sition." 

(Page  46:) 

"  We  made  arrangements  to  get  materials  in  to  take  care  of  full 
production — to  get  out  9  planers  each  month." 

The  claimant  now  asks  payment  for  the  cost  of  said  materials  less 
salvage  value,  amounting  to  the  sum  of  $34,056.10. 

5.  On  or  about  November  3,  1918,  Richard  C.  Swing  called  on 
Edward  L.  Dunn  in  Washington  and  was  introduced  by  him  to 
Lieut.  J.  A.  De  Turk,  and  had  some  talk  with  Lieut.  De  Turk  re- 
garding planers  needed  by  the  Osgood  Bradley  Co.    On  November 

3,  1918,  Mr.  Swing  returned  to  Cincinnati,  Ohio,  and  on  November 

4,  1918,  wrote  E.  L.  Dunn  as  follows: 

"  Upon  my  arrival  home  I  took  up  with  Mr.  Bickett  the  question 
of  changing  our  production  so  that  we  could  get  for  Lieut.  De  Turk 
the  planers  he  wants  for  the  Osgood  Bradley  Car.  Co.  at  Worcester^ 
Mass. 

"  We  decided  to  change  our  schedule  so  that  we  can  produce  for 
him  and  deliver  in  December  the  six  48  by  48  inch  ^  by  20  foot 
planers. 

"  I  telegraphed  him  this  morning  to  this  effect  and  am  writing^ 
you  this  information  so  that  you  can  impress  upon  him  if  possible 
the  absolute  necessity  of  quiclc  action  if  he  wants  these  planers  in 
December." 

On  November  26,  1918,  the  claimant  wrote  Lieut.  De  Turk,  as  fol- 
lows : 

"  Am  writing  to  find  out  if  possible  what  has  been  done  with  the 
planers  for  the  Osgood  Bradley  Car  Co.,  Worcester,  Mass.  Can  you 
advise  us  whether  or  not  there  is  a  possibility  of  this  work  being 
carried  throuj^h.  We  would  also  like  to  know  if  there  is  any  possi- 
bility of  quoting  you  on  any  other  planers  you  may  have  in  view." 

Lieut.  J.  A.  De  Turk  testified  (pages  92  and  93)  that  in  October 
and  November,  1918,  he  was  in  the  Plant  Facilities  Section,  Produc- 
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tion  Division  of  the  Ordnance  Department,  that  he  received  quota- 
tions of  prices  of  planers  from  the  Biekett  Machine  Tool  Co.,  which 
it  appeared  might  be  needed  at  some  future  date  by*  the  Osgood 
Bradley  Car  Co.,  but  that  he  made  no  agreement  with  the  claimant, 
and  had  no  authority  to  do  so. 

6.  E.  L.  Dunn,  of  the  Plant  Facilities  Section,  Production  Division 
of  the  Ordnance  Department,  testified  (page  84)  that  it  was  his  duty 
to  handle  inquiries  of  manufacturers  who  wanted  information  con- 
cerning machine  tools;  that  he  had  no  authority  to  make  contracts 
(page  86) ;  that  he  placed  no  orders  with  the  claimant;  and  that  he 
introduced  him  to  Lieut.  De  Turk. 

7.  G.  E.  Merry  weather  testified  (page  66)  that  he  was  Chief  of  the 
Machine  Tool  Section  of  the  War  Industries  Board  during  October 
and  November,  1918;  that  he  had  no  authority  to  make  contracts, 
and  that  he  never  met  Richard  C.  Swing;  and  that  he  never  made 
any  agreement  with  the  claimant  or  gave  it  any  order  except  that 
he  sent  the  claimant  a  telegram  dated  October  17,  1918,  stating  that 
the  Singer  Manufacturing  Co.  would  place  an  order  with  it  for 
seven  planers. 

DECISION. 

1.  We  find  that  the  telegram  from  G.  E.  Merryweather,  Chief  of 
the  Machine  Tool  Section  of  the  War  Industries  Board,  to  the  claim- 
ant, dated  October  17, 1918,  was  not  an  acceptance  of  claimant's  offer 
to  manufacture  27  planers  during  the  months  of  November  and  De- 
cember, 1918,  and  January,  1919.  It  was  nothing  more  than  an  an- 
nouncement to  the  claimant  that  the  Singer  Manufacturing  Co. 
would  place  an  order  with  it  for  seven  planers.  The  said  order  was 
placed  by  the  Singer  Manufacturing  Co,  and  the  claimant  received 
payment  therefor. 

2.  The  letter  from  the  claimant  to  E.  L.  Dunn,  dated  November  4, 
1918,  shows  that  the  claimant,  at  that  time  was  seeking  orders  for 
its  December  delivery  from  sources  other  than  the  War  Industries 
Board.  Although  prices  were  obtained  from  the  claimant,  no  agree- 
ment was  made  with  claimant  by  either  Lieut.  De  Turk  or  E.  L. 
Dunn.    The  correspondence  corroborates  their  testimony. 

3.  We  find  no  agreement  was  made  with  the  claimant  which  obli- 
gates the  Government  to  reimburse  the  claimant  for  expenditures 
made  imder  the  act  of  March  2, 1919. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1585. 

/n  re  CLAIH  OP  ECONOMY  DRAl^INa  TABLE  COMPANY. 

1.  AGENCY. — The  War  Service  Committee  on  Pnrniture  and  Fixtures  and  Al- 

lied Wood  Industries  was  a  voluntary  trade  orgranization  and  not  an. 
agent  of  the  Oovernment. 

2.  ALLOCATION. — Where  the  chairman  of  said  organization  recommended  that 

an  order  for  200,000  pick  mattock  handles  issue  to  claimant,  and  the 
chairman  notified  the  claimant  that  he  has  so  recommended,  and  claim- 
ant incurs  expense  on  the  strength  of  said  notice,  and  the  order  is  never 
issued  by  the  Government,  there  is  no  agreement,  express  or  implied, 
on  the  part  of  the  Government  to  reimburse  claimant  for  expenses  so 
incurred. 

3.  CLAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919, 

for  $2,640  expenses  incurred  in  preparing  to  fulfill  an  order  for 
200,000  pick  mattock  handles  at  $1.20  per  dozen,  which  order  claimant 
expected  to  get,  for  the  reason  that  the  chairman  of  the  War  Service 
Committee  on  Purniture  and  Pixtures  and  Allied  Wood  Industries  had 
recommended  him  to  the  Government  for  said  contract,  but  said  order 
never  was  issued  by  the  Government.  Held,  that  there  is  no  agree- 
ment between  the  claimant  and  the  Government  whereby  claimant, 
will  be  entitled  to  be  reimbursed  for  expenses  incurred. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   or   FACT. 

1.  This  is  a  class  B  claim,  under  the  act  of  March  2,  1919,  for 
$2,640  for  expenditures  incurred  by  the  claimant  in  preparing  to 
furnish  for  the  Government  200,000  pick  mattock  handles  under  an 
alleged  order  said  to  have  been  given  by  Capt.  Charles  B.  Price, 
purchasing  officer,  hardwood  section,  equipment  division,  Ordnance 
Department,  through  P.  B.  Schravesande,  chairman  of  the  "  war- 
service  committee  on  furniture  and  fixtures,  and  allied  wood  in- 
dustries." The  war  service  committee  on  furniture  and  fixtures  and 
allied  wood  industries  was  a  voluntary  trade  organization  with 
offices  at  No.  718  Eleventh  Street,  Washington,  D.  C,  and  was  in  no- 
sense  a  Government  agency.  It  was  made  up  of  representatives  from 
the  various  manufacturers  of  the  wares  referred  to  in  its  name,  and 
its  purpose  seems  mainly  to  have  been  to  obtain  for  those  trades  the 
allocation  of  Government  order. 

2.  On  May  3,  1918,  Mr.  Schravesande  wrote  the  claimant  that  the 
committee  of  which  he  was  chairman  had  recommended  to  Capt. 
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Price  that  an  order  for  200,000  pick  mattock  handles  be  given  claim- 
ant at  $1.20  per  dozen,  and  wired  claimant  on  the  following  day  that 
an  order  to  this  effect  would  issue  in  regular  course.  The  same  com- 
mittee, on  August  25, 1918,  wrote  the  claimant  advising  him  that  this 
order  would  be  forwarded  in  due  time  and  adding  "  it  takes  all  of 
one  month  to  45  days  to  issue  these  formal  contracts.  However,  do 
not  lose  any  time.  Go  ahead  with  your  order  and  when  ready  to 
make  shipment  asked  for  crating  instructions." 

3.  Claimant,  not  having  received  any  but  the  foregoing  order, 
wrote  the  said  committee  as  follows: 

"  We  have  not  yet  received  this  order.  Neither  have  we  had  ap- 
proval of  sample.  On  ilay  4  you  wired  that  orders  for  approxi- 
mately 200,000  pick  mattock  handles,  17  inches  long,  would  be  issued 
to  us  in  the  regular  course  and  delivery  must  be  made  by  September  ' 
1.  We  accordingly  made  preparations  and  set  up  machinery  to 
turn  these  handles  and  have  also  accumulated  and  made  a  lot  of 
blanks  to  be  prepared  to  turn  those  handles  in  short  order.  *  *  ♦ 
Kindly  look  into  this  matter  at  once  and  let  us  know  by  wire,  *  *  ♦ 
when  we  will  get  instructions  to  proceed  with  the  order  so  as  to  make 
delivery." 

4.  On  August  21,  1918,  the  war  service  committee  wrote  the  claim- 
ant: 

"Referring  to  your  letter  regarding  the  17-inch  pick  mattock 
handles,  contract  for  which  was  to  be  awarded  you,  wish  to  state 
that  we  have  spent  considerable  time  chasing  this  order  through  the 
various  departments  with  the  unpleasant  result  of  the  notification 
that  all  requirements  for  handles  had  been  placed." 

5.  The  claimant  alleges  that  on  the  strength  of  the  instructions 
contained  in  the  foregoing  letter  of  the  war  service  committee  of 
June  25,  1918,  directing  it  to  go  ahead  with  this  order,  it  sawed 
and  had  on  hand  for  the  manufacture  of  pick  handles  about  66,000 
blanks  for  which  it  now  is  seeking  reimbursement  from  the  Govern- 
ment at  4  cents  each. 

6.  Mr.  Schravesande,  in  an  affidavit  of  November  17,  1919,  filed 
with  this  Board  by  the  claimant,  states  that  "  in  the  month  of  May, 
1918,  deponent  was  instructed  by  Capt.  Price  to  order  200,000  trench 
pick  mattock  handles  from  the  Economy  Drawing  Table  Co.,  of 
Adrian,  Mich.,  and  was  informed  by  Capt.  Price  that  a  formal  order 
would  issue  in  due  course."  Capt.  Price,  both  in  his  testimony  at 
the  hearing  before  this  Board  on  December  20,  1919,  and  in  a  letter 
to  this  Board  of  November  20,  1919,  and  in  an  affidavit  of  December 
4, 1919,  makes  it  evident  that  whatever  may  have  been  Mr.  Schrave- 
sande's  understanding,  no  such  instructions  were  given  by  him  to 
Mr.  Schravesande  and  that  no  such  order  was  recommended-  or  au- 
thorized by  him. 
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DECISION. 

In  view  of  all  the  evidence  this  Board  is  of  the  opinion  that  no 
agreement  exists  between  the  claimant  and  the  X'^nited  States  within 
the  purview  of  the  act  of  March  2,  1919,  commonly  called  the  Dent 
Act,  and  the  relief  prayed  for  is  therefore  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 

Col.  Delafield  and  Mr.  Eaton  concurring. 
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Ca&o  No.  2279. 

In  re  CLAIM  OV  YORK  MAHtrPACTTmiKG  CO. 

1.  aVAHTlW  XEBUIT— ADJXrSTlCENT— OEBTIPICATE  OP  FAIB  VALTJE.— 
Where  olaimant  rendered  services  and  furnished  material  in  receiving, 
storing,  and  packing  for  shipment  certain  supplies  for  the  overseas 
Army,  the  TTnited  States  Government,  having  received  the  benefit  of 
such  services  and  material,  is  obligated  to  compensate  the  claimant  for 
the  reasonable  value  thereof,  and  where  claim  was  filed  too  late  for 
adjustment  under  the  act  of  March  2,  1919,  adjustment  must  be  made 
under  section  368,  Compiled  Statutes,  in  the  Treasury  Department,  by 
the  use  of  the  certificate  of  fair  value,  under  Savage  Arms  Co.  oase, 
25  Comp.  Dec.  589. 

8.  CLAUC  AND  BECISIOK. — Claim  for  the  reasonable  value  of  its  services  and 
material  furnished  in  doing  certain  storing,  packing,  and  shipping  of 
supplies.  Held,  claimant  is  entitled  to  an  adjustment  upon  a  quan- 
tum meruit  basis,  and  that  the  claim  should  be  transmitted  to  the  proper 
authorities  for  such  purpose. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

.      FINDING8  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  has  been  transmitted  to  this  Board  by  the  Board  of 
Contract  Review  and  Claims  Board,  Construction  Division  of  the 
Army,  as  a  class  B  claim  for  $408.40  under  an  informal  contract,  be- 
tween the  Government  and  the  claimant,  alleged  to  have  been  dated 
February  21,  1918. 

2.  It  appears  that  claim  in  the  form  of  an  invoice  was  presented 
to  the  Construction  Division  on  November  5,  1919,  and  that  it  was 
afterwards  filed  on  Form  B.  There  has  been  no  hearing  before  this 
Board. 

3.  The  claimant  appears  to  have  rendered  services  and  to  have  fur- 
nished material  in  receiving,  storing,  and  packing  for  shipment  cer- 
tain small  lots  of  supplies,  destined  to  the  overseas  Army.  Appar- 
ently no  price  was  agi'eed  upon  and  there  is  no  showing  as  to  the 
reasonableness  of  the  invoice  price. 

4.  In  the  statement  of  claim  there  is  a  reference  to  a  written  re- 
quest dated  February  21,  1918,  ordering  the  work  done.  It  is  stated 
in  the  affidavit  of  Capt.  Donald  Cole,  Q.  M.  C,  that  it  is  his  recol- 
lection the  work  was  authorized  by  telephone  with  the  understanding 
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that  it  was  to  be  confirmed  in  writing,  but  that  a  diligent  search  of 
the  files  of  the  Construction  Division  fails  to  disclose  a  copy  of  any 
written  authorization. 

DECISION. 

1.  In  the  absence  of  evidence  concerning  the  exact  nature,  terms 
and  conditions  of  the  contract  it  can  not  be  known  whether  it  was 
executed  according  to  law,  as  it  may  have  been  under  section  6863-b 
or  under  section  6853  of  the  Compiled  Statutes. 

2.  If  the  contract  was  not  executed  according  to  law,  there  would 
have  been  a  right  to  relief  under  the  act  of  March  2,  1919,  had  the 
claim  been  filed  in  time;  but  the  claim  was  filed  too  late  for  ad- 
justment under  that  act. 

3.  Inasmuch  bcs  performance  has  been  made  and  the  Government 
has  had  the  benefit  thereof,  the  claimant  is  entitled  to  adjustment 
upon  a  quantum  meruit  basis.  It  matters  not,  therefore,  whether  the 
contract  was  or  was  not  executed  according  to  law. 

4.  The  contract  having  been  fully  performed,  the  claim  for  com- 
pensation is  not  one  which  can  be  adjusted  by  the  Secretary  of  War. 
It  must  be  adjusted  in  the  Department  of  the  Treasury.  (Compiled 
Stats.,  sec.  368.) 

5.  The  claim  should  be  investigated,  however,  by  the  proper 
claims  board,  the  recommendation  of  which  as  to  amount,  with  a 
certificate  of  fair  value,  should  be  transmitted  to  the  Auditor  for  the 
War  Department  for  approval  and  payment. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Board  of  Contract  Review  and  Claims  Board,  Construction 
Division  of  the  Army,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Huidekoper  concurring. 
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Case  No.  489. 

In  re  CLAIM  Of  WESTERN  ELECTRIC  CO. 

1.  COSTS  OF   EXPERnCENTATIOH—TECHNICAL  INFORMATIOK.— Where  it 

is  shown  that  it  was  the  intention  of  those  representing  the  Govern- 
ment during  the  negotiations  to  reimburse  claimant  for  costs  of  experi- 
mentation and  to  pay  for  technical  information,  at  the  time  of  the  de- 
livery to  the  Oovernment  of  the  first  substantial  order,  in  connection 
with  the  development  of  an  instrument  known  as  a  microphone,  to  be 
used  in  trench  warfare,  and  such  substantial  order  was  never  given, 
an  obligation  is  entailed  on  the  part  of  the  Oovernment  to  reimburse 
claimant  such  costs  of  experimentation  and  the  value  of  such  techni- 
cal Information  under  the  act  of  March  2,  1919. 

2.  CLAIM  AND   DECISION. — This  claim  arises  under  an  oral  agreement  to 

reimburse  claimant  for  experimental  costs  and  compensation  for  tech- 
nical information  furnished,  in  connection  with  the  development  of  a 
microphone,  for  trench  warfare  use,  under  the  act  of  March  2,  1919. 
Held,  that  the  conversations  and  negotiations  between  the  claimant 
and  the  Government  amount  to  an  agreement,  and  that  claimant  is  en- 
titled to  the  relief  sought. 

Mr.  Wise  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $17,005.05,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.    A  hearing  was  had  October  28,  1919. 

2.  During  the  month  of  January,  1918,  Capt.  E.  B.  Stephenson, 
Engineer  Reserve  Corps,  representing  the  Sound  Ranging  Personnel, 
Bureau  of  Standards,  Washington,  D.  C,  visited  the  laboratories  of 
the  claimant  and  presented  to  claimant's  representatives  the  problem 
of  developing  the  microphone  so  as  to  make  of  it  an  instrument  suit- 
able for  sound  ranging  under  field  conditions  in  trench  warfare. 
Claimant  voluntarily  entered  into  cooperation  with  the  Bureau  of 
Standards  for  the  accomplishment  of  the  object  in  view. 

In  April  following  Mr.  Halsey  A.  Fredericks,  representing  claim* 
ant,  called  on  Maj.  W.  D.  Young,  Corps  of  Engineers,  representing 
the  Antiaircraft  Development  Section.     Among  other  matters  the 
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question  of  development  expenses  in  connection  with  future  experi- 
mental work  was  brought  up.  Maj.  Young  testified  (see  p.  10,  et  seq.) 
as  follows : 

"  In  my  conversation  with  Mr.  Fredericks  I  stated  to  him  that  we 
would  certainly  issue  from  the  office  of  the  Chief  of  Engineers  a 
requisition  covering  a  certain  number  of  these  light  microphones  and 
stated,  in  order  that  the  tub  might  stand  on  its  own  bottom,  that  it 
was  my  desire  that  the  development  expenses,  notwithstanding  the 
facts  that  they  might  seem  abnormal,  were  to  be  put  on  the  first  lot. 
We  had  in  mmd  the  manufacturing  of  an  initial  order  and  desired 
that  the  development  expenses  incident  thereto  should  be  included  on 
the  first  lot. 

"Mr.  QuiOLEY.  Was  an  order  issued  thereafter,  Major? 

"A.  There  was. 

"Mr  QuiGLEY.  Do  you  know  whether  the  development  expense 
was  charged  against  that  order? 

"A.  It  was  not. 

"  Mr.  QuiGLEY.  Did  you  have  the  conversation  you  speak  of  with 
Mr.  Fredericks  after  a  talk  with  Maj.  Hodges,  of  the  Engineering 
Corps,  in  connection  with  this  work  ? 

"A.  At  the  time  of  the  issuing  of  this  formal  requisition  from  the 
office  of  the  Chief  of  Engineers,  we  had  a  large  number  of  conversa- 
tions with  the  General  Engineers  Depot,  whose  office  it  was  to  place 
these  orders,  after  having  a  conference  with  us  and  accepting  our 
plans  and  specifications. 

"Mr.  QuiGLEY.  Was  there  any  objection  to  any  of  these  plans? 

"A.  There  was  not. 

"  Mr.  QuiGLEY.  At  the  time  you  speak  of,  from  January  to  April, 
1918,  were  you  authorized  to  obligate  the  Government  to  pay  the  ex- 
pense for  the  development  of  this  apparatus  ? 

"A.  I  was  not  restricted.  These  problems  were  generally  outlined. 
I  was  reporting  at  that  time  to  Gen.  Winslow.  I  reported  to  several 
officers  during  my  time  in  office.  These  jrroblems  were  formally  pre- 
senfed  to  my  superior  officers^  who,  I  think,  at  that  time  was  Gen. 
Winslow,  a7id  I  was  given  instructions  to  proceed  as  I  saw  fit. 

"Mr.  QuiGLEY.  Were  such  instructions  given  you  in  connection 
with  this  work? 

"  A.  They  were. 

"  Mr.  QuiGLEY.  By  your  superior  officer^  v^ho  you  think  woa 
Oen.  Winslow? 

"A.  /  think  so. 

"  Mr.  QuiGLEY.  Capt.  Stephenson  was  sent  to  New  York  for  the 
purpose  of  furthering  this  development  work,  was  he  not? 

"A.  He  spent  some  time  there. 

"  Mr.  QuiGLKY.  Did  you  authorize  him  to  have  the  work  commence 
and  proceed? 

"A.  It  is  a  little  difficult  to  state  definitely  on  that  point  because 
there  was  more  or  less  of  an  understanding;  in  other  words,  we  were 
endeavoring  to  buy  something  we  did  not  know  existed.  Normally, 
if  you  want  to  purchase*  a  piece  of  apparatus  that  has  been  developed, 
you  have  a  con^Mvto  proposition.  Here  it  was  necessary  to  find  out 
wliat  could  be  done.    We  determined,  after  several  conferences  back 
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and  forth  with  the  Western  Electric  Co.  people,  that  they  could 
build  what  we  wanted. 

•^Mr.  QuiGLKY.  Was  it  understood  between  the  parties  that  there 
wsis  to  be  development  work  in  connection  with  this  apparatus^ 

''A.  That  was  understood. 

•'  Mr.  QuKJLEY.  They  had  also  an  understanding  that  that  develop- 
ment work  was  to  be  charged  for  and  paid  for  by  the  Government, 
hud  they  not  ? 

"A.  Well,  manifestly  it  had  to  he  paid  for  and  I  had  outlined  how 
th/'se  development  charges  n^eve  to  he  taken  care  of.  I  had  stated 
to  Mr.  Fredericks  and  Maj.  Hodges,  and  later  to  Capt.  Stephenson, 
wlio  raised  the  point  with  me.  I  do  not  recall  how  he  happened  to 
ask  me  about  it,  whether  the  point  was  raised  by  the  Western  P21ec- 
tric  Co.  or  whether  it  came  up  in  the  course  of  conversation,  but  1 
had  stated  to  Capt.  Stephenson,  calling  his  attention  to  the  fact,  that 
we  had  already  stated  to  the  Western  Electric  Co.  that  these  develo'p- 
mrnt  charges  were  to  be  included  in  the  fii'st  order  and  the  7n4ftter 
hadheen  called  to  thx'  attention  of  the  Chief  Engineers  Depot  and  he 
tnfs  actjUdinted  with  how  these  charges  were  to  he  takeii  care  of.  In 
all  probability  the  question  had  been  raised  by  Capt,  Stephenson, 
flue  to  the  fact  that  the  AVestern  Electric  Co.  had  raised  some  point 
in  that  connection. 

""  Mr.  QuiGLEY.  Would  you  say.  Major,  that  it  was  a  mistake  on  the 
part  of  the  Western  Electric  Co.  not  to  have  billed  the  development 
expenses  in  connection  with  the  initial  order? 

"A.  That  is  a  matter  over  which  I  had  no  jurisdiction.  It  was  a 
matter  of  bookkeeping. 

*'Mr.  QuiGLEY.  Bit  the  arrangement  was  to  so  bill  it? 

''A.  That  was  thrown  out  as  a  suggestion  by  the  General  Engineers 
Depot,  that  the  cost  of  this  initial  lot,  although  abnormal,  should  be 
included  with  the  first  order."     {T.  S.  pp,  10. 11,  12, 13, 11) 

3.  Claimant  manufactured  10  of  the  devices  w^hich  were  delivered 
to  the  Government  for  test  and  approval.  These  were  accepted  and 
paid  for  by  the  Government  and  were  satisfactory.  Orders  for  addi- 
tional instruments  were  not  placed,  however,  for  the  reason  that  a 
change  in  the  sound-ranging  system  was  made.  Qaimant,  not  re- 
garding the  experimental  work  as  complete  until  the  instrument  de-  * 
veloped  by  it  had  been  finally  tested  and  approved,  did  not  include 
the  cost  of  the  experimental  work  to  date  in  the  invoice  for  the  10 
instruments  it  delivered  to  the  Government  for  test  and  approval. 

4.  This  statement  of  Maj.  Young  that  he  had  authority  to  obligate 
the  Government  to  pay  the  cost  of  the  experimental  w^ork  is  corrob- 
orated by  a  memorandum  of  December  3,  1919,  which  is  as  follows  : 

"  Memorandum  for  the  Board  of  Contract  Adjustment. 

"  Major  W.  D.  Young,  Engineers,  w^as  on  duty  in  this  office  during 
the  period  from  October  30, 1917,  to  July  22, 1918,  in  connection  with 
the  development  of  sound  and  flash  ranging  equipment,  and  had  the 
authority  of  the  Chief  of  Engineers  to  make  such  purchases  as  were 
necessary  in  connection  with  this  work. 

(Signed)  "Fredertc  V.  Abbot,  ^  t 

"  Colonel,  Corps  of  Engineers,  Acting  Chi^f  of  Engineev^f^^^^^ 
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CONCLUSIONS. 

That  in  or  about  the  month  of  April,  Maj.  W.  D.  Young,  Corps 
of  Engineers,  representing  the  antiaircraft  development  section, 
possessed  authority  to  obligate  the  Government  to  reimburse  claim- 
ant for  the  expenses  it  incurred  in  connection  with  the  development 
of  a  microphone  instrument  adapted  to  use  for  sound  ranging,  and 
did  so  obligate  the  Government,  and  that  the  manner  of  billing  the 
cost  of  the  said  development  or  experimental  work  was  not  of  the 
essence  of  the  agreement  into  which  he  entered  with  claimant  who  is 
entitled  to  be  reimbursed  for  its  authorized  expenditures  without 
regard  to  the  manner  in  which  it  submitted  its  account. 

RECOMMENDATIONS. 

That  the  claim  be  allowed. 

DISPOSITION. 

In  this  case  Form  C  should  be  issued,  together  with  the  accom- 
panying documents  setting  forth  the  nature,  terms,  and  conditions 
of  the  agreement  as  herein  found  to  exist,  and  these  papers  should 
be  forwarded  to  the  Claims  Board,  Office  of  Engineers,  for  recom- 
mendation to  the  Secretary  of  War,  of  a  fair  and  equitable  basis 
upon  which  the  agreement  should  be  adjusted,  paid,  or  discharged, 
and  for  further  procedure  in  the  manner  provided  in  subsection  C, 
section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division,  General  Staff,  revised  March  26, 1919. 

Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  Shirk  concurring. 
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Case  No.  280. 

In  re  CLAIX  OF  NATIONAL  CAN  CO. 

1.  CLAIIC  AND  DECISION. — Claim  is  filed  under  the  act  of  Xarch  2,  1919, 
for  $12,499.50,  expenses  incurred  preparing  to  make  hard-bread  cans  at 
the  special  request  of  an  authorized  agent  of  the  Government.  Held, 
claimant  is  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflBc 
Division  Supply  Circular  No.  17,  1919,  for  $12,499.50,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Early  in  1918  the  Government  was  in  great  need  of  cans  for 
the  packing  of  hard  bread  for  overseas  shipment.  On  March  31 
the  claimant  herein  received  from  the  Subsistence  Division,  Quarter- 
master  Department,  the  following  telegram: 

"  If  you  are  equipped  to  turn  out  in  large  quantities  can  to  con- 
tain one-half  pound  of  hard  bread  pressed  in  cracker  form  similar 
to  Saltine  cracker  this  can  after  being  packed  to  be  sealed  by  hand 
at  bakery.  Kindly  send  representative  at  earliest  convenience.  Re- 
quest your  cooperation  in  this  matter.    Wire  answer." 

On  the  5th  of  April,  1918,  claimant  replied  by  wire  as  follows : 

"Can  furnish  ten  thousand  half  pound  compressed-bread  cans 
daily  beginning  sixty  days  from  acceptance  at  forty -seven  dollars 
per  thousand  crated  Detroit.    Confirming." 

3.  Thereafter,  on  April  7,  the  Quartermaster  General  wrote  the 
claimant  as  follows: 

"  1.  Referring  to  your  telegram  of  April  5th  reading  as  follows : 
'  Can  furnish  ten  thousand  half  pound  compressed-bread  cans  daily 
beginning  sixty  days  from  acceptance  at  forty-seven  dollars  per 
thousand  crated  Detroit  confirming.' 

"  2.  WiU  you  kindly  have  your  refresentative  call  to  see  Cept,  Day 
of  the  Subsistence  Branchy  at  your  earliest  convenience? 

"  3.  It  is  requested  that  your  rej>resentative  bring  with  him  sample 
of  can  which  you  propose,  or  specifications  covering  same." 

In  accordance  with  the  request  contained  in  the  foregoing  tele- 
gram, Mr.  Neil  McMillan,  secretary  of  the  claimant  company,  called 

Digitized  by  V^ed^OglC 


66  DECISIONS  BOAKD  OF  CONTRACT  ADJTJSTUffBNT. 

at  the  office  of  the  Quartermaster  General  in  the  city  of  Washington, 
and  there  had  a  conversation  with  Maj.  Mcintosh,  Capt.  Swift,  and 
Lieut.  D.  E.  Graham  regarding  the  subject  of  the  rapid  production 
of  hard-bread  cans.  During  that  conversation  claimant  company 
was  impressed  with  the  necessity  of  immediately  equipping  its  fac- 
tory with  automatic  machinery  for  the  production  of  large  quan- 
tities of  cans  for  the  packing  of  hard  bread,  and  in  that  connec- 
tion Mr.  McMillan  testified  (Tr.  Dec.  15,  1919,  pp.  5  and  6)  as 
follows : 

"  Q.  Now,  will  you  just  confine  yourself  to  what  instructions,  if 
any,  were  given  you  by  any  officers  of  the  Government  to  purchase 
that  equipment? 

"  Mr.  McMillan.  Well,  we  had  talked  with  Capt.  Swift  and  Maj. 
Mcintosh  and  Lieut.  Graham,  and  what  was  impressed  on  us  was  the 
necessity  of  getting  equipped  to  make  those  things  in  large  quan- 
tities. 

"  Q.  Did  they  at  any  time  give  you  positive  instructions  to  get 
this  automatic  equipment? 

"  Mr.  McMillan.  Well,  just  as  positive  as  any  order  could  be 
given  without  a  written  order. 

"  Q.  What  was  the  language  they  told  you  ? 

"  Mr.  McMillan.  Well,  I  asked  Lieut.  Graham  about  the  number 
of  lines  we  ought  to  get  and  he  thought  it  perfectly  safe  to  get  two, 
but  one  would  be  all  necessary,  and  we  ordered  one." 

4.  This  conversation  was  confirmed  by  letter  from  the  Acting 
Quartermaster- General,  signed  by  Lieut.  Col.  J.  W.  Mcintosh,  of  the 
subsistence  division,  on  May  15,  as  follows : 

"2.  Mr.  McMillan,  of  your  concern,  called  at  this  office  to-day, 
at  which  time  the  above  subject  was  thoroughly  discussed,  with  the 
understanding  that  Mr.  McMillan  is  to  submit  sample  of  a  can 
which,  when  packed,  will  be  air-tight  and  waterproof,  as  well  as 
providing  for  being  opened  easily. 

"  3.  The  need  for  cans  -^or  hard  bread  is  very  urgent  and  it  is 
earnestly  requested  that  you  expedite  experinlents  and  report  re- 
sults to  this  office,  together  with  price  per  thousand  on  cans  f.  o.  b. 
Detroit." 

5.  Acting  upon  the  instructions  of  Lieut.  Col.  Mcintosh  and  Lieut. 
D.  E.  Graham,  claimant  immediately  took  up  the  matter  of  automatic 
machinery  with  the  Bliss  Co.,  and  on  May  27, 1918,  wrote  the  Quarter- 
master General,  attention  of  D.  E.  Graham,  as  follows : 

"  We  had  a  letter  from  the  Bliss  Company  on  an  automatic  line  for 
making  ^  lb.  biscuit  tin,  but  they  want  from  four  to  five  months  to 
make  delivery.  Do  you  think  you  could  secure  an  equipment 
sooner?" 

6.  On  June  14  Lieut.  Graham,  in  response  to  the  question  con- 
tained in  the  letter  of  May  27, 1918,  wired  claimant  as  follows: 

"  Eetel  thirteenth  instant  hard  bread  tins  extremely  urgent.  Will 
secure  priority  on  equipment  and  material." 


DECISIONS  BOAKD  OF   CONTRACT  ADJUSTMENT.  67 

7.  In  this  connection,  and  in  explanation,  Mr.  McMillan  testified 
(Tr.  Dec.  15, 1919,  p.  7)  as  follows: 

"Mr.  McMillan.  Bliss  and  Co.  were  making  machinery  and  we 
pretty  nearly  got  m  on  the  first  orders — they  furnished  them  to  the 
American  Can  Co.,  and  we  got  in  at  the  same  time,  or  very  shortly 
afterwards,  but  the  delivery  was  not  made  until  quite  a  considerable 
time  afterwards. 

"Q.  What  particular  officer  authorized  you  to  get  these  things? 

"Mr.  McMillan.  Lieut.  Graham  was  the  one  I  had  most  of  the 
talk  with. 

"  Q.  And  it  was  on  his  advice  that  you  ordered  this  additional 
equipment  ? 

"Mr.  McMillan.  Yes." 

8.  Lieut.  Graham,  in  his  testimony  in  regard  to  the  ordering  of 
the  machinery,  testified  (Tr.  Dec.  16,  1919,  p.  56)  as  follows: 

"Q.  Was  anything  said  about  installing  new  machinery  at  this 
conference  ? 

"Mr.  Graham.  Oh,  yes;  that  was  understood,  that  the  machine 
equipment  had  to  be  installed — special  equipment. 

"Q.  Were  you  instructed  to  have  this  machinery  installed? 

**Mr.  Graham.  Yes. 

"Q.  By  whom? 

"  Mr.  Graham.  Col.  Mcintosh. 

"  Q.  Do  you  remember  just  what  he  said  when  he  instructed  you — 
that  is,  in  a  general  way? 

"  Mr.  Graham.  In  a  general  way  at  the  conference  I  had  in  mind 
particularly,  I  was  told  to  see  that  this  production  was  increased  as 
rapidly  as  possible — see  that  the  manufacturers  of  hard  bread  put  in 
the  necessary  equipment;  that  the  tin  manufacturers  put  in  the 
necessary  equipment  immediately." 

9.  Immediately  after  the  conversation  with  Lieut.  Graham  and 
the  other  officers  and  the  foregoing  letters  and  telegrams,  claimant 
company,  on  July  12, 1918,  ordered  from  the  Bliss  Co.  one  Bliss  body 
maker  fitted  complete  for  making  Government  hard  bread  cans. 

10.  On  September  20,  1918,  it  became  necessary,  to  fully  equip 
itself,  for  claimant  to  order  one  Adriance  machine  fitted  for  doubling 
seams  on  Government  hard  bread  cans. 

11.  Thereafter  the  General  Can  Co.  of  Chicago,  111.,  invented  and 
manufactured  for  the  soldering  of  Government  hard  bread  cans  a 
soldering  machine;  and  on  October  2,  in  order  to  comply  with  the 
urgent  demand  of  the  Government,  claimant  ordered  from  the  Gen- 
eral Can  Co.  one  general  can  soldering  machine  fitted  for  soldering 
Government  hard  bread  cans. 

12.  On  October  14, 1918,  the  claimant,  complying  with  the  instruc- 
tions theretofore  given  by  officers  of  the  Government,  ordered  from 
the  Sundstrom  Manufacturing  Co.  one  bottom  die  and  one  cover 
tapping  die,  and  during  the  same  period  the  National  Can  Co.  itself 
nianufactured  certain  other  necessary  tools  and  dies  to  complete  ^t^le 
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equipment  for  the  manufacturing  of  Government  hard  bread  cans 
by  automatic  machinery. 

13.  Early  in  the  negotiations  claimant  submitted  bids  for  the 
manufacture  of  Government  hard  bread  cans  by  hand,  and  these 
bids  were  accepted  and  several  contracts  were  issued.  These  con- 
tracts were  completed  and  terminated. 

14.  Acting  upon  the  assurances  of  Lieut.  D.  E.  Graham  and  other 
officers  of  the  Government  that  large  quantities  of  hard-bread  cans 
were  urgently  needed,  and  that  claimant  would  be  given  large  con- 
tracts for  the  manufacture  of  these  cans  both  by  hand  and  after- 
wards by  automatic  machinery  as  soon  as  the  latter  was  installed, 
claimant  ordered,  on  June  24,  1918,  103  packages  of  tin  plate  20 
by  28,  and  on  September  30,  1918,  35  packages  of  tin  plate  23  by  23, 
which  material  was  necessary  in  carrying  out  the  contracts  then  on 
hand  and  the  contracts  which  had  been  promised  by  the  officers  of 
the  Government  for  manufacture  in  the  future. 

DECISION. 

1.  This  case  is  almost  identical  with  the  case  of  New  Orleans  Can 
Co.,  decided  by  this  Board  and  reported  in  Volume  1,  Part  II,  page 
163,  Decisions  of  the  War  Department  Board  of  Contract  Adjust- 
ment. The  claimant  herein,  National  Can  Co.,  acting  upon  the 
authorization,  and  urged  thereto  by  the  duly  authorized  agent  of  the 
Secretary  of  War,  Lieut.  D.  E.  Graham,  together  with  his  superior 
officers,  Lieut.  Col.  Mcintosh  and  Capt.  Swift,  equipped  its  factory 
with  a  full  line  of  automatic  machinery  and  laid  in  the  necessary 
stock  preparatory  to  making  hard-bread  cans  for  the  Government. 

2.  It  is  therefore  the  opinion  of  this  Board  that  the  expense  in- 
curred by  the  claimant  company  herein  was  incurred  at  the  request 
and  by  the  authority  of  an  agent  of  the  Secretary  of  War,  and  that 
the  facts  herein  stated  constitute  an  agreement  which  is  within  the 
purview  of  the  act  of  March  2,  1919. 

3.  The  claimant  herein  is  entitled  to  recover  for  the  necessary 
automatic  equipment  procured  by  it,  and  also  for  the  material 
purchased  for  the  performance  of  the  contracts  which  had  been 
promised  it,  less  the  salvage  value  thereof. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  document  setting  forth 
the  nature,  terms,  and  conditions  of  the  agreement,  and  certificate 
Form  C,  to  the  Claims  Board,  Director  of  Purchase,  for  action  in 
the  manner  provided  in  subdivision  (c),  section  5,  Supply  Circular 
No.  17,  Purchase,  Storage  and  Traffic  Division. 

Col.  Delafield,  Lieut.  Col.  Junlrin,  and  Mr.  Eaton  coiicurrin^^. 


Case  No.  1203. 

In  te  CLAIM  OF  PABKEB  BUST-PBOOF  GOXPANY. 

1.  IXPLIED  AGBEEMEHT. — Where  claimant  wrote  the  War  Department  that 

it  would  gn^ant  the  War  Department  the  unlimited  use  of  its  patented 
Parker  process  for  the  prevention  of  rust,  without  fees,  provided  the 
War  Department  wonld  purchase  supplies,  etc.,  at  current  prices,  which 
letter  the  War  Department  did  net  answer,  and  the  War  Department 
did  order  some  of  claimant's  products,  and  claimant,  anticipating  large 
orders,  made  large  commitments  on  which  they  lost  by  reason  of  not 
getting  the  large  orders,  there  is  no  agreement,  express  or  implied, 
whereby  the  Government  should  reimburse  claimant  for  the  loss. 

2.  CLATIC  AHD  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

for  $7,000,  loss  sustained  by  reason  of  large  commitments  anticipating 
large  orders  from  the  Government  which  were  never  received.-  Held, 
there  is  no  agreement  whereby  the  Government  should  reimburse 
claimant. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  'Supply  Circular  No.  17,  1919,  for  $7,000,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  Secretary  of  War,  on  or  about  the  30th  day  of  March, 
1917. 

2.  On  March  30,  1917,  H.  P.  Van  Keuren,  representative  of  the 
claimant,  wrote  the  Secretary  of  War,  stating : 

The  Parker  Rust  Proof  Co.  will  agree  to  grant  the  War  Depart- 
ment the  unlimited  use  of  the  patented  Parker  Process  for  the  pre- 
vention of  rust  upon  iron  and  steel,  *  *  *  and  will  agree  to 
permanently  waive  all  license  fees  or  royalties  in  connection  there- 
with *  *  *  it  is  expected  that  the  War  Department  would  agree 
as  follows : 

"To  purchase  all  equipment,  supplies,  chemicals,  acids,  etc.,  used 
in  and  pertaining  to  the  Parker  Process  at  current  prices,  which  are 
uniform  to  all  licensees." 

The  Secretary  of  War  did  not  reply  to  said  letter   (testimony, 

p.  12). 

3.  The  claimant  then  from  time  to  time  wrol;}  letters  to  different 
officers  of  the  War  and  Navy  Departments,  offering  the  Parker  Rust- 
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Proofing  Preparations  free  of  royalties.    Many  orders  were  placed 
with  the  claimant. 

4.  The  claimant  alleges  it  purchased  large  quantities  of  steel,  acids, 
chemicals,  oil,  maganese,  and  other  materials,  in  order  to  be  pre- 
pared to  fill  Government  orders  when  received.  On  June  21,  1918. 
it  placed  an  order  for  200  tons  of  manganese  dioxide  at  $123  per  ton. 
On  October  4,  1918,  it  placed  an  order  for  300  tons  of  manganese 
dioxide  at  $120  per  ton.  It  canceled  the  last-named  order  at  a  loss 
of  $2,000  and  its  loss  on  100  tons  remaining  on  hand  of  the  first  order 
was  $50  a  ton,  or  $5,000,  making  a  total  loss  of  $7,000  on  materials 
remaining  on  hand  after  the  armistice. 

5.  The  claimant  does  not  demand  reimbursement  under  any  spec^ific 
contract  or  order,  but  claims  that  as  it  offered  its  product  to  the  Gov- 
ernment free  of  royalties,  and  as  the  Government  placed  orders  with 
it  from  time  to  time,  and  as  it  provided  itself  with  raw  materials 
necessary  to  make  its  product,  and  was  thus  able  to  fill  the  Govern- 
ment orders,  the  Government  is  obligated  to  reimburse  it  for  its  loss 
on  said  materials  which  it  had  on  hand  after  the  armistice  (pages 
10, 13,  and  20).. 

DECISION. 

No  agreement  was  made  between  the  claimant  and  a  representative 
of  the  United  States  in  relation  to  the  purchase  of  raw  materials  for 
its  product,  nor  for  it^  entire  output,  and  no  obligation  rests  upon 
the  Government  to  remunerate  the  claimant  for  materials  purchased. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  193. 

In  re  CLALK  OF  THE  ROBERTS  BRASS  MANUFACTURING  COMPANY. 

1.  ORAL  AGREEMENT. — ^Where  an  authorized  agent  of  the  Govenxment  or- 

dered claimant,  after  it  had  finished  an  order  then  on  hand,  to  continue 
to  make  faucets,  not  to  exceed  50,000,  so  as  to  he  ready  for  the  next 
order,  and  the  next  order  was  never  placed,  and  claimant  did  manufac- 
ture 80,000  of  them,  there  is  an  agreement  on  the  part  of  the  Govern- 
ment to  pay  the  expense  incurred  by  claimant. 

2.  CLAIM  AND  DECISION.— Claim  is  filed  under  the  act  of  March  2,   1919, 

for  $10,294.90,  the  expense  incurred  in  partially  performing  a  verbal 
order  of  an  authorized  agent  of  the  Government.  Held,  claimant  is 
entitled  to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  on  Form  B  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $lti,374.90  (reduced  by 
subsequent  adjustment  to  $10,294.90)  by  reason  of  an  agi'eement 
alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  The  agreement  is  alleged  to  have  been  entered  into  verbally  by 
the  United  States,  represented  by  Capt.  J.  G.  Williams,  Q.  M.  C, 
H.  &  M.  Division,  and  the  claimant  some  time  during  the  month  of 
August,  1918.    The  exact  date  does  not  appear. 

3.  From  April  1  to  August  22,  1918,  Capt.  Williams  served  as  a 
civilian,  on  and  after  August  22,  1918,  as  a  captain  in  the  capacity  of 
procurement  officer  in  the  Requirements  Division,  under  the  Director 
of  Purchase.  It  was  one  of  his  duties  to  procure  material  needed  in 
emergencies.  Emergency  orders  were  known  in  his  division  as  "  red 
ticket "  requirements.  They  were  for  things  necessary  to  supply  the 
men  overseas:  Among  these  necessaries  for  which  Capt.  Williams 
vas  held  responsible  were  the  push-button  faucets  for  canvas  bags 
iised  for  drinking  water.  It  was  his  duty  to  see  that  a  supply  of 
these  faucets  was  always  ready  when  needed  to  put  into  the  bags. 

4.  Capt.  Williams,  although  not  expressly  authorized  to  contract 
for  supplies,  was  held  responsible  for  having  them  when  needed,  and 
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it  was  his  custom  to  order  them  verbally  and  oftentimes  to  have 
them  ready  to  ship  before  the  written  order  from  the  purchasing 
officer  was  given  to  the  manufacturer. 

5.  Claimant  had  manufactured,  on  orders  from  the  Government, 
some  350,000  faucets,  the  price  of  which  had  been  finally  brought 
down,  in  the  course  of  quantity  manufacture,  to  26  cents  each.  This 
was  imderstood  by  both  Capt.  Williams  and  the  claimant  to'  be  the 
regular  price. 

6.  It  had  happened  repeatedly  that  the  canvas  bags  had  been 
ordered  ahead  of  the  faucets  and  the  claimant  had  been  required  to 
speed  up  production  and  to  put  on  extra  help  in  order  to  get  out  the 
faucets  by  the  time  they  were  needed. 

7.  Some  time  during  the  month  of  August,  presumably  about  the 
22(1,  Mr.  Earl  W.  Roberts,  vice  president  of  the  claimant,  told  Capt. 
Williams  he  had  finished  his  order  for  faucets  Capt.  Williams  told 
him  to  go  ahead  and  make  not  to  exceed  50,000  more  and  have  them 
ready  when  the  orders  came.  This  the  claimant  did,  and  when  noti- 
fied later  that  there  would  be  no  more  orders  it  had  on  hand  upward 
of  30,000  ready  for  shipment,  several  thousand  ready  to  assemble, 
and  a  considerable  amount  of  material  ready  for  the  manufacture  of 
the  remainder. 

DECISION. 

1.  There  appears  to  be  no  room  for  doubt  that  an  informal  verbal 
agreement  was  entered  into  in  good  faith  by  Capt.  Williams,-  an 
officer  acting  under  the  direction  of  the  Secretary  of  War,  with  the 
claimant,  for  the  manufacture  of  not  to  exceed  50,000  push-button 
water  faucets,  at  the  established  price  of  26  cents  each,  and  that  the 
Government  refusing  to  accept  them,  the  claimant  is  entitled  to 
reimbursement. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision  and  transmit  the  same  to  the  Claims  Board,  Director  of 
Purchase,  for  appropriate  action  and  payment. 

Col.  Delafichl  and  Col.  Boggs  concurring. 


Digitized  by  VjOOQIC 


Case  No.  2245. 

In  re  CLAIM  OF  PATTL  J.  SXTMICERS. 

1.  EXPEESSION  OF  OPHnON. — An  expression  of  opinion  that  claimant  wonld 
probably  be  promoted  does  not  amonnt  to  an  agreement  to  pay  claim- 
ant an  increased  salary  under  the  act  of  March  2,  1919. 

8.  CLAIM  AHD  DECISION.— Claim  nnder  the  act  of  March  2,  1919,  for  the  dif- 
ference between  salary  actually  received  and  salary  alleged  to  be  due 
nnder  an  agreement  that  claimant  wonld  be  promoted.  Held,  that  the 
claimant  is  not  entitled  to  recover. 


Mr.  Hamilton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic  Divi- 
sion Supply  Circular  No.  17,  for  $433.33,  the  difference  between  the 
salary  paid  to  Mr.  Paul  J.  Summers  of  3120  Utah  Street,  St.  Louis, 
Mo.,  and  the  salary  he  claims  to  be  entitled  to  under  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  Maj.  F. 
Stanger,  I.  G.,  U.  S.  Army. 

2.  Mr.  Summers  was  a  civil  service  employee  at  Camp  Doniphan 
in  August,  1918,  when  Maj.  Stanger,  who  knew  of  the  urgent  need 
of  clerical  service  at  the  St.  Louis  depot  of  the  Quartermaster  Corps, 
visited  the  camp.  Maj.  Stanger  found  that  his  services  could  be 
spared  at  the'camp  and  that  Mr.  Summers  was  desirous  of  being 
located  in  St.  Louis.  Mr.  Summers  had  asked  for  an  advance  in 
salary  and,  because  of  the  recommendations  of  his  superior  at  the 
camp,  Maj.  Stanger  ventured  the  opinion  that  he  would  probably  be 
promoted  at  the  St.  Louis  depot,  if  his  services  there  justified  it. 

DECISION. 

1.  A  complete  examination  of  the  record  shows  that  the  Govern- 
ment entered  into  no  agreement  through  Maj.  Stanger  with  the  claim- 
ant as  to  the  rate  of  compensation  he  was  to  receive  upon  his  transfer 
to  the  St.  Louis  depot.  Maj.  Stanger  was  without  authority  to  make 
any  such  agreement  with  the  claimant,  and  it  is  the  opinion  of  this 
Board  that  the  claimant  has  failed  to  show  cause  justifying  an  award 
in  any  amount. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  2013. 

In  re  CLAIX  OF  HAEPEB  MAHXTFACTUSING  COXPAHY. 

1.  BEGOXXENDATION    OF    AWARD. — Where    olaimant   submitted   a   bid    to 

manufacttire  long  wool  trousers,  and  the  acting  chief  of  the  clothing 
branch  recommended  that  a  contract  issue,  but  it  never  did  issue,  and 
claimant  was  never  officially  notified  of  the  recommendation,  there  is 
no  agreement,  express  or  implied,  between  the  claimant  and  the  Gov- 
ernment. 

2.  CLAIX  AND  DECISION. — Claim  is  made  under  the  act  of  Xaroh  2,  1919,  for 

$5,627.44  for  material  for  the  manufacture  of  wool  trousers.     Held, 
claimant  not  entitled  to  recover. 
Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office  of 
the  Director  of  Purchase,  dated  August  7,  1919,  denying  a  claim 
for  $5,627.44,  arising  from  an  alleged  informal  agreement  made  on 
or  about  the  8th  day  of  November,  1918. 

2.  On  September  20,  1918,  the  claimant  submitted  a  bid  in  writing 
for  the  manufacture  of  long  w^ool  trousers  for  the  United  States 
Army  at  69  cents  each.  On  November  1,  1918,  a  requisition  was 
issued  from  the  Clothing  Branch,  Uniform  Section,  Clothing  and 
Equipage  Division,  signed  "  H.  L.  Wells,  Acting  CJiief ,"  recom- 
mending to  the  Contract  Branch  that  a  contract  be  made  with  the 
claimant  for  86,000  pairs  of  wool  trousers  at  69  cents  each. 

3.  II.  L.  Wells,  Acting  Chief  of  the  Uniform  Section  of  the 
Clothing  Branch,  Clothing  and  Equipage  Division,  testified  that  he 
had  no  authority  to  make  contracts;  that  on  or  about  November  1, 
1918,  he  issued  a  requisition  recommending  a  contract  for  36,000 
pairs  of  woolen  trousers  in  favor  of  the  claimant,  and  had  sent  the 
said  requisition  to  the  Board  of  Review,  but  that  the  said  contract 
was  never  issued,  and  that  no  notice  was  sent  the  claimant  with 
regard  to  its  bid  or  the  proposed  contract. 

4.  E.  C.  Malone,  secretary  and  treasurer  of  the  claimant  com- 
pany, testified  that  on  or  about  the  7th  day  of  November,  1918,  he 
was  informed  by  the  National  Association  of  Garment  Manufacturers, 
which  had  no  governmental  authority  (p.  39),  that  the  said  requisi- 
tion had  been  issued.    The  claimant  was  then  manufacturing  goods 
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under  other  contracts  with  the  Government  and  continued  to  manu- 
facture goods  under  the  said  other  contracts  until  about  the  middle  of 
January,  1919.  Some  time  in  January,  1919,  the  claimant  was  ad- 
vised to  suspend  operations  under  the  said  other  contracts.  The 
claimant  settled  its  claim  under  the  said  other  contracts  with  the 
Government  and  received  payment  therefor. 

5.  E.  C.  Malone  testified  that  prior  to  November  1,  1918,  the 
claimant  had  placed  a  blanket  order  for  thread,  trimmings,  and  but- 
tons with  various  parties  in  anticipation  of  further  Government  con- 
tracts, and  now  claims  60  per  cent  of  the  price  paid  by  it  for  said 
articles,  and  also  9  cents  each  on  the  36,000  pairs  of  trousers,  making 
a  total  claim  of  $5,627.44. 

DECISION. 

1.  It  appears  from  the  testimony  that  the  formal  bid  of  the 
claimant  was  never  accepted  and  that  no  agreement,  express  or 
implied,  was  made  with  the  claimant  for  the  purchase  of  said  36,000 
pairs  of  trousers  within  the  provisions  of  the  act  of  Congress  ap- 
proved March  2,  1919. 

2.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  deny- 
ing the  claim,  is  sustained. 

Col.  Delafield  and  Mr.  Shirk  concurring. 
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Case  No.  2293. 

771  re  CLAIM  OF  WILLIAM  H.  LYTELL  AND  CO. 

1.  JUBISDICTION-— TIME  OF  FIUNO  CLAIM.— TMs  Board  has  no  Jnrlidiction 

nnder  act  of  March  2,  1919,  of  a  claim  presented  December  3,  1919. 

2.  SAME — TIME  OF  ALLEGED  AOBEEMENT. — Board  has  no  jurisdiction  of 

an  asrreement  alleged  to  have  been  made  about  August  22,  1919. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  oral  contract  whereby  claimant  agreed  to  furnish  theatrical  enter- 
tainments in  Army  camps.  Agreement  was  alleged  to  have  been  made 
about  August  22,  1919,  and  claim  was  not  filed  until  December  3,  1919. 
Held,  the  Board  is  without  Jurisdiction  to  consider  the  claim. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $1,500,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

1.  Claimant  alleges  that  he  entered  into  a  verbal  contract  on  or 
about  the  22d  day  of  August,  1919,  with  the  Government  of  the 
United  States,  represented  by  one  J.  A.  Banta,  whereby  he,  the 
claimant,  agreed  to  organize  a  company  of  three  people  for  the  pur- 
pose of  giving  theatrical  entertainments  in  various  cantonments  in 
and  about  the  city  of  New  York,  and  that  in  and  by  said  agreement 
the  said  J.  A.  Banta  guaranteed  to  the  claimant  that  he  would  be 
furnished  at  least  ten  weeks'  work  at  a  salary  of  $225  a  week;  that 
relying  upon  said  agreement  the  claimant  himself  engaged  two 
people  at  a  salary  of  $75  and  $50  a  week,  respectively,  for  the  said 
theatrical  work,  and  guaranteed  to  them  at  least  five  weeks'  work  at 
those  salaries;  that  in  compliance  with  the  agreement  the  claimant 
commenced  work  on  September  22,  1919,  and  gave  performances 
at  Camp  Dix  and  Camp  Merritt  up  to  and  including  the  27th  day 
of  September,  1919,  and  that  at  that  time  he  was  notified  by  the  said 
J.  A.  Banta  that  he  would  have  to  stop  work  for  a  few  weeks  but 
that  he  would  be  called  back  again  in  a  short  time;  that  he  was 
definitely  notified  about  five  weeks  later  that  his  services  would  be 
no  longer  required. 

2.  The  claim  was  presented  to  this  Board  on  December  3,  1919, 
and  is  based  upon  damages  for  the  failure  of  the  Government  to 
carry  out  the  above  verbal  contract,  in  the  amount  of  $1,500. 
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DECISION. 

1.  The  alleged  contract  was  neither  entered  into  nor  any  expendi- 
tures made  or  obligations  incurred  upon  the  faith  of  the  same  by  the 
claimant  prior  to  November  12,  1918;  nor  was  the  claim  presented 
before  June  30,  1919. 

In  order  that  this  Board  should  have  jurisdiction  to  consider  the 
claim  at  all,  the  contract  must  have  been  entered  into  prior  to  No- 
vember 12, 1918,  and  some  expenditures  made  or  obligations  been  in- 
curred upon  the  faith  of  it  before  that  time,  and  the  claim  under  it 
should  have  been  presented  prior  to  June  30,  1919. 

The  Board  has  no  jurisdiction  and  the  claim  is  dismissed. 

Col.  Delafield  and  Mr.   Hamilton   concurring. 
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Case  No.  559. 

In  re  CLAIX  OF  DATTON  ENOIKEEEIHO  lABOBATORISS  CO. 

1.  VEBBAL  ORDER. — Where  an  authorized  agent  of  the  GoTemment  ordered 

a  contractor  to  ni?.ke  an  extra  set  of  tools  and  store  outside  of  its  plant, 
so  that  if  its  plant  was  destroyed  by  fire  the  manufacture  of  the  ignition 
apparatus  would  not  be  Interrupted,  and  the  contractor  complied  there- 
with, there  is  an  agreement  on  the  part  of  the  Government  to  pay 
therefor. 

2.  CIAnC  AKD  DECISIOE .—Claim  is  made  for  $84,992.02  under  the   act  of 

March  2,  1919,  for  making  extra  tools  for  the  manufacture  of  Liberty 
motor  ignition  apparatus  orally  ordered  by  an  authorized  agent  of  the 
Government.     Held,  claimant  is  entitled  to  recover. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  191P.  Statement  of 
daim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  Xo.  17,  1919,  for  $34,992.02,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  United  States. 

2.  The  claimant  corporation  is  commonly  known  as  the  Delco  Co. 
and  is  well  known  as  the  manufacturer  of  the  Delco  system  of  ignition. 
This  system  was  adopted  by  the  Bureau  of  Aircraft  Production  as 
the  system  for  use  on  airplanes  equipped  with  the  Liberty  motor.  It 
was  important  that  the  manufacture  of  the  Delco  ignition  sets  should 
not  be  interrupted,  as  the  claimant  corporation  was  the  only  plant 
in  the  country  that  could  produce  them.  The  tools  which  were  used 
in  their  manufacture  were  many  and  complicated. 

3.  In  November,  1917,  Col.  Deeds,  who  was  then  at  the  head  of  the 
Aircraft  Production  Board,  and  Lieut.  Emmons,  who  had  special 
charge  of  these  matters,  were  apprehensive  of  a  fire,  or  explosion,  or 
some  other  accident  to  the  Delco  plant  which  would  put  an  end  to  the 
production  of  the  ignition  outfits.  They  determined  that  it  was 
essential  in  order  to  insure  uninterrupted  production  of  the  ignition 
systems  that  an  additional  set  of  tools  be  made  and  that  this  set 
should  be  stored  in  a  safe  place  outside  of  the  claimant's  plant.  They 
had  reason  to  fear  also  that  some  agent  of  the  nation  with  which  we 
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were  then  at  war  would  attempt  to  destroy  the  claimant's  plant. 
They  also  had  in  mind  that  it  might  be  necessary  or  advisable  for 
another  factory  to  be  built  in  another  location  which  was  capable  of 
supplying  the  same  kind  of  ignition  system.  For  these  reasons  Lieut. 
Emmons,  after  conference  with  Col.  Deeds,  directed  the  claimant  to 
manufacture  an  additional  set  of  tools. 

4.  The  claimant  corporation  was  unwilling  to  make  the  extra  set 
of  tools,  and  its  president  stated  to  Lieut.  Emmons  that  they  could 
get  along  with  such  tools  as  they  had  on  hand.  Lieut.  Emmons  in- 
sisted on  the  manufacture  of  the  extra  set,  the  claimant  corporation 
yielded,  and  the  extra  set  was  manufactured  and  stored  in  a  storage 
warehouse  of  the  Lincoln  Storage  Co.,  Dayton,  Ohio.  The  claim  is 
for  the  cost  of  the  manufacture  of  this  extra  set  of  tools,  less  the 
amount  already  paid. 

DECISION. 

1.  There  is  no  doubt  as  to  the  right  of  Col.  Deeds  and  Lieut. 
Emmons  acting  under  him  to  order  the  Delco  Co.  to  make  an  extra 
set  of  tools  for  the  manufacture  of  the  ignition  outfits.  The  evidence 
of  the  claimant's  witnesses  and  of  Lieut.  Enunons  leaves  no  doubt 
that  the  claimant  corporation  was  directed  to  manufacture  the  extra 
set  of  tools.  The  tools  having  been  manufactured  in  accordance  with 
orders,  the  claimant  is  entitled  to  relief. 

2.  It  appeal's  that  the  cost  of  this  extra  set  of  tools  was  to  have 
been  absorbed  in  the  price  paid  for  the  completed  ignition  sets  which 
the  claimant  continued  to  manufacture  up  to  the  date  of  the  armi- 
stice. A  portion  of  the  cost  of  the  extra  set  has  been  absorbed.  The 
Delco  Co.  is  entitled  to  the  unabsorbed  amortization  of  the  cost  of  the 
extra  set  of  tools,  less  their  salvage  value. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 

terms  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 

Board,  Air  Service,  for  action  in  the  maimer  provided  in  subdivi- 

Fion  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 

Traffic  Division. 

Col.  Delafield.  Lieut.  Col.  Williams,  and  Mr.  Shirk  concurring*. 
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Case  No.  1959. 

in  re  CLAIM  OF  HABDAWAY  CONTBAGTINO  COKPANY. 

L.  CONSTBTJCTION  IK  LIGHT  OF  CONTEXT— COST  OF  DEFENDING  LAW- 
SUITS.— A  clause  of  a  written  eontract  is  to  be  construed  in  the  lifrht 
of  its  context.  So  where  a  contract  for  the  construction  of  a  canton- 
ment provides  that  the  Government  shall  reimburse  the  contractor  for 
the  cost  of  the  work,  specifying  inter  alia  "  such  losses  and  expenses 
not  compensated  by  insurance/'  and  the  contractor  incurred  expenses 
in  successfully  defending  certain  damage  suits.  Held,  that  such  ex- 
penses were  not  covered  by  the  above-quoted  clause,  construed  in  tbe 
light  of  its  context,  which  related  to  bonds  and  various  kinds  of  in- 
surance. 

2.  CLAIM  AND  DECISION. — Claim  presented  under  G.  0.  103  for  expenses 
incurred  in  defending  two  lawsuits,  and  based  upon  provisions  of  a 
formal  contract  for  construction  of  a  cantonment.  Held,  claim  should 
be  disallowed. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  G.  O.  No.  103,  War 
Department,  1918,  and  is  forwarded  to  us  from  the  Claims  Board, 
Air  Service.  It  is  made  up  of  two  claims  which  aggregate  $1,196.96, 
under  tlie  following  circumstances : 

A  formal  contract  was  entered  into  on  the  11th  day  of  June, 
1917,  between  Hardaway  Contracting  Co.,  of  Columbus,  Ga.,  the 
claimant  here,  of  the  first  part,  and  the  United  States  of  America 
by  Maj.  W.  A.  Dempsey,  Q.  M.  U.  S.  R.,  called  the  contracting 
officer,  acting  by  authority  of  the  Secretary  of  War,  of  the  second 
part,  for  the  construction  of  a  cantonment  at  Columbia,  S.  C. 

Article  II  of  said  contract  provides  as  follows : 

"  Cost  of  the  worl\ — The  contractor  shall  be  reimbursed  in  the 
manner  hereinafter  described  for  such  of  its  actual  net  expenditures 
in  the  performanc  e  of  said  work  as  may  be  approved  or  ratified  by 
the  contracting  officer  and  as  are  included  in  the  following  items : 

"  (a)  Provides  for  reimbursement  for  labor,  material,  tools,  etc. 

"  (&)  Provides  for  reimbursement  for  subcontracts. 

"  (c)  Provides  for  reimbursements  for  rentals  paid  by  contractor 
for  divers  articles,  etc. 

"  (d)  Loading,  unloading,  transportation,  etc.,  construction  plant. 
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"(e)  Transportation  backward  and  forward  of  field  forces,  etc. 

"(f)  Salaries  of  resident  engineers,  superintendents,  etc. 

"(g)  Buildings  and  equipment  required  for  necessary  field  officers. 

"(h)  Such  bonds,  fire,  liability,  and  other  insurance  as  the  con- 
tracting officer  may  approve  or  require ;  and  such  losses  and  expenses 
not  compensated  by  insurance  or  otherwise,  as  are  found  and  certified 
by  the  contracting  officer  to  have  been  actually  sustained  (including 
settlements  made  with  the  written  consent  and  approval  of  the  con- 
tracting officer)  by  the  contractor  in  connection  with  said  work, 
and  to  have  clearly  resulted  from  causes  other  than  the  fault  or  neg- 
lect of  the  contractor.  Such  losses  and  expenses  shall  not  be  in- 
cluded in  the  cost  of  the  work  for  the  purpose  of  determining  the 
contractor's  fee.  The  cost  .of  reconstructing  and  replacing  anv  of 
the  work  destroyed  or  damaged  shall  be  included  in  the  cost  of  the 
work  for  the  purpose  of  reimbursement  to  the  contractor,  but  not 
for  the  purpose  of  determining  the  contractor's  fee,  except  as  herein- 
after provided. 

"(i)  Permit  fees,  deposits,  royalties,  and  similar  items  of  expense. 

"(j)  Such  proportion  of  the  transportation,  traveling  and  hotel 
expenses  of  officers,  engineers,  etc.,  actually  incurred  in  connection 
with  the  work. 

"(k)  Such  other  items  as  should  in  the  opinion  of  the  contracting 
officer  be  included  in  the  cost  of  the  work." 

Article  IV : 

"  Paymenta. — On  or  about  the  seventh  day  of  each  month  the  con- 
tracting officer  and  the  contractor  shall  prepare  a  statement  showing 
as  completely  as  possible:  (1)  the  cost  of  the  work  up  to  and  in- 
cluding the  last  day  of  the  previous  month,  (2)  the  cost  of  the  mate- 
rials furnished  by  the  contracting  officer  up  to  and  including  such 
last  day,  and  (3)  an  amount  equal  to  three  and  one-half  per  cent 
(3|%),  except  as  herein  otherwise  provided,  of  the  sums  of  (1)  and 
(2)  on  account  of  the  contractor's  fee;-  and  the  contractor  at  such 
time  shall  deliver  to  the  contracting  officer  original  signed  pay 
rolls  for  labor,  original  invoices  for  materials  purchased,  and  all 
other  original  papers  not  theretofore  delivered  supporting  expen- 
ditures claimed  by  the  contractor  to  be  included  in  the  cost  of  the 
work.  If  there  iJe  any  item  or  items  entering  into  such  statement 
upon  which  the  contractor  and  the  contracting  officer  cannot  agree, 
the  decision  of  the  contracting  officer  as  to  such  disputed  item  or 
items  shall  govern.  The  contracting  officer  shall  then  pay  to  the 
contractor  on  or  about  the  ninth  day  of  each  month  the  cost  of  the 
work  mentioned  in  (1)  and  the  fee  mentioned  in  (3)  of  such  state- 
ment, less  all  previous  payments.  When  the  statement  above  men- 
tioned includes  any  w^ork  of  reconstructing  and  replacing  work  de- 
stroyed or  damaged,  the  payment  on  account  of  the  fee  in  (3)  for 
such  reconstruction  and  replacement  work  shall  be  computed  at  such 
rate,  not  exceeding  three  and  one-half  per  cent  (3J%),  as  the  con- 
tracting officer  may  determine.  The  statement  so  naade  and  all  nay- 
ments  made  thereon  shall  be  final  and  binding  upon  both  parties 
hereto,  except  as  provided  in  Article  XIV  hereof.  The  contracting 
officer  may  also  make  payments  at  more  frequent  intervals  between 
the  dates  above  mentioned  or  for  other  lawful  purposes.    Upon  final  t 
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completion  of  said  work  the  contracting  officer  shall  pay  to  the  con- 
tractor tlie  unpaid  balance  of  the  cost  of  the  work  and  of  the  fee  as 
determined  under  Articles  II  and  III  hereof." 

Article  XIV: 

^^  Settlement  of  disputes. — This  contract  shall  be  interpreted  as  a 
whole  and  the  intent  of  the  whole  instrument,  rather  than  ^he  inter- 
pretation of  any  special  clause,  shall  govern.  If  any  doubts  or  dis- 
putes shall  arise  as  to  the  meaning  or  interpretation  of  anything  in 
this  contract,  or  if  the  contractor  shall  consider  himself  prejudiced 
by  any  decision  of  the  contracting  officer  made  under  the  provisions 
of  Article  IV  hereof,  the  matter  shall  be  referred  to  the  officer  in 
charge  of  cantonment  construction  for  determination.  If,  however, 
the  contractor  shall  feel  aggrieved  by  the  decision  of  the  officer  in 
charge  of  cantonment  construction,  he  shall  have  the  right  to  submit 
the  same  to  the  Secretary  of  War,  whose  decision  shall  be  final  and 
binding  upon  both  parties  hereto." 

2.  Some  time  in  September,  1917,  a  fire  broke  out  either  upon  the 
Government  reservation  where  the  cantonment  was  being  built,  or 
away  from  it,  or  both,  which  extended  to  adjoining  property  belonging 
to  one  Frank  Hampton  and  others,  and  did  considerable  damage  to 
standing  timber.  In  December,  1917,  a  suit  was  brought  by  the  said 
Frank  Hampton  and  others  against  the  Hardaway  Contracting  Co. 
claiming  that  it  willfully,  negligently,  and  recklessly  started  the  fire 
upon  the  Government  reservation,  and  willfully,  negligently,  and 
wantonly  allowed  the  same  to  spread  to  the  premises  of  the  plaintiffs 
in  that  suit,  to  their  damage.  The  basis  of  the  suit  was  the  negli- 
gence of  the  Hardaway  Contracting  Co.  The  Hardaway  Contracting 
Co.,  the  defendant  in  that  suit,  answered  denying  negligence,  deny- 
ing also  that  it  was  a  separate  contractor  doing  business  upon  the 
Government  reservation,  but  that  it  was  the  agent  of  the  Government 
in  doing  the  work  there.  The  case  was  trifed  and  a  verdict  for  the 
defendant  rendered  February  21,  1919. 

3.  The  claimant  in  this  case,  the  Hardaway  Contracting  Co.,  and 
the  principal  contractor,  entered  into  a  subcontract  with  the  Walker 
Electric  &  Plumbing  Co.  for  doing  certain  work  in  the  construction 
of  the  cantonment.  One  Walter  Walsh  was  an  employee  of  the 
Walker  Electric  &  Plumbing  Co.,  the  subcontractor.  On  or  about 
January  2,  1919,  Walter  Walsh,  as  plaintiff,  brought  suit  against  the 
Walker  Electric  &  Plumbing  Co.,  and  joined  as  defendant  the  claim- 
ant here,  the  Hardaway  Contracting  Co.  The  suit  was  based  on 
the  negligence  of  the  defendants  in  not  providing  a  safe  place  for 
the  employee  Walsh  to  work  in,  and  also  negligence  in  providing- 
an  unsafe  place  and  leaving  obstructions  in  the  way  by  which  the 
plaintiff  was  injured.  A  verdict  was  had  against  the  Walker  Elec- 
tric &  Plumbing  Co.,  but  the  plaintiff  was  nonsuited  as  to  the  Hard- 
away Contracting  Co.  and  the  suit  was  dismissed  as  to  i^i^QOQip 
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4.  The  claimant  employed  attorneys  to  defend  it  against  both  of 
these  suits,  and  in  the  Hampton  suit  paid  out  as  attorney's  fees  and 
expenses  $771.96,  and  in  the  Walsh  case  $425.  This  claim  is  filed 
for  reimbursement  for  attorney's  fees  so  paid  out. 

DECISION. 

1.  This  claim  arises  on  a  formal  contract  and  whether  or  not 
the  claimant  can  recover  depends  solely  upon  its  construction.  The 
nature  of  the  claim  is  such  that  no  recovery  can  be  had  for  the  at- 
torney's fees  in  question  unless  the  Government  in  the  contract  ex- 
pressly agreed  to  pay  them.  In  construing  written  contracts  we 
must  be  governed  by  the  usual  legal  rule  of  construction,  and  where 
there  is  no  ambiguity,  as  there  is  none  in  this  case,  we  must  find  the 
meaning  from  the  contract  itself  and  not  otherwhere.  We  have  no 
aids  to  construction  except  the  words  found  within  the  contract 
itself. 

The  contract  does  not  in  terms  say  that  the  Government  will  pay 
the  claimant's  attorney's  fees  or  other  personal  or  collateral  ex- 
penses arising  out  of  happenings  during  the  time  that  it  is  perform- 
ing the  Government  contract.  There  is  no  such  engagement  by  the 
Government  and  no  reference  whatever  to  such  expenses  unless  found 
in  subsection  (h)  Article  II  of  the  contract. 

The  contract  is  a  very  elaborate  one,  made  up  of  a  preamble,  a 
number  of  recitals,  and  Articles  I  to  XV,  inclusive.  Each  article 
deals  with  a  different  set  of  things  and  Article  II  is  entitled  "  Cost 
of  work,"  that  is  to  say,  the  cost  of  the  work  to  be  done  for  the  Gov- 
ernment under  the  contract,  the  expenditures  in  the  performance  of 
the  work  in  which  the  Government  was  interested,  but  only  such 
costs  or  expenditures  as  are  covered  in  the  11  subsections  of  Article 
II  lettered  from  (a)  to  (k)^  inclusive.  Taken  together  with  the 
general  heading  of  the  article  each  subsection  is  a  contract  for  re- 
imbursement for  the  things  only  which  are  found  within  it,  and  are 
thus  associated  things.  As  examples:  (a)  is  labor,  materials,  tools, 
etc.;  (c)  rentals;  (d)  transportation  of  stuff;  (e)  transportation  of 
men,  etc.  This. brings  us  to  the  direct  consideration  of  subsection 
(A).  This  item  deals  with  such  bonds,  fire  insurance,  liability  in- 
surance, and  other  insurance  as  the  contracting  officer  may  approve 
or  require;  and  then  separated  only  by  a  semicolon  goes  on  to  say: 

"  and  such  losses  and  expenses,  not  compensated  by  insurance  or 
otherwise,  as  are  found  and  certified  by  the  contracting  officer  to 
have  been  actually  sustained  (including"  settlements  macle  with  the 
written  consent  and  approval  of  the  contracting  officer)  by  the  con- 
tractor in  connection  with  said  work,  and  to  have  clearly  resulted 
from  causes  other  than  the  fault  or  neglect  of  the  contractor." 

We  are  called  upon  to  determine  the  meaning  of  this  clause  in  the 
relation  in  which  it  stands  to  the  first  clause  of  the  subsection  (A)lc 
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and  to  the  subject  or  subjects  with  which  subsection  (A)  deals.  It 
is  contended  on  behalf  of  the  claimant  that  the  above-quoted  clause 
of  subsection  (A)  should  be  treated  as  though  it  stood  alone  or  as 
though  it  were  a  separate  article  of  the  contract,  agreeing  to  in- 
demnify  the  claimant  against  every  possible  expenditure  required  of 
it  for  any  purpose,  personal  or  contractual,  and  by  whomsoever  re- 
quired, if  it  was  required  of  the  claimant  while  the  contract  was 
being  performed  and  which  might  not  have  arisen  if  some  one  else 
and  not  it  had  been  performing  the  contract.  We  can  not  give  the 
clause  so  broad  a  construction.  Had  it  meant  any  such  general  in- 
denniity  it  would  have  stood  out  alone  as  a  most  important  clause  of 
the  contract,  or  at  least  would  not  have  been  commingled  and  asso- 
ciated with  the  other  expressions  to  be  found  in  the  same  subsection. 
The  rule  for  the  construction  of  written  contracts  or  other  written 
documents,  to  construe  the  words  in  the  association  in  which  they 
are  found — Noscitur  a  soc'iis — is  a  safe  rule.  We  hold,  then,  that  the 
clause  in  question  in  the  connection  in  which  it  is  found  means  only 
that  the  contractor  should  be  reimbursed  for  the  premiums  upon  such 
bonds,  and  insurance,  if  required  or  approved,  and  for  such  losses  or 
expenses  not  compensated  for  by  such  bonds,  fire  insurance,  liability 
insurance,  or  other  insurance,  and  which  might  have  been  covered 
by  indemnifying  instruments  of  like  character  had  they  been  taken 
out  by  the  claimant  upon  the  work  it  was  doing  for  the  Government. 
The  claimant  probably  had  no  insurable  interest  in  the  neighboring 
lands,  but  if  so  the  evidence  shows  that  it  was  not  its  fire,  nor  any 
with  which  it  had  anything  to  do.  It  was  in  no  way  connected 
with  the  Government  work  and  was  not  one  for  which  the  claimant 
was  responsible.  In  such  circumstances  the  Government  was  not 
interested,  and  it  is  clear  did  not  contract  to  pay  lawyers'  fees  for 
defending  any  and  every  improvident  law  suit  that  might  be  brought 
against  the  claimant. 

WTiat  we  have  said  about  the  construction  of  subsection  (A)  ap- 
plies equally  to  the  lawyer's  fees  paid  out  by  the  claimant  to  defend 
itself  from  the  charge  of  negligence  in  the  Walsh  suit  (Item  3,  Find- 
ings of  Fact).  He  was  the  employee  of  the  Walker  Electric  & 
Plumbing  Co.,  an  independent  subcontractor  accepted  by  the  Govern- 
ment for  the  particular  work  which  it  was  doing.  Walsh  sued  his 
employer  and  improvidently  joined  the  claimant  as  a  defendant.  He 
was  properly  nonsuited  as  to  the  claimant.  He  had  nothing  to  do 
with  the  performance  of  the  claimant's  work  for  the  Government, 
nor  had  his  lawsuit.  Subsection  (A)  is  not  a  contract  by  the  Gov- 
ernment to  reimburse  the  claimant  for  its  attorney's  fees  in  the  Walsh 
suit ;  they  were  not  costs  or  expenditures  in  the  performance  of  the 
work. 
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2.  Even  if  subsection  (A)  should  be  given  the  broadest  construc- 
tion, we  are  of  opinion  that  it  can  not  be  construed  as  a  contract  on 
the  part  of  the  Government  to  reimburse  the  claimant  for  its  at- 
torney's fees  paid  out  in  defending  itself  from  any  charge  of  negli- 
gence whatsoever  that  could  be  brought  against  it.  It  is  incon- 
ceivable that  the  Government  would  contract  itself  into  such  an 
inconsistent  position.  By  making  such  a  contract  it  would  be  to  the 
Government's  advantage  to  assist  in  defeating  the  party  to  the  suit 
whose  expenses  it  had  agreed  to  pay  if  it  won  and  would  not  be  liable 
for  if  it  lost.  If  the  contract  means  what  it  must  mean,  if  the  claim- 
ant is  to  recover,  there  is  no  escaping  this  conclusion.  Neither  Gov- 
ernments nor  men  make  such  contracts  and  it  is  impossible  that  the 
minds  of  the  parties  could  have  met  in  any  such  agreement,  and 
upon  it  being  called  to  their  attention  we  should  expect  that  the 
officers  of  the  claimant  and  the  officers  of  the  Government  would 
alike  disavow  such  intention. 

And  if  there  was  no  such  agreement  the  claimant  can  not  recover 
here.  Th«  whole  matter  was  not  within  the  contract  nor  connected 
with  the  work. 

When  the  Hampton  suit  was  brought  the  defense  thereof  was  ten- 
dered to  the  Government  and  thereupon  Brig.  Gen.  I.  W.  Littell, 
Q.  M.  C,  in  charge  of  cantonment  construction,  caused  the  opinion 
of  the  Judge  Advocate  General  to  be  taken  as  to  Government  liability, 
A  copy  of  Article  II,  so  far  as  applicable  to  the  question,  and  a  copy 
of  the  plaintiff  Hampton's  complaint  in  the  damage  suit  accompanied 
'.he  request.  The  Acting  Judge  Advocate  General  concluded  a  some- 
^  hat  lengthy  opinion  as  follows : 

"  I  am  of  the  opinion  that  the  case  presented  is  not  a  case  wherein 
the  Government  is  interested  and  that  the  defense  should  be  made 
by  the  Hardaway  Contracting  Co.  at  its  own  cost,  and  if  any  judg- 
ment is  recovered  against  it,  it  would  not  be  a  proper  charge  against 
the  Government  under  the  contract  cited." 

It  might  be  contended  that  the  opinion  should  not  be  regarded  as 
controlling  because  rendered  before  the  verdict  and  judgment  for 
the  defendant  (the  claimant  here) ;  but  the  opinion  was  rendered 
from  an  examination  of  the  contract  and  by  a  construction  of  it  as 
this  one  is,  and  ought  to  have  and  has  great  weight  as  corroborative 
of  the  conclusion  arrived  at  by  us.  The  fact  of  the  verdict  did  not 
change  the  contract  or  its  application  or  the  complaint  in  that  action. 
They  were  the  same  then  as  now. 

Kecurring  again  to  the  Walsh  case.  The  liability  of  the  Govern- 
ment for  attorney's  fees  therein  seems  to  us  to  be  controlled  by 
a  decision  of  the  Comptroller  of  the  Treasury,  dated  June  13,  1919. 
In  that  case  it  was  agreed  that  the  contractor  should  furnish  "all 
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the  labor,  tools,  machinery,  equipment,  etc,  and  do  and  perform  aU 
things  necessary  to  design,  construct,  and  equip"  said  plant,  and 
that  the  United  States  should  "  bear  all  costs  and  expenses  of  every 
character  necessarily  incurred  in  designing,  constructing,  and  equip- 
ping the  plant,''  including  a  pro  rata  share  of  the  contractor's  over- 
head expenses  properly  attributable  to  the  work ;  and  the  contractor 
should  make  all  necessary  expenditures  in  respect  to  the  costs  and  ex- 
penses mentioned,  and  it  would  be  reimbursed  by  the  United  States 
upon  the  presentation  of  satisfactory  evidence;  and  that  the  con- 
tractor might  perform  any  of  the  work  through  subcontracts,  etc. 
The  contractor  made  a  subcontract  with  another  company  to  do  a 
certain  part  of  the  work  at  a  fixed  price.  One  of  the  employees  of 
the  subcontractor  sued  the  subcontractor  for  wages  and  the  sub- 
contractor made  a  claim  for  legal  services  rendered  it  in  defending 
an  action  of  an  employee  for  wages.  The  contractor  paid  the  amount, 
apparently,  or  at  least  put  in  its  claim  to  the  Government  for  the 
amount  of  the  attorney's  fees  for  defending  the  subcontractor  against 
the  suit  of  the  employee  in  the  case  in  question.  The  Comptroller,  in 
rendering  his  decision,  rules  against  the  item  in  question,  saying  in 
the  case  of  Everly  M.  Davis  Chemical  Corp. : 

"^  The  obligation  of  the  Government  is  defined  by  its  contract. 
"*  *  *  Disputes  between  a  contractor  and  employees  as  to  pay 
are  undoubtedly  expected.  *  *  *  The  contract  could  not  and 
did  not  impose  upon  the  Government  the  expense  of  determining  an 
<^mployee's  right  to  pay  through  le^al  action.  The  expense  the  sub- 
<^ontractor  was  put  to  in  determining  the  rio:ht  of  the  employee  to 
pay  is  not  a  cost  that  can  be  claimed  of  the  Government  by  the  con- 
tractor." 

That  case  is  not  on  all  fours  with  this  one,  but  we  degard  it  as  in- 
volving the  same  principle  and  the  Comptroller's  decision  in  that 
case  as  controlling  in  this  one. 

3.  In  the  itemized  bill  for  attorney's  fees  and  expenses  making 
up  the  item  of  $771.96  above  set  forth,  there  appears  to  be  charged 
$025  for  attorney's  feet  and  $146.96  for  witnesses'  fees  and  expenses 
and  for  court  stenographers  in  the  Hampton  case.  It  would  appear 
that  where  a  judgment  is  rendered  for  the  defendant  the  judgment 
would  include  witness  fees  and  such  other  expenses  as  might  be  tax- 
able under  the  laws  of  the  place  where  the  suit  was  brought.  In 
some  jurisdictions  also  a  judgment  in  favor  of  the  defendant  is  sup- 
posed to  place  him  in  statu  quo  ante  by  including  within  the  judg- 
ment a  taxable  attorney  fee.  It  does  not  appear  in  this  case  whether 
either  or  any  of  these  items  were  so  included,  and  it  is  pressed  upon 
us  on  l)ehalf  of  the  Government  that  in  any  disposition  of  the  case 
these  facts  should  be  asserted  and  passed  upon. 
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4.  It  is  insisted  also  upon  the  part  of  the  (jovernment  that  in 
order  that  this  claim,  or  any  claim,  might  be  paid  to  the  claimant, 
it  is  a  condition  precedent  that  it  should  have  proceeded  under  Arti- 
cle IV  of  the  contract;  that  is  to  say,  that  on  any  claim  which  the 
claimant  might  conclude  to  make  against  the  Government  he  should 
have  placed  the  matter  before  the  contracting  officer  of  the  Govern- 
ment and  have  asked  him  to  certify  the  same  under  the  said  Article 
IV ;  and  then  if  there  was  a  disagreement  as  to  whether  or  not  the 
claim  was  a  proper  one  to  be  certified  the  same  should  be  settled  by 
submission  to  the  Secretary  of  War  under  Article  XIV  of  the  con- 
tract; that  is  to  say,  that  the  jurisdiction  to  settle  the  same  under 
Article  XIV  of  the  contract  depends  upon  the  regularity  with  which 
the  claimant  has  pursued  its  claim  in  accordance  with  the  precise 
terms  of  Articles  IV  and  XIV. 

There  seems  to  be  some  merit  in  both  of  the  contentions  made  in 
item  3  and  this  item  4  of  the  opinion,  but  in  the  view  which  we  have 
taken  of  the  case  and  the  construction  of  the  contract,  it  is  not  neces- 
sary to  decide  them. 

The  claim  should  be  disallowed. 

Col.  Delafield,  Mr.  Bayne,  and  Mr.  Hamilton  concurring. 
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Case  No.  2164. 

in  re  CLAIM  OF  H.  N.  WHITE  CO. 

1.  CONSTRUCTION.— a  he  act  of  March  2,  1919  being  remedial,  should  be  lib- 

erally construed. 

2.  TIME  LIMIT  FOB  FILING  CLAIMS.— The  last  day  for  filing  claims  under 

the  act  of  March  2,  1919,  to  wit,  June  29,  1919,  falling  on  Sunday,  the 
succeeding  day,  or  June  30,  became  the  last  day  for  filing  claims 
within  the  meaning  of  said  Act. 

3.  DEPOSIT  IN  THE  UNITED  STATES  MAIL  SUFFICIENT.— Where  the  claim* 

ant  deposited  his  claim  in  the  United  States  mail  on  the  last  day  for 
filing,  addressed  to  the  proper  tribunal,  such  claim  should  be  deemed 
filed  on  said  day  within  the  provisions  of  the  act  of  March  2,  1919. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  OiRce 
of  the  Director  of  Purchase,  dated  October  6,  1919,  on  contract 
GSC-1177-J,  presented  as  a  class  A  claim,  under  the  following  cir- 
cumstances. This  claimant  mailed  its  claim  to  said  Claims  Board 
and  it  was  received  by  the  said  Board  on  July  2,  1919,  and  marked 
"Received  by  Jas.  O.  Tripp,  Recorder,  date  2d  day  of  July,  1919. 
As  of  Ist  H.  D."  In  response  to  the  said  Claims  Board's  inquiry  the 
claimant  replied  on  September  22,  1919,  "  We  did  not  file  our  claim 
for  band  instruments  on  contract  GSC-1177-J,  C165,  prior  to  June 
30,  1919." 

2.  The  Claims  Board  thereupon  denied  the  claim  on  the  ground  that 
no  agreement  was  made  within  Section  1  of  the  act  of  March  2, 
1919,  and  wrote  the  claimant  that  the  reason  for  the  denial  w^as  that 
the  claim  was  not  filed  prior  to  June  30,  1919,  and  that  the  claimant 
could  appeal  to  this  Board. 

3.  The  statement  of  claim  was  verified  by  the  claimant  on  June 
30, 1919,  before  a  notary.  The  claimant  introduced  at  the  hearing  on 
January  14,  1920,  the  affidavit  of  Hugh  E.  White,  vice  president  of 
the  claimant,  which  reads  in  part : 

"  Statement  of  claim  was  verified  by  *  *  *  Hugh  E.  White, 
June  30, 1919,  before  George  H.  Lenz,  notary  public,  and  after  sworn 
to,  was  put  in  the  mail  between  the  hours  of  6  and  7  p.  m.  of  the 
above  date." 
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At  the  hearing  Col.  William  A.  McAdam  and  Recorder  James  O. 
Tripp,  of  the  Claims  Board,  Director  of  Purchase,  testified  that  the. 
notation  on  the  statement  of  claim  "  Received  by  Jas.  O.  Tripp,  Re- 
corder, date  2d  day  of  July,  1919.  As  of  1st  H.  D.,"  means  that  the 
wrapper  or  envelope  on  said  statement  of  claim  was  postmarked  in 
Cleveland  "  July  1,  1919,"  and  was  received  in  Washington  on  July 
2, 1919. 

4.  We  find  from  the  evidence  the  statement  of  claim  was  deposited 
in  the  mail  in  Cleveland,  Ohio,  on  June  30,  1919,  was  postmarked  in 
Cleveland,  Ohio,  on  July  1,  1919,  and  was  received  by  the  Claims 
Board,  Director  of  Purchase,  on  July  2,  1919. 

DECISION. 

1.  The  Attorney  General  of  the  United  States  has  held  in  his 
opinion  dated  October  10,  1919,  that  the  following  words  in  the 
act  of  March  2,  1919:  "That  this  act  shall  not  authorize  payment  to 
be  made  of  any  claim  not  presented  before  June  30,  1919,"  should 
be  liberally  construed,  in  view  of  the  fact  that  the  act  is  remedial; 
and  as  June  29,  1919,  the  last  day  for  the  presentation  of  claimg, 
fell  on  Sunday,  that  fact  "  calls  for  the  application  of  the  rule  that 
when  the  last  day  within  which  a  deed  is  to  be  performed  falls  on 
Sunday  that  day  is  to  be  excluded,  and  the  act  may  be  done  upon 
the  succeeding  day.  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47; 
Street  v.  United  States  133  U.  S.  299-306.  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  Co.,  121  Fed.  609 ;  Hammond  v.  American  Life  Ins.  Co., 
10  Gray  306,"  and  that,  therefore,  under  this  said  act  proper  claims 
presented  on  June  30,  1919,  may  be  considered  and  allowed.  The 
Attorney  General  also  states  in  the  said  opinion  of  October  10,  1919 : 
The  act  "  does  not  provide  how  or  to  what  official  or  department  they 
(the  claims)  should  be  presented.  In  the  absence  of  such  provision 
presentation  of  such  claims  in  good  faith  to  the  Railroad  Adminis- 
tration or  to  the  Auditor  for  the  Navy  Department  on  or  before  June 
30,  1919,  would  be  sufficient." 

2.  On  June  30,  1919,  the  War  Department  Claims  Board  issued 
the  following  ruling : 

"  The  War  Department  Claims  Board  rules  that  where  it  is  shown 
that  the  contractor  has  deposited  papers  in  the  United  States  mails 
prior  to  June  30,  1919,  his  claim  may  be  accepted  and  shall  be  con- 
sidered as  being  in  compliance  with  the  provisions  of  the  act  ap- 
proved March  2,  1919." 

3.  On  October  17,  1919,  the  War  Department  Claims  Board  passed 
the  following  resolution: 

"  Resolved  that  claims  presented  to  the  Secretary  of  War  on  June 
30^  1919^  shall  be  considered  properly  presented  under  the  provisions 
of  the  act  of  March  2,  1919." 
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4.  As  tlie  written  claim  herein  was  placed  in  the  United  States 
mail  on  June  30,  1919,  it  follows,  under  the  said  opinion,  ruling,  and 
resolution,  that  the  claim  was  properly  presented  to  the  Secretary  of 
War  within  the  provisions  of  the  act  of  March  2, 1919. 

5.  The  decision  of  the  Claims  Board,  Office  of  Director  of  Purchase, 
is  hereby  reversed. 

DISPOSmON. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Director  of  Purchase,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Shirk  concurring. 
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Case  No.  165. 

In  re  CLAIK  OF  ENTERPAISE  STAMFIKO  CO. 

1.  PKEPAEATION  TO  PEEEOEM  CONTBACT.-— Where  claimant  was  in- 
struoted  by  an  authorized  agent  of  the  Government  to  proceed  at  once 
to  acquire  the  necessary  facilities  for  performing  a  Ooyernment  con- 
tract and  was  told  that  it  would  be  recommended  for  a  contract,  and 
claimant,  pursuant  to  said  instructions,  did  make  preparations,  there 
is  an  implied  agrreement  on  the  part  of  the  Oovemment  to  reimburse 
claimant  for  the  amount  so  expended. 

3.  CLAm  AND  DECISION. — Claim  is  made  for  $2,41^-74,  expended  in  prepar- 
ing to  perform  a  Oovemment  contract  for  hard-bread  cans, .  pursuant 
to  the  instructions  from  an  authorized  Oovemment  agent,  under  the 
act  of  ICarch  2,  1919.     Held,  claimant  is  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  &  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,419.78,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  September,  1918,  the  United  States  Government  was  in  great 
need  of  hard-bread  tins  for  the  packing  of  hard-bread  to  be  shipped 
overseas. 

3.  On  September  3,  1918,  the  Acting  Quartermaster  General  for- 
warded to  the  Enterprise  Stamping  Co.  at  McKees  Kocks,  Pa.,  a  let- 
ter which  set  out,  among  other  things,  the  following : 

******* 
*'  2.  It  is  desired  that  you  inform  this  office  at  your  earliest  con- 
venience whether  you  are  in  a  position  to  make  a  quantity  of  these 
tins,  either  by  hand  or  machinery. 

"3.  If  you  anticipate  difficulty  in  securing  deliveries  of  tinplate, 
you  can  be  assured  that  this  department  will  be  able  to  cause  to  be 
furnished  a  quantity  sufficient  for  your  needs  for  Government 
work."' 

«  «  41  *  «  «  * 

""By  authority  of  the  Acting  Quartermaster  General: 

"H.    E.    WiLKINS, 

"  Colonel^  Quartermaster  Corps^ 

^'In  Charae^  Subsistence  Division, 
"ByGEO.  J.  Lace, 
"' /''yV.v/  FAevfemmt^  Quartermaster  Corps?"^ 
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4.  On  September  5  claimant  company,  by  W.  M.  McGhee,  ac- 
knowledged receipt  of  the  letter  of  the  Quartermaster  General  of 
September  3,  and  on  September  7  again  wrote  the  Quartermaster 
General,  stating  that  Mr.  J.  A.  McGhee  would  handle  the  matter  of 
the  making  of  hard-bread  tins  upon  his  return  to  McKees  Rocks. 

5.  On  September  10,  1918,  the  Quartermaster  General  wrote  claim- 
ant as  follows : 

"  1.  Your  letters  of  September  5  and  7  are  acknowledged. 

"  2.  Letter  has  this  day  gone  forward  to  the  depot  quartermaster,. 
New  York,  stating  that  you  may  be  in  position  to  manufacture  cans 
for  hard-bread. 

*'  3.  It  is  requested  that  you  kindly  carry  on  negotiations  direct  with 
the  depot  quartermaster^  Neio  York^  and  as  soon  as  you  have  had  time- 
to  go  over  the  proposition  carefully,  and  after  you  decide  to  make 
cans  for  hard-bread,  that  you  render  proposals  showing  daily  pro- 
duction and  price;  also  give  earliest  possible  date  when  production 
will  commence. 

"  By  authority  of  the  Acting  Quartermaster  General. 

"  H.   E.   WiLKINS, 

"  Colonelj  Quartermaster  Corps^  in  charge  Subsistence  Division, 

"By:  Geo.  J.  Lace, 
''First  Lieutenant^  Quartermaster  Corps?^ 

6.  Thereafter,  on  September  16,  Mr.  J.  A.  McGhee,  president  of 
the  Enterprise  Stamping  Co.,  called  on  Lieut.  David  E.  Graham^ 
Quartermaster  Corps,  Subsistence  Division,  and  had  a  conversation 
with  him.  It  was  in  this  conversation  that  claimant  alleges  that  a 
contract  was  entered  into  between  it  and  the  United  States  Govern- 
ment, acting  tlirough  Lieut.  David  E.  Graham,  Quartermaster  Corps, 
for  the  manufacture  of  2,000,000  tins  for  the  packing  of  hard-breads 

7.  On  September  17,  1918,  claimant  wrote  the  Quartermiaster  Gen- 
eral, attention  Lieut.  D.  E.  Graham,  as  follows : 

"  Quartermaster  General, 

H.  E.  WlLKlXS, 

Colonel^  Q,  M.  Division^  Washington^  D,  C. 

Attn.  Lieut.  D.  E.  Graham. 

"  Dj:ar  Sir  :  Referring  to  conversation  had  with  you  Sept.  ICtb 
in  regard  to  hard-bread  cans,  we  are  pleased  to  confirm  the  price  of 
$r)1.0()  per  thousand  f.  o.  b.  our  works,  McKees  Rocks,  Pa..  Or,  if  de- 
livery  is  to  be  made  to  Pittsburgh  bakers,  we  agree  to  truck  the  same 
free  of  charge  within  the  city  limits :  terms  net  cash. 

"  This  price  is  based  on  the  present  price  of  tin  plate  $7.75  per 
l>ase  cost  and  sliould  there  be  any  advance  in  the  same  to  materially 
affect  our  cost  during  the  life  of  our  contract,  then  the  price  of  hard- 
bread  cans  would  be  advanced  sufficiently  to  take  care  of  such  ad- 
vance. Likewise,  should  there  be  any  reduction  in  tin  plate,  a  cor- 
responding allowance  would  be  made  to  you. 

"  We  believe  we  can  get  our  line  in  shape  to  commence  shipping 
Xovember  1st,  possibly  sooner,  and  take  care  of  2,000,000  cans  dur- 
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in<r  the  three  months  of  Nov.,  Dec,  and  Jan.    We  would  also  agree 
to  take  care  of  as  many  more  cans  as  our  line  could  produce. 

"  If  you  can  see  your  way  clear  to  favor  us  with  a  contract  imme- 
diately, it  would  place  us  in  a  much  better  position  to  get  what  tools 
we  require  as  well  as  our  tin  plate  more  promptly.  Assuring  you  our 
efforts  will  be  exerted  to  expedite  any  orders  you  favor  us  with, 
we  are, 

"  Yours,  truly, 

"Enterprise   Stamping   Company. 
(Signed)  "  Jno.  A.  McGhee, 

"  President?' 

8.  And  again,  on  October  3,  1918,  claimant  wrote  the  Quartermas- 
ter General,  attention  Lieut.  D.  E.  Graham,  as  follows : 

"  Quartermaster  General, 
«H.  E.  Wilkins, 

"  Colonel^  <?.  M,  Division^  Washingtoii,  />.  C. 
"-AWn.  Lieut.  D,  E.  Graham, 

"Gentlemen:  Referring  to  conversation  had  with  you  on  Sept. 
17thy  as  well  as  our  letter  of  that  daie  quoting  you  on  txoo  million 
hard-hread  cans,  at  that  time  you  instructed  the  writer  to  proceed 
with  our  arrangements  to  get  ready  to  make  these  cans  as  quickly 
as  possible,  and  we  expect  delivery  of  our  dies  and  what  other  tools 
we  need  about  Oct.  15th,  and  if  our  tin  plate  arrives  in  time  we  will 
he  ready  to  produce  cans  not  later  than  Xov.  1st.  Up  to  this  time 
we  have  not  had  an  acknowledgment  of  vour  department's  accept- 
ance of  our  quotation,  and  we  would  be  glad  to  have  you  send  us  n 
formal  acceptance  by  return  mail,  and  oblige, 
"  Yours,  very  truly, 

"  Enterprising  Stamping  Co., 
(Signed)  "J.  A.  McGhee, 

"  Presidents 

9.  Again,  on  October  22,  1918,  claimant  wrote  the  Quartermaster 
General,  attention  Lieut.  D.  E.  Graham,  as  follows : 

"Again  referring  to  our  conversation  of  Sept.  16th     *     *     * 
"  Our  line  for  the  hard-hread  cans  is  practically  complete  and  we 
have  already  received  part  of  our  tin  plate  to  take  care  of  these  cans 
in  accordance  with  otir  letter  to  you  of  Sept,  17th, 

"  Can  you  at  this  time  give  us  any  definite  information  as  to  when 
you  will  he  in  a  'position  to  favor  us  with  orders  for  hard-hread  cans? 
We  would  certamly  very  much  appreciate  any  information  vou  can 
give  us  along  this  line,  as  it  will  enable  us  to  make  our  plans  ac- 
cordingly." 

10.  Claimant  states  in  its  statement  of  claim,  Form  B : 

"1.  That  during  the  emergency  arising  from  the  declaration  of 
war  with  the  German  Empire  ami  prior  to  November  12,  1918,  and 
on  or  about  the  16th  day  of  September,  1918,  the  claimant  entered 
into  an  agreement  with  an  officer  or  agent  acting  under  the  author- 
ity, direction,  or  instruction  of  the  Secretarv  of  War  (President  of 
the  United  States),  for  2,000,000  hard-hread  cans,  delivered  Pitts- 
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burg  district,  at  $51  per  thousand.    Deliveries  to  start  Nov.  Ibt,  or 
sooner,  and  continuing  for  three  months." 

11.  The  claim  herein  is  for  machinery  facilities  provided  by  claim- 
ant for  the  carrying  out  of  its  alleged  contract  for  2,000,000  hard- 
bread  cans,  as  said  by  the  claimant,  "  the  above  machines  and  labor 
in  preparation  for  manufacture  of  hard-bread  cans." 

12.  The  claimant's  case,  as  stated  by  the  Government  attorney  (see 
transcript  of  evidence  Dec.  15,  1919,  p.  2),  is  as  follows: 

"  The  Enterprise  Stamping  Co.  alleges  that  its  representative, 
Mr.  John  A.  McGhee,  was  verbally  instructed  by  Capt.  Graham  to 
equip  his  plant  as  quickly  as  possible  for  the  manufacture  of  hard- 
bread  cans  which  were  to  be  delivered  in  the  Pittsburgh  district; 
iind  that  as  soon  as  the  plant  was  equipped  the  company  was  to 
receive  a  contract  for  two  million  hard-bread  cans,  $51  per  thousand. 
It  is  therefore  alleged  that  pursuant  to  these  instructions  special 
facilities  were  purchased  at  a  cost  of  $2,419.78." 

13.  The  testimony  of  Mr.  McGhee  is  to  the  effect  that  he  was  in- 
structed by  Lieut.  David  E.  'Graham  to  equip  his  factory  forthwith 
for  the  manufacture  of  hard-bread  cans,  of  which  there  was  a  most 
urgent  need.  These  instructions  were  issued  on  September  16  or  17, 
1918.  In  the  claimant's  letter  to  the  Quartermaster  General,  dated 
October  3,  1919,  quoting  paragraph  8,  the  claimant  writes: 

"  Referring  to  conversation  had  with  you  on  Sept.  I7th  as  well  as 
our  letter  of  that  date  quoting  you  on  two  million  hard-br^ad  cans, 
at  that  time  you  instructed  the  writer  to  proceed  with  our  arrange- 
ments to  get  ready  to  make  these  cans  as  quickly  as  possible." 

14.  Lieut.  Graham  testified  that  during  the  fall  of  1918  he  was  a 
lieutenant  in  the  Subsistence  Division  of  the  Quartermaster  Corps, 
and  that  his  immediate  superior  was  Col.  J.  W.  Mcintosh;  that  he 
was  in  charge  of  the  production  of  hard-bread  tins  for  hard-bread 
emergency  rations,  etc.,  and  that  his  instructions  from  his  superior 
were  to  "increase  unlimited  preparations  (for  the  production  of 
hard-bread  and  tins  for  hard-bread)  by  any  means  possible,"  and 
that  "  instructions  were  always  to  the  effect  to  get  all  possible  pro- 
duction of  hard-bread  tins  and  cartons  regardless  of  how  it  was 
done,"  and  that  he  "was  told  to  see  that  this  production  was  in- 
creased as  rapidly  as  possible,  and  see  that  the  manufacturers  of  hard- 
bread  put  in  the  necessary  equipment  and  that  the  tin  manufacturers 
put  in  the  necessary  equipment  immediately." 

15.  Lieut.  Graham  further  testified  that  "  It  developed  that  he 
(the  claimant)  was  in  position  to  equip  his  plant  and  that  he  (the 
claimant)  was  instructed  to  equip  his  plant  for  the  manufacture  of 
hard-bread  tins  ";  that  he  was  not  clear  as  to  whether  or  not  he  fur- 
nished the  claimant  a  contract  for  2,000,000  tins,  and  that  "  I  would 
not  be  willing  to  commit  myself  on  the  quantity  either  way.    I  knew 
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lie  (the  claimant)  was  promised  that  he  would  get  a  contract.'^ 
Lieut.  Graham's  testimony  on  pages  21  and  22  of  the  transcript  of 
testimony,  December  16,  1919,  is  as  follows: 

'*  Q.  You  testified  here  a  few  minutes  ago  you  had  no  authority  to 
give  any  contracts. 

''  Mr.  Graham.  I  had  no  authority  to  give  any  written  contracts, 
as  a  contracting  officer,  sign  any  contracts ;  no. 

"  Q.  Nor  to  negotiate  any  contracts? 

"  Mr.  GitAHAM.  Oh,  I  had  authority  to  negotiate  contracts,  surely. 

"  Q.  But  then  it  had — you  understood  it  had  to  go  through  the 
Board  of  Review  and  all  the  rest  of  the  personnel  afterwards,  in 
order  for  the  contract  to  issue  ? 

"  Mr.  Graham.  We  understood  that  that  was  the  substance  of  the 
original  Notice  28,  but  there  were  so  many  amendments  to  Notice  29 
we  finally  became  very  much  confused  and  hazy  about  it,  so  we  for- 
got it  entirely. 

"  Q.  In  other  words,  the  orders  of  superior  officers  were  absolutely 
disregarded  in  the  office  of  the  Quartermaster  General? 

*■*  Mr.  Graham.  I  would  say  so ;  yes. 

"  Q.  You  had  instructions  and  directions  from  your  superior  offi- 
cer as  to  how  to  proceed  with  reference  to  getting  goods,  didn't  you  ? 

*•*  Mr.  Graham.  To  get  hard  bread  at  any  cost,  sir,  regardless  of 
how  it  could  be  gotten.  We  thought  more  of  the  soldiers  and  the 
<x>nditions  of  the  boys  in  France  than  we  did  of  Form  28,  or  any 
other  so-called  red  tape  which  tied  up  things  and  prohibited  our  get- 
ting supplies  to  France. 

'^  Q.  In  other  words,  you  as  a  lieutenant  at  that  time  in  the  Army, 
knew  more  about  the  conditions  in  France  than  the  Quartermaster 
General  of  the  Army  ? 

"Mr.  Graham.  I  knew  more  apparentlv  of  how  Form  28  would 
function  in  supplying  the  needs  of  the  Army  in  France  than  the 
Quartermaster  General ;  I  will  say  that. 

"  Q.  Did  you  in  fact  ever  give  to  this  claimant  company  any  direc- 
tions to  go  ahead  as  soon  as  he  could  with  the  manufacture  of  tins? 

"  Mr.  Graham.  Yes ;  he  was  told  to  equip  and  get  started. 

"  Q.  Was  told  to  go  ahead  and  manufacture  tin  cans  ? 

"  Mr.  Graham.  Yes. 

"  Q.  It  was  your  intention  to  make  a  contract  with  him? 

"  Mr.  Graham.  Positively." 

"  Q.  Whether  you  had  any  authority,  or  not? 

"  Mr.  Graham"  Yes. 

"Q.  Whether  you  had  instructions  or  directions  to  do  so? 

"  Mr.  Graham.  I  had  instructions  and  authority,  as  I  understood, 
to  get  the  hard  bread  at  any  cost." 

DECISION. 

1.  The  present  case  is  as  nearly  on  all  fours  with  the  case  of  the 
Heekin  Can  Co.,  case  No.  70,  decided  by  this  board  and  reported  in 
volume  1,  part  11,  p.  328^  decisions  of  the  War  Department  Board  of 
Contract  Adjustment,  as  it  is  possible  for  two  cases  to  be.    With  the 
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exception  of  the  names,  the  price,  and  the  dates,  the  two  cases  might 
be  considered  as  exactly  alike. 

2.  As  is  said  in  the  Heekin  Can  case,  supra^ 

"  The  question  for  this  Board  to  decide  is  whether  or  not  an  oral 
contract  was  made  by  Lieut.  Graham  of  the  subsistence  division  of 
the  Quartermaster  General's  office,  with  claimant,  Heekin  Can  Co. 
(Enterprise  Stamping  Company),  for  the  manufacture  of  2,000,000 
hard-bread  cans  by  automatic  machinery." 

3.  We.  can  go  on  and  adopt  the  language  of  that  case  further,  with 
a  few  necessary  changes,  as  follows : 

According  to  the  evidence  claimant  had  an  interview  with  Lieut. 
Graham  on  or  about  September.  16,  and  during  this  interview  was 
informed  that  he  would  receive  an  order  for  2,000,000  hard-bread 
containers  to  be  manufactured  by  machinery.    Claimant,  it  appears, 

f>roceeded  at  once  to  install  the  machinery  to  manufacture  the  hard- 
)read  containers  automatically. 

4.  In  the  letter  of  September  10, 1918,  and  before  this  conversation, 
claimant  had  been  notified  as  follows  : 

"  It  is  requested  that  you  kindly  carry  on  negotiations  direct  with 
the  Depot  Quartermaster,  New  York." 

5.  Notwithstanding  this  letter,  claimant  contends  that  he  was  not 
told  in  the  conversation  at  the  time  that  the  alleged  contract  for  the 
2,000,000  cans  arose,  that  the  contract  would  have  to  come  through 
the  Depot  Quartermaster  at  New  York.    (Tr.  p.  8,  Dec.  15,  1919.) 

"  Q.  Did  Lieut.  (Jraham  advise  you  at  that  time  that  the  contract 
Mould  come  from  the  zone  office? 

"  Mr.  McGiiEE.  My  recollection  is  that  he  said  it  would  come  from 
the  Subsistence  Department  at  Washington.  I  do  not  remember  any- 
tliing  about  the  zone  office." 

"  Q.  You  do  not  remember  of  his  telling  you  that  any  written  con- 
tract which  you  would  receive  would  come  from  the  contracting 
officer  in  vour  particular  zone  ? 

"  Mr.  ]^IcGhee.  No  ;  he  did  not." 

"Q.  You  said  he  promised  you  an  order  for  2,000,000  cans? 

"  Mr.  McGhee.  Yes :  and  he  said  they  would  get  as  many  more  as 
we  could  produce." 

♦  *♦**** 

"  Q.  Did  he  state  that  he  would  give  you  a  contract,  or  -he  would 
recommend  a  contract  for  so  much? 

"  Mr.  McGhee.  No,  sir.  He  said  they  would  prepare  a  contract, 
that  it  would  come  through  the  department  and  it  would  take  pos- 
sibly a  week  or  10  days.  I  am  A^ery  positive  about  that,  and  Air. 
Landon,  who  was  a  party  to  the  conversation,  will  verify  that  con- 
versation. He  was  very  close  to  Lieut.  Graham  and  went  around  with 
the  lieutenant  a  great  deal  to  different  plants  to  help  secure  deliver- 
ies, etc." 
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6.  Lieut.  David  E.  Graham  testified  as  follows  (Tr.  p.  20,  Dec. 
16,  1919) : 

"  Q.  You  would  not  be  willing  to  say  you  did  not  do  it  ? 

'*Mr.  Graham.  No,  sir;  I  would  not  be  willing  to  commit  myself 
on  the  quantity  either  way.  I  know  he  was  promised  he  would  get 
a  contract. 

"  Q.  He  was  also  told  you  had  no  power  to  give  him  a  contract? 

"Mr.  Graham.  No;  he  was  told  that  definite  arrangements  for 
the  contract  would  be  made  by  the  Zone  supply  officer." 

7.  During  the  period  when  this  alleged  contract  is  claimed  to  have 
been  entered  into,  Circular  28,  or,  as  it  is  officially  known,  General 
Notice  No.  28,  Quarterma#er  General's  Department,  dated  July 
18,  1918,  was  in  operation.    That  notice,  in  part,  reads  as  follows: 

"  All  contracts  made  by  purchasing  officer  wherein  the  total  con- 
tract price  is  in  excess  of  twenty-five  thousand  dollars  ($25,000) 
*  *  *  must  first  be  approved  by  the  Director  of  Quartermaster 
Purchases  after  review  and  recommendation  by  the  Board  of  Review 
before  such  contract  shall  be  in  full  force  and  effect." 

8.  In  his  testimony  Lieut.  Graham  says,  with  regard  to  this  cir- 
cular (Tr.  p.  20,  Dec.  16)  : 

"  Q.  You  were  familiar  with  Circular  28  Q.  M.  General  ? 

"''Mr.  Graham.  Yes;  very  familiar  with  it. 

"  Q.  And  you  knew  you  could  not  give  any  contract  for  any 
amount  in  excess  of  $25,000. 

"  Mr.  Graham.  Colonel,  if  you  will  pardon  me,  I  have  a  very 
peculiar  feeling  with  regard  to  Circular  28.  We  all  considered  that 
a  very  huge  joke,  as  a  matter  of  fact,  in  the  Quartermaster's  Depart- 
ment. It  was  amended  from  time  to  time,  and  I  don't  believe  that 
Circular  28  ever  operated  with  any  degree  of  efficiency  in  the  Sub- 
sistence Division ;  in  fact,  we  practically  ignored  it." 

9.  It  will  be  noted  that  he  said,  "  It  was  amended  from  time  to 
time."  It  would  seem  that  Generad  Notice  No.  28  was  amended  but 
once  before  its  cancellation  by  General  Notice  No.  189  on  October 
8,  1918,  and  that  amendment  was  by  General  Notice  No.  72  of  date 
August  13,  1918,  and  applied  only  to  allotments  made  by  the  Food 
Administration  to  the  Quartermaster  Department. 

10.  As  the  alleged  contract  herein  is  largely  in  excess  of  the  sum 
of  $25,000,  and  as  this  provision  of  the  circular  was  known  to  Lieut. 
Graham,  it  is  seeen  that  at  the  time  of  the  making  of  the  alleged 
contract  for  the  purchase  by  the  Government  of  2,000,000  hard 
bread  cans,  Lieut.  Graham  had  absolutely  no  express  authority  to 
make  same  on  behalf  of  the  Government.  Under  the  provisions  of 
the  notice  above  quoted,  no  officer  of  the  War  Department  had  au- 
thority to  consummate  a  contract  for  the  Quartermaster  General's 
Department  involving  a  larger  amount  than  $25,000,  since  this  was 
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the  sole  province  of  the  Director  of  Quartermaster  Purchases  on 
recommendation  of  the  Board  of  Review  named  in  the  notice. 

11.  The  claimant  company  was  notified  in  writing  by  the  Quar- 
termaster General's  office  that  its  dealings  must  be  through  the 
depot  quartermaster  at  New  York  (letter  of  Sept.  10,  1918). 
This  was  before  the  alleged  contract  with  Lieut.  Graham,  and  was 
sufficient  to  put  claimant  on  notice  that  its  dealings  for  a  contract 
must  be  with  an  officer  other  than  Lieut  Graham,  who  was  stationed 
in  Washington. 

12.  While  this  case  is,  as  said  originally,  on  all  fours  with  the 
Heekin  Can  Co.  case,  denial  of  relief  would  have  to  follow  as  in 
that  case.  The  Heekin  Can  Co.  decision  was,  however,  overruled  by 
the  Secretary  of  War  on  December  26,  1919. 

18.  This  case,  we  think,*  can  be  decided  upon  another  point,  and 
as  this  other  branch  of  the  case  is  substantially  identical  with  the 
New  Orleans  Can  Co.  case  (vol.  1,  Pt.  II,  p.  163,  Decisions  of  the 
Board  of  Contract  Adjustment),  it  will  be  further  corsidered  along 
that  line. 

14.  The  question,  therefore,  is  as  to  whether  or  not  an  implied 
agreement  was  entered  into  between  the  claimant  and  the  Govern- 
ment on  or  about  September  16  or  17,  1918,  arising  out  of  the  fact 
that  Lieut.  Graham  directed  the  claimant  to  equip  itself  with  the 
necessary  machinery  for  the  manufacture  of  tin  cans  for  hard-bread. 

15.  The  evidence  both  of  the  claimant  and  of  Lieut.  Graham  is 
to  the  effect  that  the  claimant  was  instructed  to  procure  the  neces- 
sary equipment  for  the  manufacture  of  hard-bread  tins,  and  that  the 
claimant  obeyed  the  instructions  of  the  Government  officer  and  pur- 
chased and  installed  the  necessary  equipment,  and  its  claim  is  based 
on  the  loss  accruing  to  it  by  its  compliance  with  the  directions  of 
Lieut.  Graham. . 

16.  Although  it  was  not  within  the  scope  of  Lieut.  Graham's 
duties  to  enter  into  a  written  contract  formally  executed  in  the 
manner  prescribed  by  law,  yet  it  was  his  duty  to  see  to  it  that  the 
production  of  hard-bread  cans  be  greatly  increased  to  meet  the  urgent 
need,  and  in  directing  this  claimant  to  equip  its  mills  for  the  produc- 
tion of  hard-bread  tins  he  was  acting  within  the  scope  of  his  duty* 
In  so  doing  he  had  express  instructions  from  his  superior  officer.  Col. 
Mcintosh,  and  it  appears  from  Lieut.  Graham's  testimony  that  he 
issued  such  directions  in  many  instances  and  his  directions  were 
obeyed. 

17.  On  these  facts,  it  is  the  duty  of  the  Government,  under  the 
act  of  March  2,  1919,  to  give  a  contractor  relief  for  such  losses  as  it 
has  suffered  by  compliance  with  directions  of  a  Government  officer 
under  the  circumstances  stated.  An  implied  agreement  arose  on 
September  16  or  17,  1918,  by  which  the  claimant  undertook  to  equip 
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its  mills  with  machinery  for  the  manufacture  of  hard-bread  tins^ 
and  the  Government  undertook  to  reimburse  the  claimant  for  any 
loss  that  it  might  suffer  by  its  compliance  with  the  directions  of 
Lieut.  Graham. 

DISPOSmON. 

1.  This  board  will  make  and  transmit  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement,  and  certificate  Form 
C  to  the  Claims  Board,  Director  of  Purchase,  for  action  in  the  man- 
ner provided  in  subdivision  (c),  section  5,  Supply  Circular  No.  17, 
Purchase,  Storage  &  Traffic  Division. 

Col.  Delafield,  Lieut.  Col.  Junkin,  and  Mr.  Eaton  concurring. 
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Case  No.  1264. 

In  re  CLAIM  OF  TROY  LAUNDRY  MACHINERY  CO.,  LTD. 

1.  CONTRACT — ORAL. — Where  the  Government  through  an  officer  of  the  War 
Department  entered  into  an  oral  agreement,  under  the  terms  of  which, 
claimant  was  to  furnish  certain  articles  to  the  Government,  and  claim-^ 
ant  delivered  such  articles  and  the  Government  accepted  same,  the 
Government  is  liable  for  the  price  agreed  to  be  paid. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic  Di- 
vision Supply  Circular  No.  17  for  $9,778,  the  purchase  price  of 
<jertaiii  laundry  machinery  which  it  is  alleged  the  claimant  agreed 
to  furnish  and  the  Government  agreed  to  purchase  f.  o.  b.  Chicago, 
111.,  and  Boston,  Mass.,  under  a  contract  entered  into  with  Lieut. 
Eobert  W.  Weeks,  Chemical  Warfare  Service,  United  States  Army, 
on  or  about  July  25,  1918;  and  also  for  $43.52  freight  charges  pre- 
paid by  the  claimant  on  some  of  the  material  delivered  to  the  Gov- 
ernment. 

2.  Under  date  of  July  24,  1918,  a  procurement  request  was  pre- 
pared by  Maj.  George  F.  Felker,  of  the  Chemical  Section,  Edgewood 
Arsenal,  asking  the  contracting  authority  to  issue  an  order  to  the 
claimant  for  certain  specified  laundry  equipment  to  cost  $9,778 
f.  o.  b.  Chicago,  111. 

3.  On  July  25,  1918,  Lieut.  Eobert  W.  Weeks,  Chemical  Warfare 
Service,  verbally  instructed  the  claimant  through  its  representative, 
Mr.  G.  H.  Child,  to  furnish  the  Government  the  laundry  machinery 
above  referred  to  and  agreed  on  behalf  of  the  Government  to  pay 
therefor  $9,778  plus  freight  from  shipping  point. 

4.  Under  date  of  July  29,  the  claimant  addressed  a  letter  to  Edge- 
wood  Arsenal,  reading  in  part  as  follows : 

"  Our  representative,  Mr.  G.  II.  Child,  telephones  us  an  order  for 
the  following  laundry  equipment: 

Item  No.  1. — 2  42  by  30  inch  style  M-1  one  pocket  Henrici  metal 
washers  with  tohin  bronze  cylinder  and  planer  type  vertical  motors 
wound  for  servic»e  220  volts,  8  phase,  60  cycles,  alternating  cur- 
rent   $3,  600. 00 
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Item  No.  2. — 2  30-inch  solid  curb  extractors,  equipped  with  type  C    . 

cover,  gravity  brake  and  220  volt,  2  phase,  60  cycles,  alternating 

current,  horizontal  motor  attached  with  push-button  starter $1,530.00 

Item  No.  3. — 1  troy  soap  saving  system  complete  with  two  tanks, 

stand,  bracket  and  boil  pipe 110.00 

Item  No.  4. — 2  42  by  60  inch  hot-air  reversing  type  dry-room  tumblers 

with  2-M  mesh  galvanized  woven  wire  cylinders,  having  one  door,. 

no  partition,  type  A  drive,  A-1  reversing  two  motors  wound  for 

220  volts,  3  phase,  60  cycles 4,090.00 

Item  No.  5.— 16  32  by  22  by  25  inch  troy  metal  truck  tubs  with  wood 

drain  board  and  draw-oflf  cock 448.00 

9, 778. 00 

"  The  above  prices  are  f .  o.  b.  cars  our  factory  at  Chicago,  111.,  and 
Boston,  Mass. 

"We  understand  that  you  will  send  us  formal  order  confirming 
vour  instructions  to  Mr.  Child,  and  we  trust  this  will  be  forthcom- 
ing in  early  mail,  as  we  are  anxious  to  receive  the  shipping  instruc- 
tions in  order  that  we  may  send  same  to  the  factory." 

5.  This  letter  was  acknowledged  by  Edgewood  Arsenal,  but  on 
account  of  the  supply  of  material  of  ttiis  type  having  been  trans- 
ferred to  the  Construction  Division  of  the  Army,  no  written  pro- 
curement order  was  issued  to  the  claimant  prior  to  the  armistice. 

6.  The  equipment  ordered  as  above  has  been  delivered  to  the  Edge- 
wood  Arsenal  and  accepted  by  the  Government. 

DECISION. 

1.  The  facts  in  the  case  establish  the  existence  of  an  oi^al  agreement 
under  which  the  claimant  agreed  to  sell  and  the  Government  agreed 
to  purchase  and  to  pay  for  tlie  laundry  machinery  covered  by  this 
claim,  and  the  claimant  is  entitled  to  be  paid  the  agreed  price  therefor. 

DISPOSITION. 

1.  This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  tlie 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the 
appropriate  officer  for  payment. 

Col.  Delafield,  Mr.  Patterson,  and  Mr.  McCandless  concurring. 
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Case  No.  2349. 

Jn  re  CLAIK  OF  BLU77  CITY  OBAIir  CO. 

1.  INTEREST  ON  HOLDING  OATS. — Where  deliveries  of  oats  formerly  con- 

tracted for  are  suspended  for  six  weeks,  there  being  no  agreement  that, 
the  Government  should  pay  interest  during  the  time  of  such  suspension, 
there  is  no  liability  on  the  part  of  the  Government  to  pay  interest. 

2.  CLAIK  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919» 

for  ^580.06,  interest,  because  delivery  of  oats  formerly  contracted  for 
was  delayed  by  the  Government  for  six  weeks.  Held,  claimant  is  not 
entitled  to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  on  a  claim  for  interest  amounting  to 
$580.06  alleged  to  be  due  on  account  of  two  informally  executed 
contracts  under  the  following  circumstances: 

2.  On  or  about  October  21,  1918,  the  Forage  Branch,  Fuel  and 
Forage  Division,  Office  of  the  Quartermaster  General,  Chicago^ 
111,  sent  claimant  purchase  orders  Nos.  B-02627  and  B-02672,  each 
for  50,000  bushels  of  No.  3  white  oats  at  81^  cents  per  bushel  to  be 
delivered  at  the  rate  of  two  cars  per  day  to  Sub-Depot  Quartermas- 
ter, Camp  Beauregard,  La.  Each  of  the  said  purchase  orders  con- 
tained the  following  instructions,  marked  "  Important  " : 

"  1.  The  number  of  thin  order  must  appear  on  each  invoice  and 
bill  of  lading,  and  on  all  correspondence  pertaining  to  this  contract. 

"2.  Sight  drafts  may  be  drawn  for  100  per  cent:  (A)  When 
supported  by  public  warehouse  receipt;  (B)  When  supported  by 
Government  bills  of  lading. 

"  3.  If  shipments  move  on  commercial  bills  of  lading,  drafts  for 
95  per  cent  of  invoice  value  may  be  drawn  when  accompanied  by 
bills  of  lading  in  triplicate,  original  and  two  copies. 

"  4.  Invoices  and  inspections  and  weight  certificates  must  in  all 
cases  be  furnished  in  duplicate.  Invoices  should  be  certified  as 
follows :  *  I  hereby  certify  that  the  above  account  is  correct  and 
payment  therefor  not  received.'  Title  or  authority  for  signing  must 
be  indicated. 

"  5.  If  contractor  elects  not  to  draw  draft,  prompt  payment  will 
be  made  direct  upon  receipt  of  invoices  properly  supported." 
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3.  By  letter  of  October  23,  1918,  the  Chief  of  the  Forage  Branch, 
OiBBce  of  the  Quartermaster  General,  Chicago,  111.,  notified  the  claim- 
ant as  follows : 

"  1.  Reference  our  purchase  of  October  21st,  sack  and  ship  100,- 
000  bushels  No.  3  white  oats  to  Camp  Quartermaster,  Camp  Beau- 
regard, La. 

"2.  This  will  be  known  as  shipping  order  SOB- 1473  and  con- 
tract B-02627  of  this  office. 

"  3.  Ship  on  straight  form  commercial  bills  of  lading,  same  to  be 
plainly  marked  '  To  be  converted  into  Government  bills  of  lading  at 
destination.' 

"  4.  Start  shipments  immediately  and  continue  at  the  rate  of  two 
cars  per  day  until  completed. 

"  5.  In  making  this  shipment  you  are  authorized  to  use  20,000  of 
the  single  five-bushel  sacks  which  you  have  on  hand  for  our  ac- 
count." 

On  November  30,  1918,  the  Chief  of  the  Forage  Branch  sent  the 
following  telegram  to  claimant  : 

''  Stop  immediately  all  shipments  of  oats  on  orders  of  this  office 
Confirm.'' 

4.  At  the  time  of  receiving  the  telegram  of  November  30  the  claim- 
ant had  already  shipped  13,115  bushels  of  oafs  under  the  two  pur- 
chase orders,  leaving  a  balance  of  86,885  bushels  as  the  balance  of 
the  quantity  covered  by  said  purchase  orders. 

By  letter  of  December  23,  1918>  the  Chief  of  the  Forage  Branch, 
Subsistence  Division,  Office  of  the  Director  of  Purchase,  directed 
the  claimant  to  ship  the  remainder  of  the  oats  under  the  said  pur- 
chase orders,  namely,  86,885  bushels  (bulk),  to  the  Wheat  Export 
Co.,  care  of  the  British  Ministry  of  Shipping,  New  Orleans,  La.,  for 
export.  The  claimant  alleges  in  its  petition  that  it  did  not  receive 
instructions  and  permit  for  this  shipment  until  December  29,  1918. 
These  oats  were  shipped  according  to  the  instructions  and  paid  for 
at  the  price  agreed  upon,  and  so  there  is  no  claim  for  the  value  of. 
the  oats  coA^ered  by  said  purchase  orders. 

5.  The  basis  of  claim  is  for  interest  on  $71,028.48  at  6  per  cent 
for  49  days,  amounting  to  $580.06,  being  the  interest  on  the  value 
of  86,885  bushels  of  oats  at  8 If  cents  per  bushel,  which  oats  were 
iield  up  from  shipment  on  instructions  of  the  Government  from 
November  11,  3918,  to  December  30,  1918,  a  period  of  49  days. 

DECISION. 

1.  The  claimant  contends  that  it  has  been  damaged  to  the  extent 
of  $580.06  on  account  of  loss  of  interest  at  6  per  cent  on  $71,028.48, 
being  the  value  of  oats  undelivered  by  claimant  under  two  purchase 
orders  from  the  Government  from  November  11,  1918,  whep  Uv^f^p 
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ordered  to  hold  up  further  shipments  of  oats,  until  December. 30^ 
1918,  when  claimant  received  instructions  to  ship  the  balance  of  said 
oats  aggregating  86,885  bushels. 

2.  Neither  the  purchase  orders  by  which  the  Government  con- 
tracted to  purchase  said  oats,  nor  any  other  contract  or  agreement 
with  the  Government  stipulated  that  the  Government  should  pay 
interest.  As  a  general  rule,  interest  is  not  allowable  on  claims 
against  the  Government  unless  it  is  stipulated  in  the  contract  or 
expressly  given  by  statute.  Section  1168  of  the  Compiled  Statutes 
of  1916  provides: 

. ''  No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  the  payment  of  interest." 

In  National  Home  v,  Parrish  (229  U.  S.  494)  it  was  held : 

"  Generally,  interest  is  not  allowable  on  claims  against  the  Govern- 
ment unless  it  has  stipulated  to  pay  it  or  is  given  by  statute." 

(See  also  17  Ops.  Atty.  Gen.,  815:  Scully  v.  U.  S.,  197  Fed.,  327; 
Myerle  v.  U.  S.,  Ct.  CI.,  105;  Axman  v,  U.  S.,  47  Ct.  CL,  553; 
McLachlan  &  Co.  v.  U.  S.,  36  Ct.  CI.,  186;  Claim  J.  B.  Williams 
Co.,  1  Dec.  Bd.  Cont.  Adj.,  225;  Claim  Lehigh  Machine  Co.,  1  Dec. 
Bd.  Cont.  Adj.,  150.) 

3.  Neither  the  contracts  under  which  the  Government  agreed  to 
purchase  the  oats  from  the  claimant  nor  any  statute  authorizes  the 
allowance  of  interest  on  the  value  of  the  oats  remaining  undelivered 
by  the  claimant  from  the  time  it  was  requested  to  hold  up  deliveries 
until  it  received  orders  to  ship  the  balance  of  the  oats  to  the  British 
Ministry  of  Shipping.  It,  therefore,  follows  that  the  allowance  of 
interest  is  not  authorized.    The  relief  prayed  for  is,  therefore,  denied^ 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1254. 

In  re  CLAIK  07  SIKFLE  SIXON  KAHTTFACTUBINO  CO. 

1.  BECOKMENDATION  OF  AWARD  07  CONTRACT.— Where  a  contractor  en- 
gaged exdnsively  in  Oovernment  work  is  informed  by  a  procurement 
officer  that  it  had  been  recommended  for  another  contract,  bnt  i%  ad- 
vised to  do  nothing  nntil  it  should  receive  the  contract,  but,  relying 
upon  the  advice  of  another  officer  who,  however,  had  no  contracting 
authority,  maintained  its  organization  and  equipment  in  readiness  for 
the  expected  contract  which  was  never  awarded,  the  contractor  is  not 
entitled  to  reimbursement  under  the  act  of  March  2,  1919. 

8.  GLAHC  AKD  decision. — Claim  under  the  act  of  March  2,  1919,  for  reim- 
bursement of  expenses  incurred  in  maintenance  of  organization  in  ex- 
pectation of  receiving  a  contract  for  white  duck  coats  and  trousers. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FIXDINGS  AND  DECISTOX. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  for  $15,240  has  been  filed  with  the  Claims  Board, 
Office  of  the  Director  of  Purchase.  Said  Board  having  determined 
said  claim  adversely  to  the  claimant,  appeal  was  taken  to  this  Board 
June  30,  1919. 

As  presented  before  this  Board,  the  claim  falls  under  class  B  and 
is  for  expenses  incurred  in  maintaining  its  organization  and  equip- 
ment in  readiness  for  the  performance  of  a  e<yi5vract  which,  as  it  con- 
tends, was  promised  it  but  which  it  never  received. 

FINDING  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

In  the  month  of  October,  1918,  and  at  the  subsequent  times  herein- 
after mentioned,  claimant,  the  Simple  Simon  Manufacturing  Co., 
was  a  copartnership  engaged  in  the  manufacture  of  children's  cloth- 
ing, at  Philadelphia,  Pa.  B.  F.  Taylor  was  one  of  the  partners. 
John  Wiechers  was  a  civilian  employee  of  the  War  Department,  as- 
signed to  the  office  of  Quartermaster  General  in  New  York  City,  as 
procurement  man  on  denim  overalls,  coats,  and  white  ducks,  chief  of 
the  inspection  branch  of  the  white  goods  section,  and  chief  of  the 
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specifications  branch  of  the  manufacturing  section.  William  Brooks 
was  a  captain  in  the  Quartermaster  Corps  and  had  charge  of  the  Uni- 
forms Branch,  Clothing  and  Equipage  Division,  Zone  Supply  Office, 
Philadelpliia,  Pa.  Neither  Mr.  Wiechers  nor  Capt.  Brooks  was  a 
contracting  officer. 

Capt.  Brooks,  prior  to  ent<?ring  the  military  servit  e  of  the  United 
States,  had  been  for  many  years  engaged  in  the  clothing  business 
in  Philadelphia,  was  well  acquainted  with  all  the  clothing  manu- 
facturers of  that  city,  and  their  facilities  for  performing  Govern- 
ment contracts.  He  was  frequently  consulted  by  Mr.  Wiechers 
relative  to  orders  placed  or  the  placing  of  which  was  contemplated 
with  clothing  manufacturers  in  Philadelphia,  and  his  advice  was 
uniformly  relied  upon. 

At  some  time  in  the  month  of  January,  1918,  claimant  abandoned 
its  regular  work  and  devoted  itself  entirely  to  Government  contracts 
until  December  3,  1918.  During  this  period  it  received  in  all  three 
contracts:  Two  for  blue  denim  fatigue  uniforms  and  one  for  white 
duck  clothing.  These  contracts  were  performed  by  it  in  a  manner 
generally  satisfactory  to  the  Government.  Each  of  these  contracts 
was  negotiated  by  Mr.  Taylor  on  behalf  of  claimant  with  Mr. 
Wiechers.  It  does  not  appear  that  Mr.  Taylor  pursued  any  inquiry 
as  to  the  scope  of  Mr.  Wiechers'  duties  or  the  extent  of  his  authority, 
knowing  him  merely  as  "a  representative  of  the  Government."  On 
each  occasion  he  made  his  arrangements  to  begin  work  upon  Mr. 
Wiechers'  statement  that  his  bid  had  been  approved,  giving  the  bond 
«vhich  was  required  as  a  prerequisite  to  his  receiving  from  the 
Oovernment  the  fabric  of  which  the  articles  were  to  be  made,  and 
entering  upon  theii^ 'manufacture  without  awaiting  the  formal 
contract,  which,  in  each  of  the  three  instances,  followed  two  or  three 
•weeks  later. 

III. 

On  or  about  October  16,  1918,  Mr.  Taylor  had  an  interview  with 
Mr.  Wiechers  at  the  latter's  office  in  New  'York  City  in  which  the 
question  of  another  contract  for  wiiite  goods  between  the  claimant 
and  the  Government  was  discussed.  Mr.  Wiechei^  informed  Mr. 
Taylor  that  claimant  had  been  recommended  for  another  contract 
and  there  was  some  discussion  about  the  quantit3\  It  was  Mr. 
Wiechers'  custom  at  this  time  to  inform  all  contractors  that  there 
had  been  a  change  in  the  routine  respecting  the  awarding  of  con- 
tracts in  his  branch  and  that  his  action  was  merely  a  recommenda- 
tion w^hich  had  to  be  accepted  by  the  Board  of  Awards  and  then 
referred  to  a  Board  of  Review  in  Washington;  and  to  advise  such 
contractor  to  wait  until  he  received  a  contract. 
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IV. 

Shortly  after  Mr.  Taylor's  interview  with  Mr.  Wiechers,  referred 
to  in  the  last  previous  finding,  Mr.  Taylor  had  an  interview  with 
Oapt.  Brooks  aforesaid,  at  the  latter's  office  in  Philadelphia,  in 
which  he  informed  Capt.  Brooks  of  said  interview  and  stated  that 
Mr.  Wiechers  had  told  him  that  he  had  been  recommended  for  a 
<?ontract  for  30,000  white  duck  coats  and  trousers  and  asked  Capt. 
Brooks'  advice  as  to  what  he  should  do.  Capt.  Brooks  replied  in 
substance : 

"If  Mr.  Wiechers  has  told  you  that  you  are  recommended  for 
30.000  white  duck  coats  and  trousers,  I  would  advise  you  to  promptly 
get  ready  to  execute  that  contract,  because  when  it  comes  through, 
we  will  insist  on  you  fulfilling  the  requirements  of  the  contract  and 
will  not  stand  for  any  delinquencies." 


Thereafter  Mr.  Taylor  called  upon  or  telephoned  Capt.  Brooks 
about  every  other  day  in  reference  to  the  expected  contract  until 
November  26,  when  Capt.  Brooks  notified  him  to  give  up  all  expecta- 
tion of  ever  receiving  a  contract  and  to  resume  his  civilian  work 
at  the  earliest  possible  moment.  Claimant  acted  promptly  in  accord- 
ance with  said  notification  and  on  December  3  was  in  condition  to 
take  up  work  ol  the  character  of  that  in  which  it  had  been  engaged 
prior  to  its  entry  upon  work  for  the  War  Department. 

VI. 

During  the  period  between  the  date  of  Mr.  Taylor's  interview  with 
Mr.  Wiechers,  set  forth  in  Finding  III,  above,  and  the  date  of 
the  receipt  of  notification  from  Capt.  Brooks,  referred  to  in  the  last 
preceding  finding,  claimant  maintained  its  organization  and  equip- 
ment for  the  performance  of  the  expected  contract  at  an  expense  of 
$115  a  week  for  rent  and  salary  of  its  factory  foreman. 

CONCLUSION. 

While  Mr.  Wiechers  would  not  swear  specifically  that  he  informed 
Mr.  Taylor  that  his  action  upon  claimant's  bid  was  advisory  merely 
and  had  no  contractual  force,  the  Board  is  constrained  to  the  con- 
clusion that  all  the  probabilities  point  to  his  having  done  so.  His 
recollection  is  clear  that  he  never  told  anyone  that  he  had  any  power 
to  make  a  contract,  and  Mr.  Taylor  admits  that  Mr.  Wiechers  in- 
formed him  of  the  change  in  the  routine  of  awarding  contracts  by 
reason  of  which,  to  quote  Mr.  Wiecher's  language :  "  my  powers  have 
been  shorn."  That  Mr.  Taylor  had  some  doubt  in  his  own  mind  as 
to  whether  he  had  a  contract  or  not,  is  indicated  by  the  fact  of  his 
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calling  immediately  upon  Capt.  Brooks — the  latter  says  that  Mr. 
Taylor  stated  to  him  he  had  seen  Mr.  Wiechers  on  the  previous  day. 
Capt.  Brooks  further  testified  that  at  a  subsequent  interview  with 
Mr.  Taylor  he  informed  the  latter  that  he  (Capt.  Brooks)  had  re- 
ceived a  letter  of  notification  from  the  New  York  office  that  a  con- 
tract had  been  awarded  and  for  him  (Taylor)  "to  sit  tight  till  it 
came  through." 

This  testimony  might  be  controlling  in  deciding  the  case  if  it  were 
not  for  the  fact  that  Capt.  Brooks  apparently  never  received  any 
such  letter,  although  he  testified  in  considerable  detail  as  to  its  con- 
tents and  as  to  the  fact  that  it  was  customary  to  send  such  a  letter 
whenever  a  contract  was  recommended.  He  promised  to  supply  it 
from  his  files,  but  after  some  delay  informed  the  Board  in  writing, 
under  date  of  December  30,  1919,  that  a  search  of  the  files  in  the 
Quartermaster  Department  in  Philadelphia  had  failed  to  disclose 
any  such  communication  and  that,  therefore,  it  was  very  possible 
he  had  been  mistaken  and  had  confused  this  case  with  some  other 
case.  A  further  search  of  the  files  of  the  New  York  office,  Light 
Goods  Section,  Clothing  and  Equipage  Division,  now  in  Washing- 
ton, failed  to  show  any  such  letter  was  ever  dispatched. 

After  a  careful  consideration  of  the  file  and  of  the  testimony, 
therefore,  this  Board  reaches  the  conclusion  that  claimant  has  failed 
to  establish  by  a  preponderance  of  evidence  that  "any  agreement 
within  the  purview  of  the  act  of  March  2,  1919,  was  made  between 
it  and  any  officer  acting  under  the  authority,  direction  or  instruction 
of  the  Secretary  of  War,  and  relief  must  therefore  be  denied. 

DECISION  AND  DISPOSITION. 

This  Board  will  enter  a  final  order  in  the  usual  form,  denying  re- 
lief. 

Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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Case  No.  1804. 

.     In  re  CLAIM  OF  BAUSCH  &  LOMB  OPTICAL  CO. 

1.  AG&EEKSHT    IKFLIEB    FBOK    ACCEPTANCE.— Where    the    Ooyernment 

orders  sample  telescopes  prior  to  November  12,  1918,  and  accepts  de- 
livery without  having  fixed  any  price,  there  is  an  implied  agreement 
such  as  will  entitle  the  manufacturer  to  relief  under  the  act  of  March  2, 
1919. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,   1919,  for  ex- 

penses incurred  in  the  manufacture  of  two  experimental  observation 
telescoped  ordered  and  accepted  by  the  Government.  Held,  claimant  is 
entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF    FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $1,967.46,  by- 
reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States.  The  claim  was  originally  filed 
with  the  Ordnance  Claims  Board,  and  was  forwarded  on  August 
12,  1919,  to  this  Board  on  the  ground  that  it  is  a  class  B  claim. 

2.  In  August,  1918,  the  engineering  division  of  the  Ordnance  De- 
partment at  a  conference  decided  to  have  the  claimant  make  sam- 
ples of  observation  telescopes,  to  be  used  in  determining  the  designs 
of  a  large  number  which  the  Government  was  preparing  to  order. 

3.  As  instructed  at  said  conference  in  August,  1918,  Lieut.  Maurice 
P.  Anderson  went  to  the  claimant's  establishment  in  Rochester, 
N.  Y.,  and  orally  requested  the  claimant  to  proceed  with  work  on 
two  experimental  telescopes  described  by  him  without  waiting  for 
a  formal  order.  On  August  28,  1918,  Mr.  Anderson  wrote  the 
claimant  as  follows: 

"  It  is  understood  that  you  are  about  to  forward  3  sample  obser- 
vation telescopes  to  Washington  for  the  inspection  of  the  engineer- 
ing division,  and  that  you  will  submit  a  price  on  the  samples  to 
this  office  in  order  that  you  may  be  reimbursed." 

In  accordance  with  Mr.  Anderson's  request  the  claimant  manu- 
factured a  2-inch  telescope  and  a  3-inch  telescope  and  delivered  them, 
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together  with  a  third  telescope,  which  it  took  from  stock,  to  Capt. 
Wiley,  of  the  engineering  division.  The  said  third  telescope  was 
returned  to  claimant.  The  claimant  has  withdrawn  its  claim  for 
the  third  telescope. 

4.  No  price  was  fixed  on  the  2-inch  telescope  and  the  3-inch  tele- 
scope, which  were  delivered  and  accepted  by  the  Government. 

DECISION. 

1.  The  request  by  Maurice  P.  Anderson  that  the  claimant  manu- 
facture the  2-inch  telescope  and  the  3-inch  telescope,  the  perform- 
ance of  said  work  by  the  claimants,  and  the  delivery  of  the  said 
telescopes  and  acceptance  thereof  by  the  Government,  constitute  an 
implied  agreement,  and  the  obligation  arises  on  the  part  of  the 
Government  to  pay  the  claimant  the  necessary  costs  of  said  work 
plus  a  reasonable  profit. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 

RECOMMENDATION. 

An  examination  of  the  supplementaL  contract,  cancelling  and  set- 
tling War  Ordnance  P16617-1218C,  contract  with  the  claimant, 
dated  October  17,  1918,  for  3,000  telescopes  at  $225  each,  under 
which  claimant  received  $42,116.99  for  amortization  of  special  facili- 
ties, etc.,  should  be  made  to  determine  whether  said  settlement  covers 
any  part  of  "overhead,"  "drawings,"  and  "patterns"  asked  for 
in  this  claim. 

Col.  Delafield  and  Mr.  Eaton  concurring. 
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Case  No.  56. 

Jn  re  CLAIM,  OF  OLIVEB  lUON  &  STEEL  CO. 

1.  ICSXTINO  OF  THE  MINDS. — Where  the  Ooyemment  asks  for  bids  on  piolc 

mattocks  In  accordance  with  bine  print  B-T,  and  claimant  submitted 
a  bid  according  to  its  own  blue  print  No.  25-101,  and  the  Ck>yemment 
wrote  claimant  that  recommendation  for  a  contract  had  been  made  ac- 
cording to  Government  blue  print  B-7,  and  claimant  wrote  back  that 
It  had  changed  the  specifications  to  its  own  blue  print  No.  25-101,  to 
which  letter  the  Goyernment  did  not  reply,  and  claimant  immediately^ 
began  to  make  dies  and  incurred  expense  for  the  performance  accord- 
ing to  Its  own  blue  print,  No.  25-101,  there  Is  no  meeting  of  the  mindii; 
constituting  an  agreement. 

2.  CLAIX  AND  DECISION.— Claim  is  made  under  the  act  of  Karch  2,  1919^ 

for  1819.77,  for  dies  and  material  preparing  to  perform  an  oral  agree- 
ment for  pick  mattocks.  Held,  there  was  no  meeting  of  minds,  and. 
therefore  no  agreement,  and  that  claimant  is  not  entitled  to  recoyer. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  Form  B  was  filed  with  this  Board  under  P.  S.  &  T.  Supply 
Circular  No.  17,  1919,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  claimant  and  an  officer  or  agent  acting- 
under  the  authority  of  the  Secretary  of  War. 

The  claim  is  for  the  value  of  steel  bought  to  perform  an  alleged 
oral  agreement  between  claimant  and  the  Hardware  and  Metals 
Division,  Purchase,  Storage,  and  Traffic  Division  of  the  War  Depart- 
partment. 

A  hearing  was  held  December  23,  1918. 

STATEMENT  OF  TACTS. 

1.  Some  time  before  October  12,  1918,  the  Hardware  and  Metafe 
Division  requested  bids  on  pick  mattocks  in  accordance  with  blue 
print  B/7. 

2.  On  or  about  October  12,  1918,  claimants  submitted  to  the 
Hardware  and  Metals  Division  a  bid  covering  the  manufacture  of 
20,000  pick  mattocks  in  accordance  with  claimant's  blue  print  No. 
25-101,  dated  October  12,  1918. 

3.  On  October  22,  1918,  Mr.  Usher,  vice  president  of  claimant 
company,  had  an  interview  with  Mr.  Chas.  H.  Garrity,  buyer  for 
the  Hardware  and  Metals  Division,  at  which  the  placing  of  an  order 
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was  discussed,  and  Mr.  Garrity  told  Mr.  Usher  that  claimant  "  was 
going  to  be  awarded  "  an  order  for  the  picks,  and  asked  him  to  pro- 
ceed with  their  manufacture  in  accordance  with  claimants'  blue 
print  No.  25-101. 

4.  Mr.  Usher,  liowevor,  did  not  wish  to  rely  on  this  statement  of 
Mr.  (irarrity  as  constituting  an  agreement  with  the  Government,  but 
insisted  on  having  something  in  writing. 

5.  In  complian  e  with  Mr.  Usher's  request,  Mr.  Garrity  stated  to 
Mr.  T\shor  that  ho  had  no  authority  to  give  such  a  writing,  and 
referred  the  matter  to  his  superior  officer,  Mr.  George  W.  Welles, 
chief  of  procurement  branch  Xo.  1  of  the  division,  who  directed  Mr. 
Garrity  to  prepare  a  letter  for  Mr.  Welles'  signature  embodying  the 
position  of  the  department  in  relation  to  the  proposed  contract. 
This  letter  was  prepared  by  Mr.  Garrity  and  signed  by  Mr.  Welles 
and  delivered  to  Mr.  Usher.  The  letter  is  dated  October  22,  1918, 
and  is  in  evidence  as  claimants'  Exhibit  1.  The  material  part  of  the 
letter  is  as  follows : 

"  1.  This  office  has  recommended  to  the  Contract  Department 
the  purchase  of  20,000  pick  mattocks  as  per  blue  print  B/7  without 
handles  at  a  price  of  07i  ( ents,  f.  o.  b.  Pittsburgh,  2  per  cent  cash  10 
days,  net  60." 

6.  Mr.  Garrity  states  in  his  testimony  that  he  had  no  authority  to 
fix  or  change  specifications  or  designate  the  blue  print  to  be  used 
without  his  chief's  consent. 

7.  Upon  receipt  of  this  letter,  claimants  appear  to  have  purchased 
the  steel  in  question. 

8.  On  October  25,  1918,  claimants  replied  to  above  letter  from  Mr. 
Welles'  office  stating  as  follows : 

"  We  acknowledge  with  thanks  receipt  of  your  letter  of  October 
22nd,  instructing  that  we  enter  your  order  for  20,000  pick  mattocks 
prices  up  on  accordance  with  our  proposition  to  you  of  October  12th. 

"  We  note,  however,  that  in  sending  us  this  letter  you  have  specified 
that  the  pick  mattocks  are  to  be  per  blue  print  B/7,  whereas  our 
quotation  was  made  to  apply  for  a  substitute  pick  mattock  as  shown 
on  Oliver  blue  print  25-101',  dated  October  12,  1918,  copy  of  which 
we  enclose  herewith.     *     *     * 

"  We  have  made  this  correction  in  the  letter  and  are  at  work  on  the 
dies  for  making  this  forging.  We  hope  to  submit  you  a  sample  early 
next  week  and  begin  deliveries  promptly  November  1st  at  the  rate  of 
4,000  per  week,  as  required." 

No  reply  to  this  letter  was  made  and  no  further  correspondence 
ensued. 

These  samples  were  not  received  up  to  November  12,  1918.  No 
samples  were  ever  approved,  and  no  contract  or  formal  order  for  the 
picks  was  ever  issued. 
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DECISION. 

1.  The  correspondence  in  this  case  does  not  show  any  meeting  of 
minds  between  the  claimant  and  the  representatives  of  the  Govern- 
ment on  which  an  agreement  can  be  predicated.  It  is  clear  from  the 
evidence  that  the  blue  print  was  an  essential  basis  of  any  kind  of 
agreement  that  might  be  reached,  and  that  no  understanding  was 
reached  as  to  which  blue  print  in  question  was  to  be  used  by  the 
manufacturer. 

2.  The  only  evidence  on  which  an  agreement  could  be  based  is  the 
testimony  of  Mr.  Garrity  at  the  hearing  as  to  his  conversations  with 
Mr.  Usher.  This  testimony  show^s  clearly  that  Mr.  Usher  did  not 
rely  on  any  statements  or  representations  of  Mr.  Garrity,  but  on  the 
contrary,  declined  to  accept  them  as  final  and  insisted  on  a  letter  from 
the  department. 

3.  This  letter  was  given,  but  does  not  contain  an  order  or  request 
of  any  kind  to  the  contractor,  but  merely  a  statement  that  the  pro- 
curement branch  of  the  Hardware  and  Metals  Division  had  recom- 
mended to  the  Contract  Department  the  purchase  of  20,000  pick 
mattocks,  without  even  saying  that  the  recommendation  related  to 
claimant. 

4.  This  statement  does  not  constitute  an  agreement.  Nor  does  it 
constitute  any  confirmation  of  Mr.  Garrity's  statements  to  Mr.  Usher. 
On  the  contrary,  the  form  in  which  Mr.  Garrity  wrote  the  letter  and 
Mr.  Welles  signed  it  shows  that  both  Mr.  Garrity  and  his  superior 
officer  did  not  intend  to  change  the  specifications  or  to  give  any  con- 
firmation of  Mr.  Garrity's  statements  to  Mr.  Usher  or  that  they 
should  constitute  an  order  or  promise  of  any  kind. 

5.  There  is  some  testimony  as  to  the  approval  of  Mr.  Garrity's 
statements  by  a  Maj.  W.  R.  Batchelor,  at  that  time  in  the  Hardware 
and  Metals  Division.  It  appears,  however,  that  he  was  an  officer  of 
coordinate  authority  with  Mr.  Welles,  and  not  in  a  position  to  ratify 
or  confirm  anything  that  Mr.  Garrity  might  do. 

6.  The  evidence  does  not  show  any  circumstance  from  which  an 
agreement  on  the  part  of  the  Government  to  pay  for  the  steel  can  be 
implied. 

7.  There  is,  therefore,  no  evidence  of  any  agreement,  express  or 
implied,  within  the  terms  of  the  act  of  March  2, 1919. 

DISPOSITION. 

1.  The  claim  should  be  denied. 

Col.  Delafield,  Mr.  Bayne,  and  Mr.  Huidekoper  concurring. 


Digitized  by  VjOOQIC 


Case  No.  2038. 

In  re  CLAIK  OF  F£NN  YAK  CIDER  CO. 

1.  EXFEDITINO  DELIVERIES. — Where  claimant  entered  into  an  agreement 

to  deliver  to  the  United  States  Ooyernment  a  quantity  of  dehydrated 
carrots  packed  in  cans,  the  Goyemment  is  under  no  obligation  under  the 
act  of  Karch  2,  1919,  to  reimburse  the  claimant  for  loss  sustained  in 
spoiled  vegetables  caused  by  delay  in  the  shipment  of  cans,  where  the 
evidence  fails  to  show  that  the  Government  agreed  to  furnish  the  cans. 

2.  CLAIH  AND  DECISION. — This  claim  is  presented  under  the  act  of  Karch 

2,  1919,  upon  the  theory  that  the  Government  agreed  to  furnish  cans 
in  which  to  ship  a  certain  quantity  of  dehydrated  carrots  purchased 
from  claimant,  and  that  by  reason  of  delay  in  furnishing  the  cans 
claimant  sustained  a  loss  in  spoiled  vegetables  in  the  sum  of  $7,932.76. 
Held,  that  there  was  no  agreement  on  the  part  of  the  ITnited  States 
Government  to  furnish  the  cans  and  that  claimant  is  not  entitled  to 
the  relief  sought. 

Lieut.  Col.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

This  is  an  appeal  from  a  decision  rendered  on  the  9th  day  of 
September,  1919,  by  the  Claims  Board,  Director  of  Purchase,  Pur- 
chase, Storage  and  Traffic  Division,  denying  relief  upon  a  claim 
for  $7,932.76  on  an  alleged  informally  executed  contract.  The  case 
grows  out  of  the  following  facts  and  circumstances : 

1.  About  March  10,  1918,  Mr.  Graham  Parsons,  president  of  the 
petitioner  company,  came  to  Washington  and  got  in  touch  with 
Maj.  (then  Capt.)  Ben  Gallagher  of  the  Subsistence  Division  of  the 
Quartermaster's  Department  with  a  view  to  supplying  dehydrated 
vegetables  to  the  Government.  This  conference  resulted  in  a  tenta- 
tive agreement  at  that  time  for  the  purchase  from  petitioner  of 
about  100,000  pounds  of  dehydrated  carrots.  Later  on,  on  the  22d 
day  of  March,  the  following  telegram  was  sent  to  petitioner : 

"  This  office  is  willing  to  place  order  iBfty  tons  dehydrated  carrots, 
packed  fifteen  pounds  square  lacquered  cans  soldered  tops  two  in 
export  case  equal  or  better  than  sample.  Not  to  contain  more  than 
eight  per  cent  moisture,  twenty  five  cents  per  pound." 

This  was  followed  by  a  letter  of  the  same  date  from  the  Quarter- 
master General  to  claimant  containing  the  following  statement : 

"This  office  is  willing  to  enter  a  contract  with  you  to  purchase 
fifty  (50)  tons  of  this  commodity  of  a  quality  equal  io  or  better  than 
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the  sample  submitted,  the  dried  product  not  to  contain  more  than 
8  per  cent  moisture.  They  are  to  be  packed  in  15-pound  square, 
hicquered  tins,  measurements  of  the  tins  9f  by  9^  by  14J.  Tins  to 
]ye  soldered,  thereby  heremetically  sealing  same.  Two  of  these  tins 
to  be  packed  in  export  case  No.  3  preferred.  The  price  to  be  paid 
for  the  carrots,  packed  as  above  specified,  of  the  quality  mentioned 
above,  to  be  twenty-five  cents  (250)  per  pound  f.  o.  b.  factory, 
delivery  to  be  started  as  soon  as  possible,  and  to  be  completed  before 
May  3ist.  They  are  to  be  paid  for,  after  inspection,  each  carload 
to  be  considered  as  a  separate  sale." 

2.  Under  date  of  March  22,  1918,  petitioner,  upon  receipt  of  the 
telegram  from  the  Quartermaster  General  of  the  same  date  as  above 
set  out,  sent  the  following  telegram : 

"  Lt.  Bex  Gallagher, 

^^  18th  c6  Virginia  Ave.^  Washinffton^  D,  C. 
•'  Your  telegram  received.     Order  O.  K.  with  us.     Talked  with  Mr. 
'Kellogg,  Man.  Am.  Can  Co.  Rochester.     He  wishes  you  to  wire  hizi 
at  once  about  the  cans.    Says  with  your  request  he  can  get  our  order 
filled  at  once.     Let  us  know  how  you  come  out. 

"  Penn  Yan  Cider  Co.,  Inc." 

The  letter  of  the  Quartermaster  General  of  March  22  was  not 
received  until  after  petitioner  had  sent  its  telegram  of  March  22,  and 
petitioner  did  not  respond  to  the  Quai^termaster  General's  letter  of 
March  22  because  Mr.  Parsons  regarded  the  substance  thereof  the 
same  as  the  Quartermaster  General's  telegram  of  March  22  (Tr. 
p.  22). 

3.  Subsequent  to  the  above  exchange  of  telegrams  embracing  the 
contract  for  50  tons  of  dehydrated  carrots,  and  under  date  of  April 
10, 1918,  a  purchase  order  was  issued  for  the  100,000  pounds  (50  tons) 
of  dehydrated  carrots,  embracing  the  same  terms  as  set  out  in  the 
Quartermaster  General's  letter  of  March  22. 

4.  On  or  about  the  10th  of  March  when  Mr.  Parsons,  on  behalf  of 
petitioner,  was  negotiating  with  Maj.  Gallagher  for  the  order  for 
dehydrated  vegetables,  petitioner  desired  to  supply  them  in  wooden 
containers,  but  Maj.  Gallagher  insisted  upon  tins.  Petitioner  ex- 
pressed some  doubt  as  to  its  ability  to  se:ure  the  tins  under  tlie  then 
existing  conditions  of  the  industry,  and  it  is  alleged  by  petitioner 
that  at  that  time  Maj.  Gallagher  stated  to  Mr.  Parsons  that  if  the 
petitioner  could  not  secure  the  tins  the  Government  would.  There 
is  some  conflict  in  the  evidence  as  to  what  the*  Government,  through 
Maj.  Gallagher,  at  that  time  undertook  to  do'with  respect  to  these 
tins.    Mr.  Parsons  says  (Tr.  p.  9) : 

"So  I  met  Maj.  Gallagher  the  next  day,  and  I  had  a  talk  with 
the  Major,  and  Lieut.  Gallagher  or  Maj.  Gallagher  then  did  not 
favor  the  wooden  package,  and  I  said,  'Why,  I  don't  see  how  we  can 
get  any  cans.'    He  said,  '  If  you  have  any  trouble  we  will  get  them 
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for  you.'  So  I  took  the  contract  under  those  conditions.  I  went 
back  to  Penn  Yan  and  from  there  to  Rochester,  and  I  got  in  touch 
with  Mr.  Kellogg,  of  the  American  Can  Company." 

ilaj.  Gallagher  on  the  contrary,  however,  says  (Tr.  p.  65)  : 

"  It  is  my  remembrance  Mr.  Parsons  wanted  to  use  a  wooden 
package.  This  wooden  package  was  decided  against,  and  we  told 
him  we  would  have  to  have  the  carrots  packed  in  the  5-gallon  cans, 
Pulp  Eoyal  cans.  He  brought  up  the  point  of  the  difficulty  of  secur- 
ing these  cans,  and  ^ve  assured  hhn-  we  would  give  him  whatever 
assistance  possible  to  secure  the  samey 

5.  On  March  23  petitioner  w^rote  the  following  letter  to  Maj. 
Gallagher : 

"  Soon  after  our  telegram  to  you  on  Friday  in  regard  to  your 
getting  in  touch  with  Mr.  Kellogg,  manager  for  American  Can 
Co.,  Rochester,  N.  Y.,  branch,  we  had  phone  from  him  saying  he 
would  he  able  to  ship  us  the  cans  needed  in  ten  days.  We  told  Mr, 
Kellogg  we  had  wired  you,  and  he  said  he  wished  you  would  get  in 
touch  with  him,  for  by  so  doing  very  likely  a  better  delivery  could 
be  made.  We  will  be  pleased  to  i*eceive  any  papers  necessary  in 
regard  to  the  sale  of  dried  carrots  from  you,  and  just  as  soon  as  we 
are  ready  to  go  ahead  with  the  w^ork  will  wire  you  for  inspector. 
Thanking  you  for  your  kindness  to  the  writer  while  in  Wa.shington." 

6.  It  appears  from  the  evidence  (Tr.  p.  87)  that  Maj.  Gallagher 
was  of  the  opinion  that  a  10-day  delivery  was  regarded  as  quite 
satisfactory  and  that  there  was  at  that  time  no  occasion  for  the 
Government  endeavoring  to  render  any  assistance  to  the  petitioner 
in  securing  the  cans.  It  appears  further  that  the  Government  agents 
received  no  intimation  from  petitioner  that  there  was  any  trouble 
in  securing  these  cans  until  April  9,  1918,  after  the  Subsistence 
Division  had  telegi-aphed  the  claimant  as  follows: 

"  How  many  pounds  dried  carrots  will  you  ship  by  April  twenty- 
fifth  period.  State  size  cans  and  weight  dried  products  cans  will 
hold.'^ 

The  petitioner  responded  on  the  same  date  by  the  following  tele- 
gram: 

"  Wabash  freight  agent  Detroit  refuses  to  accept  cans  because  em- 
bargo. American  Can  Co.  just  notified  us.  We  have  wired  J.  W. 
Roberts,  freight  traffic  manager,  Penna  Lines,  Pittsburg,  Pa.,  for 
permit  to  load  cai*s  of  cans  at  Detroit  for  us.  Have  had  no  answer. 
vVill  you  see  we  get  permit  at  once?  If  we  get  cans  will  deliver 
thirty  thousand  pounds  April  25th.  Size  cans  nine  and  three-eighths 
by  nine  and  three-eighths  by  thirteen  and  seven-eighths,  packed  two 
cans  to  export  case,  weight  each  can  fifteen  pounds. ' 

7.  Immediately  upon  receipt  of  this  telegram  Maj.  Gallagher  by 
telephone  and  by  telegraph  got  in  touch  with  the  proper  officials  and 
in  four  days'  time  secured  the  lifting  of  the  embargo  upon  the  ship- 
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ment  of  cans  out  of  Detroit  over  the  Wabash  Railroad ;  so  that  one 
carload  of  these  tin  cans  were  put  on  board  the  cars  at  Detroit  on 
April  13  and  shipped  out,  and  another  carload  was  shipped  out  on 
April  22. 

8.  There  was  great  delay,  however,  in  the  transportation  of  these 
carloads  of  tin  cans,  so  that  the  carload  shipped  on  the  13th  of  April 
was  received  on  the  10th  of  June,  and  the  carload  shipped  on  the  22d 
of  April  was  received  on  the  31st  of  May. 

9.  On  the  dates  of  shipment  invoices  were  made  out  by  the  Ameri- 
can Can  Co.  and  promptly  forwarded  to  petitioner.  Upon  receipt  of 
these  invoices  petitioner,  assuming  that  the  cans  would  be  delivered 
with  reasonable  promptness,  began  to  cut  up  and  dehydrate  the  car- 
rots. Due  to  delay  in  receipt  of  the  cans,  however,  petitioner  experi- 
enced considerable  loss  on  account  of  not  having  containers  in  which 
to  pack  the  deliydrated  carrots,  and  this  loss,  alleged  to  have 
amounted  to  $7,932.76,  forms  the  basis  of  this  claim. 

10.  It  may  be  said  also  that,  after  the  cans  had  been  shipped,  peti- 
tioner got  in  touch  with  Maj.  Gallagher  and  asked  for  assistance  in 
securing  prompt  delivery;  and  Maj.  Gallagher,  as  well  as  Lieut.  Put- 
man,  who  had  been  sent  to  petitioner's  plant  as  inspector,  made  every 
reasonable  effort  to  trace  the  shipment  and  to  secure  prompt  delivery. 

11.  When  the  cans  were  finally  received  at  petitioner's  plant  they 
were  promptly  packed  with  the  dehydrated  carrots.  It  developed, 
however,  in  the  meantime,  that  petitioner  lacked  the  process  by  which 
it  was  possible  to  pack  15  pounds  of  sliced  dehydrated  carrots  in 
these  5-gallon  cans  and  representations  to  that  effect  were  made  to 
Maj.  Gallagher  and,  in  pursuance  of  these  representations  by  peti- 
tioner, petitioner  was  allowed  an  additional  li  cents  per  pound  and 
permitted  to  pack  10  pounds  of  sliced  dehydrated  carrots  in  the  tins. 

12.  The  process  of  packing  the  two  carloads  of  tin  cans  with  sliced 
dehydrated  carrots  was  completed  on  or  about  the  8th  of  June,  1918, 
and,  due  to  the  loss  in  these  vegetables  occasioned  by  the  delay  in  the 
delivery  of  the  cans,  the  packing  of  these  two  carloads  of  4,010 
5-gallon  cans  used  up  all  of  the  available  carrots  that  petitioner  was 
able  to  secure.  * 

13.  In  these  circumstances  Mr.  Parsons  came  to  Washington  and 
got  in  consultation  wuth  Maj.  Gallagher  with  a  view  to  presenting  a 
claim  for  the  loss  sustained  on  account  of  the  delay  in  shipment  of 
tlie  cans ;  and  there  was  a  conference  in  the  office  of  Col.  Grove  in  re- 
gard to  this  matter  at  which  were  present  Mr.  Parsons,  Col.  Grove, 
Maj.  Gallagher,  and  Mr.  Gould,  a  Member  of  Congress.  The  question 
was  there  discussed  of  adjusting  in  some  way  the  loss  petitioner  had 
suffered,  and  Col.  Grove  directed  Maj.  Gallagher  to  carefully  go  over 
the  case  and  suggest  some  method  of  giving  relief  to  petitioner  upon 
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the  idea  that  there  may  have  been  some  moral  liability  upon  the  Gov- 
ernment in  not  securing  more  prompt  delivery  of  the  cans.  There  is 
a  dispute  in  the  evidence  as  to  what  Maj.  Gallagher  said  at  the  latter 
conference  touching  any  alleged  promise  to  petitioner  at  the  confer- 
ence on  or  about  March  10.  This  matter  is  important,  not  as  affect- 
ing any  alleged  original  obligation  made  by  Maj.  Gallagher  to  peti- 
tioner on  behalf  of  the  Government,  but  merely  of  evidenciary  value 
as  to  what  actually  did  take  place  between  Maj.  Gallagher  and  Mr. 
Parsons  on  or  about  March  10.  Mr.  Pai'sons  says  that  at  the  con- 
ference with  Col.  Grove  and  others,  Maj.  Gallagher  said  that  on  or 
about  March  10  he  had  agreed  to  secure  the  cans  for  petitioner  if  pe- 
titioner could  not,  but  that  the  Government  was  not  liable  for  the  de- 
lay in  the  delivery  resulting  from  the  negligence  of  the  railroad  com- 
pany. Maj.  Gallagher,  on  the  other  hand,  says  that  at  the  confer- 
ence with  Col.  Grove  and  others  he  said  that  he  had  told  Mr.  Parsons 
that  if  petitioner  could  not  secure  the  cans  the  Government  would 
render  every  assistance  possible. 

14.  Col.  (xrove  says,  in  regard  to  what  took  place  at  that  confer- 
ence, as  follows  (Tr.  p.  82)  : 

*'  My  recollection,  as  I  say,  is  not  clear  there,  but  I  did  gain  the 
impression,  however,  at  that  time  that  perhaps  we  had  not  gotten 
behind  it  as  energetically  as  we  might  have  done  it.  Now,  I  do  not 
believe  Lt.  Gallagher  made  the  statement  to  me  that  he  had  prom- 
ised to  get  the  cans.  It  was  not  the  custom,  and  I  think  if  he  had 
stated  that  in  that  particular  case  I  would  have  remembered  it.  The 
general  custom  was  to  get  behind  those  things  and  push  where  we 
could,  but  I  don't  remember  any  statement  made  that  way;  that  is, 
where  he  said  directly  he  would  get  the  cans  for  them." 

15.  At  the  above  conference  with  Col.  Grove  and  others.  Col. 
Grove  directed  Maj.  Gallagher  to  go  over  the  papers  to  see  if  some 
method  of  adjustment  could  be  made.  Subsequent  to  this  conference 
the  following  correspondence  took  i)lace  between  the  Government 
and  petitioner. 

16.  On  July  1,  1918,  the  quartermaster  telegraphed  the  claimant 

as  follows : 

■ 

"  Contract  wull  be  changed  to  read  twenty  tons  dehydrated  carrots, 
twenty-eight  cents  pound,  delivered  Penn  Yan." 

In  reply  to  this,  on  July  2,  claimant  telegraphed  to  Lieut.  Galla- 
gher : 

"  Price  of  twenty-eight  cents  pound  is  not  satisfactory  for  our 
carrots." 

Lieut,  (iallagher  replied  to  this  telegram  on  July  3  as  follows : 

''  Reference  your  telegram  July  2  will  make  no  further  allowance 
on  carrot  contract.  Inform  whether  or  not  you  intend  accepting 
price  twenty-eight  cents." 
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On  July  13  the  claimant  wrote  Capt.  Ben  Gallagher  the  following 
letter : 

'*  Your  telegram  of  the  12th  saying  that  you  will  give  us  28c.  per 
lb.  received.  After  the  talk  you  and  Colonel  Grove  had  with  Con- 
gressman Gould  and  myself  in  Colonel  Grove's  office  several  weeks 
ago  we  feel  you  have  not  allowed  us  enough  for  the  loss  incurred  on 
the  cai^rots  due  to  the  tardy  delivery  of  cans.  We  are  perfectly  will- 
ing to  stand  part  of  this  loss,  but  do  not  feel  that  we  should  stand  all 
of  it. 

"  We  are  willing  to  consider  32c.  per  lb.  We  can  give  you  immedi 
ate  shipment  on  4,010  cans  and  ask  you  to  wire  us  at  once." 

On  July  15  Lieut.  Gallagher  sent  the  following  telegram  to  the 
claimant : 

•'  Reference  your  letter  of  the  thirteenth.  No  intention  increasing 
price  beyond  twenty-eight  cents.  Request  some  early  action  be  taken. 
No  shipments  accepted  till  this  is  definitely  decided." 

On  July.  19,  1918,  the  claimant  telegraphed  the  following  to  Lieut. 
Gallagher : 

"  Send  shipping  instructions  for  forty  thousand  one  hundred 
pounds  dehydrated  carrots  at  twentv-eight  cents  per  pound  at  once. 
Also  mail  back  at  once  our  papers  left  with  you  several  weeks  ago." 

On  July  22  Capt.  Gallagher  wrote  the  claimant  with  reference  to 
shipping  instructions  and  the  records  show  that  the  claimant  shipped 
40,000  pounds  of  dehydrated  carrots  according  to  instructions  and 
that  they  have  been  paid  at  the  rate  of  28  cents  the  pound, 

17.  The  40,000  pounds  of  dehydrated  carrots  were  all  that  peti- 
tioner tendered  or  could  deliver  to  the  Government,  and  they  were 
delivered  to,  accepted,  and  paid  for  by  the  Government. 

DECISION. 

1.  The  claim  here  presented  is  based  solely  upon  the  alleged  loss 
occasioned  by  the  delay  in  transit  of  the  carloads  of  cans.  It  is  not 
claimed  that  the  (Tovernment  is  under  obligation  to  take  the  re- 
mainder of  the  100,000  pounds  of  dehydrated  carrots,  because  it  is 
plainly  shown  by  the  testimony  of  petitioner  that  petitioner  could  not 
deliver  more  than  the  40,000  pounds  which  were  delivered  and  paid 
for.  So  that  the  sole  question  presented  is  whether  or  not  the  Gov- 
ernment, through  Maj.  Gallagher,  obligated  itself  at  the  conference 
between  Mr.  Pai-sons  and  Maj.  Gallagher  on  or  about  the  10th  of 
March  to  deliver  the  cans  to  petitioner. 

2.  This  Board  is  of  the  opinion  that  there  was  no  such  obligation 
created  upon  the  part  of  the  Government.  The  petitioner  wanted  to 
supply  the  vegetables  in  wooden  containers  but  Maj.  Gallagher  in- 
sisted upon  tin  containers.  Petitioner  then  expressed  some  doubt  as  to 
whether  or  not  he  could  secure  the  tin  containers, and  this  doubt  unques  - 
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tionably  had  reference  to  the  then  unsettled  state  of  the  commerciar 
manufacturing  industries  of  the  country  or  to  any  restrictions  which 
the  Government  might  or  could  place  upon  the  securing  of  thetins.  If 
petitioner  had  understood  that  the  Government  had  obligated  itself 
to  actually  secure  and  deliver  to  it  the  tin  cans  in  which  the  dehy- 
drated vegetables  were  to  be  packed,  petitioner  would  hardly  have 
entered  into  the  agreement  of  March  22  in  which  petitioner  itself 
agreed  to  furnish  the  tins  in  which  to  pack  the  dehydrated  vege- 
tables. All  the  circumstances  surrounding  the  conference  between 
Maj.  Gallagher  and  Mr.  Parsons  on  or  about  the  10th  of  March,  as 
well  as  the  testimony  of  Maj.  (lallagher  himself,  indicates  very 
clearly  to  this  Board  that  there  was  merely  an  undertaking  upon  the 
part  of  Maj.  Gallagher  to  render  to  the  petitioner  such  assistance  as 
the  Government  could  render  in  case  the  petitioner  found  difficulty 
in  securing  the  cans.  Moreover  the  conduct  of  petitioner  is  in  line 
with  the  same  notion,  because  Mr.  Parsons  immediately  left  Wash- 
ington and  went  to  see  Mr.  Kellogg  of  the  American  Can  Co.  and 
made  a  contract  with  him  for  the  tin  cans  and.  under  date  of  March 
23,  after  having  received  the  purchase  order  for  the  dehydrated  vege- 
tables, Mr.  Parsons  wrote  Maj.  Gallagher  and  said  Mr.  Kellogg  had 
promised  delivery  of  the  cans  in  10  days.  We  think  that  Maj. 
Gallagher  is  right  when  he  says  (Tr.,  p.  87)  that  upon  receipt  of  this- 
letter  from  petitioner  he  regarded  the  10-day  promise  of  delivery 
by  the  American  Co.  as  highly  satisfactory  in  the  situation  as  it 
then  existed.  Subsequent  to  March  23,  and  until  April  9,  the  Gov- 
ernment agents  had  no  reason  to  believe  but  that  the  American  Can 
Co.  was  living  up  to  the  agreement  which  it  made  with  Mr.  Parsons 
for  the  10-day  delivery.  Upon  the  receipt  of  the  telegram  of  April 
9,  however,  Maj.  Gallagher  lost  no  time  in  securing  the  lifting  of  the 
embargo  of  shipments  on  the  Wabash  Kailroad  out  of  Detroit.  This 
embargo  was  lifted  in  four  days'  time  and  petitioner  was  notified 
that  one  car  of  these  tins  had  been  placed  on  board  on  the  13th  of 
April  and  shipped  out  and  another  car  on  the  23d  of  April.  The 
Government  had  lived  up  to  its  agreement  and  had  rendered  to  the 
petitioner  what  assistance  it  could  in  the  securing  of  the  cans,  and 
had,  in  a  certain  light,  actually  secured  the  cans  for  petitioner  on 
board  the  cars  at  Detroit  and  had  them  shipped  out.  The  Govern- 
ment then  had  no  occasion  or  reason  to  believe  that  the  cans  would 
not  be  delivered  with  reasonable  promptness.  As  soon,  however,  as 
the  Government  was  notified  that  there  was  delay  in  the  delivery  of 
the  cans,  every  effort  was  made  by  Maj.  Cxallagher,  as  well  as  by 
Lieut.  Putman,  who  had  been  sent  to  petitioner's  plant  as  inspector, 
to  trace  the  shipment  of  the  cans  and  secure  their  prompt  delivery. 
These  efforts  on  the  part  of  the  Government  in  securing  the  cans  and 
their  prompt  delivery  were  not,  in  a  strict  sense,  a  part  of  the  legal 
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obligation  of  the  Government  entering  into  and  forming  a  part 
of  the  consideration  for  the  contract  for  the  supply  by  the  petitioner 
of  dehydrated  carrots,  but  these  efforts  were  made  by  the  Govern- 
ment in  its  own  interests  in  assisting  petitioner  in  every  way  pos- 
sible in  fulfilling  its  contracts  for  the  delivery  of  the  dehydrated 
carrots  for  which  the  Government  had  great  need. 

3.  In  this  view  of  the  case,  it  is  not  necessary  to  pass  upon  the 
question  as  to  whether  or  not,  if  there  had  been  an  agreement  en- 
tered into  between  Maj.  Gallagher  and  Mr.  Parsons  on  or  about 
March  10,  the  same  was  merged  into  the  contract  subsequently  en- 
tered into  in  writing  between  the  parties  for  the  supply  of  the  100,000 
pounds  of  dehydrated  carrots;  nor  is  it  necessary  to  pass  upon  the 
question  as  to  whether  or  not  the  final  allowance  of  28  cents  per 
pound  for  the  40,000  pounds  of  dehydrated  carrots  delivered  to  and 
accepted  by  the  United  States,  as  set  forth  in  the  correspondence 
quoted  in  paragraph  16  of  the  Statement  of  Facts  hereto  attached, 
is  to  be  construed  as  a  final  adjustment  of  all  matters  involved  in  the 
claim  here  presented. 

4.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

DISPOSITION. 

A  copy  of  this  finding  of  fact  and  decision  will  be  transmitted  to 
the  Claims  Board,  Director  of  Purchase,  for  its  information. 
Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  623. 

In  re  CLAIM.  OF  PORT  DEPOSIT  aiTABBY  COMPANY. 

1.  COMPLIANCE  WITH  GOVERNMENT  ORDER.— Where  a  claimant  was  in- 

struoted  by  olllcers  of  the  Constrnction  Diyision  of  the  Army  to  cease 
selling^  one  of  its  prodncts  to  priyate  customers  because  this  was  ur- 
gently needed  for  Oovernment  purposes  and  was  assured  by  them  that 
it  would  be  paid  actual  cost  plus  a  reasonable  profit  on  the  amount  de- 
livered on  their  orders,  there  was  an  agreement  within  the  terms  of  the 
act  of  March  2,  1919,  such  as  will  entitle  claimant  to  be  paid  the  dif- 
ference between  cost  plus  reasonable  profit  and  the  amount  actually 
received. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  addi- 

tional remuneration  for  crushed  stone  supplied  by  claimant  on  the 
understanding  that  it  would  receive  actual  cost  plus  a  reasonable 
profit.  The  amounts  paid  were  alleged  to  be  less  than  cost.  Held, 
claimant  is  entitled,  under  the  act  of  March  2,  1919,  to  be  paid  the 
actual  cost  of  its  product  plus  a  reasonable  profit. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $5,569.67,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  petition  alleges  that  on  or  about  June  24, 1918,  the  claimant 
entered  into  an  agreement  for  furnishing  crushed  stone  for  the  use 
of  the  United  States  at  Aberdeen  Proving  Ground  and  Edgewood 
Arsenal  in  a  quantity  equal  to  the  entire  output  of  the  claimant's 
quarry  (which  output  is  alleged  to  have  been  10,859.742  tons)  at  a 
price  sufficient  to  cover  all  actual  expenses  of  production  plus  a 
reasonable  percentage  of  profit,  such  price  being,  in  the  opinion  of 
the  petitioner,  $2.80  per  ton,  making  an  aggregate  sum  of  $24,977.40. 
It  is  claimed  by  the  petitioner  that  it  actually  delivered  10,859.742 
tons,  and  that  for  2,796.95  tons  it  has  been  paid  at  the  rate  of  $1.75 
per  ton,  amounting  to  $4,894.70,  and  that  for  8,062.792  tons  it  has 
been  paid  at  the  rate  of  $1.80  per  ton,  amounting  to  $14,513.03,  mak- 
ing a  total  amount  paid  to  it  of  $19,407.73.    Deducting  that  amount 
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« 

from  10,859.742  tons  at  $2.30  per  ton  leaves  a  balance  of  $5,569.67, 
which  the  petitioner  claims  is  still  due  it. 

3.  The  Construction  Division  of  the  Army  was  engaged  in  certain 
construction  work  at  Edgewood  Arsenal  and  Aberdeen  Proving 
Ground.  Such  construction  work  was  being  done  for  the  United 
States  at  Aberdeen  by  one  constructing  contractor,  namely,  Mary- 
land Dredging  and  Contracting  Co.,  and  at  Edgewood  by  three  con- 
structing contractors,  namely,  Mellon-Stuart  Co.,  The  Foundation 
Co.,  and  the  Central  Construction  Co.  The  contracts  between  the 
United  States  and  those  constructing  contractors  all  provided  that 
those  contractors  were  to  do  the  construction  work  and  that  the 
United  States  would  reimburse  them  for  all  costs  of  construction, 
including  costs  of  materials  used,  and  in  addition  would  pay  them 
a  fee  or  compensation  by  way  of  profit.  In  order  that  they  might 
do  the  necessary  construction  work  it  was  necessary  that  they  should 
have  crushed  stone  and  gravel,  which  was  not  then  available  in  suf- 
ficient quantities. 

4.  H.  V.  Wallace,  Major  of  Engineers,  detailed  to  the  Construction 
Division,  was  supervising  officer  at  Edgewood  and  Aberdeen  and 
had  charge  of  those  two  jobs.  In  order  that  the  crushed  stone, 
which  was  urgently  needed,  might  be  obtained,  Maj.  Wallace  di- 
rected one  of  his  subordinates,  Maj.  O'Dell,  to  get  the  crushed  stone 
necessary.  Maj.  O'Dell  then  went  to  the  various  sources  in  the 
vicinity,  among  which  was  the  quarry  of  the  claimant  at  Port 
Deposit,  Md. 

5.  The  claimant  had  a  granite  quarry  there  and  was  engaged  in 
the  business  of  quarrying  and  producing  building  stone.  In  quarry- 
ing stone  for  that  purpose  some  of  it  was  broken  too  fine  to  be,  or 
for  other  reasons  was  not,  available  for  building  purposes  and  such 
stone  the  claimant  crushed  and  disposed  of  as  crushed  stone,  being  a 
by-product  incidental  to  its  business  of  producing  building  stone. 

6.  On  or  about  June  24  or  25,  1918,  Maj.  O'Dell  called  on  Mr. 
Cameron,  the  claimant's  president,  at  its  quarry  and  stated  to  him 
the  urgent  need  of  the  Government  for  crushed  stone.  Maj.  O'Dell 
told  him  to  stop  shipping  crushed  stone  except  for  the  Government, 
which  needed  all  his  plant  could  produce,  and  directed  him  to  ship 
only  to  contractors  doing  Government  work.  Maj.  O'Dell  told 
him  that  he  had  no  option  in  the  matter  and  asked  him  whether 
he  would  comply,  stating  that  if  he  would  not  comply,  he,  Maj. 
O'Dell,  would  take  the  proper  steps  through  Washington  to  compel 
him  to  comply  under  existing  law.  Mr.  Cameron  stated  that  he 
would  comply.  About  two  days  later,  June  27,  Maj.  O'Dell  again 
called  on  Mr.  Cameron  and  said  that  he,  Maj.  O'Dell,  was  to  have 
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the  distribution  of  stone  and  Mr.  Cameron  was  to  ship  only  to  places 
designated  by  him,  and  left  with  him  a  paper  reading  as  follows : 

!'  Port  Deposit  Quarry  Co.  will  change  crusher  concave  and  head 
if  necessary  to  produce  |-inch  to  U-inch  stone  and  ship  50  per  cent 
to  Magnolia  and  50  per  cent  to  Eclgewood  until  further  notice. 

"  Daily  reports  to  be  made  showing  car  nos.,  initials,  and  desti- 
nation also  sizes  of  stone  shipped  in  each  case. 
"  Consign  to  U.  S.  Constructing  Q.  M. 

"  For  account  of 

"At 

"  Major  J.  C.  O'Dell,  Q.  M.  C.  N.  A., 

"  North  East,  Md:' 

(Magnolia  is  a  shipping  point  for  Edge  wood.) 
Maj.  O'Dell  told  Mr.  Cameron  that  he  was  not  authorized  to  dis- 
cuss prices  at  all. 

7.  Mr.  Cameron  met  Majs.  O'Dell  and  Wallace  at  Aberdeen  on 
or  about  July  9, 1918,  and  Maj.  Wallace  stated  that  he  could  not  dis- 
cuss prices  for  the  stone  at  that  time  but  that,  in  order  to  forestall 
excessive  prices  being  charged  by  the  various  quarrymen  furnishing 
stone,  he  intended  to  send  a  board  of  survey  to  determine  the  cost 
of  production  and  that  the  various  quarrymen,  including  the  claim- 
ant, would  be  paid  by  the  Government  the  cost  of  production  of  the 
stone,  plus  a  reasonable  profit. 

8.  On  July  9  the  Aberdeen  Proving  Ground  wrote  the  claimant 
two  letters,  as  follows : 

"ATBiRC 
"  War  Department, 
"Aberdeen  Proving  Ground, 
' P,  O.  Aberdeen,  Md.,  July  9th,  1918, 
"  Port  Deposit  Quarry  Co., 

"  Port  Deposit,  Md. 
"  Sirs  :  In  reference  to  our  conversation  with  your  Mr.  Caineron 
to-day,  you  are  hereby  given  an  order  for  10,000  net  tons  of  ^-inch 
to  l^-inch  crushed  stone,  shipment  to  begin  immediately  and  con- 
tinue at  the  rate  of  five  cars  per  day  until  the  order  is  filled. 

"A  formal  order  to  cover  this  material  will  be  forwarded  as  soon 
as  arrangements  as  to  price  are  made. 
"  Sespectfully, 

"A.   B.   Roberts, 
^'Capt.,  Ord,,  R,  C,  Assistant  Constructing  O-fficer, 
"  By  Alan  T.   Bowler, 
''2nd  Lieut.,  Q.  M.  C.,N.  4." 
"JCO/hr 
"  War  Department, 
"Aberdeen  Proving  Ground, 
"  P.  O.  Aberdeen,  Md,,  July  9, 1918. 
"  Mr.  W.  P.  Cameron, 

''President  Port  Deposit  Quarry  Co,,  Port  Deposit,  Md. 
"  Dear  Sir  :  Beginning  at  once  ship  all  stone  1^-inch  down  to  i- 
inch  to  Aberdeen,  consigned  to  the  assistant  constructing  officer  for 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  125 

the  account  of  the  Maryland  Dredging  and  Contracting  Co.,  Aber- 
deen Proving  Ground,  Aberdeen,  Md.  All  stone  above  1^  inches  and 
up  to  3  inches  ship  to  Edgewood,  Md.,  consigned  to  the  constructing 
officer  for  the  account  of  Mellon-Stuart  Co.  The  constructing 
officers* at  Edgewood  and  Aberdeen  will  send  you  formal  orders 
covering  this. 

"  Send  report  to  me  at  Northeast,  Md.,  each  day  showing  number 
and  initials  of  car  shipped  and  to  whom  consigned.  This  order  cov- 
ers the  total  output  of  the  Port  Deposit  Quarry  Company.  Please 
acknowledge  receipt  and  understanding  of  these  instructions. 

"A.  B.  EOBERTS, 

"  Cavt,.  Ord,^  R.  C,^  Asst,  Constructing  Ofjicer. 
"Bv  John  C.  O'Dell, 
"J/ai<?r,  Q.  M.  C,  N.  Ay 

9.  On  July  11  claimant  received  a  letter  as  follows: 

«ABK/hr 
"  War  Department, 
"Aberdeen  Proving  Ground, 
"P.  O.  Aberdeen,  Md,,  July  11,  1918. 
"Pout  Deposfp  Quarry  Co., 

''PortDej>odt,Md, 
"  Gentlemen  :  Confirming  verbal  instructions  from  Major  O'Dell, 
it  is  expected  that  your  entire  output  will  be  required  by  the  United 
States  Government,  and  shipping  instructions  will  be  supplied  from 
time  to  time  by  Maj.  O'Dell,  or  his  representative. 

"A.  B.  Roberts, 
"  Capt,,  Ord,,  R.  C,  Asat,  Constructing  Ofjicer, 

10.  Pursuant  to  the  arrangement  and  from  time  to  time  the 
claimant  received  from  the  four  constructing  contractors  men- 
tioned, purchase  orders  for  stone  to  be  consigned  to  the  assistant 
constructing  officer  of  the  Construction  Division,  for  the  account  of 
the  various  constructing  contractors.  Such  purchase  orders  were 
approved  in  the  lower  left-hand  corner  by  the  assistant  constructing 
officer  himself  or  in  his  name  by  one  of  his  subordinates.  From  time 
to  time  claimant  shipped  crushed  stone  to  Aberdeen  and  Edgewood, 
consigned  to  the  constructing  officer,  and  after  its  receipt  at  its 
destination  it  was  allocated  by  the  constructing  officer  to  the  par- 
ticular constructing  contractor  which,  for  the  time  being,  needed 
crushed  stone  the  most  urgently. 

11.  The  claimant  received  such  a  purchase  order  dated  July  22, 
1918,  from  the  Maryland  Dredging  and  Contracting  Co.  for  stone 
at  $1.25  per  ton.  Immediately  on  its  receipt,  Mr.  Cameron  called 
up  Maj.  O'Dell  and  said  that  it  was  impossible  for  them  to  fur- 
nish stone  at  $1.25,  and  that  all  they  could  do  was  to  quit.  Maj, 
O'Dell  told  him  to  get  in  touch  with  Maj.  Wallace,  and  Mr.  Cam- 
eron accordingly  saw  Maj.  Wallace  on  or  about  July  23,  and  stated 
to  him  that  they  could  not  furnish  stone  at  $1.25  a  ton,  and  that 
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they  had  understood  from  Maj.  Wallace  that  they  were  to  get  actual 
cost  plus  a  reasonable  profit.  Maj.  Wallace  then  said  that  the  com- 
pany would  not  be  required  to  operate  at  a  loss,  and  that  he  would 
send  an  officer  to  determine  costs,  and  that  the  Government  would 
pay  them  actual  cost  plus  a  reasonable  profit.  Maj.  Wallace  said 
that  pending  such  investigation  and  determination  of  costs  claimant 
would  be  paid  $1.80  per  ton  for  all  stone  furnished  pursuant  to 
Maj.  O'Dell's  original  arrangement  with  him,  and  that  after  an  in- 
vestigation and  determination  of  costs  the  price  of  $1.80  would  be 
adjusted  and  raised  or  lowered  accordingly  as  the  costs  might  ap- 
pear. Mr.  Cameron  stated  that  that  was  satisfactory  to  him,  and 
that  the  claimant  would  proceed  on  that  basis.  Accordingly,  the 
Maryland  Dredging  and  Contracting  Co.  sent  to  claimant  a  new 
purchase  order  dated  July  24,  in  which  the}^  canceled  the  one  at 
$1.25  per  ton  and  substituted  the  new  one  at  $1.80  per  ton  "in 
accordance  with  verbal  instruction  from  Maj.  Wallace  to  Capt.  E.  R. 
Blanton,  July  23,  1918."  Thereafter  claimant  continued  to  furnish 
stone  at  the  tentative  price  of  $1.80  per  ton. 

12.  At  about  that  time  Lieut.  Shea  appeared  at  the  claimant's 
quarry  with  a  letter  of  introduction  dated  July  23  from  Maj.  Wal- 
lace requesting  claimant  to  allow  Lieut.  Shea  to  have  access  to  its 
plant  and  to  give  him  any  information  which  he  might  seek.  Lieut. 
Shea  asked  for  their  figures  showing  cost  of  production,  and  they 
gave  him  a  statement  thereof.  Lieut.  Shea  examined  their  pay 
rolls,  books,  etc.,  covering  a  period  of  four  weeks'  production.  After 
his  examination  he  stated  that  he  would  reconmiend  $2.30  a  ton  as  the 
price  to  be  paid  to  them. 

13.  On  August  21  the  company  wrote  to  Maj.  Wallace  stating  that 
they  thought  it  was  only  reasonable  to  request  him  to  advise  them 
what  price  they  were  to  receive.  It  does  not  appear  that  Maj. 
Wallace  replied,  although  on  or  about  August  23  Lieut.  Shea  tele- 
plumed  Mr.  Cameron  about  the  matter. 

14.  On  September  10  the  assistant  constructing  officer  at  Aberdeen, 
wrote  claimant  that  so  far  as  furnishing  crushed  stone  to  the  Gov- 
ernment was  concerned  they  were  at  liberty  to  close  down. 

15.  All  of  the  payments  which  the  claimant  has  received  have 
been  made  directly  to  it  by  the  various  constructing  contractors  who 
actually  used  the  stone. 

16.  On  September  28  Mr.  Cameron  wrote  to  Maj.  Wallace  about 
the  matter  of  price,  and  the  latter  advised  him  to  take  it  up  with 
the  War  Industries  Board  at  Washington.  Mr.  Cameron  did  that, 
but  the  War  Industries  Board  refused  to  take  any  action  and  re- 
ferred him  back  to  the  officer  who  placed  the  order.  The  cost  of 
production,  plus  a  reasonable  profit,  has  never  been  determined 
authoritatively  by  anyone  on  behalf  of  the  Government,  and  the 
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price  has  never  been  adjusted.    The  claimant  therefore  comes  before 
this  Board. 

DECISION. 

1.  We  think  that  the  arrangement  made  by^  Maj.  O'Dell  and  Maj. 
Wallace  with  the  claimant  amounted  to  an  agreement  that  the  Gov- 
ernment would  see  to  it  that  the  claimant  was  paid  for  all  crushed 
stone  furnished  pursuant  to  said  agreement  the  actual  cost  to  it  of 
the  production  thereof  plus  a  reasonable  profit. 

DISPOSITION. 

1.  This  Board  will  make  a  statement  of  the  nature,  terms,  and 
conditions  of  the  agreement  and  certificate  C,  and  will  cause  appro- 
priate personnel  to  do  the  following  things : 

(1)  To  check  up  the  quantities  of  crushed  stone  furnished  by 
the  claimant  to  Edgewood  and  Aberdeen,  respectively; 

(2)  To  check  up  the  amounts  already  received  by  the  claimant 
for  the  crushed  stone  furnished  by  it  to  Edgewood  and  Aberdeen, 
respectively;  and 

(3)  To  examine  into  the  claimant's  books,  accounts,  papers,  rec- 
crds,  etc.,  and  to  determine  the  cost  to  it  of  producing  said  stone, 
md  to  report  the  result  of  said  examination  to  this  Board. 

2.  Upon  the  coming  in  of  said  report  this  Board  will  find  the 
cost  of  production  and,  if  the  same  plus  a  reasonable  profit  is  in 
excess  of  the  amounts  already  received  by  the  claimant,  will  cause 
a  statutory  award  to  be  made  to  it  for  such  excess,  but  in  no  event 
shall  the  gross  amount  to  be  received  by  the  claimant  exceed  $2.30 
per  ton,  the  amount  of  the  claim;  and  will  cause  said  award  to  be 
executed  on  behalf  of  the  United  States  and  by  the  claimant  and 
to  be  transmitted  to  the  appropriate  fijiance  officer  for  payment. 

Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  McCandless  concurring. 
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Case  No.  1763. 

In  re  CLAIM  OF  FRANKLIN  KNITTING  MILLS. 

.1.  INCREASED  FACILITIES:  BY  SUBCONTRACTOR. — Where  claimant  in- 
creased its  facilities  to  enable  it  to  perform  a  subcontract  with  a  prime 
contractor,  who  had  a  Qoyernment  contract,  and  the  prime  contractor's 
contract  with  the  Qoyernment  was  suspended,  and  it  in  turn  terminated 
its  subcontract  with  claimant,  there  is  no  contract,  express  or  implied, 
between  the  claimant,  the  subcontractor,  and  the  Qoyernment,  whereby 
the  Qoyernment  should  reimburse  claimant  for  expenses  incurred  in 
increasing  facilities. 

2.  JURISDICTION— TIME  OF  FILINQ.— This  Board  can  not  take  Jurisdiction 

of  a  claim  under  the  act  of  March  2,  1919,  filed  on  December  12,  1919. 

3.  Release  of  prime  contractor  also  releases  the  Qoyernment.    Where  the  sub- 

contractor, haying  no  contractual  relations  with  the  Qoyernment  in  the 
matter,  releases  the  prime  contractor  from  all  liability  he  can  not 
thereafter  obtain  relief  from  the  Qoyernment  under  the  act  of  March 
2,  1919. 

4.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

for  $16,382.83  for  increased  facilities  to  enable  claimant  to  perform  a 
subcontract  with  Alexander  Propper  &  Co.,  prime  contractor,  which  com- 
pany had  a  contract  with  the  Qoyernment  for  the  manufacture  of 
300,000  pairs  of  spiral  puttees.  Held,  claimant  is  not  entitled  to  re- 
coyer. 

Mr.  Harding  writing  the  opinion  for  the  Board. 

This  case  arises  under  the  act  jof  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $16,382.83,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  Alexander  Propper  &  Co.  as  prime  contractor. 

FINDIKGS  OF  FACT. 

1.  The  claimant  was  a  subcontractor  under  the  firm  of  Alexander 
Propper  &  Co.  of  New  York  City,  who  are  asserting  before  this 
Beard  in  No.  150-C-r)34  a  claim  against  the  Government  under  con- 
tract No.  2006-X  to  furnish  300,000  pairs  of  spiral  puttees.  Claim- 
ant there  alleges  that  the  contract  for  300,000  pairs  of  spiral  put- 
tees to  be  furnished  to  the  Government  under  that  contract  was  ir- 
creascd  by  authorization  to  an  additional  amount  of  10  per  cent  over- 
deliveries  to  be  made  by  the  prime  contractors.  Claimant  here  al- 
leges that  the  prime  contractors  ordered  large  quantities  of  cloth  to 
be  manufactured  by  the  claimant,  to  enable  the  prime  contractors  to 
fill  their  Government  contract  including  10  per  cent  over-deliveries, 
128 
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and  that  in  order  to  manufacture  and  furnish  the  large  quantities  of 
cloth  ordered  by  the  prime  contractors  from  the  claimant  the  claim- 
ant had  to  install  additional  machinery  in  its  plant.  Neither  sub- 
contractor nor  prime  contractor  assert  that  there  was  any  contract 
between  them  about  the  machinery.  The  contract  between  tlie  sub- 
contractor and  the  prime  contractors  had  not  been  completed  when 
the  armistice  was  signed  and  the  contract  was  terminated  for  that 
reason.  The  claim  is  made  by  the  claimant  here  that  it  expended 
$16,382,83  to  equip  its  plant  to  furnish  the  prime  contractor  this 
unusually  large  quantity  of  cloth. 

2.  No  contractual  relation  is  asserted  or  shown  between  the  Gov- 
ernment and  the  claimant,  and  the  claim  is  not  asserted  through  the 
prime  contractors  but  is  an  independent  claim  filed  by  this  claim- 
ant, the  subcontractor,  for  itself. 

3.  After  the  termination  of  the  Government  contract  with  Alex- 
ander Propper  &  Co.,  the  prime  contractors,  the  Government  made 
a  settlement  with  them,  and  before  doing  so  obtained  a  release  from 
this  claimant  as  subcontractor,  which  is  as  follows : 

New  York,  July  17, 1919, 
The  honorable  the  Secretary  of  War. 

(Through  the  Zone  Supply  Office,  New   York,  461  Eighth 
Street,  New  York  Citv.) 
Attention  Negotiating  Officer,  "Procurement  Division. 

Dear  Sir:  We  beg  to  inform  you  that  we  have  adjusted  our  claim 
against  Alexander  Irropper  &  Co.  upon  a  satisfactory  basis,  and  that 
we  hereby  withdraw  our  quest ioimaire,  filed  on  or  about  June  25, 
1919,  and  that  we  have  no  claim  arising  out  of  the  questionnaire 
filed  by  Alexander  Propper  &  Co.  on  or  about  December  23d,  1918, 
or  the  payment  thereof,  and  we  hereby  consent  to  the  payment 
thereof  to  the  said  Alexander  Propper  &  Co. 
Yours  faithfully, 

(Sgd.)  Franklin  Knitting  Mills, 

By  SiG  Morris,  Pres. 

4.  The  claimant  no  doubt  used  the  word  "  questionnaire  "  as  syn- 
onymous with  their  petition  filed  in  this  claim,  as  no  formal  ques- 
tionnaire was  filed  by  it,  but  on  the  same  date,  June  25,  1919,  they 
made  affidavit  to  their  claim  which  was  received  by  the  Quarter- 
master General  on  the  same  date. 

5.  The  claimant  did  not  have  an  enforceable  claim  against  the 
prime  contractor  for  the  machinery  and  did  not  enter  into  any  con- 
tract, express  or  implied,  with  the  Government,  nor  were  there  any 
negotiations  or  dealings  of  any  kind  between  the  claimant  and 
the  Government  nor  any  Government  official,  nor  does  the  claimant 
assert  that  there  were. 

6.  On  December  12,  1919,  upon  the  hearing  of  the  case,  Alexander 
Propper  &  Co.  filed  a  claim  dated  December  11,  1919,  for  and  on 
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behalf  of  this  claimant,  in  which  it  set  up  the  business  transactions 
between  Alexander  Propper  &  Co.  and  the  claimant  as  subcon- 
tractor, and  requested  the  Secretary  of  War  to  adjust,  pay,  or  dis- 
charg:e  the  subclaimant  upon  a  fair  and  equitable  basis,  etc. ;  but  it 
files  the  claim  on  the  understanding  that  it  should  be  without  prej- 
udice to  the  claim  of  Alexander  Propper  &  Co.  against  the  United 
States,  pending  at  the  same  time. 

7.  This  claim  was  heard  in  connection  with  that  of  the  prime  con- 
tractor, Alexander  Propper  &  Co.,  on  December  12,  1919,  and  the 
testimony  in  this  case  will  be  found  in  the  record  of  that  one,  but 
the  testimony  is  immaterial,  irrelevant,  and  incompetent  to  sustain 
any  claim,  and  need  not  be  considered. 

DECISION. 

1.  There  being  no  contract  or  agreement,  express  or  implied,  be- 
tween the  claimant  and  the  Government,  and  there  having  been  no 
business  relations  whatever  between  the  claimant  and  the  (lovern- 
ment,  and  the  Government  having  been  released  from  any  claim,  if 
any  might  have  been  asserted  against  the  Government  as  a  part  of 
the  adjustment  with  Alexander  Propper  &  Co.,  the  prime  contractor, 
there  is  nothing  upon  which  this  Board  can  act. 

2.  The  paper  filed  by  Alexander  Propper  &  Co.  on  behalf  of  this 
claimant  (findings  of  fact  6)  is  of  no  force,  nor  can  we  give  to  it 
any  effect.  It  does  not  ask  that  we  make  any  adjustment  in  favor  of 
the  claimant  here  as  a  part  of  the  amount  going  to  Alexander  Prop- 
per &  Co.,  if  any,  but  specifically  precludes  the  participation  of  this 
claimant  in  any  amount  that  might  be  found  due  to  the  prime  con- 
tractor, and  it  being  filed  December  12,  1919,  and  being  the  assertion 
of  a  new  claim  not  theretofore  filed  or  presented,  this  Board  has 
no  jurisdiction  to  consider  it  at  all. 

The  claim  is  disallowed  and  the  petition  dismissed. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Huidekoper  concurring. 
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Case  No.  585. 

In  re  CLAIM  OF  NOVO  ENGINE  CO. 

1.  BBCOKMENBATION .  DOES    NOT     CONSTITUTE     A     CONTEACT.^Where 

olalmant  submitted  an  unsolicited  proposal  to  furnish  air  compressor 
outfits,  and  was  told  by  a  Government  agrent  that  he  would  recom- 
mend a  contract,  but  that  he  had  no  authority  to  make  a  contract,  and 
then  claimant  incurred  expenses,  and  no  contract  issued,  there  is  no 
agreement  on  the  part  of  the  Government  to  reimburse  claimant  for 
expenses  so  incurred. 

2.  CLAIK  AND  DECISION.— Cla^m  is  made  under  the  act  of  March  2,  1919,  for 

$630. 18,  expenses  alleged  to  have  been  incurred  in  preparing  to  perform 
an  anticipated  contract,  claimant  having  been  advised  that  a  contract 
would  be  recommended,  but  that  the  officer  had  no  authority  to  make 
a  contract. 

Mr.  Hiiidekoper  writing  the  opinion  for  the  Board. 

FINDINGS   OF   TACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $2,239.68  (but  subse- 
quently reduced  to  $630.18  by  withdrawal  of  a  part  of  the  claim) 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  Ignited  States. 

2.  On  October  8,  1918,  the  Washington  manager  of  the  claimant 
company  wrote  a  letter  to  "  Mr.  Wayne  Murray^,  Motor  Transport 
Corps,"  Washington,  D.  C,  which  contained  an  unsolicited  proposal 
to  furnish  the  following  engine-driven  air  compressor  outfits  to  op 
erate  pneumatic  tools : 

4  or  more  No.  162  Novo  10-H.  P.  engine  driven  Imperial  type  portable  air  com- 
pressor outfits,  including-  parts  enumerated  as  described  in  the  company's 
catalogue,  f.  o.  b.  Lansing,  Mich.,  at  $1,003  each. 

4  sets  of  repair  equipment  (enumerated  by  the  separate  articles)  for  engine 
and  compressor  at  $27  per  sel. 

3.  Attached  to  the  statement  of  claim  and  forming  a  part  thereof 
is  a  letter  dated  January  2, 1919,  setting  forth  the  items  of  claim  and 
the  alleged  oral  agreement  on  which  the  claim  is  based,  written  by 
C.  A.  Stuck,  the  Washington  manager  of  the  claimant  company. 
Paragraphs  2,  3,  and  4  of  this  letter  of  January  2  are  as  follows : 

"  The  writer  personally  presented  this  quotation  to  Capt.  Murray 
on  October  8,  and  at  that  time  was  advised  that  we  would  receive  the 
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order  for  the  equipment,  as  outlined  in  the  quotation.  Under  those 
conditions,  I  advised  Capt.  Murray  we  would  enter  the  order  for  this 
equipment  at  once,  with  the  idea  of  making  shipment  of  the  outfits 
at  the  very  earliest  possible  moment,  as  it  was  our  understanding  that 
they  were  very  badly  needed. 

"  On  November  5,  1918,  I  was  advised  by  phone  that  the  formal 
order  had  been  held  up  awaiting  information  from  IngersoU-Band  & 
Co.  in  connection  with  air  tools.  On  November  13th  and  12th  I  was 
advised  that  the  air-tool  information  had  been  x'eceived,  or,  at  least, 
that  the  order  for  the  compressor  outfits,  in  accordance  with  our 
quotation  of  October  8th  was  being  written  up.  On  November  19th, 
I  was  advised  further  that  the  order  had  been  written  and  had  left 
the  department.  However,  the  formal  order  for  this  equipment 
never  reached  our  hands,  and,  ten  days  or  two  weeks  after  the  last 
date  mentioned,  we  were  advised  that  the  entire  proposition  had 
been  cancelled. 

"  Now,  regardless  of  the  fact  that  we  never  had  a  formal  order 
for  this  equipment,  we  feel  that  under  the  circumstances  we  are 
entitled  to  compensation  in  connection  with  this  order  to  the  extent 
of  the  expense  involved,  and  we  are  tlierefore  submitting  the  follow- 
ing statement  for  your  consideration,  this  statement  showing  the 
exact  status  of  this  order  at  the  time  the  definite  cancellation  in- 
structions were  received." 

On  February  6,  1919,  Mr.  C-  A.  Stuck  wrote  to  the  vehicle  section 
Motor  Transport  Corps,  as  follows: 

"  Owing  to  the  press  of  other  matters,  I  have  not  been  able  to 
write  you  in  connection  with  our  adjustment  proposal  under  date 
of  Jan.  2nd,  but  I  now  wish  to  supplement  the  statements  in  the 
second  paragraph  of  this  proposal  by  advising  that  Captain  Murray, 
during  my  interview  with  him  on  October  8th,  did  advise  that  he 
could  not  officially  place  the  order  for  this  equipment  with  me,  but 
that  he  intended  putting  the  order  through  for  our  equipment.  I 
did  not  intend  our  original  statement  in  this  respect  to  be  misleading, 
and  desire  you  to  know  exactly  what  our  undei*standing  of  this  mat- 
ter was. 

"However,  Captain  Murray  made  it  perfectly  clear  that  it  was 
his  intention  to  put  the  order  through,  and  under  those  conditions 
we  entered  the  order  with  our  factory.  This  statement  is  borne  out 
by  the  fact  that  the  order  was  actually  written  up  later  and  then 
held  up  in  your  order  department." 

4.  Included  in  the  claim  as  originally  presented,  the  claimant 
charged  to  the  Government  the  cost  price  of  various  items  as 
marked  on  a  blue  print  referred  tOy  aggregating  in  value  the  sum 
of  $1,289.82,  also  other  items  marked  on  the  blue  print,  aggregating 
in  value  the  sum  of  $319.68,  being  the  price  of  certain  articles  which 
claimant  contemplated  furnishing  under  its  proposal  of  October 
8,  1918. 

These  items  of  claim  were  withdrawn  by  the  claimant  by  letter 
of  December  9,  1919,  to  the  Board  of  Contract  Adjustment,  which 
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stated  that  all  the  items  marked  on  the  blue  print,  with  the  exception 
-of  some  pipe  fittings  which  had  been  disposed  of,  were  in  stock. 
This  letter  contains  the  following: 

"We  are  anxious  to  get  this  matter  settled  up  as  soon  as  possible 
and  we  want  to  revise  our  claim  providing  it  will  expedite  settlement. 
We  will  put  all  of  the  material  on  this  claim  in  our  stock  and  dispose 
of  same  without  an,y  expense  to  the  Government,  and  revise  our 
claim  to  include  only  three  items  mentioned  in  our  letter  of  January 
2  as  follows: 

(1)  Ten  per  cent  charge  for  hnncUintr,  storapre.  investment  and  a  smaH 

portion  of  tlie  {general  shop  overliead " $128.98 

(2)  We  propose  to  Iveep  tlie  four  ten  H.  P.  engines  in  onr  stock,  charg- 

ing you  ten  per  cent  on  the  bottom  manufacturer's  price,  this  to 
cover  change  of  crank  shaft,  as  the  ones  furnished  for  the  engines 
on  this  order  are  shorter  tlian  tliose  used  on  our  regular  engines. 
This  number  of  engines  also  creates  an  excess  stock  whicli  in- 
volves a  carrying  charge.     For  ten  H.  P.  engines  with  magnetos 

at  $223.(K^— }{;8i)2  Ca    lO'/r 89.20 

<3)  The  complete  billing  price  for  the  e<iuipment  to  be  furnished  on  this 
order  would  be  .$4,120.00  on  which  amount  we  are  entitled  to  10%, 
account  engineering  work,  disorganization  of  shop  schedule  and 
general  expense 412.  00 

Total 630.18 

"On  the  basis  of  this  revised  claim  we  will  accept  a  net  cash  settle- 
ment of  $630.18  and  relieve  the  Government  of  all  responsibility  or 
expense  as  to  the  material  on  hand." 

DECISION. 

1.  The  claim  as  amended  is  for  $630.18,  and  is  for  services,  expenses, 
and  charges  resulting  from  the  acquisition  of  machinery  and  parts 
alleged  to  have  been  obtained  in  reliance  of  an  agreement  claimed  to 
have  been  entered  into  on  October  8,  1918,  between  claimant's  repre- 
sentative, Mr.  C.  A.  Stuck,  and  Capt.  Wayne  Murray,  Q.  M.  C,  of 
the  Spare  Parts,  Tires,  and  Accessory  Section,  Motors  Department, 
Purchase,  and  Traffic  Division,  of  the  Quartermaster  General's  De- 
partment, whose  duty  it  was  to  handle  requisitions  for  the  Motor 
Transport  Corps. 

2.  The  claimant's  representative,  Mr.  Stuck,  with  whom  the  agree- 
ment is  alleged  to  have  been  made  on  October  8,  1918,  has  submitted 
a  letter  dated  February  6,  1919,  in  which  he  states  that  in  his  inter- 
view with  Capt.  Murra}^  on  October  8  Capt.  Murray  said  he  could 
not  place  an  order  with  the  claimant,  but  that  he  intended  to  put  an 
order  through  for  the  claimant  company.  Mr.  Stuck  states  that  as  a 
result  of  these  remarks  of  Capt.  Murray  he  entered  an  order  with  his 
factory. 

It  further  appears  that  on  November  5  Mr.  Stuck  was  verbally  in- 
foinned  that  the  proposed  order  was  held  up,  and  that  after  the  sign- 
ing of  the  armistice  he  was  further  informed  that  an  order  was  being 
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prepared,  but  the  claimant  never  received  such  an  order,  and  was- 
later  advised  that  the  entire  proposition  had  been  cancelled. 

3.  No  contract  was  entered  into  on  October  8  between  Capt.  Mur- 
ray and  Mr.  Stuck,  the  claimant's  representative.  No  agreement,  ex- 
press or  implied,  can  be  predicated  on  what  Capt.  Murray  said  at  that 
conference.  Even  though  Capt.  Murray  expressed  the  intention  to 
put  an  order  through,  he  distinctly  told  the  claimant's  representative 
"  that  he  could  not  officially  place  an  order  for  this  equipment."  It 
is  clear  that  no  definite  order  was  given  claimant's  representative  by 
Capt.  Murray,  nor  was  the  claimant  authorized  to  procure  material 
in  ccmtemplation  of  such  order.  It  follows,  therefore,  that  the  claim- 
ant is  not  entitled,  under  the  act  of  March  2,  1919,  to  remuneration 
for  obligations  and  expenses  incurred,  or  for  losses  sustained,  hy 
reason  of  acquiring  materials  to  manufacture  machines  in  anticipa- 
tion of  receiving  a  Government  order  which  it  never  did  obtain* 
This  is  equally  true,  although  it  appears  that  an  officer  of  the  Gov- 
ernment strongly  intimated  to  the  claimant  that  such  an  order  would 
be  placed  with  claimant,  and  no  valid  reason  appears  to  account  for 
the  order  having  been  withheld.  (See  Claim  Stanley  Skid  Chain  Co. 
1  Dec.  Bd.  Cont.  Adj.  62.) 

4.  This  Board  has  also  held  that  a  claimant  is  not  entitled  to  re- 
imbursement for  obligations  incurred  on  account  of  misinfonnation 
given  claimant  by  its  representative.  (Claim  National  Enameling  & 
Stamping  Co.  1  Dec.  Bd.  Cont.  Adj.  418.)  Thus,  even  though  Mr. 
Stuck  may  have  placed  an  order  for  the  machine  with  his  company 
after  his  conference  with  Capt.  Murray,  the  Government  is  not 
bound,  because  it  never  gave  the  claimant  or  its  representative  such 
an  order. 

5.  As  the  claimant  has  failed  to  show  that  it  entered  into  an  agree- 
ment, either  express  or  implied,  with  the  Government,  it  is  not  en- 
titled to  the  relief  prayed  for  under  the  act  of  March  2, 1919. 

The  Board  is,  therefore,  of  the  opinion,  for  the  reasons  herein 
stated,  that  the  relief  prayed  for  should  be  denied,  and  it  will  be  so 
ordered. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1674. 

In  re  CIAIK  OF  C.  H.  COWDREY  MACHINE  WORKS. 

1.  IHSTBITCTIONS  TO  PROCEED  WITHOUT  WAITINO  FOR  FORMAL  CON- 
TRACTS.— Wliere  claimant  was  instnioted  over  the  telephone  to  pro- 
ceed, without  waiting  for  a  procnrement  order,  to  manufacture 
1,342  recoil  mechanisms  for  tractor  gnns  of  the  same  kind  and  at  the 
same  price  as  those  manufactured  for  the  Government  under  a  previous 
written  contract,  and  the  claimant  proceeds  to  fill  the  order,  which 
was  later  countermanded,  the  United  States  is  obligated,  under  the 
act  of  March  2,  1919,  to  reimburse  the  claimant  its  loss  sustained  in 
expenses  made  preparatory  to  filling  the  order,  before  same  was  coun- 
termanded. 

:2.  CLAIM  AND  DECISION.— This  claim  arises  under  the  act  of  March  2,  1919, 
on  an  alleged  informal  contract  to  supply  the  United  States  Govern- 
ment with  1,342  recoil  mechanisms  for  tractor  guns.  Held,  that  the  con- 
versations and  negotiations  between  the  representative  of  the  claim- 
ant and  the  United  States  Government  constitute  an  agreement  under 
which  the  United  States  Government  is  obligated  to  reimburse  the 
claimant  its  expenses  necessarily  incurred  preparatory  to  filling  the 
order. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

PRELIMINARY    STATEMENT. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  the  following  circumstances : 

Claimant  had  a  contract  with  the  Ordnance  Department,  No. 
P897()-2514A,  dated  May  31,  1918,  for  the  manufacture  and  delivery 
of  600  recoil  mechanisms  for  37  mm.  tractor  gun,  model  of  1916,  at 
$400  each,  a  total  of  $240,000.  This  contract  was  in  form,  but  proxy 
signed :  Col.  Samuel  McRoberts,  Ordnance  Department,  N.  A.,  being 
named  as  contracting  officer,  and  the  actual  signature  being  affixed 
by  Chas.  N.  Black,  lieutenant  colonel.  Ordnance,  N.  A. 

The  600  mechanisms  or  groups  covered  by  this  contract  having 
been  delivered,  claimant  filed  with  the  Boston  District  Claims  Board, 
Ordnance  Department,  its  statement  of  claim.  Form  A,  aforesaid, 
for  the  agreed  price  of  said  600  mechanisms  and  for  the  further 
sum  of  $8,509.62,  which  last  sum  it  claimed  was  the  total  of  expend- 
itures made  or  commitments  incurred  by  it  in  preparing  to  perform 
a  promised  contract  for  1,342  additional  recoil  mechanisms.  In  said 
statement  of  claim  it  characterized  said  order  for  1,342  additional 
niechanisms  as  an  amendment  to  contract  Xo.  P8976-2541A. 
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The  Boston  District  Claims  Board  of  the  Ordnance  Department 
on  April  8,  1919,  tendered  the  claimant  an  award  in  respect  of  the 
order  for  1,342  additional  recoil  mechanisms  for  the  amount  claimed 
by  it,  $8,509.62,  less  salvage  value  of  materials,  etc.,  $3,773.79.  or 
$4,735.83,  net.  This  was  accepted  by  claimant  June  23;  1919y 
and  the  file  finally  transmitted  to  Ordnance  Claims  Board,  Wash- 
ington, D.  C,  June  27,  1919.  On  July  26,  1919,  said  last  mentioned 
Board  transmitted  the  file  and  award  to  this  Board  for  consideration 
and  action. 

The  claim  of  the  original  contract  of  May  31,  1918,  for  600  recoil 
mechanisms  having  been  settled  and  disposed  of,  this  Board  has 
before  it,  therefore,  only  the  claim  upon  the  alleged  order  for  1,342 
additional  recoils;  This  is  a  class  B  claim  and  independent  of  the 
contract  above  mentioned  and  has  been  treated  accordingly. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

Claimant  at  the  times  hereinafter  mentioned  was  a  copartnership 
having  its  place  of  business  at  Fitchburg,  Mass.,  and  was  engaged 
upon  the  performance  of  a  contract  with  the  United  States  of 
America  for  the  production  and  delivery  of  600  recoil  mechaiiisms^ 
for  37-mm.  tractor  guns,  model  of  1916.  Maj.  George  R.  Nichols,  Jr., 
Ordnance  Department,  was  chief  of  the  Artillery  Section,  Procure- 
ment Division,  Ordnance  Department,  United  States  Army.  Capt. 
Arthur  Day  was  his  assistant  and  was  in  special  charge  of  the  pro- 
curement of  all  articles  entering  into  the  composition  of  the  37-min. 
tractor  gun. 

II. 

On  or  about  October  8,  1918,  George  B.  Warner,  an  employee  of 
claimant,  conferred  at  Washington,  D.  C,  with  Maj.  Nichols  afore- 
said relative  to  the  completion  of  its  existing  contract  for  600  recoil 
mechanisms  and  to  further  contracts  for  additional  mechanisms.  On 
or  about  October  10, 1918,  said  (ieorge  B.  Warner,  who  had  returned, 
to  Fitchburg,  Mass.,  had  a  conversation  over  the  telephone  with  said 
Maj.  Nichols  at  Washington  in  which  said  Maj.  Nichols  directed  him 
to  proceed  with  the  manufacture  of  1,342  additional  recoil  mech- 
anisms for  37-mm.  tractor  guns  modified  for  tanks,  and  that  an 
order  would  follow.  Said  Maj.  Nichols  later  on  the  same  day  re- 
ported the  substance  of  this  conversation  to  his  assistant,  Capt. 
Arthur  Day  aforesaid.    Maj.  Nichols  died  before  the  hearing  herein.. 
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III. 

The  direction  given  by  Maj.  Nichols  to  claimant  to  proceed  with 
the  manufacture  without  waiting  for  a  formal  order  or  contract  was 
in  accordance  with  the  custom  of  the  said  Artillery  Section,  Procure- 
ment Division,  Ordnance  Department,  and  claimant  had  upon  pre- 
vious occasions  proceeded  with  the  manufacture  of  articles  required 
by  said  Procurement  Section  upon  the  verbal  orders  of  Maj.  Nichols 
and  Capt.  Day  and  their  assurances  that  contracts  would  follow. 
This  was  the  case  in  coimection  with  the  contract  of  May  31,  1918, 
for  600  recoil  mechanisms  above  referred  to.  In  some  cases  claimant 
began  deliveries  before  the  formal  contract  arrived. 

IV. 

On  or  about  October  24,  1918,  the  Procurement  Division,  Ordnance 
Department,  by  Maj.  George  R.  Nichols,  Jr.,  aforesaid,  through  the 
Director  of  Purchase  and  Supplies  of  Ordnance  Department,  re- 
quested from  the  clearance  office  of  Eequirements  Division,  War  In- 
dustries Board,  the  clearance  of  1,342  recoil  groups  for  37-mm. 
infantry  gun,  model  1916,  for  tanks,  with  the  statement  that  bids 
would  be  requested  from  C.  H.  Dowdrey  (sc.  Cowdrey)  Machine  Co., 
Fitchburg,  Mass.,  and  Allen  Motor  Co.,  Fostoria,  Ohio.  Said  request 
was  returned  October  25,  1918,  with  the  following  memorandum  of 
action  by  the  War  Industries  Board : 

"  Cleared  with  understanding  that  new  facilities  are  not  necessary 
to  meet  requirements  scheduled." 

There  was  no  intention  in  the  Artillery  Section,  Procurement  Di- 
vision, Ordnance  Department  aforesaid,  to  place  the  order  for  these 
mechanisms  or  any  part  of  them  with  Allen  Motor  Car  Co.  (referred 
to  in  said  clearance  request  as  Allen  Motor  Co.),  for  the  reason  that 
that  company  had  been  unable  at  the  time  referred  to  to  make  any 
deliveries  whatever  on  a  previous  order  placed  with  it. 

Subsequently  to  said  telephone  direction  of  Maj.  Nichols,  and 
upon  the  faith  thereof,  claimant  ordered  certain  tools,  machines,  and 
material  necessary  for  the  manufacture  and  delivery  of  said  1342 
recoil  mechanisms  and  made  commitments  therefor  to  the  following 
persons,  firms,  and  corporations  : 

Graton  &  Knight  Manfg.  Co.,  Worcester, 
Mass Gaskets,  washers,  etc. 

American  Vulcanized  Fibre  Co.,  Wilming- 
ton, Del Striker  collars,  etc. 

Wheelock,  Lovejoy  &  Co.,  Cambridge, 
Mass Forged  steel  bars. 

Edgar  T.  Ward-Sons  Co.,  Boston,  Mass--. Bessemer  steel  rods. 

Brown  Bag  F'illing  Machine  Co.,  Fitch- 
burg,  Mass Various  small  hardware,  t 
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W.  A.  Jefft,  Ashburnham,  Mass Packing  boxes. 

Pratt  &  Whitney  Co.,  Hartford,  Conn Gauges. 

Hendey  Machine  Co.,  Torrington,  Conn — Lathe  and  oil  tan. 

Railway  Steel  Spring  Co Springs,  etc. 

W.  A.  Ilardy  &  Sons  Co.,  Fitchburg,  Mass-. Bronze  castings. 

The  Fairbanks  Co.,  Boston,  Mass Becker  milling  machines. 

VI. 

One  of  the  items  of  claim  arises  from  the  purchase  by  claimant 
from  National  Acme  Co.,  of  Windsor,  Vt.,  of  a  single-spindle  belt- 
driven  automatic  for  $23,()()0.  This  machine  was  ordered  Septem- 
ber 10,  1918,  and  invoiced  to  claimant  September  24,  1918,  both  of 
said  dates  being  prior  to  the  telephone  conversations  and  prelimi- 
nary interviews  at  Washington,  D.  C,  upon  which  the  claim  of  an 
agreement  with  respect  to  1,342  recoil  mechanisms  is  predicated. 

VII. 

No  formal  order  or  contract  for  the  1,342  recoil  mechanisms  or 
groups  of  any  part  thereof  w^as' thereafter  tendered  claimant.  Claim- 
ant had  assembled  its  material,  or  the  greater  part  thereof,  for  the 
manufacture  of  said  mechanisms  when,  shortly  after  November  14, 
1918,  it  received  the  following  letter  from  the  Procurement  Division, 
Office  of  Chief  of  Ordnance : 

"  War  Department, 
Office  of  Chief  of  Ordxance,  Procurement  Division, 

Washington^  Novemher  H^  1918. 
C.  H.  CowDREY  Machine  Works, 

Fitchhurg^  Mass, 
Subject :  1,342  Recoil  Groups  for  37-m/m  tank  g^n.  Model  of  1918. 
Sirs  : 

1.  I  am  directed  by  the  Chief  of  Ordnance  to  hereby  withdraw  the 
instructions  given  to  you  over  the  telephone  by  Maj.  Nichols,  with 
reference  to  1,342  recoil  groups  for  37-m/m  tank  guns,  model  of 
1916,  until  the  formal  procurement  order  for  this  material  reaches 
you. 

2.  It  is  impossible  to  sajr  definitely  at  the  present  time  whether 
this  order  will  be  actually  issued,  and  it  is  thought  best  not  to  incur 
any  obligations  in  advance  of  its  issue. 

Bespect  fully. 

Artillery  Section, 
Geo.  R.  Nichols,  Jr., 
Major^  Ord.  Dept,^  U.  S.  A. 
By  E.  M.  Kerwun, 
taptain^  Ord,  Dept,,  U,  S.  A. 

P.  S.  In  the  event  that  it  is  decided  later  not  to  purchase  this 
material,  you  will  be  asked  to  advise  what  expense,  if  any,  has  been 
incurred  and  for  which  you  should  be  reimbursed." 

(Stenographers'  Minutes,  pp.  8  nnd  o  ^ 
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VIII. 

Immediately  upon  the  receipt  of  the  letter  last  mentioned,  claim- 
ant endeavored  to  cancel  its  commitments  set  forth  in  finding  V 
above.  The  Railway  Steel  Spring  Co.  and  W.  A.  Hardy  &  Sons 
Co.  agreed  to  cancel  the  orders  placed  with  them  and  did  accept  can- 
cellation. The  other  parties  named  had  either  delivered  the  articles 
contracted  for  to  claimant  or  refused  to  cancel. 

CONCLUSION. 

I.  There  wa^an  agreement  within  the  purview  of  the  act  of  March 
2, 1919,  between  the  United  States  of  America,  acting  by  Maj.  George 
K.  Nichols,  Jr.,  Ordnance  Department,  and  the  claimant,  C.  H.  Cow- 
drey  Machine  Works,  entered  into  on  or  about  October  10,  1918, 
whereby  the  said  claimant  agreed  to  manufacture  and  deliver  to  the 
United  States  of  America  1,842  recoil  mechanisms  or  groups  for 
37-mm.  tractor  guns  provided  for  tanks,  and  the  United  States  of 
America,  through  said  Maj.  George  E.  Nichols,  Jr.,  agreed  to  pay 
claimant  the  reasonable  value  thereof. 

II.  The  machine  purchased  from  National  Acme  Co.,  as  found  in 
finding  VI,  was  not  so  purchased  upon  the  faith  of  said  agreement. 

DJ2CISION  AND  DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision  and  transmit  the  same  to  the  Claims  Board,  Ordnance  De- 
partment, for  appropriate  action  and  payment. 

Col.  Delafield  and  Mr.  Bryant  concurring. 

186107— 20— VOL  3 10 
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Case  No.  2189. 

In  re  CLAIM  OF  THE  WESTEEK  ELECTEIC  COMFAKY. 

1.  OVEEHEAB. — Where  the  War  Department  Claims  Board  proYides  by  reso- 

lution that  the  claimant  company  shall  be  entitled  to  recover  over- 
head expenses  "  for  the  certain  and  definite  period  covered  by  the 
termination  clauses  in  their  ag^reements  and  during  •which,  in  accord- 
ance with  the  agrreements,  they  would  have  been  permitted  to  con- 
tinue production  "  the  resolution  is  within  the  powers  conferred  upon 
the  War  Department  Claims  Board  by  War  Department  O.  0.  Ko.  40  of 
1919  and  War  Department  Circular  26  of  1919,  and  claimant  is  en- 
titled to  overhead  in  accordance  with  the  resolution. 

2.  CLAIH  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  |170,- 

217.67  for  overhead  expenses  from  the  time  of  suspending  work  under 
certain  Government  contracts  until  such  times  as  the  claimant  would 
have  been  entitled  to  continue  performance  under  the  contracts  in 
accordance  with  the  termination  clauses.  Held,  claimant  is  entitled 
to  recover. 

Mr.  Hunt  writing  tlie  opinion  of  the  Board. 

ORIGIN    AND    NATURE    OF    CLAIM. 

This  is  a  statement  of  claim.  Form  A,  filed  originally  with  the 
Claims  Board,  Signal  Corps.  It  involves  the  determination  of  the 
appropriate  period  for  the  allowance  of  overhead  during  the  sus- 
pension of  certain  formal  and  informal  agi'eements  entered  into 
by  the  said  company  with  the  representatives  of  the  Signal  Corps, 
which  call  for  an  expenditure  on  the  part  of  the  United  States  of 
approximately  $4,371,000. 

Settlement  contracts  providing  for  payment  of  all  items  except 
the  said  items  of  overhead  and  items  of  interest  have  been  entered 
into  between  the  parties  and  all  amounts  paid  with  the  exception 
of  the  items  stated.  The  claimant  has  declined  to  accept  the  offer 
of  the  Signal  Corps  Claims  Board  for  overhead  allowance  and  has 
appealed  from  the  decision  of  the  said  Board  on  that  item  to  this 
Board. 

FINDINO  OF  FACTS. 

On  March  28,  1919,  the  War  Department  Claims  Board  passed 
the  following  resolution : 

"  Resolved  that  in  making  settlement  or  adjustment  contracts  with 
the  Western  Electric  Company,  the  Signal  Corps  shall  be  empow- 
ered to  reimbui-se  the  Western  Electric  Co.  for  overhead  charges 
140 
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or  loading  as  hereinbefore  described  for  the  certain  defined  period 
covered  by  the  ternnination  clauses  in  their  agreements  and  during 
which,  in  accordance  with  the  agreements  they  would  have  been 
permitted  to  continue  production.  This  period,  however,  is  to  com- 
mence on  the  date  on  which  the  Western  IClectric  Co.  discontinued 
production,  where  such  date  was  prior  to  the  date  of  formal  notice 
of  termination  of  contract  received  from  the  Government,  or  from 
the  date  of  formal  notice  of  terminal  from  the  Government  where 
this  date  was  prior  to  that  on  which  production  was  discontinued 
by  the  Western  Electric  Company. 

"^ "  The  allowance  for  overhead  for  the  period  above  described  is  not 
to  include  any  of  the  items  described  in  section  1,  paragraph  2  of 
the  letter  of  March  26,  from  the  Western  Electric  Company  to  the 
Chief  Signal  Officer,  and  should  not  cover  any  charges  for  deprecia 
tion  on  factory  buildings,  ma  hinery,  equipment,  or  appurtenances 
to  the  plant. 

'*  The  allow^ance  for  overhead  for  the  period  above  described  is  to 
be  only  that  portion  of  the  overhead  which  is  directly  attributable 
to  the  contracts  which  were  terminated,  and  it  is  the  intent  of  this 
resolution  to  make  allowance  for  loss  in  overhead  only  with  regard 
to  operating,  maintenance,  and  administration  expenses  such  as  are 
shown  in  paragraph  2,  subparagraphs  2,  3,  and  4  of  letter  from 
Western  Electric  Co.,  Inc.,  to  Chief  Signal  Officer,  dated  March 
26,  1919." 

Attention  is  called  to  the  words — 

"  for  the  certain  defined  period  covered  by  the  termination  clauses 
in  their  agreements  and  during  which,  in  accordance  with  the 
agreements  they  would  have  been  permitted  to  continue  production. 
This  period,  however,  is  to  commence  on  the  date  on  which  the 
Western  Electric  Co.  discontinued  production,  where  such  date  was 
prior  to  the  date  of  formal  notice  of  termination  of  contract  re- 
ceived from  the  Government,  or  from  the  date  of  formal  notice  of 
termination  from  the  Government  w^here  this  date  was  prior  to  that 
on  w'hich  production  was  discontinued  by  the  Western  Electric  Com- 
pany." 

A  list  of  the  procurement  ordei's  by  number  under  which  this 
question  arises  follows,  with  a  description  of  the  character  of  the 
execution  of  these  agreements  as  determined  by  the  Signal  Corps 
Claims  Board : 


Pro3ure- 
ment 
order 
No. 


Da*e. 


Date  of 

(ormal 

termi- 

I   ration 

I   notice. 


13Q247 

8-17-18 

130288 

»-22-18 

I3Q345 

9-13-18 

130850 

9-13-18 

130450 

10-18-18 

130457 

10-17-18 

130405 

10-17-18 

12-  6-18 
12-21-18 
12-12-18 
12-21-18 

12-  6-18 
12-13-18 


Date 
prodiitv  I 

tion      I 
stoppel.  I 

I  . 


.\moimt 
involved 

in 
coptract. 


Amount 
claimed 

for 
overhead 
expense. 


Character  of  contract. 


.L 


11-26-18  $120,000.00  •    $3,827.64  I  Informal:  Regular  in  form  but  not  for- 


11-26-18 
11-26-18 
11-26-18 
11-26-18 

11-26-18 
11-26-18 


.•)7,500.  0  ,  6,029.68 

H9, 100.00  1,802.12 

3'>2,5.'i0.00  ,  5,19S.52 

177,0(J0.00  I  12,922.02 


6,  .500. 00  ' 
70,000.-00  I 


176.52 
1,862.41 


mallv  anproved. 
Formal  No.  S.  C.  185. 
Informal:  No  contract  received. 
Informal:  No  contract  received. 
Informal:  Regular  in  form  but  not  for- 

mallv  approved. 
Formal.  No.  S.  C.  482  (see note). 
Informal:  I  etter  from  R.   A.   Kloclc, 

major,  Signal  Corps. 
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Procure- 
ment 
order 
No. 


Date. 


?«rmaf  ^^^  AmOUDt 

tJSS       produc-  '  involved 
«ft?Jn    !     tion      I         in 

nK   '  stopped.  I  contract. 


130497 

130500 

130502 

13050G 

130532 

130537 

130555 

1305  >8  I 

14:273 

14  3>4  I 
14  376  ' 

14  3)1 

14(3)5  I 


10-26-18 

10-28-18 

10-2»-18 

10-28-18 

11-  1-18 

10-31-18 

11-  5-18  I 

10-30-18  I 

8-22-18  I 

^10-18  I 
10-  2-18  I 

10-10-18 
10-14-18 

15B23  I    9-  3-18 


11-30-18 

11-26-18 

11-30-18 

11-30-18 

12-14-lS  j 

12-  6-18 

11-30-18 

12-  ^18  I 

12-11-18 

12-13-18 
11-29-18 

12-12-18 
12-  3-18  , 


11-2&-18 

11-26-18 

11-26-18 

11-26-18 

11-28-18 

11-26-18 

11-26-18 

11-28-18  ] 

11-26-18  I 

11-26-18  I 
11-25-18  I 

11-28-18  ■ 
11-26-18  j 


;  l>7,500.00 

I     16,675.00 

I      4>,C0.f'0 

7,6-7.00 

414,750.00 

28, 750. 00 

621,000.00 

516,000.00 

M,  000. 00 

418,000.00 
126, 175. 00 

.520,000.00 
2S.500.00 


12-12-18  I  11-26-18  '  187,500.00 


Tola] 14.225,147.50 


Amount 
claimed 

for 
overhead 
expense. 


Character  of  contract. 


$2,526.16 

1,161.31 

2,017.W 

336.09 

15,073.19 

3,790.74 

24,561.50  I 

19,218.97  I 

19,862.22  I 

6,217.17  < 
10,764.86  I 

12,920.02 
2,67().7o 

17,272.24 


Informal:  Contract  signed  but  not  for- 
mally approved. 

Informal:  Cont.  signed  but  not  for- 
mallv  approved. 

Informal:  Signed  but  not  formally  ap- 
proved. 

Informal:  Signed  but  not  formally  ap- 
proved. 

Informal:  Signed  but  not  formally  ap- 
proved. 

Formal,  No.  S.  C.  558,  Nov.  4.  (See 
note.) 

Informal:  Signed  but  not  formally  ap- 

S  roved. 
[)rmal:  Signed  but  not  formally  ap- 
proved. 
Informal:  Signed  but  not  formally  ap- 
proved. 
Informal:  No  contract  received. 
Formal  No.  S.  C.  401,  Oct.  7/18,  ap- 
proved Nov.  14.  1918. 
Informal:  Telegram  signed  "Squier." 
Informal:  Cont.   signed   but   not   for- 
mal Iv  approved. 
Formal  No.  S.  C.  279,  Sept.  28/18,  ap- 
proved Oct.  17/ 18. 


170,217.671 


Procurement  Order 


Note.— Procurement  Order  No.  130457  covered  bv  contract  S.  C.  482,  Oct.  24, 1918. 
No.  130537  covered  by  contract  S.  C.  55S,  Nov.  4,  19is. 

The  Signal  Corps  Claims  Board  has  determined  in  substance  that 
the  appropriate  period  for  overhead  allowance  is  the  period  from 
the  day  the  contractor  actually  stopped  work  to  and  including  one 
day  after  "  the  date  of  preparation  iii  the  office  of  the  Chief  Signal 
Officer  of  a  notice  of  termination  of  this  order."  (Signal  Claims 
Board  minutes  June  11,  1919.) 

The  War  Department  Claims  Board  empowered  the  Signal  Corps 
in  substance  to  reimburse  the  company  for  the  period  covered  by  the 
termination  clauses  in  the  agreements  during  which,  in  accordance 
with  the  agreement  the  company  would  have  been  permitted  to  con- 
tinue production. 

The  procurement  orders  specified  above  stated  that  a  definite  con- 
tract of  a  certain  number  would  follow^  which  it  was  agreed  should 
constitute  the  formal  contract  between  the  parties.  These  forms 
of  contract  so  numbered  contained  a  20  or  60  day  termination  clause 
as  follows: 

"Article  10,  Section  2.  Termination  in  public  interest.  If  in  the 
opinion  of  the  chief  of  the  bureau  the  public  interest  shall  so  require 

this  contract  may  be  terminated  by  the  United  States  by 

day's  notice  in  writing  from  the  contracting  officer  to  the  contractor, 
and  such  termination  shall  be  deemed  to  be  effective  upon  the  expi- 
ration of days  after  the  giving  of  such  notice,  and  shall 

be  without  prejudice  to  any  claims  which  the  United  States  may 
have  against  the  said  contractor  under  this  contract.    After  receipt 
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of  such  notice  the  contractor  shall  not  order  any  further  materials 
or  facilities,  or  enter  into  any  further  subcontracts,  or  make  any 
further  purchases  in  connection  with  the  performance  of  this  con- 
tract, without  written  consent  previously  obtained  from  the  contract- 
ing officer  *  *  *.  In  the  event  of  and  upon  siich  termination 
of  this  contract  prior  to  completion,  as  provided  in  this  section  2, 
for  any  reason  other  than  the  default  of  the  contractor,  the  United 
States  shall  make  payments  to  and  protect  the  contractor  as  follows : 
(a)  the  United  States  shall  pay  to  the  contractor  the  contract  price 
or  compensation,  not  previously  paid,  for  all  articles  or  work  com- 
pletely manufactured  or  completely  performed  in  accordance  with 
requirements  of  this  contract  at  the  date  such  termination  becomes 
effective,  (h)  The  XTnited  States  shall  reimburse  the  contractor  for 
such  proportion  of  the  contractor's  expenditures  (other  than  expen- 
ditures for  plant,  facilities,  and  equipment  solely  provided  for  the 
performance  of  this  contract)  made  by  the  contractor  in  good  faith 
in  connection  with  the  performance  of  this  contract  as  are  fairly  and 
properly  apportionable  to  the  articles  or  work,  the  delivery  or  per- 
formance of  which  is  so  terminated,  plus  fifteen  per  cent  of  the 
amount  so  ascertained.  *  *  *  (a)  The  United  States  shall  pro- 
tect the  contractor  against  such  proportion  of  the  contractor's  out- 
standing obligations,  incurred  by  the  contractor  in  good  faith  in 
connection  with  the  performance  of  this  contract,  as  is  properly  and 
fairly  apportionable  to  the  articles  or  work,  the  delivery  or  perform- 
ance of  which  is  so  terminated." 

It  appears  that  the  contractor  ceased  work  at  the  request  of  the 
United  'States  very  soon  after  the  armistice ;  action  on  its  part  which 
was  much  more  advantageous  to  the  United  States  and  less  advan- 
tageous to  itself  than  action  under  the  termination  clauses  would 
have  been. 

DECISION. 

By  War  Department  Circular  No.  26,  January  20,  1919,  the  War 
Department  Claims  Board  was  given  authority  to  supervise  and 
coordinate  the  work  of  the  various  War  Department  agencies  en- 
gaged in  the  settlement  of  claims .  resulting  from  the  termination 
of  contracts  or  other  procurement  obligations  consequent  upon 
suspension  of  hostilities  and  to  authorize  and  approve  such  settle- 
ments. 

Pursuant  to  the  act  of  March  2,  1919,  the  Secretary  of  War  by  G. 
O.  40  (1919)  has  invested  the  War  Department  Claims  Board  with 
power  to  determine  a  fair  and  equitable  basis  upon  which  informal 
agreements  may  be  adjusted,  and  to  exercise  all  powers  conferred 
upon  the  Secretary  of  War  by  the  act  of  March  2,  1919,  except  such 
powers  as  are  conferred  by  that  order  on  the  United  States  Liquida- 
tion Commission  and  the  Imperial  Munitions  Board. 

The  power  to  determine  the  appropriate  period  during  which 
compensation  for  overhead  expense  shall  be  allowed  under  formal 
and  informal  agreements  suspended  at  the  request  of  the  United 
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States  is  clearly  within  the  powers  and  duties  conferred  on  the  War 
Department  Claims  Board  by  the  aforesaid  circular  and  order. 

The  empowering  of  the  Signal  Corps  Claims  Board  by  the  War 
Department  Claims  Board  to  make  the  allowance  on  the  basis  stated 
above  (resolution  of  March  28,  1919)  constitutes  a  determination 
by  the  latter  Board  that  such  basis  is  a  fair  and  equitable  basis  (act 
of  March  2,  1919,  G.  O.  40,  1919),  and  is  also  due  exercise  of  the  au- 
thority to  supervise  and  to  coordinate  and  approve  settlements  of 
formal  contracts.  (W.  D.  Circular  26,  1919;  Corliss  Co.  v.  U.  S. 
321.)  The  War  Department  Claims  Board  has  power  to  make  the 
disposition  of  this  question  set  forth  in  its  resolution  of  March  28, 
1919,  with  regard  both  to  formal  and  informal  agreements.  This 
Board  regards  the  resolution  by  the  War  Department  Claims  Board 
of  March  28,  1919,  as  a  due  determination  by  the  authority  having 
jurisdiction  of  the  question  involved  in  this  controversy.  This 
Board  should  proceed  to  determine  the  matter  upon  the  papers  pre- 
sented, in  accordance  with  the  said  resolution.  (Supply  Circular 
No.  46,  1919.) 

DISPOSITION. 

The  papers  herein,  with  a  copy  of  this  decision,  will  be  trans- 
mitted to  the  award  section  of  this  Board  for  the  ascertainment  and 
payment  of  the  amount  due  the  contractor  under  the  said  resolution 
of  March  28,  1919. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  2190. 

In  re  CLAIM  OF  THE  WESTERN  ELECTKIC  COMFAKY. 

1.  DfTEBEST. — A  resolution  of  the  War  Department  ClaimB  Board  of  Febru- 

ary 19,  1919,  authorizes  the  allowance  of  interest  on  capital  "  tied  up  " 
in  articles  of  process  and  from  the  time  of  suspension  to  date  of 
settlement. 

2.  CLAOC  AHB  BECISIOK.— Claim  is  made  under  the  act  of  ICarch  2,  1919, 

for  interest  *'  tied  up  "  from  the  time  of  suspension  until  the  time  of 
settlement.    Held,  claimant  is  entitled  to  recoTcr. 

Mr.  Hunt  writing  the  opinion  of  the  Board.  { 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Signal 
C!orps,  which  denied  the  claimant  interest  on  raw  materials  acquired 
by  the  contractor  for  the  performance  of  certain  agreements  speci- 
fied therein  in  a  quantity  not  exceeding  the  requirements  for  the 
completion  of  the  contract.  It  appears  from  the  papers  herein  that 
it  has  been  determined  that  none  of  the  said  agreements  have  been 
executed  in  the  manner  prescribed  by  law,  and  that  they  are  all 
within  the  provisions  of  section  1  of  the  act  of  March  2, 1919. 

FINDINGS  OF  FACT. 

A  statement  is  contained  in  the  papers  showing  the  order  numbers 
of  the  agreements  under  which  interest  on  raw  material  is  claimed, 
their  dates,  dates  of  termination,  cost  of  raw  material  on  hand  at 
date  of  termination,  date  final  cost  statement  submitted,  interest 
period,  number  of  days,  and  the  amount  of  interest  claimed. 

All  these  agreements  were  terminated  in  the  public  interest  prior 
to  completion,  and  awards  have  been  executed  and  approved  by  the 
Signal  Corps  Claims  Board,  leaving  undetermined  only  the  ques- 
tions of  interest  involved  in  this  statement  of  claim  and  certain 
questions  with  regard  to  overhead  involved  in  Western  Electric  Co. 
claim  No.  160-C-2189.  The  settlement  contracts  were  more  advan- 
tageous to  the  United  States  than  the  terms  provided  in  the  ter- 
mination clauses  in  such  agreements  as  contain  termination  clauses. 

The  Air  Service  Board  rejected  the  said  claims  for  interest  "as 
not  allowable  under  the  policy  established  by  the  Signal  Corps 
Claims  Board." 
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DECISION. 


The  Secretary  of  War  is  authorized  to  pay,  adjust  or  discharge 
any  such  agreement  upon  a  fair  and  equitable  basis,  provided  that  no 
award  shall  include  prospective  profits  on  any  part  of  the  contract 
beyond  the  goods  and  supplies  delivered  to  and  accepted  by  the 
United  States  and  a  reasonable  remuneration  for  exi>enditures  and 
obligations  or  liabilities  necessarily  incurred  in  performing  or  pre- 
paring to  perform  said  contract  or  order. 

Pursuant  to  this  authority  the  Secretary  of  War  by  G.  O.  40 
(1919)  has  invested  the  War  Department  Claims  Board  with  power  to 
determine  a  fair  and  equitable  basis  upon  which  sudi  agreements  may 
be  adjusted,  and  to  exercise  all  other  powers  conferred  upon  the  Sec- 
retary of  War  by  the  act  of  March  2,  1919.  except  such  powers  as  are 
conferred  by  that  order  on  the  United  States  Liquidation  Commis- 
sion and  the  Imperial  Munitions  Board. 

Pursuant  to  this  authority  the  War  Department  Claims  Board 
adopted  the  resolution  set  forth  in  Supply  Circular  17,  March  3, 
1919,  which  provides  in  part  as  follows : 

*  *  *  "  The  Bureau  Claims  Board  are  hereby  authorized 
and  directed  to  proceed  on  the  basis  of  the  agreement  thus  estab- 
lished to  make  detailed  examination  of  the  claim  and  to  recommend 
a  fair  and  equitable  basis  for  the  payment  or  discharge  thereof.  For 
that  purpose,  so  far  as  consistent  with  this  or  subsequent  instructions 
of  the  War  Department  Claims  Board,  the  Bureau  Claims  Board 
may  make  use  of  the  machinery  and  procedure  which  has  heretofore 
been  established  for  the  negotiation  of  settlement  agreements  on 
properly  executed  contracts  which  have  been  suspended  or  reduced." 

By  Supply  Circular  19  (Mar.  6,  1919),  section  5,  page  3,  attention 
is  called  to  a  resolution  of  the  War  Department  Claims  Board,  dated 
February  19,  1919,  in  part  reading  as  follows: 

"  The  adjustments  offered  by  the  Department  (under  &.  C.  Ill, 
1918)  should  in  general  provide  for  reimbursement  to  tlie  contractor 
of  such  expenditures  properly  incurred  (i.  e.,  expenditures  not  re- 
sulting in  a  finished  product)  with  a  reasonable  remuneration  for  the 
use  OT  the  capital  and  service  of  the  contractor  in  that  part  of  the 
performance  under  the  contract  which  does  not  result  in  finished 
products  *  *  *.  To  fairly  compensate  him  for  his  investment 
made  in  raw  materials  not  in  process,  he  should  be  allowed,  in  addi- 
tion to  the  cost-plus  inward  handling  charges  plus  such  proportion 
of  overhead  as  is  directly  applicable,  compensation  for  vse  of  his 
capital  tied  up  in  such  material  at  the  rate  of  6  per  cent  per  annum^ 
or^  if  the  capital  is  borrowed^  at  the  rate  of  interest  which  he  pays 
for  it^  where  the  Board  has  satisfied  itself  that  such  compensation  is 
not  included  in  the  claim  as  carrying  charges  or  otherwise  and  has 
not  been  taken  into  consideration  in  fixing  the  percentage  of  allow- 
ance under  Supply  Circular  111,  paragraph  5  "     *     *     ♦ 
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Under  this  authority  many  thousands  of  adjustments  have  beei: 
recommended  by  the  Ordnance  Chiims  Board,  Claims  Board  of  the 
Office  of  the  Director  of  Purchase,  and  other  bureau  boards,  which 
have  included  the  allowance  of  interest  in  the  case  stated,  as  well 
under  informally  executed  agreements  as  under  duly  executed  cou- 
tracts.  Such  recommendations  for  settlement,  including  the  allowance 
of  interest  in  such  case,  are  clearly  authorized  by  the  resolution  quoted, 
and  it  has  been  the  policy  of  the  War  Department  Claims  Board  to 
approve  them  and  thus  make  the  adjustment  and  payment  on  behalf 
of  the  Secretary  of  War. 

The  policy  of  the  Claims  Board,  Signal  Corps,  declared  in  this 
case  with  regard  to  interest  on  raw  materials,  is  in  conflict  with  the 
policy  declared  by  the  War  Department  Claims  Board,  the  authority 
having  power  in  the  premises.  It  is  the  duty  of  the  Signal  Corps 
Claims  Board  to  act  in  accordance  with  the  resolution  of  February 
19,  1919,  so  long  as  that  resolution  remains  in  force. 

The  said  resolution  authorizes  the  allowance  of  interest  for  capital 
"tied  up  in  such  material."  The  language  used  authorizes  interest 
during  the.  period  capital  is  thus  "  tied  up."  The  claimant  is  willing 
to  accept  interest  from  the  date  of  suspension  to  the  date  upon  which 
its  final  cost  statement  was  rendered.  If  the  capital  was  tied  up  in 
such  raw  materials  during  the  said  period,  no  exception  can  be  taken 
to  its  demand  in  this  respect  and  interest  should  be  allowed  accord- 
ingly. 

DISPOSITION. 

The  papers  herein  will  be  transmitted  to  the  award  section  of  this 
Board  for  the  ascertainment  of  the  amount  of  interest  due  the  claim- 
ant as  indicated  by  this  opinion,  and  for  such  further  action  as  will 
accomplish  the  payment  of  the  amount  ascertained. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  344. 

In  re  CLAIM  OF  THE  SHOEMAKEB  CO. 

1.  FUECHASE  O&BE&S  FORMAL  CONTRACT. — Where  four  separate  purchase 

orders  for  hay,  each  amounting  to  less  than  |25,000,  to  he  deliTcred 
within  30  days,  were  given  to  and  accepted  hy  claimant,  there  is  a 
formal  contract,  and  a  claim  alleged  to  he  hased  upon  them  is  not  a 
claim  within  the  pnrview  of  the  act  of  March  2,  1919. 

2.  LATE  BELIVE&IES — EXCITSE  FOR. — ^Where  a  contractor  fails  to  deliyer 

according  to  the  terms  of  the  contract,  the  Government  has  a  right  to 
cancel  the  contract  hy  reason  thereof,  and  the  contractor's  excuse  that 
the  reason  it  failed  to  deliver  was  that  It  used  the  hay  to  fill  other 
Government  orders  will  not  avail  claimant. 
8.  CLAIM  AND  DECISION.— Claim  is  made  for  |5,784.25,  loss  alleged  to  have 
heen  sustained  on  four  formal  purchase  orders  for  hay,  which  orders 
were  cancelled  by  the  Government  for  failure  to  deliver.  Held,  claim- 
ant is  not  entitled  to  recover. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

These  are  four  separate  chiims  aggregating  $5,784.25,  arising 
under  four  diflferent  purchase  orders  for  hay  issued  by  the  Quarter- 
master Corps  in  Chicago,  111.,  which  were  cancelled  for  failure,  as 
alleged  by  the  Government,  to  deliver  the  hay  in  the  time  specified 
in  the  orders. 

There  has  been  no  hearing  on  the  claims. 

This  Board  finds  the  following  to  be  the  facts : 

FINDINGS   OF   FACT. 

1.  Claimants  are  a  partnership  composed  of  William  Shoemaker 
and  Florian  W.  Shoemaker,  dealers  in  hay,  grain,  produce,  and 
general  merchandise  at  Oakwood,  in  the  county  of  Cayuga,  N.  Y., 
carrying  on  business  under  the  firm  name  of  The  Shoemaker  Co. 

2.  On  or  about  September  23,  1918,  the  Forage  Branch,  Subsistence 
Division,  O.  Q.  M.  C,  Lytton  Building,  Chicago,  111.,  issued  to 
claimants  purchase  order  No.  0639,  dated  September  23,  1918,  for 
600  tons  of  timothy  hay.  No.  2  or  better,  at  $25.10  per  ton,  total 
amount  of  order  $15,060,  at  points  taking  27  cents  rate  to  Xew  York 
City,  to  be  delivered  within  30  days  to  the  Quartermaster,  Animal 
Embarkation  Depot,  N.  Charleston,  S.  C.  The  order  was  signed  by 
John  Roberts,  Major,  Q.  M.  C. 

3.  On  or  about  September  24,  1918,  the  Forage  Branch,  Subsis- 
tence Division,  O.  Q.  M.  C,  Lytton  Building,  Chicago,  111.,  issued  to 
claimants  purchase  order  No.  0742,  dated  September  24,  1918,  for 
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:240  tons  of  No.  1  light  clover  mixed  hay  at  $27  per  ton ;  total  amount 
of  order  $6,480,  at  York  State  loading  stations  taking  22^  cents  rate 
to  New  York  City,  to  be  delivered  in  30  days  to  the  Quartermaster, 
Animal  Embarkation  Depot  No.  301,  Camp  Hill,  Newport  News, 
Va.,  for  local  use.  This  order  was  also  signed  by  John  Roberts, 
Major,  Q.M.C. 

4.  On  or  about  September  24, 1918,  the  Forage  Branch,  Subsistence 
Division,  O.  Q.  M.  C,  Lytton  Building,  Chicago,  111.,  issued  to  claim- 
ants purchase  order  No.  0743,  dated  September  24,  1918,  for  240  tons 
of  standard  or  better  timothy  hay  at  $27  per  ton,  total  amount  of 
order,  $6,480,  at  York  State  loading  stations  taking  22^  cents  rate  to 
New  York  City,  to  be  delivered  within  30  days  to  the  quartermaster, 
Animal  Embarkation  Depot  Np.  301,  Camp  Hill,  Newport  News,  Va., 
for  local  use.  This  order  was  also  signed  bv  John  Roberts,  Major, 
Q.  M.C.  ■        ' 

5.  On  or  about  September  24, 1918,  the  Forage  Branch,  Subsistence 
Division,  O.  Q.  M.  C,  Lytton  Building,  Chicago,  111.,  issued  to  claim- 
ants purchase  order  No.  0744,  dated  September  24,  1918,  for  300  tons 
<»f  No.  2  or  better  timothy  hay  at  $26  per  ton,  total  amount  of  order, 
^7,800,  at  York  State  loading  stations  taking  22^  cents  rate  to  New 
York  City,  to  be  delivered  in  30  days  to  the  quartermaster,  Animal 
Embarkation  Depot  No.  301,  Camp  Hill,  Newport  News,  Va.,  for 
local  use.    This  order  was  also  signed  by  John  Roberts,  Major,  Q.  M.  C. 

6.  None  of  these  purchase  orders  were  signed  by  claimants. 

7.  The  claim  under  each  order  is  made  by  a  separate  petition,  all 
verified  the  same  day,  July  30, 1919,  and  filed  with  this  Board  on  the 
SOth  day  of  August,  1919.  The  claims  aggregate  $5,784.25,  as  fol- 
lows: CTnder  Order  No.  0639,  $1,072.08;  under  Order  No.  0742, 
$2,118.13;  under  Order  No.  0743,  $740.72;  under  Order  No.  0741, 
$1,853.32. 

8.  Claimants  failed  to  deliver  any  hay  under  Order  No.  0639,  or 
under  Order  No.  0742,  or  under  Order  No.  0743,  or  under  Order  No. 
0744,  within  the  respective  times  specified  in  said  orders  and  for 
that  reason  the  Quartermaster's  Department  refused  to  accept  after 
that  time  any  of  the  hay  specified  in  the  orders,  and  through  Mr. 
George  S.  Bridge,  who  was  then  Chief  of  the  Forage  Branch  of  the 
Subsistence  Division  of  the  War  Department  at  Chicago,  111.,  notified 
claimants  by  telegrams  and  letter  that  the  orders  were  cancelled  on 
the  following  dates : 


Order  No. 

Date  of  tele- 
gram. 

Nov.  6,8,1918 
Nov.  15,1918 
Nov.  15,1918 
Nov.  15,1918 

Date  of  letter. 

0639 

Nov.    7,1918 

0742 

0743 

0744 
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9.  In  explanation  of  failure  to  deliver  the  hay  in  the  time  specified 
in  the  orders,  claimants  allege  that  the  hay  was  not  delivered  on  time- 
because  at  the  request  of  Mr.  Bridge,  they  had  diverted  the  hay 
called  for  by  the  orders  to  be  furnished  on  emergency  contracts  on 
which  the  War  Department  required  immediate  delivery  and  peti- 
tioners were  accordingly  unable  to  get  other  cars  of  hay  in  time 
to  fill  the  orders  in  question. 

10.  There  is  no  evidence  to  show  that  the  hay  which  claimants  so 
delivered  upon  the  request  of  Mr.  Bridge  was  not  fully  paid  for  by 
the  (iovernment.    At  any  rate  claimants  do  not  make  any  such  claim. 

11.  It  thus  appears  that  claimants,  in  order  to  comply  with  the 
request  of  Mr.  Bridge,  according  to  their  own  statement,  disqualified 
themselves  from  fulfilling  the  said  purchase  orders  without  any 
notice  to  Mr.  Bridge  that  such  would  be  the  effect  of  complying  with 
his  request  or  without  release  by  him  or  anyone  else  acting  for  the 
Government,  from  complying  with  the  said  purchase  orders. 

12.  When  these  claims  came  to  this  Board,  Col.  Christopher  B. 
Garnett,  then  chairman  of  the  Board,  forwarded  all  papers  in  con- 
nection with  the  claims  to  the  Claims  Board,  Office  of  the  Director 
of  Purchase  on  May  20, 1919,  because,  as  he  stated : 

"  The  claim  is  based  on  the  cancellation  of  four  written  contracts, 
namely :  Nos.  0743,  0742,  0744,  0639.  It  is  therefore  deemed  a  class 
A  claim  and  is  being  forwarded  for  such  action  as  the  Claims  Board, 
Director  of  Purchase,  may  deem  proper." 

13.  On  June  30,  1919,  the  Claims  Board,  Office  Director  of  Pur- 
chase, returned  these  claims  to  the  Board  of  Contract  Adjustment  on 
the  ground  that  as  they  were  based  on  four  purchase  orders  for  the 
purchase  of  hay,  each  less  than  $25,000  in  amount  and  for  delivery 
in  30  days,  they  would  therefore  not  seem  to  be  based  on  an  informal 
contract  but  on  a  dispute  arising  out  of  the  valid  agreement. 

14.  The  Government  having  refused  to  take  the  hay  because  of  the 
failure  of  claimants  to  deliver  it  within  the  times  specified  in  the 
several  orders,  claimants  sold  the  hay  and  by  the  claims  filed,  seek 
to  recover  the  difference  between  the  cost  of  the  hay  and  the  amounts 
received  on  the  sale. 

15.  These  orders  appear  to  have  been  executed  in  accordance  with 
the  regulations  of  the  Quartermaster  General's  Office  in  force  on 
their  respective  dates. 

DECISION. 

I.  The  orders  in  question  having  been  accepted  by  claimants,  and 
requiring  deliveries  within  60  days,  come  under  the  designation  of 
formal  contracts  executed  in  accordance  with  the  law,  and  so  are  not 
agreements  contemplated  by  the  Dent  Act  of  March  2, 1919. 
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2.  The  contracts  being  broken  by  claimants,  in  not  making  the  de- 
liveries within  the  times  specified,  and  thereafter  notice  of  cancella- 
tion on  behalf  of  the  Government  having  been  given  to  claimants, 
claimants  make  claims  under  contracts  broken  by  them. 

3.  In  such  cases  the  Secretary  of  War  has  no  jurisdiction. 

4.  The  claims  should  be  dismissed  and  an  order  made  denying  the 
relief  prayed  for  by  claimants. 

DisposrriON. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claim- 
:a.nts  in  their  statements  of  claim  and  dismissing  the  claims. 
Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  Ko.  2207. 

In  re  CLAIM  OF  DISCO  ELECTEICAL  KANXTFACTUEIKQ  CO. 

1.  IKPLIEB    COVTBACT. — Where    claimant   was   Instructed   by    GoTemment 

officers  to  manufacture  a  certain  nnmber  of  synchronizers,  and  claim- 
.  ant  proceeded  to  comply  with  the  Instructions  and  In  so  doing  made 
expenditures,  there  was  a  contract  under  the  act  of  March  2,  1919. 

2.  CLAIM  AKB  DECISION. — Claim  made  on  Form  B.     Held,  claimant  entitled 

to  relief. 

Lieut.  Col.  CaiTiith,  writing  the  opinion  of  the  Board : 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1918,  and  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $3,367.30,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  It  appears  that  Capt.  Frank  H.  Wilson,  of  the  Detroit  Air 
Service  District,  received  instructions  from  the  Production  Division 
of  the  Air  Service,  Washington,  D.  C,  under  date  of  November  4,. 
1918,  to  purchase  600  synchronizers  for  the  British  Government. 
Upon  receipt  of  this  instruction  Capt.  Wilson  immediately  tele- 
phoned Mr.  Hegelstein  of  the  claimant  company,  the  Disco  Elec- 
trical Manufacturing  Co.,  of  Detroit,  Mich.,  requesting  that  he  im- 
mediately prepare  to  furnish  the  600  synchronizers.  This  telephone 
conversation  was  later  confirmed  by  a  letter  under  date  of  November 
15,  1918.  The  claimant  was  urged  to  rush  the  fulfillment  of  this 
order,  as  the  British  Government  was  demanding  immediate  ship- 
ment. 

3.  After  the  armistice  was  signed  the  British  Government,  through 
its  representative,  gave  notice  that  it  would  not  require  the  600 
synchronizers,  and  thereupon  under  date  of  November  21,  1918, 
Capt.  Wilson  ordered  the  claimant  to  cease  manufacturing  same. 

4.  This  claim  is  for  the  completed  work  on  441  of  the  600  syn- 
chronizers ordered,  and  is  set  out  as  follows : 

441  British  standard  pump  supports  at  $7.18 $3,  lf)6.38 

Labor,  2931  hours  at  $1.50  per  hour 430.87 

3,606.25 
Less  sale  of  scrap  authorized  by  Ciipt.  Wilson 238.95 

3, 367. 30 
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5.  It  further  appears  that  the  claimant  had  a  large  number  of 
synchronizers  of  the  American  type  on  hand  and  it  was  instructed 
by  the  Gt)vernment's  agents  to  change  this  American  type  so  that  it 
would  meet  the  British  requirements,  and  thus  expedite  delivery  of 
same  to  the  British  Government.  This  claim  was  carefully  audited 
and  passed  on  by  the  Detroit  Air  Service  District  Claims  Board, 
and  also  by  the  Air  Service  Claims  Board  at  Washington.  These 
boards  approved  the  statement  of  claim,  but  were  unable  to  make 
settlement  in  view  of  the  fact  that  the  claim  was  found  to  be  a 
class  B  claim  and  was  thus  referred  to  this  Board  for  proper 
decision. 

DECISION. 

1.  It  is  clear  from  the  record  that  this  claimant  was  given  an 
oral  order  by  duly  authorized  agents  of  the  Government  on  or  about 
November  5,  1918,  to  manufacture  600  synchronizers;  that  the 
claimant  proceeded  in  good  faith  immediately  to  manufacture  these 
synchronizers  and  had  partially  completed  the  order  when  it  was 
instructed  to  cease  manufacturing  same.  The  Board  is  of  the  opin- 
ion that  there  was  an  informal  agreement  within  the  meaning  of  the 
terms  of  the  Dent  Act,  whereby  this  claimant  is  entitled  to  an  ad- 
justment of  its  claim. 

DisposrrioN. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Air  Service  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Bayne  concurring. 
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Case  No.  2253. 

In  re  CLAIM  OF  TWENTIETH  CENTVKY  STAMPING  A  TOOL  WOB.XS. 

1.  KECOMMENDATION  OF  AWAED. — Where  a  negotiating  officer  Informs  a 
contractor  that  he  has  recommended  the  awarding  of  a  contract  but 
warnB  against  going  ahead  before  receipt  of  the  contract,  there  is  no 
agn^eement  within  the  purview  of  the  act  of  March  2,  1919.  This  is  trne 
even  if  there  is  a  representation  of  the  great  need  for  the  article  which 
is  the  subject  of  the  proposed  contract. 
'8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  the 
value  of  materials  and  facilities  purchased  in  expectation  of  receiving 
a  contract  for  the  manufacture  of  forks.  Held,  claimant  is  not  en- 
titled to  relief. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  to  us  from  the  Claims  Board,  Office  of  Director 
of  Purchase,  having  been  filed  with  that  Board  June  2,  1919.  The 
claim  is  made  as  under  class  B,  and  is  for  the  sum  of  $894.50. 

nXDINGS   OF   FACT. 

1.  During  the  spring  and  early  summer  of  1918,  Jacob  M.  Roth, 
doing  business  under  the  name  of  Twentieth  Century  Stamping  & 
Tool  Works,  had  a  contract  with  the  Government  for  the  manufac- 
ture of  a  large  amount  of  bacon  cans,  and  was  about  to  complete  the 
contract,  having  left  on  hand  a  certain  amount  of  pig  tin,  and  the 
Government  concluded  that  it  would  abandon  the  further  manu- 
facture of  bacon  cans.  The  claimant  then  came  to  Washington  with 
the  intention  of  securing  orders  for  contracts  for  mess  eqiripment. 
This  was  about  the  middle  of  August,  1918.  He  had  a  conference 
with  Capt.  Warren  Ordway,  who  w^as  at  that  time  procurement 
officer  of  the  Ordnance  Branch  and  in  the  Inspection  Division  of  the 
Equipment  Branch,  and  applied  to  him  for  such  orders.  Capt.  Ord- 
way said  to  the  claimant  that  the  Government  was  in  great  need  of 
forks  and  spoons,  and  the  claimant  requested  permission  to  make  a 
bid  to  furnish  them.  Capt.  Ordway  gave  him  blue  prints  and  speci- 
fications and  all  necessary  information  from  which  to  make  bids. 
At  the  same  time  claimant  made  a  verbal  bid  for  furnishing  the 
forks,  which  was  a  low  bid.  Capt.  Ordway  did  not  tell  the  claimant 
to  proceed  with  the  manufacture  in  advance  of  the  acceptance  of 
his  bid,  if  any  bid  should  be  made.  On  the  strength  of  this  conver- 
sation with  Capt.  Ordway,  and  in  the  latter  part  of  August  or  the 
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first   part  "of  September,  the  claimant  purchased,  as  he  testified,  a 
considerable  amount  of  tin,  on  the  resale  of  which  he  lost  $488.40. 

2.   About  August  23  the  claimant  put  in-his  bid  in  writing,  offering 
to  fill   an  order  for  the  Government  for  1,000,000  forks  at  a  fixed 
price.      The  bid  was  probably  received  in  Washington  on  August  25 
or  26,  and  came  to  the  attention  of  Lieut.  Hunter,  who  belonged  at 
that    time   to  the   Ordnance   Department.     Lieut.   Hunter   advised 
claimant  to  wait  until  after  the  transfer  with  reference  to  mess 
equipment  should  be  made  to  the  Purchase,  Storage  &  Traffic  Divi- 
sion, which  was  then  in  contemplation.     About  September  1,  after 
putting  in  the  written  bids,  the  procurement  of  mess  equipment 
was   in  fact  transferred  to  the  Purchase,  Storage  &  Traffic  Divi- 
sion, at  which  time  Lieut.  Hunter  was  made  negotiating  officer  for 
mess  equipment.     Some  time  in  September,  1918,  the  claimant  had 
an  interview  with  Lieut.  Hunter  with  reference  to  the  bids  which  he 
had  put  in,  and  Lieut.  Hunter  recommended  to  him  that  he  make 
a  bid  on  the  basis  of  500,000  forks  instead  of  1,000,000,  and  the  claim- 
ant did  so.     At  the  same  time  he  advised  the  claimant  that  in  the 
Purchase,  Storage  &  Traffic  Division  there  were  explicit  orders  that 
negotiating  officers  should  not  advise  bidders  to  proceed,  no  matter 
how  urgent  the  case,  until  formal  contracts  had  been  passed  by  the 
Board  of  Review.     There  was  also  a  conversation  some  time  early 
in  September,  during  which  Lieut.  Hunter  said  substantially  the 
same  thing  to  the  claimant. 

On  November  1,  Lieut.  Hunter  recommended  that  a  contract  should 
be  awarded  to  the  claimant  for  the  manufacture  of  334,833  forks, 
and  told  claimant  that  the  contract  would  probably  go  through,  and 
about  the  same  time  told  the  claimant  that,  he  must  proceed  cau- 
tiously, because  the  Division  of  Purchase,  Storage  &  Traffic  would 
not  recognize  anything  but  written  contracts.  On  the  strength  of 
this  conversation  with  Lieut.  Hunter,  and  before  obtaining  any  con- 
tract, the  claimant  bought  a  certain  rolling  machine,  upon  the  resale 
of  which  he  lost,  so  far  as  these  forks  are  concerned,  $406.10,  making 
his  total  claim  $894.50.  This  rolling  machine  was  purchased  in 
October,  1918. 

3.  The  recommendation  for  a  contract  was  sent  through  by  Lieut. 
Hunter  about  the  1st  of  November,  1918,  but  never  had  the  approval 
of  the  Board  of  Review,  and  before  the  contract  was  approved  by  the 
Board  of  Review,  er  released  by  that  board,  the  armistice  came  and 
no  further  proceedings  were  taken. 

DECISION. 

1.  We  are  fortunate  in  this  case  because  there  is  no  substantial 
difference  between  the  testimony  of  the  claimant  and  the  Government 
witnesses.    Capt.  Ordway  testified  that  the  only  conversation  he  had 
180107— 20— VOL  3 11 


Digitized  by  VjOOQIC 


156  DECISIONS   BOARD   OF   COXTRACT  ADJUSTMENT. 

with  the  daimant  on  this  subject  was  in  August,  1918;  that  he  told 
the  chiiinant  tliat  the  Government  was  in  very  urgent  need  of  forks, 
and  that  a  contractor  X\'as.being  sought  who  could  manufacture  them 
economically  as  well  as  quickly,  and  that  claimant  ^vas  the  logical 
contractor.  He  also  testified  that  he  gave  the  claimant  blue  prints 
and  specifications,  but  because  the  negotiations  at  that  time  had  not 
proceeded  far  enough,  and  inasmuch  as  they  had  not  yet  received 
any  bids,  he  did  not  go  so  far  as  to  tell  the  contmctor  to  proceed  to 
manufacture  in  advance  of  the  acceptance  of  his  bid.  Soon  after  that 
he  left  for  France,  and  had  no  more  to  do  with  it.  The  Government 
witness,  Lieut.  Hunter,  testified  to  the  effect  that  after  this  business 
had  been  transferred  to  the  Purchase,  Storage  and  Traffic  Division, 
and  on  or  about  September  1,  or  a  little  later,  he  advised  the  claim- 
ant to  put  in  a  bid  on  the  basis  of  one-half  million  forks  instead 
of  a  million,  and  that  he  did  not  tell  the  claimant  to  proceed  with 
reference  to  this  contract  before  getting  a  contract,  and  that  there 
w  ere  explicit  rules  in  the  Purchase,  Storage  and  Traffic  Division  that 
they  should  not  tell  contractors  to  proceed,  no  matter  how^  urgent 
the  case  was;  that  in  every  case,  as  a  negotiating  officer,  he  tried  to 
make  it  clear  to  bidders  that  he  could  only  make  recommendations, 
which  were  subject  to  the  approval  of  the  Board  of  Review ;  that  he 
tried  to  make  this  clear  U)  the  claimant  both  in  September  and  in 
October  of  1918,  but  that  he  did  tell  the  claimant  that  he  would 
recommend  him  for  a  contract,  which  would  have  to  be  passed  on 
by  the  Board  of  Beview,  and  that  he  could  see  no  reason  why  it 
should  not  go  through;  and  that  about  tlie  1st  of  November  he  did 
make  recommendations  that  a  contract  be  awarded  to  cUiimant  for 
the  manufacture  of  884,888  forks;  and  that  it  was  his  (Hunter's) 
understanding  that  the  claimant  had  on  hand  a  certain  amount  of 
pig  tin  left  over  from  his  bacon-can  contract  which  he  could  use  on 
account  of  the  contract  in  question. 

The  testimony  of  the  claimant  is  not  far  different.  His  testimony 
is  to  the  effect  that  he  came  down  to  Washington  about  the  middle 
of  August,  and  that  Capt.  Ordway  then  gave  him  blue  prints  and 
specifications  on  forks  and  spoons;  that  he  submitted  his  bid  ver- 
bally to  Capt.  Ordw^ay  on  the  18th  or  20th  of  August,  1918,  and  later 
confirmed  it  in  writing  on  August  28,  1918.  That  about  that  time 
the  mess  kit  equipment  was  to  be  transferred  from  the  Ordnance 
Department  to  the  Purchase,  Storage  and  Traffic  Division,  and  Capt. 
Ordway  left  for  France  about  that  time.    He  testified : 

"  I  had  practically  no  understanding,  but  I  was  confident  that  an 
order  was  coming  through  for  spoons  and  forks;  and  previously, 
that  is  on  the  previous  contracts  I  had  for  bacon  cans,  I  experienced 
considerable  difficult}^  in  getting  tin.  At  that  time  when  I  was  down 
here  negotiating  for  contracts  for  forks,  I  w^as  in  a  position  to  buy 
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tin,  and  with  the  idea  that  I  was  goin^  to  pet  this  contract,  I  bought 
as  much  as  I  could  possibly  get,  that  is  with  a  view  of  having  some 
tin  on  hand  so  that  I  would  not  be  hampered  in  executing  this  con- 
tract for  forks  if  it  was  going  througli.  Later  on  when  this  was 
transferred  to  the  Purchase,  Storage  &  Traffic  I  came  here  and  saw 
Lieut.  Hunter,  in  October,  I  believe.  Lieut.  Hunter  gave  me  to 
understand  at  that  time  that  they  had  a  different  procedure  in  this 
division,  and  they  had  regular  printed  forms  to  bid  on.  He  asked 
me  to  make  out  one  of  these  printed  forms  and  make  a  bid  on  one- 
half  million  rather  than  a  million  to  give  me  a  start  until  I  could 
get  into  this  proposition ;  it  would  take  some  time  on  a  new  article 
to  get  right  into  it  and  find  out  what  you  are  actually  able  to  do^ 
*  *  *  Lieut.  Hunter  at  that  time  gave  me  to  understand  to  go 
ahead  carefully  on  this  because  things  looked  at  that  time  that  the* 
war  was  coming  to  an  end.  He  said  to  me,  '  In  the  event  you  have 
not  a  formal  contract  on  this  and  the  armistice  would  be  signed,  there 
would  be  no  law  that  would  enable  you  to  get  apy  compensation  for 
any  work  you  had  done.'  In  spite  of  the  warning  that  Lieut.  Hunter 
gave  me  at  the  time,  I  acted  in  good  faith  and  simply  went  ahead 
with  the  work  in  case  that  the  thing  sliould  come  to  an  end  and  there 
was  no  law  at  that  time  or  no  law  would  be  enacted — I  simply  forgot 
about  it." 

Mr.  Roth  also  testified  that  he  bought  the  tin  upon  which  he  is 
claiming  a  loss  on  the  conversation  he  had  with  Capt.  Ordway,  and 
tliat  he  bought  the  machine  for  which  he  is  claiming  a  loss  in  October 
on  the  strength  of  his  conversation  with  Lieut.  Hunter. 

As  we  have  above  said,  the  recommendation  was  made  that  a  con- 
tract be  awarded  the  claimant,  and  it  should  take  its  regular  course. 
It  was  submitted  to  the  Board  of  Review,  which  declined  to  approve 
it  and  refused  in  writing  to  either  approve  or  release  it. 

2.  It  appears  to  us  that  no  contract,  either  express  or  implied^ 
arises  out  of  the  testimony,  even  if  taken  in  its  most  favorable  aspect 
for  the  claimant. 

The  claim  is  disallowed. 

A  copy  of  this  decision  should  be  sent  to  the  Claims  Board,  Office  of 
Director  of  Purchase,  which  has  before  it  a  spoon  contract  arising 
out  of  the  same  conversations,  but  which  resulted  in  a  contract, 
signed  and  delivered. 

Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.   1715. 

In  re  CLAIM  OF  PHILADELPHIA  SUBURBAN  GAS  &  ELECTRIC  CO. 

1.  FACILITIES. — Where    claimant,    owningr    and    operating^    a    gas    plant    at 

Philadelphia!  believed  that  the  prosecution  of  the  war  wonld  call  for 
more  gas  than  claimant's  company  was  capable  of  supplying,  and  ac- 
cordingly started  to  increase  its  facilities,  it  having  been  suggested  to 
claimant  by  the  Chief  of  the  Plant  Facilities  Section  that  possibly  the 
War  Finance  Corporation  would  assist  claimant  financially,  there  is  no 
agreement  on  the  part  of  the  Government  to  reimburse  claimant  for 
expenses  so  incurred. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

for  $2,112.15,  loss  sustained  by  a  gas  company  on  cancelling  orders  for 
the  increase  of  its  plant.     Held,  claimant  is  not  entitled  to  recover. 

Mr.  Hamilton  writing  the  opinion  of  the  board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17  for  $2,112.J5,  damages  alleged  to 
have  been  sustained  by  the  Philadelphia  Surburban  Gas  &  Electric 
Co.,  of  West  Washington  Square,  Philadelphia,  Pa.,  by  reason  of 
an  agreement  alleged  to  have  been  made  by  claimant  with  the  Gov- 
ernment during  the  month  of  June,  1918,  for  the  construction  of 
facilities  to  increase  its  output  of  illuminating  gas. 

2.  In  anticipation  of  increased  requirements  of  illuminating  gas 
-^ue  to  the  expansion  of  war  industries  in  the  district  served  by  it, 
the  claimant  adopted  a  project  for  increasing  its  facilities  and,  late 
in  1917,  placed  orders  for  the  necessary  machinery  and  equipment. 
Having  encountered  difficulty  in  arranging  for  the  financing  of  this 
project,  the  claimant  shortly  thereafter  cancelled  all  orders  for  ma- 
chinery and  equipment  without  sustaining  any  loss  by  so  doing. 

3.  During  the  latter  part  of  May,  1918,  or  early  in  June,  the  claim- 
ant again  decided  to  proceed  with  the  project  of  increasing  its  facili- 
ties and  again  placed  the  necessary  orders  for  machinery  and  equip- 
ment. Shortly  thereafter  the  claimant  decided  to  abandon  this  proj- 
ect and  requested  the  sources  of  supply  to  suspend  operations  under 
the  orders  until  it  had  a  chance  to  further  consider  the  advisability 
of  the  contemplated  expansion.  At  about  this  time  the  vice  presi- 
dent of  the  company,  Mr.  Stroud,  talked  with  Mr.  Isaac  M.  Francis, 
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chief  of  the  plant  facilities  section,  Production  Division  of  the 
Philadelphia  office  of  the  Chief  of  Ordnance.  Knowino;  of  the 
^eatly  increased  requirements  of  ^as  by  plants  en^ja^ed  in  the  pro- 
duction of  Ordnance  materiel,  Mr.  Francis  suggested  that  the  War 
Finance  Corporation,  an  agency  of  the  Treasury  Department,  might 
possibly  be  induced  to  assist  the  claimant  in  financing  this  expan- 
sion and  offered  to  investigate  and  use  his  best  efforts  to  arrange  for 
such  assistance. 

4.  The  claimant  alleges  that  upon  the  faith  of  Mr.  Francis's  ex- 
pressed willingness  to  solicit  the  aid  of  the  AVar  Finance  Corpora- 
tion,  it  notified  its  sources  of  supply  of  machinery  and  equipment  to 
proceed  with  the  performance  of  the  suspended  orders. 

5.  Sometime  thereafter  the  claimant  again  cancelled  its  orders,  with 
the  result  that  upon  its  machinery  order  a  claim  has  been  presented 
on  account  of  which  it  now  asks  protection.  Because  of  its  desire  to 
retain  the  good  will  of  the  present  claimant,  the  machinery  company 
has  agreed  to  accept  50  per  cent  of  the  amount  of  the  claim  in  full 
settlement,  and,  accordingly,  the  present  claim  is  reduced  to  $1,056.08. 

6.  It  is  clear  that  the  Government  recognized  the  need  for  a  supply 
of  gas  in  the  claimant's  district  in  excess  of  the  capacity  of  the 
claimant's  existing  facilities.  Independent  of  the  conversation  by 
the  claimant  with  Mr.  Fran-  is,  the  Ordnance  Department  had  under 
consideration  a  plan  under  which  it  might  have  directed  one  or  more 
(jf  its  subcontractors  to  arrange  for  an  additional  supply,  possibly 
with  the  present  claimant.  The  execution  of  such  a  plan  might  have 
involved  an  increase  of  facilities  similar  to  that  included  in  the 
claimant's  original  project.  The  Ordnance  Department  did  not  dis- 
<  uss  this  plan  with  the  claimant  nor  was  it  ever  adopted  or  acted 
upon. 

DECISION. 

1.  It  is  not  within  the  province  of  this  Board  to  speculate  as  to 
what  action  the  Government  would  have  taken  to  insure  an  adequate 
supply  of  illuminating  gas  beyond  the  capacity  of  the  present 
claimant. 

2.  It  is  entirely  clea^r  that  no  contract  was  ever  entered  into  by  the 
Oovernment  with  this  claimant  looking  to  the  execution  of  the  proj- 
<^ot  for  an  increased  capacity,  and  the  claimant,  upon  the  hearing, 
conceded  the  absen:e  of  any  such  contractual  relations  with  the 
(Government. 

3.  The  claim  was  presented  for  the  consideration  of  this  Board  in 
Rood  faith,  but  upon  a  misunderstanding  of  the  limitations  of  the 
act  of  March  2, 1919,  and  the  Board  is  unable  to  find  that  the  claimant 
f^as  shown  cause  justifying  an  award  in  any  amount. 

Col.  Delafield  and  Mr.  Patterson  concurring. 
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Case  No.  480. 

In  re  CLAIM  OF  CBANE  A  MacMAHON  (INC.). 

1.  INFORMAL  CONTRACT. — Where  claimant  seeks  payment  for  expenditures 
made  in  purchasing  materials  to  perform  an  alleged  informal  contraot 
and  to  establish  the  contract  relies  upon  statements  made  by  officers 
and  civilian  agents  of  the  Government  to  the  effect  that  claimant  had 
received  or  would  receive  an  order  for  artillery  wheels,  and  the  claim- 
ant well  knew  that  such  persons  had  no  authority  to  contract  and  that 
their  statements  were  merely  expressions  of  opinion,  there  was  no 
contract  made  within  the  provisions  of  the  act  of  March  2,  1919,  to  re- 
imburse claimant  for  said  expenditures. 

S.  CONFLICT  BETWEEN  WITNESSES.— Where  only  two  witnesses  testified 
to  the  transaction/  and  their  testimony  was  in  direct  conflict,  sur- 
rounding facts  and  circumstances  will  be  examined  for  the  purpose  of 
determining  which  witness  is  corroborated. 

3.  CLAIM  AND  DECISION. — Claim  is  made  on  Form  A,  but  treated  as  though 
filed  on  Form  B,  and  is  based  upon  an  alleged  informal  contract  under 
the  act  of  March  2,  1919,  for  the  manufacture  of  artillery  wheels. 
Held,  that  claimant  is  not  entitled  to  relief. 

Mr.  Huidekoper  writin«:  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
tlaim,  Form  A  (but  treated  herein  as  though  .properly  filed  on 
Form  B),  has  been  filed  under  Pun  base.  Storage,  and  Traffic  Divi- 
sion Supply  Circular  Xo.  17,  1919,  for  $14,r)r)1.2-2. 

2.  The  claim  of  $14,551.22  is  made  in  this  case  on  account  of 
Woodstock,  consisting  of  spokes  and  rim  strips  for  wheels,  pur- 
chased by  claimant  in  preparation  to  perform  a  prospective  (iov- 
^rnment  contract  to  manufacture  five  thousand  5G-inch  artillery 
wheels.  The  legal  name  of  the  clainuint  company  is  Crane  &  Mac- 
Mahon  (Inc.)  ;  its  trade  name  is  the  St.  Marys  Wheel  &  Spoke  Co. 
The  St.  Marys  Wheel  &  Spoke  Co.  is  consolidated  with  Crane  & 
MacMahon  (Inc.).  These  concerns  are  engaged  in  the  manufacture 
of  wooden  wheels.  Mr.  Thomas  W.  White  is  the  president  of  Crane 
-&  MacMahon  (Inc.),  and  formerly  the  sole  owner  of  the  St.  Marys 
Wheel   &   Spoke   Co.     Mr.   White   was   also  the  chairman  of   the 
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wheel  manufacturers'  war  service  committee,  whose  function  it  was 
to  ascertain  what  concerns  could  best  manufacture  wheels  for  the 
Government  and  to  make  recommendations  to  the  (Government.  He 
was  in  close  touch  witli  the  War  Department  and  fully  imderstood 
the  methods  pursued  by  the  various  department  agencies  in  recom- 
mending and  awarding  Governinent  contracts.  His  factory  was 
working  almost  entirely  on  Government  wheel  contracts. 

3.  On  August  22, 1918,  Maj.  James  Guthrie,  Engineering  Division, 
Ordnance  Department,  who  had  no  power  to  contract,  but  whose 
duty  it  was  to  draw^  plans  and  make  specifications  for  Ordnance  re- 
quirements, visited  the  St.  Marys  Wheel  &  Spoke  Co.'s  plant  (herein- 
after called  the  St.  Marys  Co.)  and  was  informed  by  Mr.  White 
that  he  had  decided  to  discontinue  purchasing  Woodstock  for  artil- 
lery wheels  as  he  had  a  sufficient  quantity  for  the  orders  on  hand. 
Mr.  White  testified  that  Maj.  Guthrie  replied  that  the  War  De- 
partment would  soon  be  placing  additional  orders  for  wheels  and 
from  the  report  he  would  make  the  St.  Marys  Co.  was  sure  to  get 
its  proportion,  and  it  would  be  wise  to  continue  to  produce  wood- 
stock  for  wheels.  Maj.  Guthrie  testified  that  if  he  made  any  such 
statement,  it  was  merely  an  expression  of  personal  opinion,  as  he  had 
no  authority  to  contract.  Soon  after  tliis  conversation  the  St. 
Marys  Co.  placed  orders  for  additional  Woodstock  both  for  56-inch 
and  60-inch  wheels. 

4.  On  September  13,  1918,  Mr.  White,  as  chairman  of  the  Wheel 
Manufacturers'  war  service  committee,  made  a  tentative  allocation 
of  artillery  wheels  to  various  concerns,  of  which  the  St.  Marys  Co. 
w'as  one,  and  recommended  to  the  Procurement  Division,  Ordnance 
Department,  that  the  St.  Marys  Co.  be  given  a  contract  on  order 
for  some  60-inch  wheels,  and  also  an  order  for  10,000  56-inch  wheels 
out  of  a  total  of  60,000  required.  By  letter  of  September  24,  the 
artillery  section  of  the  Procurement  Division,  Ordnance  Depart- 
ment, requested  bids  for  56-inch  w^heels  in  lots  of  5,000.  The  St. 
Marys  Co.  submitted  a  bid  by  letter  dated  September  30,  1918,  quot- 
ing a  price  of  $32.40  a  wheel.  This  letter  also  contained  the  fol- 
lowing : 

"3.  Deliveries  to  begin  as  soon  as  our  present  order  CF-371  is 
out  of  the  way,  about  March,  1919,  and  continue  at  tlie  rate  of  2,000 
wheels  per  month ;  10,000  wheels  to  be  delivered  on  or  before  October 
1st,  1919. 

"4.  As  we  informed  you  by  letter  under  date  of  the  20th,  we 
^ould  like  an  additional  order  for  the  60-inch  wheels,  which  we 
are  now  manufacturing  under  CF'-371,  or  some  heavier  wheel  taking 
a  3-inch  spoke,  to  go  with  those  56-inch,  as  the  procurement  of  raw 
niaterial  in  white  oak  and  hickory  can  be  more  easily  done  with  two 
sizes  for  our  mills  to  work  on  rather  than  one,  and  as  we  have  ad- 
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vised  you  by  letter,  we  have  on  hand  a  surplus  of  material  for  these 
wheels  as  follows: 

^^  For  the  oG-inch  wheel — 

"  2 J-inch  spoke,  64,400  pes.,  sufficient  for  4,025  wheels. 
"  Rim  strips,  9,000  pes.,  sufficient  for  4,500  wheels. 
^^  For  the  60-hu'h  wheel — 

''  3-inch  spoke,  61,600  pes.,  sufficient  for  3,850  wheels. 
"  Rim  strips,  1,700  pes.,  sufficient  for  850  wheels. 
"  5.  We  would  like  to  be  favored  with  your  order  or  know  posi- 
tively if  we  are  to  get  the  same  as  early  in  October  as  possible,  as 
the  quotation  made  to  us  on  the  high-carbon  tire  expires  by  limita- 
tion under  date  of  October  30." 

5.  On  October  31,  1918,  Mr.  White  called  at  the  Procurement 
Division  to  inquire  about  his  bid.  He  saw  Capt.  Arthur  Day,  who 
was  in  charge  of  wheel-purchasing  contracts  for  the  Procurement 
Division  of  the  Office  of  the  Chief  of  Ordnance,  and  with  whom 
Mr.  White  had  had  repeated  prior  dealings.  Mr.  White  testified 
that  Capt.  Day  said  the  bid  was  too  high,  so  he  revised  his  bid  to 
$32,  and  Capt.  Day  then  said  Jo  him,  "  This  puts  the  matter  in  shape 
now,  so  I  can  give  you  an  order  when  it  is  ready  to  place." 

Mr.  White  has  also  submitted  an  affidavit  in  which  he  alleges  that 
Ca^^t.  Day  told  him  at  this  conference:  "I  can  not  place  the  order 
to-day,  as  I  do  not  know  the  exact  number  it  will  be  necessary  to 
buy  *  *  *  but  whatever  the  amount  is,  you  will  get  the  ordei 
in  a  day  or  so."  These  statements  are  directly  and  positively  con- 
tradicted by  Capt.  Day,  who  testified  that  he  made  no  such  remarks. 
Capt.  Daj'  testified  that  he  told  Mr.  White  that  it  was  the  decision 
of  Maj.  Nichols,  his  superior  officer,  and  himself,  that  under  no 
circumstances  would  the  St.  Marys  Co.  receive  any  part  of  the  pres- 
ent award  of  contract  for  56-inch  wheels,  because  that  company  had 
been  behindhand  on  the  contract  for  56-inch  wheels  which  it  then 
had,  while  other  concerns  had  been  prompt  on  deliveries,  and 
hence  he  was  going  to  favor  the  other  concerns  with  the  new  con- 
tracts. Capt.  Day,  however,  informed  Mr.  White  that  he  would  be 
given  an  order  for  60-inch  wheels,  as  the  St.  Marys  Co.  had  made 
good  on  their  former  60-inch  wheel  contract.  Claimant  obtained 
order  for  60-inch  by  amendment  to  its  existing  contract;  that  con- 
tract has  been  settled,  so  it  is  not  involved  in  the  claim.  These  facts 
are  noted  because  confusion  may  have  existed  in  some  of  the  wit- 
nesses' minds  between  the  prospective  orders  for  the  60-inch  and 
56-inch  wheels  which  were  being  considered  at  the  same  time. 

6.  On  the  evening  of  the  same  day  (October  31)  an  informal  meet- 
ing was  held  at  the  Raleigh  Hotel,  Washington,  for  the  general  pur- 
pose of  discussing  wheel  production  for  the  Army.  At  this  meeting 
the   following   were   present:  Mr.   White,   representing   the   Wheel 
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Manufacturers'  war  service  committee;  Mr.  E.  F.  Parsonage,  chief 
of  the  vehicle  section,  War  Industries  Board;  Maj.  James  Guthrie, 
of  tlie  Engineering  Division,  Ordnance  Department;  and  Mr.  ().  B. 
Bannister,  a  Woodstock  expert  of  the  Ordnance  Department.  None 
of  these  gentlemen  had  power  to  make  contracts  for  the  Government, 
as  claimant  well  knew.  Mr.  White  told  them  that  he  considered  the 
i^tatement  which  Capt.  Day  had  made  to  him  that  morning  amounted 
to  an  order  for  56-inch  artillery  wheels,  and  asked  their  advice  as 
to  what  he  should  do  in  reference  to  the  option  which  he  had  with 
the  Firestone  Steel  Products  Co.  for  iron  wheel  tires  for  56-inch 
wheels,  which  expired  that  day.    Thereupon  Maj.  Guthrie  answered : 

"  Consider  you  have  an  order  to  go  ahead  arid  close  up  on  these 
tires  and  get  such  materials  as  \^ou  require." 

Maj.  Giithrie  denied  on  the  witness  stand  that  he  said,  "  Consider 
you  have  an  order  and  close  up  on  tires  and  Woodstock."  (Record, 
p.  68. )     Mr.  Bannister  answered : 

"  I  learned  to-day  that  you  are  going  to  get  that  order.     You  are 
perfectly  safe  in  going  ahead  and  getting  this  material." 
Mr.  Parsonage  answered: 

'*  There  is  a  clearance  on  an  order  for  you  going  through  my  office 
this  week  and  it  is  for  8,000  wheels." 

A  copy  of  a  conditional  clearance  order  is  appended  to  the  record. 
It  states  that  the  order  was  "  cleared  by  the  section  head  "  on  October 
24,  "  subject  to  special  restriction  (as  noted),"  and  before  the  order  is 
placed  an  effort  will  be  made  to  adjust  the  matter  of  price  and  the 
question  of  deliveries,  thereby  showing  that  no  final  agreement  had 
been  reached,  and  that  the  clearance  order  was  dependent  on  such  an 
agreement  being  reached.  Thereupon  Mr.  White  placed  an  order  by 
wire  for  tires  with  the  Firestone  Co.,  thereby  taking  up  his  option 
for  both  56-inch  and  60-inch  wheel  tires.  That  part  of  this  order 
which  covered  56-inch  tires  was  later  cancelled  without  loss  to  claim- 
ant, and  is,  therefore,  not  involved  in  this  case.  He  also  wired  the 
St.  Marys  Co.  to  "  begin  buying  shorts  for  Woodstock." 

7.  On  November  4  Mr.  White  returned  to  Washington  and  found 
Capt.  Day,  of  the  Procurement  Division,  was  away.  He  then  called 
on  Lieut.  Abbott  L.  Norris,  of  the  Production  Division,  who  had  no 
authority  to  contract,  as  Mr.  White  well  knew.  Mr.  White  testified 
that  Lieut.  Norris  told  him  that  necessary  information  from  the 
Engineering  Division  had  not  arrived,  and  that  the  order  could  not 
be  written  that  day,  and  it  would  take  a  few  days  to  straighten  the 
matter  out,  but  for  Mr.  White  to  go  home  and  when  an  order  could 
be  written  it  would  be  mailed  to  him.  Evidently  Lieut.  Norris  made 
this  statement  to  Mr.  White  on  account  of  his  misunderstanding  what 
Capt.  Day  had  previously  told  him,  and  on  account  of  his  not  know- 
ing that  Capt.  I)ay  had  definitely  determined  not  to  award  the  claim- 
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ant  any  part  of  the  56-inch  wheel  award.  Capt.  Day  testified  that 
he  never  informed  the  Production  Division  or  Lieut.  Norris  that  the 
St.  Marys  Co.  would  be  given  an  order  for  56-inch  wheels.  (Record, 
p.  95.)^^ 

8.  When  Mr.  White  returned  to  St.  Marys,  Ohio,  on  November  5, 
he  found  the  following  letter  at  his  office : 

I"  Ordnance  Department.     Office  of  Ordnance  District  Chief,  Waleh  Building,  S.  E.  Cor. 
Third  and  Vine  Streets,  Cincinnati,   Ohio.] 

"  Production  Division, 

"  Octoher  30, 1918. 
"  St.  Marys  Wheel  &  Spoke  Co., 

"  St.  Marys,  Ohio. 
"Attention:  Mr.  Tom  White. 

"  Dear  Sir  :  We  have  advice  from  Lieut,  Col.  J.  G.  Scrugham,  of 
Washington,  Artillery  Section,  that  the  Procurement  Division  are 
about  to  place  orders  with  you  for  1,000  60-inch  wheels  and  5,000 
56-inch  wheels. 

"  They  request  that  you  immediately  survey  the  wood-stock  situa- 
tion, advising  through  this  office  at  once  your  total  quantity  of  rims 
and  spokes  on  hand  which  will  apply  on  this  new  order,  and  how 
long  it  will  take  to  procure  this  stock  providing  it  is  not  already  on 
hand. 

"  Evidently,  Washington  has  been  given  the  impression  that  all 
wood-stock  can  be  procured  and  delivered  to  your  plant  to  cover  this 
order  by  January  1st. 

"'  An  immediate  reply  to  this  letter  is  requested. 

"  G.  S.  Hatdock, 
"  Manager  Cincinati  Dlsf  ,  Pro(ivcfio7i  Div.,  Ordnance  Dept. 

"By  C.  A.  P^RicK, 
"  Manager  Suh-Dist.  Ofpee,  M uncle,  Indiana.-'^ 

The  letter  therein  referred  to  from  Lieut.  Col.  Scrugham,  who 
was  the  chief  of  the  office  which  Lieut.  Norris  was  in,  is  dated 
Octol)er  26,  five  days  prior  to  the  time  Mr.  White  was  positively 
told  by  Capt.  Day,  of  the  Procurement  Division,  that  he  would  not 
be  awarded  a  contract  for  any  part  of  the  56-inch  wheels  required. 

9.  On  November  15  claimant  received  the  following  telegram  from 
Mr.  C.  A.  Frick,  who  was  in  charge  of  production  in  the  subdistrict 
where  claimant's  f ac  torv  was  located : 

"  IIB  BE  61  GOVT 

"MuxciE  Ini)  1.20  P.  Nov  .15 
"  St.  Marys  Whi:ei*  c^  Spc^ice  Co.. 

"/S7.  Mar^/'s,  Ohio. 
"  Cincinnati  office  has  wire  from  Washington  advising  hold  up  on 
ojxM-ations  covering  your  new  (H)ntriict  for  three  thousand  sixty-inch 
wheels  and  five  thousand  fifty-six  inch  Avheols  stop  Advise. you  to 
hold  up  procurement  of  all  materials  for  above  order  and  not  to  place 
additional  stock  in  drv  kilns  stop 

"  C.  A.  Frick, 
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Claimant  did  not  receive  a  formal  award  of  a  contract  for  5,000 
5G-inch  wheels,  but  did  receive  a  letter  dated  October  31,  1918 
(*^' Attention  of  Capt.  Day  *')  from  the  Artillery  Section  notifying 
the  St.  Marys  Co.  that  by  direction  of  the  Chief  of  Ordnance  its 
contract,  No.  CF-371,  was  being  amended  so  as  to  provide  for  an 
additional  quantity  of  three  thousand  (30-inch  artillery  Avheels. 

10.  The  record  further  discloses  certain  pertinent  facts  as  to  the 
material  alleged  to  have  been  acquired  in  preparation  to  perform 
the  prospective  contract  for  five  thousand  56-inch  wheels.  In  sub- 
mitting its  bid  to  the  Procurement  Division  on  September  30,  1918, 
the  St.  MarA-s  Co.  represented  that  it  then  had  on  hand  the  following 
Avoodstock  for  56- inch  wheels : 

64, 400  pieces  for  2i-inch  sjx)kes  sufficient  for  4,025  wheels. 
9, 000  pieces  rim  strips  sufficient  for  4,500  wheels. 

In  his  affidavit  of  November  17,  1919,  Mr.  White  explains  that  the 
material  listed  in  his  bid  of  September  30  was  material  which  was 
then  on  hand  to  fulfill  his  subcontract  with  Prudden  Wheel  Co.  for 
1CX)50(K3  spokes  and  10,000  rims  for  56-inch  wheels,  which  was  part 
of  a  contract  No.  CF-505  which  the  Prudden  Co.  had  with  the 
Oovernment.  This  subcontract  was  completed  and  the  last  ship- 
ment made  March  18,  1919.  Mr.  White  stated  that  he  listed  this 
material  as  being  on  hand  when  maldng  his  bid  on  September  3t» 
because  he  hoped  to  be  allowed  to  divert  it  from  a  subcontract  which 
he  had  and  use  it  on  the  direct  contract  with  the  Government  w^hich 
he  hoped  to  obtain.  Evidently  this  material  was  later  used  on  the 
claimant's  subcontract,  which  was  fully  completed  March  18,  1919. 
(See  affidavit  of  Mr.  White,  Nov.  17,  1919.) 

The  St.  Marys  Co.  had  maintained  since  December,  1917,  a  travel- 
ing agent  in  the  Mississippi  Kiver  hardwood  belt,  who  had  instruc- 
tions to  buy  Woodstock  wherever  he  could  obtain  it.  There  accom- 
panies this  claim  three  copies  of  orders  of  the  claimant  confirming 
orders  placed  by  the  traveling  buyer,  Mr.  Falk,  w-ith  Arkansas  con- 
cerns, viz,  (1)  confirmatory  order  dated  August  22,  1918,  requiring 
shipments  to  be  made  prior  to  October  1,  1918;  (2)  order  of  Novem- 
ber 6  confirming  Mr.  Falk's  order  of  November  2,  which  required 
shipments  to  be  made  prior  to  January  1;  and  (3)  order  dated 
November  8,  1918,  confirming  Mr.  Falk's  order  of  November.  4,  pro- 
viding "  shipment  to  be  made  prior  to  December  15,  1918,  if  possible, 
i\nd  not  later  than  January  1,  1919.  Do  not  start  cutting  on  the  first 
item  of  this  order  until  advised  further." 

It  does  not  appear  whether  the  claimant  made  any  effort  to  cancel 
these  orders  after  the  signing  of  the  armistice,  nor  how  much  of  this 
Woodstock  was  necessary  to  complete  5,000  wheels  over  and  above 
the  Woodstock  which  claimant  stated  in  its  bid  it  had  on  hand  on 
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DECISION. 

1.  The  claimant  herein  seeks  reimbursement  for  purchases  al- 
leged to  have  been  made  in  preparation  to  perform  a  prospective 
order  for  five  thousand  5G-inch  artillery  wheels.  It  is  not  alleged 
in  claimant's  petition  with  whom  the  agreement  was  made,  but 
claimant  contends  that  it  made  commitments  for  which  reimburse- 
ment is  now  sought  on  account  of:  (a)  A  statement  made  to  Mr. 
White  by  Maj.  Guthrie,  of  the  Engineering  Division,  on  August  22, 
1918;  (i)  a  statement  made  to  Mr.  White  by  Capt.  Day,  of  the 
Procurement  Division,  Ordnance  Department,  on  October  81,  1918; 
(c)  statements  made  to  Mr.  White  the  night  of  October  31  by  Maj. 
Guthrie,  Mr.  Parsonage,  and  Mr.  Bannister  at  the  Raleigh  Hotel; 
{(l)  a  statement  made  to  Mr.  White  by  Lieut.  Norris,  of  the  Produc- 
tion Division,  Ordnance  Department,  on  November  4,  1918;  {e)  a 
letter  dated  October  30  from  the  subdistrict  production  officer  which 
stated  that  Procurement  Division  had  advised  that  it  was  about  to 
place  an  order  with  the  claimant  for  56-inch  artillery  wheels. 

2.  As  there  is  a  conflict  in  the  testimony  of  the  various  witnesses, 
it  becomes  necessary  for  the  Board,  in  deciding  this  case,  to  weigh 
the  evidence  and  to  gather  from  the  record  the  situation  which  sur- 
rounded the  various  persons  so  that  the  facts  may  be  seen  in  their 
true  light.  One  fact  stands  out  preeminently,  and  that  fact  is 
that  Mr.  White,  the  sole  owner  of  St.  Marys  and  president  of  the 
claimant  company,  was  thoroughly  familiar  with  the  functions  of 
the  various  War  Department  branches  and  agencies.  He  knew  who 
had  the  power  to  contract  and  who  had  not.  Mr.  White  was  also 
chairman  of  the  wheel  manufacturers'  war-service  committee,  and 
as  such  did  not  hesitate  to  recommend  his  own  company  to  the  Pro- 
curement Division  for  further  contracts  with  the  Government.  His 
complete  knowledge  of  the  departmental  procedure  followed  in 
awarding  contracts  can  not  be  questioned. 

3.  With  these  facts  in  mind  we  w411  consider  seriatim  the  various 
grounds  upon  which  the  claimant  relies  in  support  of  its  claim. 

(a)  Even  though  Maj.  (hithrie  may  have  told  Mr.  White  on  Au- 
gust 22,  1918,  that  the  (Jovernment  would  soon  be  placing  addi- 
tional orders  for  wheels  and  the  St.  ilarys  Co.  was  sure  to  get  its 
proportion  of  the  orders,  such  a  statement  by  an  officer  who  had' 
no  power  to  contract,  as  Mr.  White  well  knew,  must  be  treated  as 
merely  an  expression  of  opinion.  No  implied  contract  or  obligation 
on  the  part  of  the  Government  to  place  future  orders  with  the  claim- 
ant can  be  spelled  out  of  Maj.  (nithrie's  words.  The  further  words 
attributed  to  Maj.  (luthrie  by  Mr.  White,  that  it  would  be  wise 
to  continue  to  procure  Woodstock,  are  nothing  more  than  friendly 
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advice  given  by  one  who  was  generally  familiar  with  the  wheel 
situation,  but  who  had  no  power  to  bind  the  Government.  Mr. 
White  assumed  the  ordinary  business  risk  of  acting  on  Maj.  Guthrie's 
statements  and  advice,  as  he  knew  Maj.  Guthrie  could  not  make  a 
contract  or  do  anything  further  than  to  recommend. 

It  is  interesting  to  note  that  although  claimant  alleges  it  placed 
an  order  for  Woodstock  on  August  22,  after  talking  to  Maj.  Guthrie, 
which  order  required  the  Woodstock  to  be  shipped  prior  to  .October 
1,  no  mention  is  made  by  Mr.  White  of  this  Woodstock  the  day 
previous  to  October  1,  when  he  prepared  and  submitted  claimant's 
bid  to  the  Procurement  Division.  The  Woodstock  referred  to  in  the 
bid  was  for  a  contract  claimant  had  with  the  Prudden  Wheel  Co.  and 
was  not  purchased  for  a  prospective  contract  directly  with  the 
Government. 

We  therefore  conclude  that  no  agreement,  express  or  implied, 
within  the  meaning  of  the  act  of  March  2, 1919,  was  made  on  August 
22,  1918,  between  Maj.  Guthrie  and  the  claimant. 

(&)  The  testimony  of  Mr.  White  that  Capt.  Day,  of  the  Procure- 
ment Division,  told  him  on  October  31  that  he  would  get  an  order 
for  56-inch  artillery  wheels  is  positively  and  directly  contradicted 
by  Capt.  Day^  Capt.  Day,  at  the  hearing,  produced  copies  of  the 
production  sheets  of  wheel  contractors  in  explanation  of  his  testi- 
mony, which  corroborated  his  version  of  what  he  told  Mr.  White 
on  October  31,  viz,  that  the  St.  Marys  Co.  would  not  receive  any 
part  of  the  contemplated  56-inch  wheel  order,  because  it  had  been 
behindhand  on  its  present  contract  for  56-inch  wheels  while  other 
concerns  had  made  good  on  their  existing  contracts,  and  so  should  be 
rewarded  by  additional  orders.  Capt.  Day  testified  he  talked  the 
matter  over  with  his  superior  officer,  Maj.  Xichols,  and  they  both 
agreed  that  the  St.  Marys  Co.  should  have  no  part  of  the  order  for 
56-inch  wheels,  and  he  so  informed  Mr.  White  on  October  31. 

Where  an  alleged  oral  agreement  is  relied  upon  as  a  basis  of  lia- 
bility under  the  act  of  March  2,  1919,  the  evidence,  taken  as  a  whole, 
must  establish  the  fact  that  an  agreement,  as  contemplated  by  the 
act,  was  in  fact  entered  into.  The  evidence  adduced  in  this  case  is 
not  sufficient  to  establish  such  an  agreement.  We  must,  therefore, 
find  that  no  agreement,  within  the  meaning  of  the  act  of  March  2, 
1919,  has  been  proven  by  the  evidence  in  this  case,  because  the  claim- 
ant has  failed  to  prove  that  Capt.  Day  gave  or  agreed  to  give  it  an 
order  for  five  thousand  56-inch  wheels  on  October  31,  or  at  any  other 
time. 

((?)  The  remarks  made  at  informal  conference  held  at  tlie  Raleigh 
Hotel  on  the  evening  of  October  31  are  also  made  the  basis  of 
contention  that  the  Government  is  obligated  to  the  claimant  for 
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Woodstock  purchased  after  that  conference.  It  is  clear  that  Mr. 
AMiite  knew  that  none  of  the  gentlemen  at  this  conference  had  the 
power  to  contract.  Their  remarks  were  based  on  Mr.  White's  state- 
ment to  them  that  Capt.  Day  had  promised  liim  an  order  that 
morning  for  56-inch  artillery  wheels.  In  this  Mr.  White  was 
mistaken,  and  hence  any  remarks  which  the  gentlemen  may  have 
made  to  Mr.  White  were  based  upon  false  or  erroneous  premises 
which  Mr.  White  had  given  them.  Mr.  White  knew  full  well  that 
Capt.  Day,  of  the  Procurement  Division,  was  the  officer  responsible 
for  wheel  contracts.  He  had  talked  to  Capt.  Day  that  morning  and, 
according  to  Capt.  Day,  was  told  he  would  not  receive  any  part  of 
the  56-inch  wheel  award.  If  Mr.  White  preferred  to  seek  the  ad- 
vice of  civilians  and  an  Engineer  officer,  who  had  no  power  to  con- 
tract, and  accept  their  statements  as  to  what  they  thought  would 
happen  rather  than  the  statements  of  the  officer  in  the  Procurement 
Division  who  was  responsible  for  making  wheel  contracts,  it  is  his 
loss.  What  others,  not  responsible  for  making  contracts,  may  have 
thought  or  told  the  claimant  is  perfectly  immaterial,  because  the 
claimant  had  been  informed  w^ithin  a  few  hours,  by  the  officer  re- 
sponsible for  making  the  award,  that  he  would  not  be  given  a 
contract. 

(d)  When  the  statement  alleged  to  have  been  made  on  November 
4  to  Mr.  White  by  Lieut.  Xorris,  of  the  Production  Division,  is 
scrutinized,  it  is  clear  that  it  does  not  amount  to  a  promise  of  a 
contract  which  can  be  made  the  basis  of  liability  for  the  materials 
subsequently  purchased.  In  effect,  Lieut.  Norris  told  Mr.  White  it 
would  take  several  days  to  straighten  out  the  matter  and  an  order 
would  be  mailed  to  Mr.  Wliite  when  it  could  be  written.  Lieut. 
Xorris's  statement  carries  with  it  the  conclusion  that  there  was  some 
hitch  in  the  matter  which  had  to  be  straightened  out.  That  hitch 
was  the  prior  and  continuous  refusal  of  Capt.  Day,  of  the  Pro- 
curement Division,  to  give  Mr.  White  any  part  of  the  new  order 
for  56-inch  wdieels.  Of  this  fact  Mr.  White  had  been  informed  by 
Capt.  Day.  Mr.  White  also  knew  that  it  was  Capt.  Day,  and  not 
Lieut.  Norris,  who  had  final  decision.  We  must,  therefore,  reach  the 
conclusion  that  the  statement  made  by  Lieut.  Norris  to  Mr.  Wliite 
did  not  justify  the  latter  in  purchasing  material  in  preparation  to 
perform  a  contract  which  he  knew,  or  ought  to  have  known,  from 
the  statements  made  to  him  by  the  officer  who  awarded  contracts, 
would  never  be  given  him. 

(e)  The  final  point  which  claimant  relies  on  is  the  letter  which 
he  found  waiting  for  him  at  St.  Marys,  Ohio,  on  November  5,  from 
the  subdistrict  production  officer,  dated  October  »3(),  stating  that  the 
Procurement  Division  had  advised  that  it  was  "about  to  place  an 
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order  ■■  with  claimant  for  56-inch  artillery  wheels.  The  date  of 
letter  referred  to  is  most  material.  It  was  written  October  30,  the 
day  before  Mr.  White  had  an  interview  with  Capt.  Day  of  the  Pro- 
curement Division,  when  he  was  told  that  no  order  for  56-inch  wheels 
would  be  placed  with  the  St.  Marys  Co.  Having  received  person- 
ally authoritative  information  from  the  Procurement  Division  the 
day  after  the  letter  from  the  subdistrict  production  officer  was  writ- 
ten, the  claimant  knew,  or  should  have  known,  that  an  order  was 
not  to  be  placed  with  it.  If  claimant  preferred  to  disregard  the 
positive  and  final  information  he  received  from  the  Procurement 
I>ivision  subsequent  to  the  date  of  the  subdistrict  production  officer's 
letter,  the  claimant  did  so  at  his  peril. 

4.  A  full  hearing  was  had  on  this  case  on  December  20,  1919.  On 
December  24  claimant  wrote  this  Board  asking  for  a  continuance 
of  a  hearing,  as  claimant  deemed  it  important  to  secure  additional 
testimony,  either  by  affidavit  or  personal  appearance.  On  January 
5  the  Board  notified  claimant  as  follows: 

"  In  reply  to  your  letter  of  December  24,  1919,  this  Board  wishes 
to  advise  that  in  order  that  you  may  feel  that  you  have  had  full 
opportunity  to  present  your  case,  the  decision  in  the  case  will  be  held 
up  until  January  10  to  permit  you  to  furnish  the  Board  with  sepa- 
rate affidavits  of  each  of  the  witnesses  whose  testimony  you  wish  to 
consider,  containing  the  substance  of  the  testimony  that  each  wit- 
ness would  give  if  they  were  summoned  to  attend  and  testify  at  a 
postponed  hearing. 

"The  Board  will  then  decide  whether  it  will  consider  these  affi- 
davits as  evidence  or  will  further  continue  the  case  and  summon  the 
various  witnesses  to  give  their  testimony  orally  before  the  Board  on 
or  before  January  10, 1920." 

In  response  to  this  letter  the  claimant  submitted  three  affidavits 
relative  to  the  character,  integrity,  and  veracity  of  Mr.  White  and 
an  affidavit  of  Paul  W.  MacMahon.  On  consideration  of  these  affi- 
davits the  Board  notified  the  claimant  on  January  10  that  a  con- 
tinued hearing  would  be  held  on  January  19.  On  January  13  the 
claimant,  through  its  attorneys,  telegraphed  the  Board  waiving  con- 
tinued hearing  on  Monday,  January  19,  stating  that  it  would  not 
have  any  witnesses  present  on  that  date.  The  telegram  referred  to 
a  letter  which  was  to  follow.  The  letter  of  January  13  from  the 
claimant's  attorneys  states : 

"We  are  now  advised  by  our  clients  that  they  do  not  desire  to 
«ippear  further  in  person,  and  will  waive  the  privilege  granted  them 
to  be  held  on  Monday,  January  19,  or  at  a  later  date." 

This  letter  of  January  13  is  in  the  nature  of  a  brief  on  behalf  of 
the  claimant  and  refers  to  affidavits  submitted  for  the  express  pur- 
pose of  the  Board's  considering  whether  it  would   grant   a   con- 
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tinuance,  and  for  that  purpose  only,  and  to  another  affidavit  sub- 
mitted after  claimant's  attorneys  had  notified  the  Board  that  it  did 
not  desire  to  have  a  further  hearing. 

In  view  of  that  fact  that  the  Board  notified  the  claimant  on  Janu- 
ary 5  that  it  might  submit  separate  affidavits  of  each  of  the  wit- 
nesses SO  that  the  Board  could  determine  whether  it  would  con- 
sider these  affidavits  as  evidence  or  would  further  continue  the  case 
so  that  the  witnesses  could  give  their  testimony  orally  before  the 
Board,  and  in  view  of  the  fact  that  the  Board  determined  on  these 
affidavits  that  it  would  grant  a  continuance  and  allow  the  witnesses 
orally  to  testify,  it  is  apparent  that  the  affidavits  in  question  are  not 
part  of  the  record  on  the  merits  of  the  case.  Furthermore,  the 
claimant  has  w^aived  the  opportunity  accorded  it  to  have  an  ad- 
journed hearing  and  to  submit  the  testimony  of  other  witnesses  at 
such  hearing  so  as  to  ajfford  the  Government  attorney  an  opportunity 
of  cross-examination.  For  these  reasons,  no  reference  is  made  to  the 
contents  of  the  affidavits  in  the  body  of  this  opinion.  We  have, 
however,  examined  these  affidavits  as  though  properly  before  us 
on  the  merits  of  the  case,  tod  they  do  not  alter  the  conclusions  which 
-we  have  reached. 

5.  The  Board  is  of  the  opinion  that  the  claimant  has  failed  to  show 
the  grounds  entitling  it  to  relief  under  the  act  of  March  2,  1919,  and 
hence  the  relief  sought  is  denied. 

Col.  Delafield,  Mr.  Patterson,  and  Mr.  Bryant  concurring. 


Digitized  by  VjOOQIC 


Case  No.  1828. 

In  re  CLAIM,  OF  WALLACE  A  TIE&NAK  CO. 

1  DISPUTE  UKBER  CONTRACT  EXECUTED  IN  MANNER  PRESCRIBED  BY 
LAW. — Where  a  purchase  order  is  executed  accordinsr  to  law  and  groods 
are  delivered  under  it  to  the  Qovemment,  but  are  thereafter  returned, 
and  a  dispute  arises  as  to  the  terms  of  settlement,  there  is  a  con- 
troversy for  the  Board  to  determine  under  O.  0.  103. 

S.  GLAIM  ANB  BECISION. — Claim  under  O.  0.  103,  based  upon  a  purchase 
order.  Claimant  seeks  to  recover  for  depreciation  of  equipment  and 
for  the  failure  to  return  certain  parts  of  the  same.  Held,  claim  should 
be  allowed  in  the  amount  of  $130.92. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

This  claim  is  presented  in  accordance  with  General  Order  No.  103, 
War  Department,  1918,  and  is  for  $420,  under  the  following  circum- 
stances : 

FINDINGS  OF  FACT. 

1.  On  September  4.  1918,  First  Lieut.  Mott  B.  Schmidt,  Chemical 
Warfare  Service,  U.  S.  Army,  at  that  time  assigned  to  duty  at  Edge- 
wood  Arsenal,  Hastings-on-Hudson,  as  purchasing  officer,  under  Maj. 
U.  S.  Arnold,  Q.  M.  C,  gave  the  claimant  a  written  order  for  one 
Manual  Control  Chlorinator  Solution  Feed,  Type  A,  f.  o.  b.  New 
York  City,  at  a  price  of  $420. 

2.  This  equipment  was  sent  to  the  arsenal  and  received  and  held  by 
it  until  after  the  armistice,  but  was  never  installed  or  used ;  and  after 
the  armistice  was  returned  to  the  claimant  by  the  Government ;  but 
in  returning  the  equipment,  the  arsenal  authorities  failed  to  return 
certain  articles  set  up  in  the  petition  of  the  claimant  at  a  value  of 

3.  In  a  letter  of  November  15, 1919,  to  this  Board,  sworn  to  before  a 
notary,  Lieut.  Schmidt  makes  the  following  statement : 

"  The  circumstances  in  connection  with  this  matter  are,  to  the  best 
of  my  recollection,  as  follows:  The  apparatus  in  question  was 
ordered  from  the  Wallace  and  Tiernan  Company  at  about  the  time 
stated  in  your  letter,  and  was  to  be  used  for  chlorinating  the  water 
supplied  to  the  trorn^s  at  the  barracks,  in  connection  with  the  Hast- 
ings Plant  of  the  Pxlgewood  Arsenal,  Hastings-on-Hudson,  New 
York.  Tlie  source  of  the  supj)ly  of  the  Avater  was  from  an  aqueduct 
belonging  to  the  City  of  New  ^  ork,  and  we  re.  eived  special  permis- 
sion for  tapping  into  same.  The  Water  department  engineers,  how- 
ever, informed  us  that  the  water  was  not  safe  for  drinking  purposes 
without  chlorine  treatment,  and  on  the  recommendation  of  the  vari- 
ous engineers  the  chlorinator  mentioned  above,  which  was  the 
simplest  and  most  inex])ensive  type  available,  was  ordered  from 
Wallace  &  Tiernan  Company. 
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I  am  distinctly  under  the  impression,  although  I  have  no  access 
to  the  records,  that  they  receivecl  a  reguhir  purchase  order,  under  the 
authority  of  the  constructing  quartermaster,  in  addition  to  the 
verbal  order  which  they  mention.  The  chlorinator  was  delivered  to 
the  (Tovernment  in  the  manner  claimed,  but  I  do  not  think  it  was 
ever  used,  as  all  work  was  stopped  before  the  construction  reached  a 
point  necessary  to  the  installation  of  the  equipment.  I  believe  that 
the  material  was  then  returned  to  the  manfacturer,  probably  without 
it  having  ever  been  unpacked. 

"  Briefly,  then,  I  can  certify  that  the  material  was  properly  ordered 
and  delivered,  but  have  no  knowledge  as  to  what  damage  the  return 
of  }?ame  might  cause  the  claimant." 

4.  The  Board  of  Contract  Adjustment,  Edgewood  Arsenal,  regard- 
ing this  as  a  class  B  claim,  arising  under  the  act  of  March  2,  1919, 
known  as  the  Dent  Act,  took  up  with  the  claimant  the  matter  of  its 
settlement,  but  being  unable  to  reach  a  settlement  with  the  claimant, 
passed  it  on  to  this  Board,  where  it  was  discovered  to  be  not  a  class 
B  claim  but  a  claim  arising  under  General  Order  Xo.  103.  The 
claimant  has  stated  to  this  Board  its  willingness  to  accept  settlement 
originally  proposed  by  the  Edgewood  Arsenal  to  claimant  in  a  letter 
of  May  27,  1919,  which  reads  in  part  as  follows: 

"  Under  these  circumstances  the  board  suggests  the  following  prin- 
ciple of  settlement :  P^dgewood  Arsenal  will  pay  for  the  materials 
shipped  and  not  returned  as  itemized  in  the  contractor's  letter  above 
referred  to  and  amounting  to  $58.65.  Since  the  original  contract 
price  was  $42().()(),  the  deduction  of  the  $58.05,  Avhich  represents 
materials  paid  for,  leaves  a  balance  of  $f3()1.85,  whi;h  represents  the 
contract  price  of  the  matorials  returned  to  the  contractor.  It  is  the 
opinion  of  the  board  that  a  charge  for  carrying  and  depreciation  on 
these  items  returned  may  be  set  fairly  at  20  per  cent  of  their  con- 
tract pri(  e.  Accordingly,  the  board  proposes  to  pay  to  the  contractor 
on  a(  count  of  the  depreciation  of  these  returned  materials  20  per  cent 
of  $3()1.85,  or  $72.27.  With  the  $58,05  above  referred  to,  which  is 
unpaid  on  account  of  materials  delivered,  this  makes  a  total  of 
$132.92.' 

DECISION. 

1.  It  is  the  judgment  of  this  Board,  from  the  foregoing  facts,  that 
an  agreement,  executed  in  the  manner  prescribed  by  law,  exists  be- 
tween the  claimant  and  the  Ignited  States  under  which  a  dispute  has 
arisen  which  it  is  the  duty  of  this  Board  to  determine. 

2.  It  is  adjudged  that  the  settlement  proposed  by  the  Edgewood 
Arsenal  board  as  set  forth  in  paragraph  4  of  the  findings  of  fact  is 
a  fair  and  just  settlement  of  this  contract,  and  the  claimant  is  entitled 
to  recover  thereunder  the  sum  of  $180.92. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board.  Chemical  Warfare  Service,  for  proper  action. 
Col.  Delafield  and  Mr.  Harding  concurring.  Digitized  by  ^OOglC 


Case  No.  2278. 

In  re  CLAIM  OF  A&UOTTR  &  GO. 

1.  CANCELLATION   ORDER. — Where   claimant   received   an   order   cancelling 

a  previous  order  for  South  American  corned  beef,  which  cancellation 
order  excluded  goods  which  were  afloat,  the  Government  is  bound  to 
accept  and  pay  the  contract  price  for  a  cargo  which  was  loaded  prior 
to,  but  sailed  one  day  after,  the  cancellation. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  express  oral  contract  for  canned  South  American  corned  beef. 
Held,  claimant  is  entitled  to  relief. 

Mr.  Hiiidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  A,  but  treated  herein  as  though  properly  made  on 
Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic  Division 
Supph'  Circular  No.  17,  1919,  for  $71,402.40  (and  subsequently 
amended  to  total  $101,701.22)  by  reason  of  an  agreement  alleged  to 
have  been  entered  into  between  claimant  and  the  United  States. 

2.  On  or  about  April  18,  1918,  a  conference  was  held  in  Chicago 
between  representatives  of  packing  industries  which  had  plants  in 
South  America  and  Maj.  O.  F.  Skiles,  Q.  M.  C,  assistant  depot  quar- 
termaster, Chicago,  whose  duty  it  was  to  negotiate  all  contracts  for 
packing-house  products.  This  conference  was  carlled  owing  to  the 
necessity  of  the  Government  to  obtain  South  American  beef  prod- 
ucts in  large  amounts,  and  the  various  packers  were  requested  to 
make  offers  of  the  quantities  of  South  American  canned  meats  they 
could  deliver,  and  it  was  agreed  that  the  same  price  should  be  given 
to  all  concerns  for  the  same  commodities.  The  packers  agreed  with 
Maj.  Skiles  that  the  price  of  No.  2  cans  of  corned  beef,  weighing 
24  ounces,  should  be  60  cents  per  can,  f.  o.  b.  New  York,  based  upon 
a  freight  rate  of  $35  per  ton  from  South  America,  with  the  further 
agreement  that  if  the  freight  rate  was  greater  or  less  than  $35  a  ton, 
a  corresponding  increase  or  decrease  in  price  would  be  made  on  satis- 
factory proof  that  a  different  freight  rate  had  been  paid.  It  was 
then  supposed  that  shi])ping  space  of  approximately  60,000  tons 
would  probably  be  available  to  carry  such  supplies  from  South 
American  ports  to  New  York,  but  it  later  developed  that  only  30.000 
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tons  of  shipping  space  would  be  available,  and  that,  owing  to  the 
conditions  of  war,  no  reliability  could  be  placed  on  dates  of  sailing 
and  arrival,  particularly  as  sailing  ships  principally  were  used. 
The  various  packers  represented  at  this  conference  subsequently 
made  their  proposals  which  exceeded  in  total  30,000  tons,  and,  ac- 
cordingly, in  making  the  allotments,  the  amount  allotted  to  each 
packer  was  reduced  so  that  the  total  of  all  allotments  would  be 
30,000  tons,  which  was  all  available  shipping  space  that  was  expected 
to  be  provided.  The  claimant  company  was  allotted  5,000  tons,  of 
which  1,000,000  j)ounds  was  for  corned  beef  in  No.  2  cans  of  24 
ounces  for  May  delivery  and  1,000,000  for  June  delivery,  and  the 
claimant  was  so  notified  by  the  depot  quartermaster  by  letter  of 
May  7,  1918.  In  this  allotment  order  specific  reference  is  made  to 
the  conference  of  April  18,  where  the  price  was  agreed  upon. 
(Claimant's  Exhibit  No.  1.) 

3.  The  method  adopted  b}'^  the  Quartermaster's  Department  in  re- 
spect to  these  orders  was  informal  but  justified  on  account  of  the 
peculiar  circumstances  surrounding  the  transaction.  Maj.  Skiles  ex- 
plained that  the  allotment  order  of  May  7,  1918  (Exhibit  No.  1), 
called  for  1,000,000  pounds  of  corned  beef  to  be  delivered  in  May 
and  1,000,000  more  in  June,  but  he  knew  at  the  time  that  it  w^as 
physically  impossible  for  the  contractors  to  do  so,  in  that  they  could 
not  obtain  shipping  space  from  South  America  in  the  time  specified 
in  the  allotment  order,  and  there  was  no  intention  to  hold  the  con- 
tractors to  the  dates  specified.  The  packers  were  notified  by  Maj. 
Skiles  that  deliveries  would  be  acceptable  to  the  (xovernment  under 
the  order  of  May  7  if  forthcoming  at  the  earliest  practicable  date. 
He  also  testified  that  it  Avas  impossible  for  the  packers  to  determine 
in  advance  the  exact  number  of  cans  that  would  pass  inspection  in 
New  York,  and  hence  an  overdelivery  of  5  per  cent  in  excess  of 
amount  called  for  was  always  allowed.  Maj.  Skiles  considered  his 
letter  of  May  7  as  the  tentative  agreement  of  the  Government  to  ac- 
cept such  quantities  of  South  American  corned  beef  from  Armour 
&  Co.  as  they  delivered  approximately  2,000,000  pounds,  at  the  prices 
agreed  upon.  As  to  the  method  of  payment  Maj.  Skiles  testified  that 
the  meat  w^as  inspected  at  New  York  on  arrival  and  purchase  orders 
were  made  out  for  the  quantities  accepted,  upon  w^hich  orders  pay- 
ments were  made. 

4.  In  pursuance  to  the  agreement  of  May  7,  1918,  Armour  &  Co. 
shipped  from  South  America  nine  shiploads  of  meat  products,  which 
arrived  in  New  York  (m  various  dates  between  xVugust  27,  1918,  and 
November  10,  1918.  All  of  these  products  which  passed  inspection 
were  accepted  by  the  (Jovernment  and  paid  for.  The  claim  now  pre- 
sented concerns  the  cargo  of  corned  beef  which  arrived  in  New  York 
on  December  23,  1918,  on  the  ship  Ster)}a,  and  the  cargo  which  ar- 
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rived  on  January  22,  1919,  on  the  ship  Bjornefjoi^d^  and  expenses  in- 
cident thereto. 

T).  On  November  25,  1918,  Maj.  Skiles,  "by  authority  of  the  Di- 
rector of  Purchase  and  Storage,"  wrote  the  claimant  as  follows : 

'•1.  In  view  of  the  changed  conditions  abroad,  you  are  informed 
that  all  allotments  for  South  American  corned  beef  that  have  been 
made  your  firm,  and  that  remain  undelivered,  excluding  any  quan- 
tities that  may  now  be  floated,  are  hereby  cancelled. 

"  2.  It  is  desired  that  no  more  shipments  be  made,  and  that  you 
instruct  your  South  American  representatives  to  load  no  more  ships 
with  South  American  products  for  this  office. 

"  3.  Please  inform  this  office  immediately  as  to  the  quantity  of 
such  products  as  are  now  en  route  to  the  United  States  destined  for 
this  office,  and  the  name  of  the  ship  on  which  such  products  are 
loaded." 

On  the  following  day  claimant  acknowledged  receipt  of  the  letter 
and  stated: 

"  We  note  therein  that  all  shipments  will  be  canceled  except  those 
that  are  afloat  and  undelivered.  We  presume  this  also  includes  any 
corned  beef  we  may  have  on  wharf  in  South  America  ready  for  load- 
ing, and  we  are  acting  accordingly." 

Not  receiving  any  reply  to  the  last-mentioned  letter  of  Xovember  26, 
claimant's  representative  called  on  Maj.  Skiles  on  Xovember  28  and 
was  told  that  corned  beef  on  the  wharves  in  South  America,  though 
not  actually  afloat  on  November  25,  would  be  accepted  by  the  Gov- 
ernment as  not  within  the  purview  of  the  cancellation  order  of  that 
date. 

6.  We  have  previously  stated  that  prior  to  the  cancellation  notice 
of  November  nine  shiploads  of  claimant's  South  American  meats  had 
arrived  in  New  York  and  have  now  been  accepted  by  the  Government 
and  paid  for  under  authority  of  the  allotment  order  of  May  7.  The 
claim  now  under  consideration  relates  to  the  cargoes  of  corned  beef 
of  two  other  ships,  the  Sterna  and  B'joim^fjord^  which  arrived  later. 

The  ship  Sterna>^  with  a  cargo  of  5,842  cases  of  corned  beef  (48 
cans  in  a  case),  arrived  in  New  York  December  23, 1918.  These  cases 
of  corned  beef  are  protected  by  fire  insurance  and  are  now  stored  in 
Brooklyn,  N.  Y.,  in  the  name  of  the  claimant.  This  shipment,  ag- 
gregating 280,416  cans,  has  not  been  accepted  by  the  (lovernment,  be- 
cause it  has  been  claimed  that  the  cancellation  order  of  November 
25  applied  to  them,  as  they  were  supposed  not  to  be  afloat  on  that 
date.  A  copy  of  the  bill  of  lading  signed  by  the  master  of  the  sailing 
ship  Sterna^  dated  Buenos  Aires,  November  13,  1918,  is  in  evidence- 
By  it  the  masterof  the  ship  acknowledges  receipt  of  5,935  cases  of  No. 
2  corned  beef  as  of  November  13,  1918.  The  ship  actually  sailed 
November  26.  Its  cargo  was  clearly  '*  afloat ''  at  the  time  of  tlie  can- 
cellation orf^er  issued  on  November  25.    P^fforts  have  been  made  by 

Digitized  by  V^OOQ IC 


176  DECISIONS   BOARD  Of   CONTRACT   ADJUSTMENT. 

claimant  to  sell  the  5,842  cases  of  corned  beef,  which  are  in  contro- 
versy, but  they  have  not  been  sold,  as  they  will  not  bring  more  than 
39  cents  a  can. 

The  other  ship,  the  Bjornefjord^  arrived  in  Xew  York  on  Janu- 
ary 22, 1919,  with  a  cargo  of  3,558  cases,  or  170,475  cans  of  corned  beef 
which  was  stored  at  the  Army  piers  and  no  fire  insurance  has  been 
carried  thereon.  On  November  4,  1919,  the  zone  supply  officer,  Xew 
York,  wrote  claimant :  "  This  corned  beef  is  now  being  disposed  of 
by  this  office."  (Claimant's. Exhibit  No.  5.)  The  Government  has 
not  yet  made  payment  for  these  170,475  cans  of  corned  beef  which 
it  has  accepted. 

DECISION. 

1.  On  May  7,  1918,  the  Government  gave  to  the  claimant  an  order 
for  2,000,000  cans  of  South  American  corned  beef,  at  a  previously 
agreed  price  of  60  cents  a  can  f.  o.  b..  New  York,  based  on  freight 
rates  of  $35  a  ton  from  South  America,  the  price  to  be  adjusted, 
up  or  down,  on  the  freight  rate  actually  paid  by  the  claimant.  The 
order  called  for  May  and  June  deliveries,  but  the  claimant  was  in- 
formed by  the  Government  contracting  officer  that  he  knew  deliv- 
eries on  such  dates  were  impossible,  and  that  deliveries  would  be 
accepted  if  forthcoming  at  the  earliest  practicable  date,  as  it  was 
most  difficult  to  obtain  shipping  facilities. 

Claimant  was  also  advised  that  reasonable  overdeliveries  would 
be  accepted,  and  that  all  payments  would  be  made  on  purchase  orders 
issued  in  New  York  for  the  corned  beef  that  passed  inspection 
there. 

2.  In  pursuance  to  said  agreement  the  claimant  made  large  ex- 
penditures prior  to  November  12,  1918,  and  actually  delivered  in 
New  York,  prior  to  said  date,  nine  shiploads  of  corned  beef  w^hich 
have  been  accepted  and  paid  for. 

3.  On  November  25  claimant  received  an  order  cancelling  the  order 
of  May  7,  which,  by  its  terms  excluded  corned  beef  which  was  afloat, 
and,  by  instructions  from  the  contracting  officer,  excluded  corned 
beef  on  the  wharves  in  South  America  ready  to  load.  The  master 
of  the  sailing  ship  Steima  acknowledged  receipt  of  the  cargo  of 
corned  beef  invoiced  to  the  claimant  by  bill  of  lading,  dated  Buenos 
Aires  November  13,  1918.  This  cargo  included  the  280,416  cans  of 
corned  beef,  for  which  claim  is  now  made.  The  ship  actually  sailed 
on  November  26  and  arrived  in  New  York  December  23,  1918.  It 
was  therefore,  clearly  established  that  the  cargo  of  corned  beef  in 
controversy  was  afloat  on  November  13, 12  days  prior  to  the  cancella- 
tion order  of  November  25,  which  cancellation  order  was  effective 
only  as  to  corned  beef  not  then  afloat.  It  follows  that  the  concellation 
order  does  not  apply  to  the  cargo  of  the  Sterna.    This  corned  beef 
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is  now  stored  in  Brooklyn,  protected  by  fire  insurance,  and  has  not 
been  accepted  by  the  Government. 

4.  The  steamer  Bjomefjord  a^rrived  in  New  York,  January  22, 
1919,  with  a  cargo  of  170,475  cans  of  corned  beef  which  have  been 
accepted  by  the  Government,  but  not  paid  for. 

5.  The  Board  finds  that  an  agreement  was  entered  into  between 
claimant  and  the  Government  by  which  the  Government  agreed  to 
accept  f.  o.  b.  New  York  and  pay  for  No.  2  canned  South  American 
corned  beef  up  to  approximately  2,000,000  cans,  which  should  pass 
inspection. 

The  cancellation  order  of  November  25,  1918  was  not  operative 
against  the  cargo  of  the  ship  Steima  consisting  of  280,416  No.  2  cans 
of  corned  beef  which  was  loaded  on  November  13,  shipped  from 
South  America,  and  has  arrived  in  New  York,  but  has  not  been  paid 
for  by  the  Government. 

The  Government  has  accepted  the  cargo  of  the  B]ornef]ordy 
amounting  to  170,475  cans  of  corned  beef,  but  has  not  paid  for  the 
same. 

6.  The  Board  is  of  the  opinion  that  an  obligation  has  arisen  under 
the  act  of  March  2,  1919,  to  pay  to  the  claimant  the  fair  and  rea- 
sonable value  of  the  170,475  cans  of  corned  beef,  which  arrived  in 
New  York  on  the  ship  Bjomefjord^  and  which  has  been  accepted 
by  the  Government;  and  to  pay  the  reasonable  value  of  280,416 
cans  of  corned  beef  which  arrived  in  New  York  on  the  ship  Sterna^ 
and  that  the  price  agreed  upon  between  the  claimant  and  the  Gov- 
ernment shall  be  considered  as  prima  facie  evidence  of  the  value  of 
said  corned  beef,  proper  deductions  being  made  for  salvage. 

7.  The  Board  is  also  of  the  opinion  that  the  storage  and  insurance 
charges  are  proper  charges  against  the  Government,  but  that  the 
claim  for  interest  should  not  be  allowed,  as  there  was  no  special  agree- 
ment shown  to  have  existed  in  this  case  by  which  the  Government 
obligated  itself  to  pay  interest. 

•  DISPOSITIOX. 

1.  The  Board  will  make  a  statutory  award  in  accordance  with 
this  decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant  and  to  be  transmitted  to  the  ap- 
propriate finance  officer  for  payment. 

Col.  Delafield,  Col.  Boggs,  Mr.  Harding,  and  Mr.  Eaton  con- 
curring. 
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Case  No.  1526. 

In  re  CLAIM  OF  SFANO  &  CO. 

1.  FACILITIES— JOINT  NEGOTIATIONS   BY  FROCTTREUENT   AND   FRODUC- 

TION  DIVISIONS. — Where  authorized  representatives  of  the  Frocure- 
ment  and  Frodnction  Divisions  jointly  consider  and  decide  that  a  man- 
nfactnrer  shall  forthwith  increase  its  facilities  for  machining  shells^ 
and  it  is  instructed  so  to  do  by  an  authorized  agrent  of  the  Froduction 
Division  and  assured  that  it  will  receive  large  contracts,  and  it  does  sa 
increase  its  facilities,  and  does  not  receive  the  contracts  owing  to  the 
termination  of  the  war,  there  is  an  agreement  within  the  purview  of 
the  act  of  March  2,  1919,  between  claimant  and  an  authorized  agent 
of  the  Oovernment  whereby  claimant  is  entitled  to  be  reimbursed 
expenditures  so  made. 

2.  CLAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919,  for 

$107,823.18,  for  increased  facilities  for  making  shells  at  the  request 
of  an  authorized  agent  of  the  Oovernment.  Held,  claimant  is  entitled 
to  recover. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  &  Traffic  Di- 
vision Supply  Circular  No.  17,  revised,  of  1919,  for  $107,823.18,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  betAveen 
the  claimant  and  the  United  States. 

2.  A  formal  agreement,  dated  January  1,  1918,  was  entered  into 
between  the  Standard  Steel  Car  Co.,  of  Butler.  Pa.,  and  the  United 
States,  covering  the  machining  and  banding  of  one  million 
155-millimeter  common  steel  shells.  In  this  agreement  it  was  pro- 
vided that  the  Standard  Steel  Car  Co.  might  associate  itself  w-ith 
Spang  &  Co.,  the  claimant  herein,  in  the  performance  thereof.  Ac- 
cordingly, by  a  subcontract  between  the  Standard  Steel  Car  Co.  and 
the  claimant,  the  claimant  agreed  to  machine  300,000  of  said  1,000,000 
shells  for  the  Standard  Steel  Car  Co. 

3.  X'^nder  these  contracts  the  daily  production  was  to  be  5.000 
shells,  of  which  the  Standard  Steel  Car  Co.  was  to  machine  3,500 
and  the  claimant  1,500.  In  the  course  of  performance,  it  soon  be- 
came evident  that  deliveries  were  not  being  made  efficiently  under 
the  existing  arrangement,  and  officers  and  agents  of  the  Ciovern- 
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ment,  acting  in  accordance  with  tlie  general  custom  and  practice 
obtaining  at  the  time  in  their  respective  departments,  and  within 
the  scope  of  their  usual  duties,  entered  into  negotiations  with  the 
claimant  with  a  view  to  having  the  subcontract  cancelled  and  a  prime 
contract  issued  to  the  claimant  for  the  machining  of  500,000  of  such 
shells.  The  claimant's  plant  Avas  not  of  suiTlcient  cai)acity  to  produce 
more  than  1,500  shells  per  day,  and  it  was  the  desire  of  the  Ordnance 
Department  that  its  plant  should  be  increased  to  a  capacity  to  ma- 
chine 2,200  to  2,500  shells  per  day  at  the  earliest  practicable  mo- 
ment, so  that  a  prime  contract  for  the  machining  of  500,000  shells 
could  be  issued  to  claimant. 

4.  On  or  about  April  19,  1918,  Lieut.  Col.  II.  H.  Scovil,  who  was 
then  Maj.  Scovil,  assigned  as  production  manager,  Pittsburgh  Dis- 
trict Ordnance  Office,  in  company  with  Lieut.  Chas.  A.  Carpenter 
and  Second  Lieut.W.  W.  Corkran,  a  production  officer,  Pittsburgh  Dis- 
trict Ordnance  Office,  visited  the  plant  of  Spang  &  Co.,  Butler,  Pa.,  and 
under  instructions  and  with  the  approval  of  their  respective  superior 
officers  in  the  Production  Division  in  Washington,  namely.  Col.  H.  B. 
Hunt  and  Lieut.  Col.  Robert  A.  Bruce,  told  claimant  that  if  it  would 
extend  its  plant  to  a  capacity  of  2,200  shells  per  day,  or  thereabouts, 
or  more  if  possible,  Maj.  Scovil  would  see  personally  that  they  were 
given  a  prime  contract  from  the  Ordnance  Department  in  Washing- 
ton. Lieut.  Carpenter  had  charge  of  direct  investigation  in  what 
was  known  as  the  Field  Squad.  The  testimony  of  Lieut.  Carpenter 
confirms  that  of  Maj.  Scovil  as  to  such  instructions  and  promise  given 
on  this  occasion. 

5.  On  May  18,  1918,  tlie  Pittsburgh  District  Ordnance  Office  wrofe^ 
a  letter,  signed  by  Lieut.  W.  W.  Corkran,  to  the  gun  section  of  the 
Ordnance  Department  Production  Division  at  Washington,  as  fol- 
low^s : 

^'  1.  The  above  company  are  manufacturing,  at  Butler,  Pa.,  155 
m/m  machined  shells  on  subcontract  from  the  Standard  Steel  Car 
Co.,  whose  order  is  G-64^383-A,  for  1,000,000  155  m/m  shells. 

"  2.  Spang  &  Company's  contract  is  for  300,000  shells.  Their  shop 
is  laid  out  for  a  production  of  1,500  shells  per  day,  from  which  shop 
at  the  present  time  they  are  producing  1,000  shells  daily,  which  will 
probably  be  increased  to  1,500  per  day  by  the  first  of  June. 

"3.  Spang  &  Company,  with  the  installation  of  new  additional 
machine  tools,  which  their  shop  is  in  position  to  accommodate, 
could  increase  their  production  to  2,200  shells  per  day.  They  are 
willing  to  purchase  these  machines  in  order  to  increase  their  pro- 
duction, provided  the  Ordnance  Department  will  place  contract  with 
them  direct  for  the  machining  of  155  m/m  shells,  as  the  transactions 
in  connection  with  this  subcontract  have  not  been  entirely  satisfac- 
torv  to  this  company. 

'^4.  Span^  &  Company  have  developed  a  competent  organization, 
and  it  is  believed  could  complete  such  contract  satisfactorily." 
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6.  On  June  6,  1918,  Maj.  (later  Col.)  Robert  A  Bruce,  second  in 
command  of  the  Artillery  Munitions  8ection,  Production  Division, 
Ordnance  Department,  stationed  at  Washington,  wrote  the  Pitts- 
burgh Ordnance  Office,  as  follows: 

"  1.  After  going  into  the  details  of  the  situation — subcontract  with 
Spang  &  Co. — for  300,000  155  m/m  shell  machining  from  Standard 
Steel  Car  Co.,  it  is  the  writer's  opinion  that  the  contract  for  machin- 
ing 1,000,000  155  m/m  shell  fprgings  which  is  held  by  the  Standard 
Steel  Car  Co.,  i.  e.,  contract  No.  (j-642-383-A,  should  be  reduced  to 
500,000  machining,  and  that  Spang  &  Co.  should  be  given  a  Govern- 
ment contract  for  machining  500,000,  minus  the  number  of  forgings 
which  the  Standard  Steel  Car  Co.  has  had  already  delivered  to  them 
for  machining  on  their  subcontract. 

"  2.  There  are  plenty  of  forgings  available,  so  that  Spang  &  Co. 
could  go  right  ahead  on  the  Government  contract  after  finishing  up 
forgings  supplied  to  them  to  date  on  subcontract  with  Standard 
Steel  Car  Co. 

"3.  It  is  respectfully  requested  that  you  advise  this  office  if  you 
concur  with  us  in  this  opinion,  so  that  proper  recommendations  may 
be  made  to  the  Procurement  Division  with  respect  to  the  above." 

Maj.  Bruce's  superior  officer  at  that  time  was  Lieut.  Col.  Hunt, 
and  the  chief  of  his  division  was  Gen.  C.  C.  Jamison.  Bruce  testi- 
fies (Tr.  p.  82)  that  the  last  quoted  letter  was  seen  and  approved ' 
and  sent  out  by  Col.  Hunt  himself  and  that  the  action  proposed  to 
be  taken  in  that  letter  had  been  taken  up  orally  by  Maj.  Bruce  with 
Gen.  Jamison,  w^ho  instructed  him  to  "  go  ahead  "  (Tr.  p.  85). 

7.  Maj.  Bruce  also  discussed  on  a  number  of  occasions  the  matter 


~cT  increased  facilities  being  made  by  Spang  &  Co.  and  a  prime 
contract  given  them  with  Maj.  Rodney  D.  Day,  who  was  at  that 
time  assigned  to  the  Procurement  Division  of  the  Ordnance  Depart- 
ment, and  was  the  ranking  officer  next  to  the  head  of  the  Procure- 
ment Section.  Maj.  Bruce  and  Maj.  Day  had  daily  conferences 
(Tr.  p.  86)  .on  the  matter  of  increasing  facilities  for  the  produc- 
tion of  shells  and  cooperated  in  every  way.  When  they  reached  a 
conclusion  they  would  put  it  on  paper,  and  Maj.  Day  would  submit 
it  to  his  chief,  CoL  Lamont,  in  the  Procurement  Division,  and  Maj. 
Bruce  would  submit  it  to  Gen.  Jamison,  Chief  of  the  Production 
Division.  Maj.  Bruce  in  his  discussion  of  this  matter  with  Maj. 
Day  and  Gen.  Jamison  (Tr.  p.  85)  informed  them  of  the  fact  that 
the  giving  of  a  prime  contract  to  the  claimant  involved  an  expensive 
addition  to  claimant's  plant. 

On  June  14,  1918,  the  Pittsburgh  District  Ordnance  Office,  Pro- 
duction Division,  wrote  the  Munitions  Section,  Production  Division, 
Washington,  D.  C,  attention  of  Maj.  Bruce,  a  letter  signed  by  W. 
F.  Sampson,  production  engineer  of  the  Pittsburgh  District  Ord- 
nance Office,  as  follows: 
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'^  1.  In  reply  to  your  communication  of  June  6th,  concerning  the 
subcontract  with  Sj^anir  &  Conipanf  for  300.000  155  m/m  shells  from 
the  Standard  Steel  Car  Company,  Butler,  Pa.,  contract  (t-C42- 
383-A,  we  find  that  Spang  &  Company's  production,  both  as  regards 

?uality  and  quantity,  is  equal  to  that  of  the  Standard  Steel  Car 
'ompany  at  the  present  time. 
•'  2.  In  view  of  this  fact,  we  see  no  objection  to  Spang  &  Company 
receiving  a  direct  Government  contract  for  machining  500,000  shells, 
provided  they  can  be  given  some  reasonable  assurance  that  they  will 
receive  future  orders  which  wull  justify  them  in  the  outlay  for 
plant  and  equipment  necessary  to  produce  this  material. 

"  3.  It  is  our  opinion  also  that  the  Standard  Steel  Car  Company 
should  be  given  equal  assurance  that  they  will  receive  future  (tov- 
ernment  orders  to  offset  the  reduction  in  output  which  the  new  allot- 
ment to  Spang  &  Company  wdll  entail  upon  them." 

8.  Sometime  early  in  June,  1918,  the  claimant  was  orally  informed 
(Tr.  p.  28)  by  Engineer  W.  F.  Sampson  and  Lieut.  Carpenter 
at  claimant's  plant  at  Butler,  that  the  matter  of  an  extension  to 
its  plant  had  been  taken  up  with  the  Washington  officials,  and  that 
such  officials  said  the  contract  would  be  granted;  that  it  was  agree- 
able at  Washington  for  the  claimant  "  to  go  ahead  and  get  the  stuff 
and  material  such  as  machinery  and  facilities  and  increase  our  build- 
ing." (Tr.  p.  28.)  On  this  occasion  both  Lieut.  Carpenter  and  En- 
gineer Sampson  (Tr.  pp.  30-31)  definitely  instructed  the  claimant 
to  go  ahead;  that  the  matter  had  been  taken  up  at  Washington 
in  the  Procurement  Division,  and  it  had  agreed  that  a  contract 
would  be  sent  to  claimant.  They  instructed  the  claimant  "  to  go 
ahead  and  get  this  machine  and  increase  the  floor  space  and  the  other 
details  that  had  been  talked  over  with  Col.  Scovil"  when  he  and 
Lieut.  Carpenter  and  Lieut.  Corkran  were  there  on  April  19,  and 
promised  that  "  they  would  arrange  to  get  a  formally  executed  con- 
tract" for  the  claimant.  The  increased  facilities  which  would  be 
required  were  stated  by  Sampson  and  Carpenter  to  be  facilities  suffi- 
cient "to  bring  production  up  to  2,200  shells  per  day."  (Tr.  p.  32.) 
Engineer  Sampson  and  Lieut.  Carpenter  then  conferred  with  Col. 
Scovil,  and  as  a  result  the  Pittsburgh  Ordnance  office  sent  the  letter 
of  June  14:  last  above  quoted.  Thereupon  the  claimant  proceeded 
with  the  extension  (Tr.  pp.  91,92)  of  its  facilities  in  pursuance  of 
the  instructions  theretofore  received  from  Col.  Scovil,  Lieut.  Carpen- 
ter. Lieut.  Corkran,  and  Engineer  Sampson. 

9.  On  June  22,  1918,  Lieut.  Carpenter  and  Lieut.  Corkran,  Col. 
Bruce  and  Maj.  Day  discussed  the  situation  with  respect  to  giving 
the  claimant  a  prime  contract,  and  the  conclusion  is  unavoidable  that 
these  higher  officials  of  the  Production  and  Procurement  Depart- 
ment were  fully  informed  as  to  the  instructions  that  had  been  given 
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to  the  claimant  to  increase  his  facilities  and  approved  the  proceed- 
ing.   Maj.  Scovil  testifies  (Tr.  p.  57)  : 

"  Q.  Did  you  know  at  that  time  (June  22,  1918)  that  Spang  &  Co. 
were  increasing  their  facilities? — A.  Yes;  it  was  a  tacit  agreement 
that  Spang  &  Co.  w^ere  to  go  on  increasing  their  facilities  ♦  ♦  ♦ 
Col.  Bruce  was  the  head  of  the  shell  machining  section  of  the  ammu- 
nition section  of  the  Production  Division,  reporting  direct  to  Col. 
II.  B.  Hunt,  who  reported  direct  to  Gen.  C.  C.  Jamison.  Maj.  Rod- 
ney Day  was  in  the  Procurement  Division  and  had  charge  of  plac- 
ing all  contracts  for  shell  machining  and  he  reported  to  Lieut.  Col. 
Merrill  G.  Baker,  who  reported  to  Col.  Lamont." 

Maj.  Scovil  further  testifies  (Tr.  p.  58  et  seq.)  : 

"And  every  time  I  visited  Butler  I  went  to  Spang's  plant  *  *  *^ 
All  the  conversations  I  had  with  the  Spangs  Avas  along  the  lines  of 
how  they  were  proceeding  with  their  construction.  I  recall  being 
there  when  they  were  excavating  their  building.  I  recall  talking  to 
them  at  various  times  concerning  this  work  of  increasing  their  out- 
put from  1,200  to  2,200  shells. 

"  I  also  recall  that  they  placed  an  order  for  a  lathe  through  our 
office,  or  some  one  in  the  Production  Division  necessarily  got  them 
the  priority  or  they  could  not  have  the  lathe.  They  were  kept 
ill  touch  With  all  the  time.  On  July  12th  (1918)  I  have  a  note  in 
my  diary  General  C.  C.  Jamison  was  in  Pittsourgh  and  I  told  him  of 
the  situation.  He  was  in  accord  with  what  we  had  done  and  knew 
about  it. 

"  He  w-as  chief  of  the  Production  Division  at  that  time.  I  took 
up  with  him  in  detail  the  work  that  was  being  done  by  Sprang  & 
Company's  increasing  their  facilities." 

Being  questioned  as  to  what  led  this  claimant  to  extend  its  plant 
and  make  the  expenditures  which  are  the  basis  of  the  claim,  Maj. 
Scovil  testified  (Tr.  p.  61) : 

"•  He  (the  claimant,  Mr.  Spang)  was  told  by  me  and  Lt.  Carpenter 
under  my  instructions  and  Lt.  Corknm  and  Mr.  AV.  F.  Sampson 
and  Captain  Conklin^  to  go  ahead  and  increase  his  facilities,  to 
take  care  of  2,200  shells  per  day,  and  that  when  the  time  came  I 
Avould  see  that  he  secured  a  prime  contract  for  machining  155  m/m 
shells,  and  that  further  so  far  as  the  war  lasted,  he  would  have  con- 
tracts just  as  fast  as  he  could  complete  them,  and  that  I  had  dis- 
cussed the  matter  Avith  Col.  Robert  A.  Bruce,  who  in  turn  had  dis- 
cussed the  matter  with  Major  Rodney  Day,  of  the  Procurement  Divi- 
sion . 

''  Q.  AVere  your  proceedings  as  you  have  outlined  them  the  ordinary 
proceedings  that  you  took  in  such  cases,  and  were  they  in  accordance 
with  your  regular  practice? — A.  Yes." 

The  following  also  appears  in  Mr.  Scovill's  testimony  (Tr.  p.  70)  : 

wi  *  *  *  Q  j)j^|  y^j^  personally  direct  the  Spangs  to  go  ahead 
with  the  preparation  of  their  plant  ? — A.  I  did. 

"  Q.  Just  what  words  did  you  use  in  that  connection? — A.  I  prob- 
ably said,  go  ahead  as  quickly  as  possible  and  get  their  production 
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up  to  2,200  shells  a  clay  and  to  increase  their  facilities  as  would  be 
suggested  to  them  by  Capt.  Conklin,  Lieut.  Le  Mieux,  and  Mr. 
Morrett. 

"'  Q.  The  matter  of  how  much  they  should  expend  for  increased 
facilities  was  to  be  under  the  control  of  other  officers? — A.  In  mat- 
ters of  that  sort  the  question  of  expenditures  was  never  considered. 

"  Q.  Did  3^ou  in  other  cases  authorize  the  expenditures  of  money 
for  increased  facilities  ? — A.  Yes,  sir. 

"  Q.  How  many  other  casese  would  you  say,  off  hand,  a  dozen  ? — 
A.  Nearer  a  100.  Of  course,  vou  understand  that  I  received  my 
authority  from  Washington,  from  my  chief,  from  my  district  chief 
and  from  a  district  chief's  meetings.  No  precedent  was  established 
in  Pittsburgh  when  this  was  done.  It  had  been  done  before,  and 
it  was  done  afterwards,  and  vou  discussed  the  whole  thing  with 
your  superior  officers  and  they  know  that  the  (jovernment  was  under 
obligations  to  take  care  of  Spang  &  Co.'s  increased  facilities.  You 
see  at  that  time  nobody  had  any  intimation  that  hostilities  would 
cease  at  that  early  date,  and  even  if  they  had  they  had  no  business 
to  speculate  on  it.  Our  function  was  to  get  ammunition  by  any 
hook  or  crook. 

"  Q.  That  was  a  part  of  your  duty  in  general,  to  see  that  the 
facilities  were  increased  where  you  considered  it  necessary  to  have 
the  facilities  increased? — A.  It  was  a  part  of  my  duty  to  investigate 
concerns  that  were  felt  to  be  doing  good  work  and  report  that  to  the 
proper  authority  in  Washington,  who  in  turn  instructed  me  to  tell 
them  whatever  the  case  might  be,  to  go  ahead  and  increase  the 
facilities. 

'^  Q.  Did  you  say,  when  you  told  Spang  &  Co.,  that  you  were  act- 
ing within  the  scope  of  your  duties  ? — A.  Yes,  sir. 

"Q  And  that  you  had  done  that  before  several  times? — A.  Yes. 
sir. 

"Q.  And  afterwards  several  times? — A.  Yes,  sir. 

"  Q.  And  when  you  told  Spang  &  Co.  to  do  this,  you  were  acting 
under  the  express  instructions  of  vour  superior? — A.  Yes,  sir. 

''Q.  You  subsequently  received  the  approval  of  your  superior? — 
A.  Yes,  sir." 

10.  Maj.  Robert  A.  Bruce,  whose  rank  and  assignment  has  been 
given,  stated  (Tr.  p.  74  et  seq.)  as  follows: 

That  in  May  or  June,  1918,  he  conferred  with  Maj.  Scovil  with 
reference  to  Spang  &  Co.,  the  claimant;  that  the  initiative  with 
reference  to  Spang  &  Co.  increasing  their  facilities  came  from  his 
office  here  in  Washington,  and  that  his  work  at  that  time  was  to 
secure  the  production  of  artillery  ammunition  by  any  means  pos- 
sible to  secure  it.  That  in  the  Production  Division  no  contr/icts 
were  negotiated,  but  the  organization  was  such  that  the  Procure- 
ment Division  could  not  negotiate  contracts  with  anyone  who  did  not 
have  the  approval  of  the  Production  Division ;  that  the  Production 
Division  were  notified  along  in  the  spring  of  1918  that  shells  were 
required  in  very  much  larger  quantities,  and  that  consequently 
the  facilities  would  have  to  be  increased  all  along  the  line;  that  in 
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line  of  that  policy  based  on  that  need  the  Production  Department 
planned  to  expand  the  production  of  contractors  who  were  in  pro- 
duction at  that  time,  all  of  them  to  the  very  largest  extent  possible. 
In  line  with  this  policy  they  advised  the  Pittsburgh  ordnance  office 
to  go  ahead  and  told  Spang  &  Co.  to  get  ready  to  go  into  increased 
production  pending  negotiations  of  a  contract.  That  at  that  time 
it  required,  after  the  negotiations  were  complete,  an  average  of  three 
months  before  the  actual  contract  would  be  signed  and  in  the  hands 
of  a  contractor.  The  only  way  that  any  progress  could  be  made  was 
by  officers  of  the  Government,  both  in  the  Procurement  Division  and 
the  Production  Division  to  simply  "  take  the  bull  by  the  horns  " 
and  advise  people  to  go  ahead  and  spend  their  own  money  while 
these  negotiations  were  going  on.  Time,  of  course,  was  the  essence 
of  the  whole  proceeding,  and  that  was  the  only  way  in  which  prog- 
ress could  be  made.  He  further  testified  that  Maj.  Scovil  took  up 
with  him  definitely  the  proposition  for  increasing  of  the  facilities 
of  Spang  &  Co. 

Witness  further  testified  that  it  was  an  established  practice  at 
that  time  to  authorize  people  with  whom  they  were  negotiating  or 
intended  to  negotiate  contracts  to  save  time  by  going  ahead  and 
contracting  for  machinery;  that  he  regarded  such  authorization 
as  making  an  agreement  with  them,  and  testified  particularly  as 
follows  (Tr.,  p.  81). 

"The  situation  was  just  this:  We  had  investigated  Spang  Ji;  Co.'s 
ability  to  run  an  organization  and  get  production  on  shells.  They 
were  getting  them.  In  other  words,  they  were  using  such  facilities 
as  they  had  to  the  best  advantage.  There  was  an  entire  agreement 
among  the  responsible  officers  of  the  Ordnance  Department  in  Wash- 
ington, and  in  Pittsburgh,  and  the  responsible  men  of  the  War 
Industries  Board,  that  they  were  one  of  the  ones  that  should  be 
increased  so  far  as  their  production  capacity  was  concerned." 

He  further  testified :  That  by  responsible  officer  in  Pittsburgh  and 
in  Washington  he  meant  responsible  officers  in  the  Production  and 
Procurement  Divisions,  and  that  Maj.  Day  was  a  responsible  officer 
in  the  Procurement  Division,  as  Avere  Col.  Ilimt  and  (ien.  Jamison 
in  the  Production  Division.  That  he  took  up  this  very  matter  with 
Gen.  Jamison,  and  that  the  letter  of  June  6,  above  quoted,  written 
by  him,  was  seen  and  approved  and  authorized  by  Col.  Hunt,  and 
that  he  had  discussed  this  matter  with  Maj.  Day,  who  was  the  con- 
tracting officer  of  the  Procurement  Department,  on  a  number  of 
occasions,  and  particularly  on  the  occasion  of  June  22,  1918,  in  the 
district  ordnance  office  at  Pittsburgh,  when  Maj.  Scovil  was  present. 

11.  In  his  testimony  (Tr.,  p.  92)  Lieut.  Carpenter  testified  that 
in  his  conversation  in  the  Pittsburgh  district  ordnance  office  with 
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Col.  Bruce  and  Maj.  Day  the  latter  was  definite,  as  far  as  the  wit- 
ness could  recall,  that  Spang  &  Co.  should  be  given  a  contract. 

12.  Maj.  Day  was  unable  to  be  present  at  the  hearing,  but  his 
affidavit,  which  w-as  received  w^ithout  objection  in  the  testimony  as 
(lovernment  Exhibit  "  D,"  says : 

"  You  must  remember  that  all  contracts  in  the  regular  course  of 
operations  were  verbal  contracts,  so  to  speak,  sometimes  for  three 
months  or  more,  due  to  the  offi-  e  routine,  and  regretably  few  officers 
with  the  power  to  sign  contracts. 

"  The  proposition  that  Spang  &  Co.  increase  its  facilities  was  dis- 
cussed more  than  once.  As  I  recollect,  the  proposition  was  to  free 
them  from  their  subcontractor  positicm  w  ith  the  Standard  Steel  Car 
and  make  them  a  prime  contractor.  To  do  this  on  a  basis  to  warrant 
the  inspection  force  necessary  would  naturally  call  for  increased 
production  which  could  only  be  obtained  by  an  increase  in  facilities. 
*  *  *  '  I  did  discuss  and  seriously  consider  with  favorable  com- 
ments the  proposition  to  cither  reduce  the  Standard  Steel  Car  Co. 
1,000,000  in  view  of  their  delinquency  or  let  this  contract  stand  and 
add  a  prime  contract  to  Spang  &  Co. 

"  I  did  discuss  several  times  with  Lieut.  Col.  Bruce,  and  my  per- 
sonal recommendation  was  favorable  to  giving  a  contract  to  Spang 
&  Co.  for  machining  155-millimeter  shells.  *  *  *  From  my  gen- 
eral recollection  of  the  situation  and  the  conferences  regarding  this 
matter,  I  believe  that  Spang  &  Co.  had  every  right,  in  view  of  the 
emergency,  to  laj"  their  plans  and  get  ready  to  take  on  an  increased 
quantity." 

13.  Claimant  alleges  that  it  made  expenditures  and  incurred  obli- 
gations for  increasing  its  facilities  so  as  to  increase  its  daily  j)roduc- 
tion  from  1,500  to  2,700  shells,  amounting  to  $107,823.18,  but  the 
Pittsburgh  District  Claims  Board  held  that  this  amount  should  be 
reduced  to  $92,036.44  (Government  Exhibit  C,  Tr.,  p.  103). 

DECISION. 

1.  Upon  the  evidence  before  it  this  Board  is  of  opinion  that  the 
negotiations  which  were  carried  on  with  the  claimant  for  the  exten- 
sion of  its  plant  beginning  on  or  about  April  19, 1918,  by  Col.  Scovil^ 
I^ieut.  Carpenter,  Lieut.  Corkran,  and  Engineer  Sampson,  officers 
assigned  to  the  Pittsburgh  District  Ordnance  Office,  Production  De- 
partment, were  entirely  within  the  scope  of  the  respective  duties  of 
those  officers  and  were  approved  and  concurred  in  by  Col.  Bruce  and 
Gen.  Jameson,  of  the  Production  Division,  and  Maj.  Day,  of  the  Pro- 
curement Division,  and  that  all  the  officials  named  were  acting  in  all 
transactions  pertaining  to  this  case  as  officers  or  agents  acting  under 
the  authority,  direction,  or  instruction  of  the  Secretary  of  War. 

2.  An  agreement  not  executed  in  the  manner  prescribed  by  law 
was  entered  into  between  the  Ignited  States  and  the  claimant,  which 
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comes  within  the  purview  of  the  act  of  March  2, 1919,  known  as  the 
Dent  Act,  whereby,  in  consideration  of  the  promise  of  the  United 
States  that  the  cliamant  would  receive  a  prime  contract  for  the  ma- 
chining  of  500,000  shells,  the  claimant  agreed  to  add  to  and  extend 
its  facilities  as  directed  by  the  United  States  so  as  to  give  its  manu- 
facturing plant  a  capacity  for  machining  and  banding  700  155-milli- 
meter shells  per  day  more  than  said  plant  possessed  at  the  time  of 
making  said  agreement. 

3.  The  claimant  began  the  work  of  increasing  its  facilities  in  pur- 
suance of  the  terms  of  such  agreement  early  in  the  month  of  June, 
1918,  and  continued  same  up  to  the  time  of  the  signing  of  the  nrnii- 
stice  on  November  11,  1918,  at  which  time  it  had  made  expenditures 
and  incurred  obligations  on  the  faith  of  such  agreement  and  for  pur- 
poses connected  with  the  prosecution  of  the  war  for  which.it  is  en- 
titled to  reimbursement  by  the  United  States. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement  and  certificate  C  to 
the  Claims  Board,  Ordnance  Department,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  17,  revised, 
Purchase,  Storage  and  Traffic  Division,  General  Staff. 

Col.  Delafield  and  Mr.  Eaton  concurring. 
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Case  No.  1854. 

In  re  CLAIM  OF  JOHN  SIMMONS  GO. 

1.  ORAL  AOKEEMENT. — Claim  Is  made  under  the  act  of  March  2,  1919,  for 
f466  for  special  equipment  orally  ordered  by  an  authorized  agent  and 
delivered  to  the  Government.  Held,  claimant  is  entitled  to  recover, 
bnt  the  exact  amount  can  not  be  determined  from  the  facts  before  the 
Board. 

Mr.  Patterson  writing  the  opinion  of  the  Board : 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  for  $456  was  filed  with  the  Board  of  Contract  Adjustment  of 
Edgewood  Arsenal  June  10,  1919.  Neither  Form  A  nor  Form  B 
was  used  in  its  entirety,  but  the  allegations  are  sufficient  to  show 
that  it  is  a  class  B  claim.  It  was  referred  to  this  Board  by  the 
Director  of  Chemical  Warfare  Service  as  a  Form  B  claim  August 
.22,  1919. 

The  claimant  by  letter  dated  November  26,  1919,  stated  that  it  did 
not  desire  a  hearing  and,  accordingly,  no  hearing  was  had. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  In  September,  1918,  P.  M.  Dinkins,  a  private  in  the  United  States 
Army,  was  assistant  to  the  officer  in  charge  of  the  setting  up  of 
chemical  apparatus  at  Edgewood  Arsenal,  Hastings,  N.  Y.  Said 
Binkins  was  a  chemical  engineer  and  was  charged  with  the  duty  of 
procuring  necessary  apparatus  and  material. 

2.  On  or  about  September  4,  1918,  said  P.  M.  Dinkins  telephoned 
claimant  and  ordered  ten  complete  units  of  pipe  and  fittings  to  be 
supplied  at  said'Edgewood  Arsenal,  Hastings,  N.  Y.,  identical  with  ar 
previous  order,  No.EAH  125,  with  the  exception  of  certain  cocks 
covered  by  the  previous  order,  at  the  agreed  price  of  $228.50  per  unit, 
a  total  of  $2,285,  delivery  to  be  made  in  ten  days.  Pvt.  Dinkins 
stated  to  claimant  that  the  usual  confirming  order  would  follow. 
This  transaction  was  in  accordance  with  an  established  course  of 
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business  between  the  Edgewood  Arsenal,  at  Hastings,  and  claimant, 
claimant  having  on  previous  occasions  accepted  orders  over  the 
telephone  from  Dinkiiis  who  was  known  to  it. 

3.  Claimant  proceeded  with  the  manufacture  of  the  articles  covered 
by  said  order.  About  90  per  cent  was  ready  for  shipment  wlien^ 
at  a  date  which  does  not  definitely  appear,  Dinkins  telephoned  the 
claimant  and  requested  it  to  cancel  the  unfilled  portion  of  said  order. 
Claimant  replied  that  it  would  stop  work  at  once  and  keep  such  pipe 
and  stock  fittings  as  it  had  assembled,  but  that  the  plates,  hoppers,, 
and  wrenches  covered  by  said  order  had  been  made  up  specially  and 
could  not  be  used  for  stock.  It  was  thereupon  agreed  between  claim- 
ant and  Dinkins  that  claimant  should  deliver  the  completely-made 
articles  and  cancel  the  order  as  to  the  residue. 

4.  Claimant  accordingly  shipped  to  Edgewood  Arsenal,  Hastings- 
on-Hudson,  the  following  articles  as  set  forth  in  the  invoice  attached 
to  this  statement  of  claim: 

(Copy.) 
John  Simmons  Ck>. 

110  Centre  Street,  New  York. 

Oct.  8tn^  1918. 
Sold  to  Edgewood  Arsenal,  No,  C  22614,  Hastings,  N.  Y. : 

Bee.  34829.    To  Hastings  on  Hudson,  N.  Y.    Shipped  10/8  via  boat. 

20-C  1  plates  1'  6"  thick  A  12919 11  00  ea  net  220  00 

10  sheet-iron  hopper  A  12921 6  00   "      "  60  00 

16  wrought-lron  wrenches  for  cocks 6  00  ea    96  00  96  OO 

10  conical  plug  (cast  Iron) 8  00  ea  net  80  00 

456  OO 
Certified  correct  and  just.    Payment  not  received. 

John  Simmons  Company, 
h.  j.  eckhoff, 

A88*t  Treas, 

5.  The  evidence  before  this  Board  is  not  sufficient  to  enable  it  to 
determine  the  sum  which  claimant  is  entitled  to  receive  for.  the 
articles  delivered  and  accepted  as  aforesaid. 

CONCLUSION. 

There  was  an  agreement  within  the  purview  .of  the  act  of  March 
2,  1919,  between  the  United  States  of  America,  acting  by  Pvt.  P.  M. 
Dinkins,  aforesaid,  and  the  claimant,  John  Simmons  Co.,  whereby 
the  United  States  agreed  to  purchase  from  the  claimant  the  articles 
mentioned  and  set  forth  in  Finding  of  Fact  IV,  and  the  United 
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States  of  America  through  Pvt.  Dinkins  aforesaid,  agreed  to  pay 
claimant  the  reasonable  value  thereof. 

DECISION. 

This  Board  will  make  and  transmit  statement  of  the  conditions 
and  terms  of  the  agreement  and  certificate  C  to  Claims  Board, 
Chemical  Warfare  Service,  for  action  in  the  manner  provided  by 
Specification  (c)  section  5,  Supply  Circular  No.  17  (revised),  Pur- 
chase, Storage  and  Traffic  Division,  March  26,  1919. 

Col.  Delafield  and  Lieut.  Col.  Williams  concurring. 
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Case  No.  1877. 

In  re  CLAIM  OF  APFELBERO,  ROSENBLATT  &  CO. 

1.  LABOR— MATERLAL— FACILITIES— REIMBURSEMENT.— Where    claimant 

made  expenditures  for  labor,  material  and  facilities,  preparatory  to  per- 
forming a  contract  to  mannfactnre  30,000  pair  of  trousers  for  the  United 
States  Government  at  75  cents  each,  there  is  no  obligation  nnder  the 
act  of  March  2,  1919,  to  reimburse  claimant  for  its  loss  in  such  expendi- 
tures where  the  evidence  shows  that  no  such  contract  was  made. 

2.  CLAIM  AND  DECISION.— This  claim  arises  under  the  act  of  March  2,  1919, 

for  reimbursement  for  expenditures  made  for  labor,  material  and  facili- 
ties preparatory  to  performing  an  alleged  agreement  to  manufacture 
30,000  pairs  of  trousers.  Held,  the  evidence  failed  to  establish  the 
alleged  agreement  and  the  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

riNDlNGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  for  $5,364  damages  sustained  upon 
a  contract  alleged  to  have  been  entered  into  between  the  claimant, 
Apfelberg.  Kosenblatt  &  Co.,  570  West  Broadway,  New  York,  and 
the  Quartermaster  Corps,  United  States  Army,  on  or  about  Novem- 
ber 1,  1918,  for  the  manufacture  of  30,0r«')  pairs  of  trousers  from 
Government-owned  materials. 

2.  Sometime  during  the  month  of  September,  1918,  the  claimant 
filed  a  bid  for  the  manufacture  of  60,000  pairs  of  trousere.  Late  in 
October  and  after  the  bids  were  opened,  the  Board  of  Contract 
Be  view,  the  highest  contracting  authority  at  the  New  York  office 
of  the  Quartermaster  Corps,  approved  the  recommendation  of  an 
award  to  the  claimant  of  a  contract  for  the  manufacture  of  30,000 
pairs  of  trousers. 

3.  Before  an  award  could  be  made  in  accordance  with  this  recom- 
mendation, it  was  necessary  to  obtain  the  approval  by  the  office  of 
the  Quartermaster  General  at  Washington. 

4.  In  its  November  1,  1918,  issue  a  trade  newspaper  published  an 
announcement,  stating  that  such  an  award  had  been  made  to  the 
claimant  who  immediately  called  upon  Mr.  Harry  L.  Wells,  Acting 
Chief  of  the  Uniform  Section,  Clothing  and  Equipage  Division, 
Quartermaster  Corps.  New  York,  to  ask  if  the  preparation  of  the 
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notice  of  award  or  the  written  contract  and  delivery  of  uncut  ma- 
terial to  his  company  could  be  expedited.  He  incidentally  com- 
plained that  the  award  was  not  for  60,000  pairs,  the  number  of 
trousers  to  manufacture  which  he  had  submitted  a  bid. 

5.  Mr.  Wells  testified  that  he  told  the  claimant  that  he  could  not 
then  deliver  materials  nor  could  he  do  anything  to  expedite  the 
preparation  of  the  contract.  Mr.  Wells  also  testified  that  under 
the  circumstances  as  then  existing,  the  only  action  he  could  have 
taken  would  have  been  to  telegraph  the  office  of  the  Quartermaster 
General,  asking  for  immediate  action  upon  this  recommendation. 
In  view  of  the  fact  that  the  claimant  had  at  least  16,000  garments 
more  to  make  under  its  existing  contract  for  25,000,  Mr.  Wells  did 
not  feel  the  situation  demanded  exceptional  treatment  and  so  ad- 
vised the  claimant. 

6.  The  claimant  asks  the  difference  between  the  cost  and  the  mar- 
ket price  of  the  following  items: 

Sewings   (trimmings),   costing $1,000 

Lining,  costing . 800 

Special  machinery    (pressing  machine),  costing 825 

Other  machinery,  costing 2,839 

Rental  of  loft  for  four  months  from  Nov.  12.  1918 500 

Salaries  paid  to  employees  after  Nov.  12,  1918 1, 264 

7.  The  claimant  states  that  it  had  manufactured  approximately 
16,000  pairs  on  the  contract  on  which  it  was  then  engaged  when  pro- 
duction was  suspended  on  November  12,  1918.  A  cancellation  agree- 
ment has  been  entered  into  with  the  claimant  and  it  has  executed  a 
release  to  the  Government  on  account  of  that  contract. 

8.  The  charge  for  the  rent  of  the  loft  grows  out  of  the  fact  that 
the  claimant  found  it  necessary  to  store  therein  Government-owned 
materials  which  had  been  delivered  to  it  for  the  performance  of  that 
portion  of  its  existing  contract  which  was  suspended.  The  machin- 
ery items  were  procured  for  the  performance  of  that  contract. 

DECISION. 

1.  Independent  of  the  actual  existence  of  the  contract  here  alleged, 
it  can  not  be  held  that  the  machinery  items  or  rent  of  the  loft  or 
money  paid  to  employees  is  in  any  way  upon  the  faith  of  such  a 
contract. 

2.  The  claimant  states  that  shortly  after  production  was  suspended 
under  its  existing  contract,  it  was  advised  by  two  Government  in- 
spectors to  hold  itself  in  readiness  to  continue  performance.  They 
stated,  it  is  alleged,  that  the  suspension  of  production  was  temporary. 
Whether  a  liability  for  the  expenditures  on  account  of  which  claim 
is  here  made  could  properly  be  imposed  upon  the  Government  be- 
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cause  of  the  recommendation  of  inspectors,  if  actually  made,  is  not 
before  us  in  the  present  case,  because  such  expenditures  were  charge- 
able to  the  contract,  the  performance  of  which  was  suspended  and 
the  resumption  of  the  performance  of  which  was  the  subject  of 
convei-sation  between  the  claimant  and  inspectors. 

3.  The  demands  for  reimbursement  to  cover  the  difference  between 
the  cost  of  sewings  and  lining,  and  their  market  value,  remain  to 
be  considered. 

4.  The  testimony  with  respect  to  the  sewings  and  lining  is  that 
after  the  conversation  with  Mr.  Wells,  Mr.  Apfelberg  told  his  part- 
ner that  they  had  been  awarded  a  contract  for  the  manufacture  of 
30,000  pairs  of  trousers,  and  that  the  partner  thereupon  procured 
the  trimmings  and  linings  necessary  for  its  performance.  The 
partner  testified  that  this  action  was  taken  on  the  day  following 
Mr.  Apfelberg's  conversation  with  Mr.  Wells,  "during  the  latter 
part  of  October,"  and  prior  to  the  newspaper  announcement  that 
an  award  had  been  made  to  the  claimant. 

5.  Mr.  Wells  testified  that  at  no  time,  neither  before  nor  after 
November  1,  did  he  state  to  the  claimant  that  a  contract  had  been 
awarded  to  it  for  the  manufacture  of  an  additional  30,000  pairs 
of  trousers.  The  Board  is  of  the  opinion  that  the  claimant  has  failed 
to  show  cause  justifying  an  award  in  any  amount. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  739. 

In  re  CLAIM  OF  OUVSK  IKON  &  STEEL  CO. 

1.  ORAL  AGKEEMENT— IKSTKUCTIONS  NOT  TO  WAIT  FOE  FOKMAL  CON- 
T&ACT—MEASn&E  OF  ADJUSTMENT.— Where  a  duly  authorized 
a^rent  of  the  War  Department  grave  claimant  an  oral  order  for  articles  to 
be  manufactured,  in  the  amounts  and  at  the  prices  stated  in  claimant's 
written  offer,  with  instructions  to  proceed  without  waiting  for  a  for- 
mal contract,  and  claimant  manufactured  the  articles  before  Novem- 
ber 12,  1918,  claimant  is  entitled  to  recover  the  contract  price  of  the 
articles  less  their  reasonable  salvage  value. 

a.  CI.AIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  agreed 
price  of  articles,  less  their  salvage  value,  manufactured  on  the  oral 
4>rder  of  a  lieutenant  of  Engineers,  U.  S.  A.,  and  countermanded  after 
the  manufacture,  but  before  delivery.  Held,  claimant  entitled  to  re- 
lief under  the  act. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $5,850,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States, 

FINDINGS  OF  FACJT. 

The  Board  finds  the  following  to  be  the  facts : 

1,  On  October  28,  1918,  the  Oliver  Iron  &  Steel  Co.,  at  the  request 
of  Joseph  B.  Montgomery,  captain  of  Engineers,  submitted  prices 
for  the  manufacture  of  certain  hot  pressed  hexagon  tapped  nuts. 
IT.  S.  Standard,  as  follows : 


stock  No. 


2368 
I  2368 
;  2368 

2368 


Quantity. 

Size. 

Unit  price 
per  100 
pounds. 

$13.60 
10.10 
8.50 
8.40 

Pounds. 
18,000 
18,000 
18,000 
18,000 

Inch. 

1 

2.  On  October  31,  1918,  Norman  Foy,  Lieutenant  of  Engineers, 
IT.  S.  Army,  an  officer  acting  under  tlie  authority,  direction,  or  in- 
struction of  the  Secretary  of  War,  placed  an  oral  order  with  the 
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claimant,  Oliver  Iron  &  Steel  Co.,  through  its  agent,  H.  L.  Usher,- 
for  the  72,000  pounds  of  hexagon  tapped  nuts,  in  the  sizes,  amounts, 
and  at  the  price  fixed  in  the  order,  and  told  the  said  H.  L.  Usher 
that  it  was  desired  that  the  said  Oliver  Iron  &  Steel  Co.,  the  claim- 
ant, should  proceed  at  once  to  their  manufacture. 

3.  Claimant,  the  Oliver  Iron  &  Steel  Co.,  did  proceed  at  once  to 
the  manufacture  of  the  nuts  in  question,  and  they  were  all  manu- 
factured and  ready  for  delivery  prior  to  November  12,  1918.  On 
December  3,  1918,  and  before  delivery  of  any  of  the  nuts  in  ques- 
tion, the  Government  countermanded  the  order.  Lieut.  Foy  in  giving' 
the  order  acted  under  the  orders  or  instructions  of  his  superior 
officer,  Lieut.  Col.  James  E.  Long,  Engineei*s,  U.  S.  Army,  and 
states  that  he  was  instructed  to  have  the  claimant  proceed  imme- 
diately with  the  fulfillment  of  the  order  without  waiting  for  a 
formal  written  order. 

4.  The  claimant,  Oliver  Iron  &  Steel  Co.,  claims  to  have  expended 
in  and  about  the  manufacture  of  the  72,000  pounds  of  nuts  in  ques- 
tion the  sum  of  $7,290,  and  claims  that  there  was  a  salvage,  for 
which  credit  should  be  given,  of  $1,440,  leaving  balance  of  the  claim 
$5,850. 

DECISION.  • 

1.  The  above  statement  of  facts  constitutes  a  contract  between  the 
claimant  and  tlie  United  States  to  be  adjusted  under  the  act  of 
March  2,  1919. 

DISPOSITION. 

This  Board  will  formulate  a  document  setting  forth  the  nature 
terms,  and  conditions  of  the  agreement  between  the  claimant,  Olivei 
Iron  &  Steel  Co.,  and  the  United  States,  and  will  execute  its  cer- 
tificate, Form  C,  as  prescribed  in  Supply  Circular  No.  17,  revised 
on  March  19,  1919,  and  will  draw  up  a  statutory  award  causing  th-r 
same  to  be  paid. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Ui  re  CLAIM  OF  STOWE  &  WOODWAKD  GO. 

1.  AWARD  BY  ARBITRATION  COMMITTEE— MISTAKE  IK.— Where  claimant 

had  a  formal  written  contract  for  the  manufacture  of  raincoats,  which 
provided  that  in  the  case  of  labor  disputes  the  Qovernment  might  ap- 
point an  arbitration  committee,  whose  decision  should  be  binding  on 
the  contractor  and  the  Government,  and  during  the  performance  of  the 
contract  there  was  a  labor  dispute,  and  the  Qovernment  appointed  an 
arbitration  committee,  which  committee  increased  the  pay  of  the  em- 
ployees, but  where,  through  a  typographical  error,  the  name  of  claim- 
ant was  omitted,  claimant  should  seek  to  have  the  arbitration  com- 
mittee amend  the  award  so  as  to  include  claimant's  name  and  then 
present  proper  vouchers  to  the  finance  officer  for  payment  in  the  usual 
manner. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

for  11,561.98  to  recover  the  amount  of  increased  wages  claimant  paid 
by  reason  of  an  award  made  by  an  arbitration  committee  appointed  by 
the  Secretary  of  War,  according  to  the  terms  of  its  formal  contract. 
Held,  relief  should  be  sought  by  a  petition  to  the  arbitration  commit- 
tee to  correct  a  mistake  in  its  award,  and  that  relief  can  not  be  granted, 
under  the  act  of  March  2,  1919. 

Mr.  Shirk  writing  the  opinion  of  the  board. 

STATEMENT   OF  FACTS. 

1.  This  case  comes  before  this  Board  under  a  petition  on  Form  B 
under  the  act  of  March  2, 1919,  for  the  sum  of  $1,561.98.  It  appears, 
however,  that  the  claimant  has  a  contract.  No.  6405-B  on  Q.  M.  C. 
Form  Xo.  108  H,  executed  in  the  manner  prescribed  by  laAv;  and 
that  therefore  this  Board  can  not  grant  any  relief  under  the  act  of 
March  2,  1919,  and  that  if  it  can  grant  any  relief  at  all  it  must  be 
under  G.  O.  103,  W.  D.,  1918. 

2.  Contract  No.  6405-B,  dated  September  21,  1918,  between  S.  W. 
Shaffer,  Major,  Q.  M.  C,  and  the  claimant  is  for  the  furnishing  and 
delivery  to  the  United  States  of  approximately  19,400  raincoats 
(foot)   at  $5.58  each.     That  contract  provides: 

"  Labor  disputes. — In  the  event  that  labor  disputes  shall  arise 
directly  affecting  the  performance  of  this  contract  and  causing  or 
likely  to  cause  any  delay  in  making  the  deliveries  and  the  Secretary 
of  War  shall  have  requested  the  contractor  to  sul)mit  such  dispute 
for  settlement,  the  contractor  shall  have  the  right  to  submit  such 
dispute  to  the  Secretary  of  War  or  his  duly  authorized  representa- 
tive for  settlement.  The  Secretary  of  War  or  such  representative 
may  thereupon  settle  or  cause  to  be  settled  such  disputes,  and  the 
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parties  hereto  agree  to  accede  to  and  to  comply  with  all  the  terms 
of  such  settlement. 

"  If  the  contractor  is  thereby  required  to  pay  labor  costs  hio:her 
than  those  prevailing  in  the  performance  of  this  contract  imme- 
diately prior  to  such  settlement,  the  Secretary  of  War  or  such  rep- 
resentative in  asking  such  settlement  and  as  a  part  thereof  may 
direct  that  a  fair  and  just  addition  to  the  contract  price  shall  be 
made  therefor;  provided,  hoAvever,  that  the  Secretary  of  War  or 
his  representative  shall  certify  that  the  contractor  has  in  all  re- 
spects lived  up  to  the  terms  and  conditions  of  the  contract  or  shall 
waive  in  writing  for  this  purpose  only  any  breach  that  may  have 
occurred. 

"If  such  settlement  reduces  such  labor  costs  to  the  contractor,  the 
Secretary  of  War  or  his  representative  may  direct  that  a  fair  and 
just  deduction  be  made  from  the  contract  price. 

"  No  claim  for  addition  shall  he  made  unless  the  increase  was 
ordered  in  writing  hy  the  Secretary  of  ^Var  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement. 

"Every  decision  or  determination  made  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be 
final  ana  binding  upon  the  parties  hereto." 

3.  On  November  1,  1918,  Maj.  F.  W.  TuUy,  of  the  Office  of  the 
Secretary  of  War,  telegraphed  to  the  claimant,  care  of  William  H. 
liichtenstein,  as  follows : 

"  Labor  disputes  have  arisen  which  directly  affect  the  performance 
of  your  contracts  with  the  Government  and  which  are  causing  and 
are  likely  to  cause  delay  in  making  the  deliveries.  The  Sec- 
retary of  War  requests  you  to  submit  such  disputes  for  settlement 
to  Itonorable  Julian  W.  Mack,  Major  Samuel  J.  Rosensohn,  and 
Professor  William  Z.  Ripley,  who  are  his  duly  authorized  repre- 
sentatives for  purpose  of  settling  such  disputes  under  tern)s  of 
such  contract.  In  such  submission  you  must  agree  to  accede 
to  and  comply  with  all  the  terms  of  such  settlement.  The  above- 
named  rej)resontatives  of  the  Secretarv  of  War  will  h^ne  the 
power  to  direct  that  a  fair  and  just  addition,  to  the  contract  price 
shall  be  made  in  case  an  increase  in  wages  is  granted  and  \a  require 
a  deduction  to  be  made  from  the  contract  price  in  case  the  labor 
costs  are  reduced.     By  order  of  the  Secretary  of  War." 

4.  On  November  4,  1018,  the  three  arbitrators  mentioned  met  at 
the  Bar  Association,  New  York  City.  Mr.  Lichtenstein  was  present 
rei)resenting  this  claimant  among  other  manufacturers.  The  minutes 
of  that  meeting  do  not  disclose  what  particular  claims  were  under 
consideration.  Afttu*  a  dis'ussion  of  the  situation  the  bonrd  retired 
and  then  returned  to  render  its  decision.  The  minutes  of  the  meet- 
ing from  that  point  read  as  follows : 

DECISION. 

"  In  rendering  decision.  Judge  Mack  stated  that  the  presentation 
had  been  very  unsatisfactory  to  him  and  that  there  were  less  facts 
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presented  than  in  any  arbitration  proceedings  in  which  he  had  ever 
participated.  He  stated,  however,  that  the  arbitrators  had  done 
the  very  best  that  they  possibly  could  and,  in  making  a  decision, 
they  had  not  only  taken  into  consideration  the  little  facts  which 
were  presented  by  the  workers  and  the  firm,  but  also  the  knowledge 
which  the  arbitrators  had  gained  from  a  personal  examination  and 
inspection  as. well  as  a  careful  comparison  of  both  the  old  and  new 
garments.    The  award  is  as  follows : 

"  1.  The  Government  is  to  pay  the  increase  awarded. 

"  2.  The  cementers  are  entitled  to  a  higher  percentage  of  increase 
than  the  operators. 

"  3.  Seven  cents  (7c)  has  been  decided  on  as  an  increase  for  both 
the  stitchers  and  the  cementers.  The  prices  are,  therefore,  fixed  at 
73c  for  stitching  and  52c  for  cementing.  Readjustment  of  these 
prices  is  to  date  back  to  September  9th,  1918." 

5.  Thereafter  the  arbitrators  made  an  award  in  the  following 
language  :• 

"  War  Department, 
Washington^  December  28^  1918. 

Mfmorandiin),  of  ojrard  hy  the  arhitrators  appainted  by  the  Secretartf 
of  War  on  October  .7/,  1918^  for  the  purpose  of  settling  dispute  be- 
ticecn  the  manufacturers  and  their  irorkers. 

Whereas  under  the  contracts  between  the  Hub  Raincoat  Company, 
Crown  Rainroat  Company,  American  Rubber  Company,  Factory  M 
American  Rubber  Company,  Factory  E  American  Rubber  Company, 
Xorth  Phmt  C  &  C  Raincoat  Company,  and  II.  B.  Gordon  Company, 
respectively,  and  the  Government  for  the  manufacture  of  Army 
slickers. 

It  is  provided,  that  where  disputes  shall  be  submitted  by  the  manu- 
facturers to  the  Secretary  of  War  or  to  his  duly  authorized  repre- 
sentatives, at  the  request  of  the  Secretary  and  by  the  award  duly 
made  in  settling  su:  h  dispute,  the  manufacturer  is  required  to  pay 
labor  cost  higher  than  that  prevailing  in  the  performance  of  the  con- 
tract immediately  prior  to  such  settlement,  the  Secretary  of  War 
or  his  representative  may  direct  tliat  a  fair  and  just  addition  to  the 
contract  price  may  be  made  therefor ;  and 

Whereas  the  above-named  manufacturers  have  duly  submitted 
their  dispute  to  the  undersigned  as  representatives  of  the  Secretary 
of  War  for  settlement ;  and 

Whereas  by  the  award  made  the  said  representatives  have  directed 
an  increase  in  the  price  of  14  cents  i^er  garment  to  be  paid  to  the 
workers,  thus  increasing  tlie  labor  cost  to  tlie  said  manufacturers  by 
that  amount: 

It  is  directI'^d,  as  a  paii;  of  the  adjustment  made  by  us,  that  a  fair 
and  just  addition  to  the  contract  pri(  e  shall  be  made  therefor  to  the 
extent  of  the  actual  increased  ( ost,  upon  proof  by  affidavit  of  the 
actual  amount  of  increased  cost. 

It  is  further  certified,  that  the  contractors  named  therein  have 
in  all  respects  lived  up  to  the  terms  and  conditions  of  the  contract. 
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and  to  the  extent  to  which  they  have  not  done  so  such  breach  may- 
be waived  for  this  purpose  only. 

Kepresentatives  of  the  Secretary  of  War : 

Julian  W.  Mack. 
Samuel  J.  Kosensohn, 
Major,  J.  A,  O.,  Office  of  the  Secretary  of  ^Var. 
William  Z.  Biplet, 
Administrator  of  Lahor  Standards  for  Arnnj  Clothing ^ 

6.  It  will  be  noted  that  the  claimant  is  not  mentioned  in  that 
award.  Maj.  Samuel  J.  Bosensohn,  one  of  the  arbitrators,  has 
made  an  affidavit  for  this  board,  verified  December  16, 1919,  in  which 
he  says,  amon^j  other  things : 

"It  was  distinctly  our  intention  to  include  the  claimant  in  the 
award  which  directed  an  increase  in  the  price  of  fourteen  cents  (14:(*) 
per  garment  to  be  paid  to  the  w^orkers,  but  through  a  mistake  in 
the  certificate  that  name  was  not  included.  The  only  persons  of 
those  who  had  signed  the  submission  on  October  »Slst  who  were  not 
included  in  the  award  Avere  those  whose  contracts  did  not  contain 
a  provision  permitting  the  Secretary  of  War  to  make  the  adjust- 
ment. The  otowe  &  Woodward  Company,  as  appears  from  the  tele- 
gram addressed  to  me  on  October  31st,  1918,  had  a  contract  which 
contained  a  clause  permitting  the  Secretary  of  War  to  adjust  the 
dispute,  and  it  was  the  purpose  of  our  Board  to  include  that  com- 
pany." 

Judge  Mack  also  has  written  to  this  Board  under  date  of  Novem- 
ber 21,  1919,  in  which  he  says : 

"  In  view  of  the  telegram  of  November  1st  from  Major  Tully,  at- 
tached to  the  documents,  my  opinion  would  clearly  be  that  there 
was  a  stenographic  omission  in  the  memorandum  of  award,  in  that 
the  name  of  this  company  was  omitted." 

Prof.  Eipley  also  has  written  this  Board  as  follows : 

"  Concerning  the  enclosed  claim  of  Stowe  &  Woodward,  the  docu- 
ments appear  to  authenticate  their  claim  for  increased  compensa- 
tion. I  have  no  memorandum  at  hand,  but  it  seems  as  if  their  claim 
were  valid." 

We  have  little  doubt,  therefore,  but  that  the  name  of  the  claimant 
was  inadvertently  omitted  from  the  memorandum  of  award  of  De- 
cember 28, 1918. 

7.  Under  date  of  March  14,  1919,  the  claimant  and  the  United 
States  entered  into  a  formal  contract  cancelling  said  contract  No. 
6405-B,  wherein  the  claimant  released  the  United  States  from  all 
claims  pertaining  thereto. 

"excepting  any  sum  or  sums  of  money  that  may  now  or  hereafter 
become  due  or  owing  to  the  contractor  from  the  Ignited  States  by 
reason  of  an  award  of  the  Secretary  of  War  in  the  matter  of  in- 
creased cost  of  wages  caused  by  ruling  of  the  War  Labor  Board." 
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OPINION. 

1.  It  may  be  that  this  Board  would  have  authority  under  (i,  C). 
103  to  settle  labor  disputes  and  to  award  an  additional  sum  under 
said  formal  contract  No.  6405-B  were  it  not  for  the  fact  that 
the  Secretary  of  War  appointed  three  arbitrators  for  that  express 
purpose.  We  think  that  that  fact  clearly  negatives  the  idea  that 
this  Board  has  that  power.  Our  remarks,  therefore,  should  be  con- 
sidered solely  as  recommendations  to  the  claimant. 

2.  We  think  the  claimant  should  request  the  three  arbitrators 
to  amend  their  memorandum  of  award  of  December  28,  1918,  to 
include  this  claimant  and  to  show  that  the  increase  is  to  be  retro- 
active from  September  9,  1918.  After  the  amendment  of  the  award 
the  claimant  should  present  proper  vouchers  through  the  finance 
officers  of  the  Government  for  payment  in  the  usual  manner. 

Col.  Delafield  and  Mr.  M cCandless  concurring. 
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Case  No.  1677, 

In  re  CLAIM  07  ST.  LOUIS  WOOD  PBODTTCTS  CO. 

1.  OBAL  AGBEEMENT. — Where  claimant's  witness  testified  that  the  Got- 
ernment  officer  gave  him  an  oral  order  for  100,000  boxes,  and  the  Gov- 
ernment officer  positively  denied  it,  there  is  doubt  as  to  whether  or  not 
there  was  an  asn^eement. 

8.  EXPENSES  AFTER  NOVEMBER  12,  1918.— In  this  case,  however,  if  there 
was  such  an  agreement,  claimant  would  not  be  entitled  to  recover  be- 
cause its  only  obligations  or  expenses  incurred  were  admittedly  of 
date  of  November  14,  1918. 

8.  CIiAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919,  for 
$1,881.86,  expenses  incurred  in  preparing  to  perform  an  oral  order^ 
Held,  claimant  is  not  entitled  to  recover. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1918,  for  $1,881.36  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  It  appears  that  the  Packing  Container  Section  of  the  Ordnance 
Department,  Washington,  D.  C,  under  date  of  October  28,  1918, 
requested  manufacturers  to  submit  prices  on  packing  boxes  for  6-inch 
Stoke  Trench  Mortar  Shells.  The  claimant  company  was  one  of  the- 
manufacturers  to  whom  this  request  was  sent.  On  the  same  day 
the  claimant  company  submitted  prices  to  the  department.  The 
claimant  alleges  that  on  November  8,  1918,  Lieut.  Webb,  of  the 
Packing  Container  Section  of  the  Ordnance  Department,  gave  its 
representative,  Mr.  J.  P.  Larson,  an  oral  order  for  100,000  of  these 
boxes  at  a  price  of  77  cents  each,  and  that  Lieut.  Webb  further 
stated  that  a  procurement  order  was  being  prepared  and  would  be 
mailed  for  the  amount  stated. 

3.  Lieut.  Webb  in  a  sworn  statement  submitted  to  this  Board 
stated,  with  reference  to  this  alleged  oral  order,  in  part  as  follows : 

"A  representative — name  not  remembered — of  the  St.  Louis  Wood 

Products  Company  was  a  consistent  caller  at  the  Packing  Container 

Section,  the  Procurement  Division,  endeavoring  to  secure  an  order  on 

his  bid  for  6-inch  Stoke  shell  boxes.   This,  as  I  remember,  was  the  first 
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part  of  November,  1918.  We  were  negotiating  for  some  2,000,000 
such  boxes,  upon  which  urgent  delivery  was  required  by  the  Pro- 
duction Division. 

"This  representative  called  one  day  and  fairly  insisted  that  he 
know  whether  or  not  his  company  was  to  receive  an  order.  He  was 
informed  that  we  could  not  close  the  deal  at  that  time,  but  that  ap- 
proximately 200,000  were  needed  in  the  territory  where  he  was  lo- 
cated, and  that  his  price  at  that  time  would  warrant  our  placing 
an  order  for  200,000  with  him.  He  called  later,  when  I  informed 
him  that  when  we  were  in  a  position  to  give  him  an  order  it  would  be 
for  100,000  boxes,  rather  than  200,000. 

"  So  far  as  I  am  able  to  recall  this  is  the  conversation  I  had  in 
Washington  with  the  St.  Louis  Wood  Products  Company's  repre- 
sentative." 

4.  No  procurement  order  was  ever  issued  for  this  material.  Under 
date  of  November  19,  1918,  the  department,  through  Lieut.  Webb, 
telegraphed  claimant  to  incur  no  expenses  in  connection  with  the 
alleged  oral  order.  It  further  appears  from  the  record  that  claim- 
ant, on  November  14,  1918,  obligated  itself  and  made  commitments 
in  the  sum  of  $1,881.36,  based  upon  the  faith  of  the  alleged  oral 
order.  Claimant  further  states  that  the  goods,  for  which  it  makes 
claim  against  the  Government,  were  purchased  on  November  14, 
1918.     (Exhibits  6  and  7.) 

DXGISIOK. 

1.  In  view  of  the  statements  made  by  Lieut.  Webb  as  to  the  con- 
versation that  took  place  between  him  and  the  claimant's  represen- 
tative on  or  about  November  8,  1918,  there  is  doubt  as  to  whether 
or  not  there  was  an  informal  agreement  for  the  purchase  of 
100,000  of  these  boxes  from  the  claimant,  but.  if  it  be  granted  that 
the  circumstances  surrounding  the  negotiations  that  took  place  were 
such  as  to  justify  the  conclusion  that  an  oral  agreement  was  actually 
entered  into  for  the  purchase  of  this  material  it  is  evident  from  the 
record  that  claimant  did  not  make  its  purchase  upon  the  faith  of 
the  agreement  until  November  14,  1918.  This  is  admitted  by  the 
claimant  in  a  sworn  statement  to  this  Board.  This  being  true,  it 
would  appear  that  the  Secretary  of  War  would  not  have  authority 
to  settle  this  claim  under  act  March  2,  1919. 

2.  The  act  provides,  in  part,  as  follows : 

"  That  the  Secretary  of  War  is  authorized  to  pay  or  discharge 
any  agi-eement,  express  or  implied,  that  has  been  entered  into  in 
good  faith  prior  to  November  twelfth,  nineteen  hundred  and  eigh- 
teen, *  *  *  when  such  agreement  has  been  performed  in  whole 
or  in  part,  or  expenditures  have  been  made,  or  obligations  incurred 
upon  the  faith  of  the  same  by  any  such  person  prior  to  November 
twelfth,  nineteen  hundred  and  eigliteen,  and  such  agreement  has  not 
been  executed  in  the  manner  prescribed  by  law." 
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3.  Thus,  it  is  clear  that  if  the  agreement  was  entered  into  some 
expenditures  must  have  been  made,  or  obligations  incurred,  upon 
the  faith  of  same  prior  to  November  12,  1918.  From  this  record 
it  is  clear  that  the  only  expenditures  were  made  subsequent  to 
November  12,  and  in  the  absence  of  any  evidence  to  show  that 
any  part  of  the  agreement  was  performed  prior  to  November  12, 
or  any  expenditures  made  or  obligations  incurred  upon  the  faith 
of  same  prior  to  November  12,  1918,  that  the  Secretary  of  War  is 
without  authority  to  grant  relief. 

4.  For  the  reasons  stated,  therefore,  the  relief  sought  for  is  de- 
nied. 

Col.  Delafield  and  Mr.  Bayne  concurring. 


Digitized  by  VjOOQIC 


Case  No.  2204. 

In  re  CLAIM  OF  MODEBN  PANTS  CO. 

^.  NO  AOBEEKENT. — Where  the  Oovernment  notified  claimant,  who  was  then 
performing  Government  contracts  for  the  mannfacture  of  woolen  trons- 
ers,  that  thereafter  contracts  would  be  issued  only  after  the  submission 
of  bids,  and  claimant's  representative  talked  with  Lieutenant  Kann  of 
the  Quartermaster  Corps,  protesting  against  being  required  to  submit 
bids,  and  claimed  that  Lieutenant  Mann  told  him  that  his  factory  would 
be  kept  busy,  this  being  denied  by  Lieutenant  Mann,  there  is  no  agree- 
ment on  the  part  of  the  Oovernment  to  reimburse  claimant  for  commit- 
ments made. 

2,  BELEASE. — In  such  a  case,  especially  is  there  no  liability  on  the  part  of 
the  Government,  claimant  having  settled  its  formal  contracts  and 
stated  in  such  settlement  papers  that  it  agreed  that  it  had  no  other 
claims  against  the  Government. 

^.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 
for  $19,274.62  for  extra  commitments  made  because  of  an  alleged 
statement  by  Lieutenant  Mann  that  claimant's  factory  would  be  kept 
busy.    Held,  claimant  not  entitled  to  recover. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  Xo.  17  by  the  Modern.  Pants  Co.,  194 
Front  Street,  Worcester,  Mass., -for  $19,274.62  damages  sustained  by 
the  claimant  upon  a  contract  alleged  to  have  been  entered  into  with 
the  Government  on  or  about  September  9,  1918,  for  the  manufac- 
ture of  64,000  pairs  of  woolen  trousers  from  Government-owned 
materials. 

2.  During  the  summer  of  1918  the  claimant  was  engaged  in  the 
manufacture  of  cotton  breeches  for  the  (Tovernment.  On  or  about 
August  18,  1918,  contract  No.  5652-B  for  90,000  i^airs  of  woolen 
trousers  was  awarded  to  the  claimant.  Early  in  September,  1918, 
the  claimant  learned  that  as  to  future  contracts  the  (Tovernment 
wrould  require  prospective  contractors  to  submit  bids,  and  that  con- 
tracts would  be  entered  into  with  the  lowest  responsible  bidder. 

3.  On  September  8  or  9,  1918,  when  the  claimant  was  still  engaged 
in  the  production  of  cotton  breeches  under  the  existing  contract  and 
had  not  yet  begun  the  manufacture  of  woolen  trousers  under  the 
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contract  for  90,000  pairs,  Mr.  Max  Grodberg,  one  of  the  partners  of 
the  claimant  company,  called  on  Lieut.  Lawrence  S.  Mann,  Quarter- 
master Corps,  United  States  Army,  Chief  of  the  Manufacturing 
Branch,  Clothing  Section,  Zone  Supply  Office  of  the  Quartermaster 
Corps  at  Boston,  and  asked  for  information  about  the  reported 
change  in  practice  of  the  Government  in  arranging  for  the  manu- 
facture of  clothing. 

4.  The  testimony  shows  that  Lieut.  Mann  explained  to  Mr.  Grod- 
berg that  contracts  would  thereafter  be  awarded  to  successful  bid- 
ders, whereupon  Mr.  Grodberg  asserted  that  he  had  done  satisfactory 
work  for  the  Government  on  several  contracts,  and  that  he  should 
not  now  be  required  to  enter  into  competition  for  additional  work. 
Mr.  Grodberg  complained  that  as  he  could  not  know  in  advance  the 
price  bid  by  his  competitors  he  might  be  unsuccessful,  and  thus 
seriously  injured. 

5.  Mr.  Grodberg  testified  that  Lieut.  Mann  assured  him  that  the 
claimant's  plant  would  always  be  used  by  the  Government  and  that 
because  of  its  past  performances  contracts  would  be  placed  with  it 
for  the  manufacture  of  clothing  without  regard  to  the  price  or  con- 
ditions under  which  he  might  submit  d  bid.  Lieut.  Mann  denied 
having  made  any  such  statement  to  Mr.  Grodberg. 

6.  When  necessity  of  adopting  a  theory  upon  which  to  predicate 
this  claim  was  impressed  upon  the  claimant  and  when  he  was  asked 
to  indicate  the  conversations  or  the  acts  of  the  Government  constitut- 
ing a  contract,  express  or  implied,  counsel  stAted  that  the  claimant 
would  rely  upon  the  conversations  with  Lieut.  Mann  on  September 
8  or  9  at  which  the  Government,  through  Lieut.  Mann,  promised  that 
the  claimant's  plant  would  be  kept  busy  in  the  performance  of  Gov- 
ernment contracts  regardless  of  whether  or  not,  upon  the  opening  of 
bids,  this  claimant's  offer  was  more  fjivorable  to  the  Government  than 
those  of  his  competitors. 

7.  In  the  presence  of  Mr.  Grodberg,  the  claimant's  counsel  stated 
that  the  submission  of  bids  late  in  September,  1918,  was  for  the  pur- 
pose of  appearing  to  comply  with  the  new  requirements  of  the  Gov- 
ernment, but  that  it  was  in  no  way  regarded  as  affecting  its  agree- 
ment with  Lieut.  Mann  of  September  8  or  9  upon  which  it  con- 
fidently relied. 

8.  The  claimant  alleges  that  upon  the  faith  of  the  agreement 
alleged  to  have  been  entered  into  with  Lieut.  Mann  it  made  expen- 
ditures and  incurred  obligations  in  creating  facilities  with  which  to 
manufacture  64,000  pairs  of  woolen  trousers  and  against  loss  on 
account  of  which  it  now  asks  the  protection  of  the  Government  to 
the  extent  of  $19,274.62. 

9.  The  claimant  does  not  allege  a  definite  number  of  trousers  to 
have  been  mentioned  during  his  conversation  with  Lieut.  Mann,  nor 
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is  it  clear  why  the  claimant  attempts  to  set  up  a  contract  for  64,000 
pairs,  the  number  for  which  the  Boston  office  of  the  Quartermaster 
General  recommended  an  award  to  this  claimant.  The  recommenda- 
tion for  award  was  forwarded  for  action  and  the  claimant  was 
notified  by  the  Boston  office  on  November  2, 1918,  that  the  New  York 
office  of  the  Quartermaster  General  had  transmitted  its  recommenda- 
tion to  Washington  with  the  approval  of  that  office. 

10.  During  the  course  of  its  consideration,  "  No.  7862-B "  was 
attached  to  the  recommendation  and  under  date  of  February  8,  1919, 
Lieut.  Mann,  then  engaged  in  the  settlement  of  Government  obliga- 
tions under  suspended  contracts,  sent  a  circular  letter  to  the  claimant 
which  referred  to  a  possible  claim  under  this  contract.  The  claimant 
also  contends  that  this  letter  recognizes  the  existence  of  the  contract 
as  alleged. 

11.  Under  contract  No.  5652-B  for  the  manufacture  of  90,000  pairs 
of  trousers  this  claimant  has  been  paid  $8,833.44  to  cover  the  un- 
absorbed  amortization  of  facilities  and  the  depreciation  in  value 
of  materials  especially  procured  for  the  performance  of  that  con- 
tract. It  is  stated  upon  receiving  that  amount  Mr.  Grodberg  agreed 
that  the  claimant  had  no  other  claims  against  the  Government. 

12.  All  of  the  facilities  and  materials  alleged  to  have  been  pro- 
cured by  the  claimant  for  the  manufacture  of  64,000  pairs  of  woolen 
trousers  under  the  present  contract  would  have  been  required  by  the 
claimant  in  the  performance  of  contract  No.  5652-B. 

DECISION. 

1.  There  is  nothing  in  the  record  to  establish  the  existence  of  a 
contract  between  the  claimant  and  the  Government  for  the  manu- 
facture of  64,000  pairs  of  woolen  trousers.  It  is  true  that  the  claim- 
ant was  invited  on  September  11, 1918,  to  submit  a  bid  for  the  manu- 
facture of  trousers  and  did  so  and  that  the  Boston  Board  recom- 
mended an  award  and  that  this  award  was  approved  by  the  New 
York  office  and  transmitted  to  Washington  for  final  action.  Before 
such  action  could  be  taken  the  armistice  was  signed  and  the  need  of 
additional  uniforms  ceased  to  exist. 

2.  The  testimony  of  the  claimant  as  to  the  blanket  agreement 
alleged  to  have  been  entered  into  with  Lieut.  Mann  on  September 
8  or  9  under  which  its  plant  was  to  be  kept  continuously  in  opera- 
tion in  the  manufacture  of  woolen  trousers,  all  of  which  testimony 
is  completely  denied  by  Lieut.  Mann,  can  not  be  regarded  as  sufficient 
proof  of  an  agreement  with  the  Government  which  may  be  adjusted 
under  the  act  of  March  2,  1919,  and  it  is  the  opinion  of  this  Board 
that  the  claimant  has  failed  to  show  cause  justifying  an  award  in 
any  amount. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2257. 

In  re  CLAIM  OF  WA;.TE&  SODE&LINO  (INC.). 

1.  EXPEBIICENTAL  WORK— IMPLIED  Aa&EEMENT.^Where  claimant  has  a 

formal  order  for  masks,  and  during  the  life  of  it  changes  were  made, 
at  the  instance  of  an  authorized  agent  of  the  Government,  which 
changes  required  farther  experimental  work  and  traveling  expenses, 
there  is  an  implied  agreement  on  the  part  of  the  Government  to  reim- 
burse claimant  therefor. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919,  for 

$2,818.66  for  experimental  work  made  necessary  by  changes  made  in  a 
formal  order.    Held,  claimant  is  entitled  to  recover. 

Lt.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17,  1919,  for  $2,818.56,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and  the 
United  States. 

2.  During  the  early  part  of  1918,  the  Air  Service,  United  States 
Army,  was  in  need  of  a  special  mask  which  would  supply  oxygen 
in  the  higher  altitudes  and  which  at  the  same  time  had  installed  in  it 
a  transmitter  for  wireless  telephone. 

3.  The  Science  and  Research  Division,  Bureau  of  Mines,  was 
called  upon  to  make  an  investigation  and  develop  such  a  mask  for 
the  Production  Division  of  the  Signal  Corps. 

4.  Dr.  J.  A.  E.  Eyster,  at  that  time  connected  with  the  Science 
and  Eesearch  Division  of  the  Bureau  of  Mines,  was  detailed  upon 
this  work  in  conjunction  with  the  Science  and  Research  Division  of 
the  Signal  Corps  and  the  Production  Division  of  the  Signal  Corps. 

5.  Dr.  Eyster  took  the  matter  up  with  different  manufacturers 
and  finally,  through  the  King  Optical  Co.  of  New  York,  made  the 
acquaintance  of  Mr.  Walter  Soderling. 

6.  During  the  experimental  stage  Mr.  Soderling,  Dr.  Eyster,  and 
Mr.  Minton,  who  was  connected  with  the  Wontorn  Electric  Co., 
had  certain  consultations,  and  the  result  was  that  Mr.  Soderling  was 
instructed  to  go  ahead  and  perfect  his  mask,  with  the  understanding 
that  he  would  be  given  a  contract  for  quantity  production. 
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7.  On  April  10,  1918,  Walter  Soderlin^  (Inc.)  received  order  Xo. 
73406  from  the  Director  of  Aircraft  Production  to  manufacture 
10,000  rubber  oxygen  masks  according  to  the  sample  theretofore  fur- 
nished by  Walter  Soderling  (Inc.). 

8.  On  April  20,  1918,  when  claimant  was  prepared  to  enter  into 
quantity  production  of -the  above  masks  he  received  orders  from  the 
Aircraft  Production,  through  Lieut.  E.  A.  Hults,  to  change  the 
specifications.  As  a  result  considerable  experimental  work  was  done 
and  considerable  outlay  of  money  made. 

9.  Thereafter  the  order  No.  73406  was  cancelled. 

10.  On  July  9,  1919,  the  Government  effected  ^  settlement  agree- 
ment with  the  claimant,  who  reserved  the  right,  however,  "to  file 
an  additional  claim  under  the  Dent  Act  of  March  2,  1919,  for  ex- 
penditures alleged  to  have  been  incurred  in  experimental  work  under 
said  original  contract."  .  (Article  III,  Settlement  Contract.) 

11.  In  the  settlement  of  the  original  claim  filed  by  Walter  Soder- 
ling (Inc.)  on  June  28,  1919,  payment  was  made  for  Mr.  Walter 
Soderling's  time. 

12.  They  did  not,  however,  pay  for  the  additional  labor  on  molds 
amounting  to  $279.92,  nor  did  they  pay  for  materials  and  tools 
amounting  to  $317.64.     (Tr.  p.  22.) 

13.  In  the  claim  as  filed  there  is  a  charge  for  trips  to  Washing- 
ton, $175.  However  but  two  trips  were  made  with  reference  to  this 
change  of  specifications  and  the  charge  therefore  is  $25  a  trip,  or  a 
total  of  $50. 

DECISION. 

1.  In  the  instant  case  in  its  settlement  contract  with  the  Govern- 
ment the  claimant  company  reserved  the  right  specifically  to  file  an 
additional  claim  under  the  Dent  Act  of  March  2,  1919,  for  expendi- 
tures alleged  to  have  been  incurred  in  experimental  work  under  said 
original  contract.  It  is  therefore  clear  that  this  Board  has  jurisdic- 
tion to  entertain  this  case  and  pass  upon  the  merits  thereof.  (Cramp 
&  Sons  V,  United  States,  216  U.  S.,  494.) 

2.  The  claimant  was  instructed  after  he  received  his  original  order 
to  change  the  specifications  by  putting  in  metal  reinforcements, 
(Testimony  of  Capt.  E.  A.  Hults,  Tr.  pp.  48-49.) 

3.  When  claimant  company  through  its  president,  Walter  Soder- 
ling, received  these  instructions  and  proceeded  to  make  the  experi- 
ments and  do  the  work  called  for  by  the  instruction  to  change  the 
specifications,  an  implied  agreement  arose  upon  the  part  of  the  Gov- 
ernment to  pay  claimant  company  for  the  necessary  labor,  tools, 
and  expenses,  including  the  two  trips  to  Washington,  that  were 
incurred  in  complying  with  these  instructions. 
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DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  Form  C  to 
the  Claims  Board,  Air  Service,  for  action  in  accordance  with  this 
decision. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  401. 
In  re  JOSEPH  A.  BYRNES. 

1.  BESPONSIBIUTY  E0&  CABE  OF  RENTED  EQUIPMENT.^Wliere  the  Got- 

emment  hired  claimant's  teams,  plows,  and  other  equipment  for  level- 
ing an  aviation  field  at  a  rental  that  included  the  ^eed  and  care  of  the 
mules,  but  for  claimant's  convenience  erected  stables  for  same  on  the 
Held,  and  due  to  the  muddy  condition  of  the  stables  some  of  the  mules 
died  and  some  became  diseased,  in  the  absence  of  an  agreement  by  the 
Oovernment  to  care  for,  or  be  responsible  for,  claimant's  mules  and 
equipment,  claimant  is  not  entitled  under  the  act  of  March  2,  1919,  to 
reimbursement  on  account  of  such  mules  or  on  account  of  stolen  equip- 
ment. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  lost 

of  mules  and  equipment  hired  by  the  Government  under  an  oral  con- 
tract.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  for  the  Board. 

FINDINGS    OF    FACT    AND    DECISION. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  approximately  in  Form  B,  has  been  filed  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  17,  1919,  for  $3,230.50, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States  of  America. 

As  originally  presented  by  claimant  on  November  11,  1918,  to  the 
general  manager,  McCook  Field,  the  claim  was  made  up  as  follows : 

1.  Rental  of  blacksmith  "  outfit "  sent  from  Moraine  City  to 

McCook  Field,  June  24,  1918,  3  months,  at  $60 $180.00 

Grindstone  and  tools  missing 90.0U 

$270.00 

2.  Plows,  scrapers,  harness,  etc.,  claimed  to  have  i^een  mis- 

appropriated, rental  of  additional  wagons,  etc 612. 00 

3.  Loss  of  five  mules,  deterioration  of  eight  others  through 

disease,  and  veterinary  bilis 2,200.00 

4.  Wages  paid  employees,  claimed  to  be  chargeable  to  Gov- 

ernment,  under  agreement 386.25 

3, 198.  25 

3,  468.  25 

As  filed  with  this  Board,  the  claim  is  limited  to  loss  and  injury  to 
mules,  loss  of  plows,  scrapers,  and  harness,  a  balance  claimed  to  be 
due  for  rental  of  plows  and  wagons,  and  rental  of  blacksmith  "  out- 
fit," the  various  items  totaling  $3,230.50. 
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A  hearing  was  held  at  the  office  of  the  board  on  November  2t^ 
1919.  Subsequently,  at  claimant's  request,  depositions  of  additional 
witnesses  were  taken  at  Cincinnati,  Ohio,  on  December  23,  1919,. 
and  at  Dayton,  Ohio,  on  January  6,  1920,  the  Government  attorney 
in  charge  of  the  case  attending  on  both  occasions.  All  the  witnesses 
examined  at  Cincinnati  and  Dayton  were  produced  and  called  by^ 
claimant,  with  the  exception  of  Charles  F.  Simmons,  previously^ 
examined  at  the  hearing  in  Washington  and  recalled  by  the  Governr 
ment  attorney. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

At  the  times  hereinafter  mentioned  claimant  was  engaged  in  busi- 
ness at  Cincinnati,  Ohio,  as  a  general  contractor  for  grading  and 
excavating  work,  and  owned  an  equipment  consisting  of  about  105 
mules,  3  horses,  45  scrapers,  4  plows,  14  wagons,  50  sets  of  harness^ 
4  tents,  and  other  miscellaneous  articles.  Charles  F.  Simmons,  a 
civilian  employed  by  the  Bureau  of  Aircraft  Production,  was  fac- 
tory manager  at  McCook  Field,  near  Dayton,  Ohio.  His  duties  in- 
cluded the  construction  and  maintenance  of  the  buildings  and  grounds 
and  preparation  of  the  flying  fields.  F.  L.  Riehle,  also  a  civilian^ 
w^as  purchasing  agent  at  McCook  Field,  under  Capt.  H.  E.  Blood, 
w^ho  was  in  charge  of  the  Business  Section,  Bureau  of  Aircraft  Pro- 
duction. He  had  written  instructions  from  Capt.  Blood  authorizing- 
him  to  enter  into  agreements  for  purchasing  materials  and  for  labor^ 

II. 

In  or  about  the  month  of  June,  1918,  claimant  was  engaged  iih 
work  at  Moraine  City,  near  Dayton,  Ohio.  Some  of  his  teams  and 
equipment,  however,  were  working  upon  McCook  Field  in  the  name 
of  K.  B.  Allen.  Said  Allen  was  a  civil  engineer  and  contractor  of 
Dayton,  Ohio ;  he  was  not  an  officer  or  agent  of  the  Government  and 
had  no  authority  to  make  contracts  or  agreements  on  its  behalf. 

III. 

More  teams  and  equipment  being  required  for  the  work  of  level- 
ing and  preparing  McCook  Field,  the  authorities  having  charge 
thereof  learned  from  said  Allen  that  claimant  possessed  a  suitable 
equipment  therefor.  Accordingly,  at  some  date  shortly  prior  to 
June  24,  1918,  Simmons  and  Riehle,  aforesaid,  called  on  claimant 
at  his  office  in  Cincinnati  and  discussed  the  matter  of  his  bringing 
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his  entire  equipment  to  McCook  Field  from  Moraine  City.  An 
agreement  was  made  at  this  interview  between  claimant  and  Sim- 
mons, acting  on  behalf  of  the  Government,  which  included  the  rates 
to  be  paid  for  mule  teams  and  drivers,  scrapers,  plows,  saddle  and 
buggy  horses,  wagons,  and  other  equipment.  It  was  also  agreed  that 
the  Government  should  provide  and  build  at  the  field  stables  and 
watering  places  for  animals,  cook  shed  and  bunk  house  for  the 
drivers  and  other  men  employed  by  claimant.  There  was  no  re- 
quirement on  the  part  of  the  Government  that  the  teams  or  other 
equipment  should  be  kept  at  the  field  when  not  actually  working, 
and  the  construction  of  the  stables  and  other  buildings  aforesaid 
was  undertaken  by  it  solely  for  claimant's  convenience  and  in  order 
that  his  men  and  animals  might  be  as  near  their  work  as  possible. 
It  was  further  agreed  that  claimant  should  recommend  a  foreman, 
who  should  be  employed  by  the  Government  and  placed  upon  its 
pay  roll. 

It  was  also  agreed,  in  order  to  facilitate  matters  and  save  book- 
keeping, that  the  teams  and  equipment  of  certain  other  contractors,, 
then  working  at  McCook  Field,  should  be  put  in  claimant's  name,  he 
to  receive  payment  therefor  and  settle  with  the  owners. 

IV. 

Thereafter,  and  on  or  about  June  24,  1918,  claimant  moved  all 
of  his. equipment  not  already  at  McCook  Field  thither  from  Mo- 
raine City.  He  recommended  as  foreman  a  former  employee  of  his,, 
one  Harry  Gleason,  who  was  placed  on  the  Government  pay  roll  and 
assumed  direction  of  the  work  of  claimant's  teams  and  general  super- 
vision over  them  and  their  drivers  and  other  persons  employed  by  • 
the  claimant.  Gleason  continued  as  said  foreman  until  some  time 
in  August,  1918,  when  he  engaged  in  business  there  as  an  independ- 
ent contractor.  The  corral,  stables,  and  other  buildings  agreed  upon 
were  built  by  the  Government  and  occupied  by  claimant's  drivers 
and  animals  and  by  the  other  teams  and  drivers  employed  under 
claimant's  name. 

About  August  1  claimant  brought  to  Simmons's  attention  the  fact 
that  an  epidemic  of  glanders  was  prevalent  among  the  animals, 
from  Dayton  and  at  claimant's  request,  the  Government  provided 
separate  watering  places  for  the  exclusive  use  of  claimant's  ani- 
mals  at  the  field. 

Gleason,  in  accordance  with  instructions  given  him  by  Simmons, 
either  directly  or  through  the  latter's  regular  intermediaries,  desig- 
nated from  time  to  time  what  work  was  to  be  performed  by  the 
various  teams  and  equipment  and  upon  what  parts  of  the  field,  and 
which  teams  were  to  be  worked  upon  any  given  day.    He  was  not 

Digitized  by  V^OOQ IC 


212  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

charged  with  the  care  of  the  animals  when  not  working.  In  addi- 
tion to  Gleason,  claimant  at  various  times  recommended  other  fore- 
men who  were  employed  by  the  Government  and  placed  upon  its 
pay  roll.  Among  these  was  one  Emil  Hoffman,  whom  claimant 
designated  as  his  personal  representative  and  who  checked  up  with 
the  timekeepers  employed  by  the  Government  the  sums  due  claim- 
ant, which  were  paid  weekly  upon  regular  purchase  orders.  Hoff- 
man was  later  dropped  from  the  Governmental  pay  roll  at  his  own 
suggestion,  having  decided  that  it  would  only  be  necessary  for  him 
to  make  one  or  two  visits  weekly  to  the  field;  but  he  continued  to 
represent  claimant  in  conection  with  checking  the  accounts. 

No  modification  of  the  original  agreement  as  entered  into  by  Sim- 
mons and  claimant  at  the  interview  in  Cincinnati  was  made  except 
that  the  rate  of  pay  for  teams  was  increased  upon  claimant's  rep- 
lesentations  that  other  contractors  were  receiving  more  and  that  his 
men  were  leaving  him  because  other  contractors  were  paying  higher 
wages. 

Gleason  died  in  January,  1919.     Hoffman  was  not  called  as  a 

witness. 

V. 

During  the  latter  part  of  July  and  August  there  were  heavy  rains 
which  rendered  portions  of  the  field  muddy  where  work  was  in  . 
progress.  Either  as  a  result  of  such  rains  or  of  a  lack  of  proper 
policing  of  the  stables  and. corral,  or  both,  the  ground  therein  be- 
came muddy  and  claimant's  mules  were  required  to  stand  in  mud 
of  a  depth  of  several  inches.  A  number  of  mules  became  diseased 
r*-  "atid  disabled,  and  five  had  to  be  destroyed.  Portions  of  claimant's 
.  scrapers  and  harness  and  other  equipment  disappeared  or  were 
damaged.  In  the  latter  part  of  August  and  in  September  claimant 
made  complaint  to  Simmons  that  his  teams  were  discriminated 
against  by  being  assigned  to  work  in  muddy  portions  of  the  field 
and  were  also  suffering  from  standing  in  mud  and  water;  also  that 
other  contractors  had  appropriated  portions  of  his  harness  and 
other  equipment. 

These  complaints  were  investigated  by  Simmons  personally  and 
through  Biehle  and  others.  The  complaint  as  to  discrimination  as 
to  claimant's  teams  was  found  to  be  without  foundation  and  claim- 
ant was  so  notified  by  letter  dated  September  18,  1919,  in  which 
Mr.  Simmons  also  disclaimed  responsibility  on  the  part  of  the  Gov- 
ernment for  the  condition  of  the  live  stock  or  any  other  loss  of 
equipment. 

VI. 

On  or  about  September  17,  1918,  claimant  abandoned  Avork  at 
McCook  Field  and  withdrew  his  animals  and  other  equipment. 
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VII. 

The  blacksmith  "outfit"  or  equipment,  for  the  rental  of  which. 
€tc.,  claim  is  made,  was  not  mentioned  at  the  conference  in  Cincin- 
nati. Byrnes'  mules  were  shod  by  the  Government  blacksmith  who 
made  use  of  a  portion  of  this  equipment,  but  the  equipment  was 
incomplete  and  many  of  the  tools  of  poor  quality  and  not  adequate 
for  the  work  required  of  them,  so  that  it  was  necessary  to  supple- 
ment the  equipment  from  Government  stock.  It  was  not  proved  that 
this  equipment  was  included  in  the  agreement  that  claimant  made 
with  Simmons  and,  therefore,  there  can  be  no  obligation  on  the  part 
of  the  Government  to  pay  rental  for  it,  nor  any  liability  to  replace 
or  compensate  claimant  for  the  articles  thereof  claimed  to  have  been 
lost. 

VIIL 

Nothing  was  said  by  Simmons  at  the  interview  in  Cincinnati  afore- 
said agreeing  or  assuming  on  the  part  of  the  Government  to  insure 
claimant's  animals  or  other  equipment  against  loss  or  damage,  or  to 
undertake  or  provide  for  the  care  of  the  animals  and  equipment  or 
to  be  responsible  therefor  in  any  way.  Claimant  rarely  visited  the 
corral  or  stables  while  his  equipment  was  there,  although  he  might 
freely  have  had  such  access  at  any  time  he  desired.  He  was  never 
refused  access  to  the  stables  and  corral  nor  to  any  part  of  the  field 
where  the  men  and  teams  were  working.  There  was  no  require- 
ment on  the  part  of  the  Government  that  his  animals  when  not 
■  working  should  be  kept  in  the  stable  or  corral  constructed  for  them 
as  aforesaid,  and  he  was  entirely  at  liberty,  if  conditions  at  said 
stables  and  corral  were  unsatisfactory  to  him,  to  have  kept  his  ani- 
mals and  equipment  elsewhere,  as  was,  in  fact,  done  by  other  con- 
tractors whose  teams  were  working  at  the  field. 

CONCLUSION. 

Claimant's  testimony  is  to  the  effect  that  the  proposition  of  taking 
his  equipment  to  McCook  Field  was  first  made  to  him  by  Allen, 
who  told  him  that  he  would  go  there  "under  the  same  conditions 
that  I  came  to  Moraine  City."  These  conditions,  as  testified  to  by 
claimant,  related  mainly  to  rates  of  payment  for  teams,  scrapers, 
plows,  saddle  horses,  etc.,  although  he  testified  further  that  Allen 
said  that  the  Government  would  take  care  of  his  animals  and  return 
them  to  him  in  the  same  condition  in  which  they  were  brought  to 
McCook  Field.  This  last  .contention  appears  to  have  been  made  for 
the  first  time  in  claimant's  letter  to  Simmons  of  September  10,  1918, 
and  was  promptly  disavowed  by  the  latter  in  his  replv  of  Septem- 
ber 13.  "^ 
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Allen  concedecUy  had  no  authority  to  make  any  agreement  for  the 
Government  and  was  not  even  <;alled  as  a  witness.  Whatever  ag^ree- 
ment  there  was,  therefore,  depends  on  what  took  place  upon  the  oc- 
casion of  the  conference  at  claimant's  office  in  Cincinnati.  The  testi- 
mony of  both  Simmons  and  Biehle  was  very  clear  to  the  effect  that 
nothing  was  said  by  Simmons  at  this  interview  in  which  he  agreed  in 
any  w^ay  that  the  Government  should  be  responsible  for  the  care  of 
the  live  stock  or  for  the  condition  of  the  stables.  These  and  the 
other  buildings  were  to  be  constructed  simply  as  a  matter  of  con- 
venience and  the  evidence  shows  that  the  rates  of  hiring — which,  ac- 
cording to  both  parties,  was  the  principal  subject  discussed — ^wcre 
intended  to  cover  the  feeding  and  care  of  the  live  stock.  It  is  not 
claimed  that  the  arrangement  entered  into  at  this  interview  was  sub- 
sequently modified,  with  the  single  exception  above  found,  which 
related  only  to  the  rate  of  hire  for  teams. 

Claimant,  therefore,  is  in  the  position  of  relying  for  the  establish- 
ment of  his  claim  upon  statements  alleged  to  have  been  made  to  him 
by  a  person  whom  he  did  not  call  as  a  witness  and  who  admittedly 
was  not  a  Government  representative  in  any  sense,  and  as  far  as  ap- 
pears had  never  claimed  to  be. 

Taking  the  most  favorable  view  of  claimant's  testimony  upon  this 
point,  if  simply  establishes  what  this  unauthorized  person  told  him 
of  the  terms  of  an  agreement  which  the  Government  w^ould  make 
with  him  but  w^iich  was  never  confirmed  as  to  the  point  in  dispute 
by  any  person  having  any  semblance  of  authority. 

Moreover,  it  appears  that  all  claimant's  equipment,  animals,  and 
machine  were  employed  at  McCook  Field.  It  does  not  appear  that 
he  had  any  other  business,  nor  does  it  seem  unfair  to  draw  the  infer- 
ence that  the  major  part  of  his  capital  was  invested  in  this  equip- 
ment. He  is  unquestionably  a  man  of  experience  in  his  line.  He 
personally  selects  and  buys  his  mules.  It  is  incomprehensible  that 
under  the  circumstances  he  should  have  trustingly  confided  a  large 
number  of  valuable  animals,  representing  to  him  so  large  an  invest- 
ment, to  the  mercies  of  people  whom  he  knew  nothing  about,  without 
the  most  definite  and  specific  of  agreements  as  to  the  responsibility 
for  their  proper  care.  It  is  unbelievable  that  in  the  absence  of  such 
a  definite  and  specific  agreement  he  should  have  failed  to  exercise 
personally  close  supervision  over  them,  or  provide  for  such  super- 
vision by  someone  in  whom  he  had  entire  confidence.  In  short,  he 
impressed  the  Board  as  too  intelligent  and  experienced  a  business 
man  to  have  ever  made  such  an  agreement  as  he  now  seeks  to  estab- 
lish. The  only  explanation  compatible  with  all  the  facts  proven  is- 
that  he  believed  his  interests  would  be  thoroughly  protected  by  Glea- 
faon,  whom  he  knew  and  had  employed,  and  whose  appointment  as 
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foreman  he  had  secured.  It  is  not  the  Government's  fault  if  his 
confidence  proved  to  be  misplaced. 

Our  conclusion  is  that  the  evidence  does  not  establish  that  any 
responsibility  for  the  care  or  condition  of  the  animals  was  assumed 
by  the  Government. 

After  the  hearing  at  the  office  of  the  Board  on  November  21,  1919, 
the  testimony  of  a  munber  of  witnesses  was  taken  upon  claimant's 
request  at  Dayton  and  Cincinnati,  Ohio.  The  testimony  of  these 
witnesses  was  mainly  to  the  eflFect  that  they  helped  with  harnessing 
the  teams  and  about  the  stables  generally,  although  they  were  paid 
by  the  Government  paymaster,  and  not  by  claimant.  It  is  interesting 
to  note  in  this  connection  that  two  of  these  witnesses  (Dennis  and 
Johnson),  who  swore  that"they  were  paid  at  all  times  by  the  Govern- 
ment paymaster,  were  among  the  persons  whose  names  claimant  in- 
cluded in  his  statement  of  account  rendered  on  November  11,  1918, 
to  Simmons  as  having  been  paid  certain  sums  by  him,  although  (as 
he  then  claimed)  they  should  properly  have  been  paid  by  the  Govern- 
ment. 

The  testimony  of  these  witnesses  does  not,  in  our  opinion,  taken 
with  the  other  evidence,  establish  any  agreement  on  the  part  of  the 
Government  to  care  for  claimant's  animals  or  other  equipment  or  to 
insure  their  health,  condition,  or  safe  return. 

We  find,  therefore,  that  claimant  has  not  established  the  existence 
of  any  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
under  which  this  Board  can  recommend  any  relief. 

DECISION. 

This  Board  will  enter  a  final  order  in  the  usual  form,  denying  the 
relief  sought. 
Col.  Delafield,  Lieut.  Col.  Williams,  and  Mr.  Wise  concurring. 
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Case  No.  2271. 

l7i  rc  CLAIM  OF  GLOBE  AUTOMATIC  SPRINKLER  CO. 

1.  OVERTIME. — Where  claimant  employed  labor  overtime,  in  performing   a 

formal  Government  contract,  such  overtime 'being  authorized  by  the 
contract,  and  the  contract  provides  for  extra  pay  in  case  of  overtime, 
and  it  appears  that  the  necessity  for  employing  overtime  labor  was  not 
due  to  any  neglect  on  the  part  of  the  contractor,  claimant  will  be  en- 
titled to  be  reimbursed  for  the  amount  so  expended. 

2.  CLAIM  AND  DECISION.— Claim  is  made   for  |2,969.74,  for  overtime   em- 

ployed In  performing  a  formal  contract,  claim  coming  to  this  Board  by 
appeal  from  th«  Claims  Board  of  the  Construction  Division.  Held^ 
claimant  Is  entitled  to  recover. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board  of 
the  Construction  Division  of  the  Army  disallowing  the  claim  of  the 
Globe  Automatic  Sprinkler  Co.,  of  2019  Washington  Avenue,  Phila- 
delphia, Pa.,  for  $5,937.47  alleged  to  be  due  to  it  upon  the-perform- 
ance  of  two  contracts  for  the  installation  of  sprinkler  systems  in 
warehouses  Nos.  1  to  8  at  the  Columbus  Interior  Storage  Depot  at 
Columbus,  Ohio.  On  account  of  an  error  in  the  computation  of  the 
amount  of  the  claim,  under  its  own  theory  of  the  case,  the  claimant 
amended  the  petition  upon  the  hearing  to  reduce  the  amount  claimed 
to  $2,969.74,  of  which  $2,376.79  is  the  amount  alleged  to  have  been 
paid  by  the  claimant  to  labor  for  overtime  and  $593.93  is  25  per  cent 
of  such  labor  charge  to  cover  overhead,  in  accordance  with  the  pro- 
visions of  the  contract  which  read :  "  Such  special  extra  labor  and 
extra  material  items  therein  listed  as  cost  items  plus  25  per  cent  to 
cover  overhead  and  profit,"  and  the  third  paragraph  of  Construction 
Division  Bulletin  No.  62  which  says :  "  When  overtime  work  is  re- 
quired it  must  be  authorized  by  the  constructing  quartermaster  and 
records  of  all  such  overtime  kept." 

2.  The  normal  charge  to  be  paid  labor  under  this  contract  was 
$5  a  day.  The  claimant  found  it  impossible  to  get  labor  -at  that  rate 
and  was  compelled  to  pay  $6.25  a  day,  for  which  the  labor  was  will- 
ing to  work  nine  hours. 
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3.  Maj.  T.  Frank  Quilty,  Engineer  Corps,  United  States  Army, 
the  constructing  quartermaster  at  the  work,  refused  to  approve  the 
item  of  overtime  and  his  position  was  sustained  by  the  Claims  Board 
of  the  Construction  Division.  Maj.  Quilty  testified  that  his  refusal 
was  due  to  his  belief  that  overtime  would  not  have  been  necessary  had 
claimant  used  due  diligence  in  arranging  for  its  supply  of  compo- 
nent parts,  the  delivery  of  which  was  delayed  far  beyond  the  time 
he  thought  sufficient  for  their  procurement.  He  did  testify  that  if  the 
claimant  actually  used  its  best  efforts  to  obtain  an  early  delivery  of 
component  parts,  then,  after  the  delivery  of  material  upon  the  work, 
the- need  for  its  immediate  installation  and  operation  was  so  urgent, 
he  would  have  felt  justified  in  authorizing  overtime  to  bring  about 
an  early  completion  of  the  work. 

DECISION. 

1.  The  record  in  this  case  is  somewhat  confused  because  the 
claimant  failed  to  recognize  the  proper  theory  upon  which  to  present 
its  claim.  It  proceeded  upon  a  theory  that  the  true  description  of 
the  situation  encountered  was  that  labor  demanded  $6.25  per  day, 
and  was  willing  to  work  nine  hours  therefor,  whereas  $5  for  an 
eight-hour  day  was  the  standard  for  such  work.  Upon  this  theory 
Mr.  W.  F.  Kitz,  its  assistant  general  manager,  incorrectly  answered 
hypothetical  questions  put  to  him.  Upon  his  cross-examination,  it 
developed  that  the  claim  was  properly  grounded  upon  an  actual 
need  for  overtime  work  independent  of  the  daily  rate  demanded 
by  labor  and  that  the  laborers  worked  nine  hours  a  day  by  reason 
of  the  actual  needs  of  the  work  rather  than  because  the  claimant 
made  a  nine-hour  day  a  condition  of  paying  $6.25.  It  was  shown 
that  a  laborer  who  worked  four  hours  during  one  day  was  paid 
$2.50,  whereas  a  laborer  who  worked  the  last  four  hours  of  the  day 
pltLS  an  additional  hour  was  paid  $3.75. 

2.  It  is  the  opinion  of  this  Board  that  Maj.  Quilty's  refusal  to  ap- 
prove the  use  of  labor  in  excess  of  eight  hours  was  not  in  fact  an 
arbitrary  refusal.  His  approval,  however,  was  improperly  with- 
held because  of  a  lack  of  information  as  to  the  actual  difficulties 
encountered  by  the  claimant  in  effecting  a  prompt  delivery  of  com- 
ponent parts.  The  deferred  class  of  priority  certificate  granted  to 
the  claimant  by  the  War  Industries  Board  and  other  causes  com- 
bined to  make  the  delay  of  the  claimant  in  procuring  component 
parts  excusable. 

3.  An  excusable  delay  having  retarded  the  performance  of  the 
Work,  the  urgent  need  for  the  sprinkler  protection  made  it  neces- 
sary to  use  labor  overtime.  Upon  this  basis,  the  Government's  only 
witness,  Maj.  Quilty,  testified  that  he  would  have  regarded  the  use 
of  overtime  entirely  justifiable  and  entitled  to  his  ^JfErgj^ba^QQQl^ 
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4.  The  Board  is  of  the  opinion  that  Maj.  Quilty's  approval  should 
have  been  given  and  the  claimant  is  entitled  to  recover  the  actual 
amount  paid  for  overtime  plus  25  per  cent  thereon,  in  accordance 
with  the  terms  of  the  contract. 

5.  Nothing  in  the  record  contradicts  the  tabulated  and  extended 
statements  of  the  claimant  and  it  therefore  appears  the  claimant 
is  entitled  to  be  paid  $2,969.74.  An  examination  of  the  claimant's 
overtime  record  will  be  made  and  the  amount  found  herein  is  sub- 
ject to  reduction  in  the  event  that  the  amount  paid  for  overtime  was 
less  than  $2,375.79. 

DISPOSITION.  *     . 

1.  This  Board  will  make  a  settlement  contract  in  accordance  with 
this  decision,  and  will  cause  the  same  to  be  executed  on  behalf  of 
the  United  States  and  by  the  claimant,  ahd  to  be  transmitted  to 
the  appropriate  finance  oflScer  for  payment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  1572. 

In  re  CLAIM  OF  MOTOR  PKOBVCTS  COBPOKATIOH. 

1.  TE3CP0&ABT    AND    PERMAHSHT     BXTILBING     CONSTKUCTIOn.— WHere 

claimant  was  instructed  by  the  OoYemment  to  procure  immediate  con- 
struction at  Government  expense  of  an  inexpensive  temporary  building 
for  assembling  monoplanes,  and  owing  to  dificulty  and  delay  Involved 
in  procuring  materials  for  such  a  building  claimant  procured  the  con- 
struction of  a  permanent  building^  there  was  an  agreement  within  the 
meaning  of  the  terms  of  the  act  of  March  2,  1919,  under  which 
claimant  is  entitled  to  reimbursement  to  the  extent  of  the  cost  of 
such  a  temporary  building  at  the  time  the  instructions  were  given, 
less  its  present  salvage  value. 

2.  CLAIM  AKB   BECISION.^Claim  under  the  act   of  March  2,   1919,  based 

upon  an  oral  agreement  to  the  efTect  that  the  Qovemment  would  pay 
the  cost  of  construction  of  a  temporary  building  for  assembling  mono- 
planes.   Held,  claimant  Is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT.. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  imder  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $24,620  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  June,  1918,  the  Bureau  of  Aircraft  Production  had  under 
consideration  the  construction  of  a  new  type  of  monoplane  designed 
by  a  Mr.  Stout  and  known  as  the  Stout  monoplane.  No  plane  like 
the  Stout  monoplane  had  been  flown  successfully,  although  experi- 
ments with  a  similar  plane  had  been  made  in  England.  The  design 
called  for  the  engines  and  the  pilot's  seat  to  be  placed  between  the 
upper  and  lower  surfaces  of  the  wing.  There  was  no  fuselage,  but 
there  was  a  slight  enlargement  of  the  plane  at  the  center  to  accom- 
modate the  engine  and  the  pilot.  Mr.  Stout's  theory  was  to  make  the 
whole  airplane  conform  as  nearly  as  possible  to  one  big  wing.  One 
advantage  of  this  kind  of  plane  was  the  unusual  speed  that  would 
be  developed. 

3.  Lieut.  Col.  J.  G.  Vincent  was  the  chief  of  the  Engineering 
Division  of  the  Bureau  of  Aircraft  Production  and  Mr.  W.  C.  Potter 
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was  at  that  time  in  full  charge  of  the  bureau,  and  at  a  conference 
they  decided  to  experiment  with  the  Stout  monoplane.  The  usual 
practice  for  placing  orders  for  experimental  machines  was  to  give 
an  order  for  three  machines.  Maj.  H.  E.  Blood  was  directed  by  Col. 
Vincent  to  go  to  the  claimant's  plant  in  Detroit  and  make  the  neces- 
sary arrangements  for  the  manufacture  and  assembly  of  three  Stout 
monoplanes. 

4.  Maj.  Blood  went  at  once  to  Detroit  and  conferred  with  the 
claimant's  officers  and  made  a  verbal  agreement  with  the  claimant 
for  the  construction  of  three  Stout  monoplanes,  in  accordance  with 
his  instructions.  This  was  on  or  about  June  11,  1918.  At  that  time 
the  claimant  was  engaged  in  its  regular  business,  which  was  the 
manufacture  of  parts  for  automobiles.  It  had  never  previously 
made  any  airplanes  and  it  had  no  building  that  was  suitable  or 
could  have  been  used  for  the  assembly  of  airplanes-.  This  deficiency 
was  called  to  the  attention  of  Maj.  Blood,  and  he  told  the  claimant 
that  it  should  put  up  a  cheap  and  temporary  building  suitable  for 
the  assembly  of  three  monoplanes,  and  the  United  States  would 
pay  for  it.  He  told  Mr.  Rands,  the  claimant's  president,  that  the 
job  was  an  experimental  one  and  that  the  construction  was  of  an 
emergency  character  and  that  it  should  be  done  as  cheaply  as  pos- 
sible. There  were  no  other  restrictions  imposed  on  the  claimant  in 
respect  to  the  character  of  the  building  that  it  was  to  erect. 

5.  Immediately  after  this  conversation  the  claimant  attempted 
to  arrange  for  the  construction  of  a  cheap  temporary  building,  using 
the  most  inexpensive  kind  of  construction  that  was  possible.  It 
was  found  that  there  were  neither  materials  nor  labor  to  be  had  for 
the  prompt  construction  of  such  a  building.  The  claimant  found, 
however,  that  it  could  secure  at  once  the  materials  for  the  construc- 
tion of  an  assembly  building,  which  would  be  of  a  better  character 
than  the  one  contemplated  by  Maj.  Blood  and  more  expensive.  The 
more  costly  building  was  the  only  kind  that  could  be  erected  im- 
mediately and  in  time  to  meet  the  requirements  for  the  assembly 
of  the  monoplanes.  Accordingly  the  claimant  within  a  day  or  two 
after  receiving  the  order  from  Maj.  Blood  made  a  contract  for  a 
building,  whose  dimensions  were  about  100  feet  by  100,  the  cost 
of  which  amounted  to  $70,114.91. 

6.  Maj.  Blood  reported  what  he  had  done  to  Col.  Vincent,  and 
his  orders  were  approved,  but  it  was  decided  to  enter  into  a  written 
contract  with  the  claimant  for  but  one  monoplane  at  that  time. 
Acordingly  a  written  contract  was  drawn  and  executed  and  dated 
June  26,  1918,  No.  60-A.  This  contract  provided  for  the  manufac- 
ture by  the  claimant  of  one  monoplane  on  a  cost-plus  basis  and  made 
no  mention  of  the  erection  of  the  assembly  building  by  the  claimant. 
The  award  of  a  contract  for  one  monoplane  was  not  intended  to  be 
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a  restriction  on  carrying  through  the  experiments  with  the  Stout 
monoplane  but  was  intended  only  as  one  step  in  the  plan.  Maj. 
Blood's  order  for  the  construction  of  an  assembly  building  large 
enough  to  hold  three  monpplanes  was  never  recalled  or  modified. 
The  size  of  the  building  actually  constructed  was  the  size  required 
for  an  assembly  building  for  three  monoplanes  and  was  not  too 
large  for  that  purpose.  An  assembly  building  for  airplanes  must 
necessarily  be  built  without  any  uprights  between  the  walls  and  for 
that  reason  the  construction  of  any  building  suitable  for  assembling 
planes  is  expensive.  Both  Maj.  Blood  and  Col.  Vincent  examined 
the  assembly  building  after  it  was  completed  and  both  testified  it  was 
a  building  suitable  for  the  purpose  of  an  assembly  building  and  of  the 
proper  size  to  contain  three  planes  but  that  the  kind  of  construction 
used  was  of  a  more  expensive  kind  than  that  which  was  contemplated 
at  the  time  the  order  for  the  building  was  given. 

7.  The  claimant  asks  to  be  reimbursed  for  what  an  inexpensive 
building  of  the  kind  contemplated  by  Maj.  Blood  at  the  time  his 
order  was  given  would  have  cost,  in  June,  1918,  less  the  salvage 
value  of  such  a  building  if  it  had  been  built. 

DECISION. 

1.  An  oral  agreement  was  entered  into  between  the  United  States 
and  the  claimant  on  or  about  June  11,  1918,  by  the  terms  of  which 
the  United  States  agreed  to  reimburse  the  claimant  the  cost  of 
an  inexpensive  building  suitable  for  the  assembly  of  three  mono- 
planes. The  claimant  performed  the  agreement  but  constructed,  by 
reason  of  the  necessity  for  having  the  building  completed  immedi- 
ately, one  that  cost  it  considerably  more  than  tlie  contemplated  one 
would  have  cost.  The  claimant  is  entitled  to  be  paid  what  a  tempo- 
rary building  of  inexpensive  construction  suitable  for  the  assembly 
of  three  monoplanes  would  have  cost  in  June,  less  salvage.  What 
such  a  cost  would  have  been  should  be  determined  by  the  proper 
officers  and  experts  in  the  Construction  Division  of  the  United  States 
Army  who  will  also  determine  what  the  salvage  value  of  such  build- 
ing would  be  at  the  time  settlement  is  made. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
&  Traffic  Division. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  1678. 

In  re  CLAHC  OF  I8C0  CHEKICAL  CO. 

1.  KELEASE. — Where  the  parties  to  a  contract  signed  a  supplemental  affree- 
ment  in  which  the  contractor  released  "  the  Vnited  States  from  any  and 
all  claims  which  it  may  have  by  reason  of  the  termination  of  the  said 
contract/'  the  contractor  is  not  entitled  to  an  award  on  a  claim  against 
the  QoTernment  arising  out  of  the  original  contract. 

9.  CLAIM  AKB  DECISION. — This  claim  was  originally  made  under  the  act 
of  March  8,  1919,  but  is  treated  as  though  presented  under  O.  0.  103, 
War  Department,  1918.  It  is  for  reimbursement  of  loss  sustained  on  a 
proxy- signed  contract  for  manufacture  of  sulphur  monochloride. 
Claimant  executed  a  release.     Held,  no  relief  can  be  awarded. 

Mr.  Huidekoper  writing  the  opinion  of  the  board. 

FINDINGS  OF  FACT. 

The  board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  by  petition  and  is  treated  as  though 
presented  in  accordance  with  G.  O.  No.  103,  War  Department,  1918, 
and  is  for  $7,706.16,  under  the  following  circumstances : 

2.  On  June  10,  1918,  the  claimant,  Isco  Chemical  Co.  (Inc.),  en- 
tered into  proxy-signed  contract  G.  P.  R.  No.  2070,  with  the  War 
Department,  to  furnish  approximately  900  tons  of  sulphur  mono- 
chloride  for  war  purposes.  After  the  signing  of  the  armistice  it 
appears  that  no  deliveries  of  the  materials  to  be  furnished  had  been 
made,  and  the  contract  was  terminated  in  accordance  witK  a. sup- 
plemental agreement  dated  January  27,  1919. 

3.  The  supplemental  agreement  was  properly  executed  by  the 
vice  president  of  the  claimant  company  and  by  Col.  William  H. 
Walker,  Chemical  Warfare  Service,  U.  S.  Army,  and  Capt.  Robert 
W.  Gordon,  Chemical  Warfare  Service,  U.  S.  Army.  It  was  ap- 
proved on  March  24,  1919,  by  the  Board  of  Review  of  the  Chemical 
Warfare  Service,  and  on  June  16,  1919,  by  the  War  Department 
Claims  Board.  The  following  provision  is  contained  in  article  3  of 
said  supplemental  contract : 

"  The  United  States  shall  pay  to  the  contractor  the  net  amount  of 
ten  thousand  one  hundred  thirty-eight  dollars  and  sixty-four  cents 
($10138.64).  This  amount  is  computed  in  the  manner  described  in 
detail  in  schedule  1  hereto  attached  and  made  a  part  hereof.  The 
said  above  payment  is  made  in  full  settlement  of  all  damages  suf- 
fered or  incurred  by  the  contractor  by  reason  of  the  termination  of 
said  contract  and  in  full  settlement  of  all  charges  or  claims  of  said 
contractor  against  the  United  States  arising  out  of  either  said  con- 
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tract  G.  p.  R.  No.  2070  or  this  first  supplement  agreement  thereto. 
The  contractor  hereby  releases  the  United  States  from  any  and  all 
claims  whic  h  it  may  have  by  reason  of  the  termination  of  said  con- 
tract, and  the  United  States  shall  not  be  under  obligation  to  make 
any  further  payment  to  the  contractor  other  than  the  sum  specified 
in  this  article." 

4.  It  further  appears  that  in  response  to  a  letter  dated  November 
21,  1918,  from  the  commandant  of  the  Edgewood  Arsenal,  request- 
ing certain  data  relative  to  contract  (t.  P.  R.  No.  2070,  the  claimant 
replied  by  letter  dated  December  10,  1918,  stating  that  it  hoped  the 
data  would  enable  the  (jovernment  to  pay  promptly  the  funds  due, 
which  claimant  needed.  Under  paragraph  6  of  claimant's  letter 
of  December  10  it  made  claim  for  additional  compensation,  viz :  In- 
terest, $146.16,  and  compensation  for  actual  loss  sustained  due  to 
cancellation  of  contract,  $7,560.  These  are  the  identical  items  for 
which  claim  is  now  made  before  this  Board. 

5.  On  April  10,  1919,  the  claimant  wrote  to  Capt.  Robert  D.  Gor- 
don, of  the  Edgewood  Arsenal,  acknowledging  receipt  of  six  copies 
of  the  supplemental  agreement  No.  1  to  G.  P.  R.  contract  No..  2070, 
and  stated  that  it  was  in  complete  agreement  with  the  provisions  of 
the  supplemental  agreement  so  far  as  it  related  to  the  paragraphs  in 
claimant's  letter  of  December  10,  excepting  paragraph  6,  and  the 
claimant,  therefore,  requested  reconsideration  of  the  action  in  regard 
to  the  two  provisions  of  paragraph  6  of  their  letter  of  December  10. 

On  April  15  Col.  William  H.  Walker,  C.  W.  S.,  U.  S.  Army,  com- 
mandant of  the  Edgewood  Arsenal,  replied  to  claimant,  explaining 
why  the  interest  charged  could  not  be  allowed,  and  stating : 

"  The  only  method  by  which  you  could  receive  reimbursement  for 
the  interest  rharges  noted  is  to  make  a  claim  under  Supply  Circular 
No.  17,  which  provides  for  those  claims  against  the  Government  for 
which  a  definite  contract  did  not  exist  at  the  time  the  armistice  was 
signed.  The  machinery  for  making  such  a  claim  is  exceedingly  com- 
l)licated  and  while  I  do  not  believe  it  is  worth  your  while  to  attempt 
the  same  I  assure  you  that  this  Board  is  willing  to  transmit  such  a 
claim  to  the  Board  of  Review  in  Washington,  which  alone  has  power 
to  review  the  same.     *     *     *  " 

On  April  17  claimant  wrote  Col.  Walker  arguing  in  favor  of  allow- 
ance of  the  items  contained  in  its  letter  of  December  10,  and  stating: 

"We  would  ask  that  you  advise  us  specifically  whether  the  pro- 
posed settlement  No.  1  can  be  accepted  by  us  to  facilitate  payment 
under  its  terms  without  invalidating  the  additional  claim  which  we 
have  above  discussed." 

On  April  21, 1919,  Col.  Walker  replied: 

"  It  is  not  possible  for  us  to  accept  a  partial  settlement  of  this 
claim.  If,  therefore,  you  finally  decide  that  you  will  not  accept  pay- 
ment as  per  our  original  offer,  the  claim  must  go  to  Washington  as 
unsettled. 

Digitized  by  V^OOQ IC 


224  DECISIONS   BOARD  OF   CX)NTRACT   ADJUSTMENT. 

"All  that  is  necessary  on  your  pait  t)  accomplish  this  is  to  defi- 
nitely refuse  our  offer  of  settlement.  We  will  then  forward  the  record 
to  A\^ashin^on  as  a  ( ase  in  whi(  h  we  have  failed  to  reach  a  settle- 
ment with  the  contractor,  and  at  some  future  date  your  case  will  be 
called  by  the  Washington  Board.  This  Board  is  very  murh  con- 
p;ested  at  this  time  and  I  am  unable  even  to  predict  when  your  case 
may  be  reached  by  it." 

DECISION. 

1.  The  petition  in  this  case  sets  forth  the  same  items  of  claim  which 
are  contained  in  paragraph  6  of  claimant's  letter  of  December  10, 
1918,  wherein  it  gave  to  the  commandant  of  the  Edgewood  Arsenal 
the  necessary  data  to  enable  the  Government  to  settle  its  contract 
G.  P.  It.  No.  2070.  l^pon  full  consideration  of  the  data  submitted 
by  claimant  in  its  letter  of  December  10,  a  supplemental  agreement 
No.  1  was  drawn  under  date  of  January  27,  1919,  and  subsetjuently 
signed  by  the  claimant  and  the  representatives  of  the  Government. 
This  supplemental  agreement  fully  terminates  and  settles  all  charges 
or  claims  against  the  United  States  arising  out  of  contract  G.  P.  K. 
No.  2070,  or  the  said  first  supplemental  agreement,  and  rieleases  the 
United  States  from  any  and  all  claims  which  it  may  have  by  reason  of 
the  termination  of  said  contract  upon  payment  of  $10,138.64. 

2.  The  claimant  repeatedly  insisted  that  the  items  of  claim  now 
presented  to  this  Board  should  be  included  in  the  settlement  agree- 
ment, but  they  were  fully  considered  by  the  representatives  of  the 
Government  and  disallowed.    No  fraud  or  duress  is  shown. 

3.  It  has  been  held  in  case  No.  2208  of  the  Signal  Knitting  Mills, 
decided  by  this  Board  on  December  3,  1919,  that  a  release  of  any 
and  all  debts  and  liabilities,  claims  and  causes  of  action,  released 
unenforcible  as  well  as  enforcible  claims,  and  that  the  act  of  March 
2,  1919,  does  not  revive  a  previous  equitable  claim  which  has  ceased 
to  exist  because  of  an  agreement  of  mutual  release. 

It  has  also  been  held  by  this  Board  in  case  No.  160,  decided 
November  21,  1919,  in  the  claim  of  A.  P.  Baker  &  Co.,  that  "  the 
cancellation  agreement  released  the  Government  from  all  claims,  and 
the  subsequent  passage  of  the  act  of  March  2,  1919,  would  not  revive 
claims  that  have  been  released  by  valid  agreement  and  the  claimant 
would  not  be  entitled  to  recover." 

4.  Because  the  claimant  has  received  from  the  Government  the 
sum  of  $10,138.64  "  in  full  settlement  of  all  damages  suffered  or 
incurred  "  by  it  by  reason  of  the  termination  of  its  contract  G.  P.  R. 
No.  2070,  "  and  in  full  settlement  of  all  charges  or  claims  "  against 
the  United  States  arising  out  of  said  contract  and  has  released  "  the 
United  States  from  any  and  all  claims  which  it  may  have  by  reason 
of  the  termination  of  the  said  contract,"  the  Board  is  of  the  opinion 
that  the  relief  prayed  for  should  be  denied,  and  it  is  so  adjudged. 

^"ol.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  1773. 

In  re  CLAIM  OF  WALTER  M.- STEPPACHER  A  GO.   (INC.). 

1.  PBOKISE  OF  CONTRACT. — Where  a  contractor  is  definitely  promised  an 

order  for  the  manufacture  of  goods  and  is  requested  to  hold  its  work- 
men together  in  order  to  execute  the  order,  there  is  an  agreement 
within  the  purview  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  based  upon  an 

oral  promise  of  a  contract  for  the  manufacture  of  olive  drab  flannel 
shirts.     Held,  claimant  is  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  disallowing  a  claim  for  $1,336.10  on  an  informal  con- 
tract. Statement  of  claim  was  filed  on  Form  A.  The  circumstances 
are  as  follows: 

2.  On  October  16,  1918,  Clarence  L.  Marks,  vice  president  of  the 
claimant,  called  upon  George  P.  Wakefield,  assistant  chief  of  the 
light  goods  section  of  the  Quartermaster  General's  Department, 
and  informed  him  that  the  contract  for  olive  drab  flannel  shirts 
under  which  the  claimant  was  manufacturing  for  the  Government 
would  be  finished  in  a  few  days.  Mr.  Marks  inquired  whether  claim- 
ant would  be  expected  to  fill  further  orders  for  the  Government,  or 
could  take  up  civilian  work.  Mr.  Wakefield  replied  that  he  was 
greatly  pleased  with  the  manner  in  which  the  claimant's  work  had 
been  done,  and  wished  to  place  with  it  a  further  order  for  12,000 
shirts.  Mr.  Wakefield  further  stated  that  he  wanted  the  claimant  to 
retain  that  part  of  its  organization  consisting  of  the  cutters,  and 
that  he  would  see  that  the  contract  was  forthcoming  without  delay. 
Mr.  Marks  agreed  that  this  should  be  done, 

3.  Shortly  after  October  30,  1918,  the  claimant  received  an  order 
for  12,000  olive  drab  flannel  shirts  at  53  cents  each.  The  order, 
which  was  intended  for  the  claimant,  was  erroneously  made  out  in 
the  name  of  W.  Maurice  Steppacher  as  contractor,  and  was  re- 
turned for  correction.  The  corrected  order  was  not  received,  and 
claimant  was  advised  on  November  20  that  the  Government  would 
not  want  fulfillment  of  the  order. 
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4.  On  the  hearing  it  appeared  from  the  claimant's  evidence  that 
all  of  the  expenditures  mentioned  in  the  claim,  except  the  wages  of 
certain  cutters,  had  been  made  in  the  expectation  of  further  Govern- 
ment work,  but  before  the  request  of  Mr.  Wakefield  that  the  claimant 
hold  its  organization  together  in  preparation  for  the  proposed  con- 
tract. 

5.  Acting  upon  the  request  of  Mr.  Wakefield  that  the  claimant 
keep  its  organization  together,  it  paid  to  these  cutters  four  weeks' 
wages,  amounting  to  $312,  covering  the  period  from  October  23  to 
November  20,  during  which  time,  having  no  work  of  the  character 
for  which  they  were  being  retained,  the  claimant  set  them  at  odd 
jobs.  The  service  they  rendered  while  waiting  for  the  Government 
work  was  worth  to  claimant  half  the  amount  paid  them. 

6.  On  the  hearing  claimant  abandoned  all  claim  for  other  items. 

DECISION. 

1.  The  request  of  the  representative  of  the  Quartermaster  Gen- 
eral's Department  that  the  claimant  hold  its  force  of  cutters  together 
until  it  should  receive  the  further  contract  from  the  Government, 
and  his  promise  to  see  that  a  contract  should  be  forthcoming,  which 
request  the  latter  agreed  to,  enter  into  the  proposed  contract  with 
the  claimant,  to  repay  it  such  expense  as  it  incurred  in  holding  its 
force  together  in  anticipation  of  the  promised  contract. 

2.  The  amount  of  the  wages  paid  the  claimant's  cutters  for  the 
period  of  four  weeks  before  it  was  notified  that  the  contract  would 
not  be  awarded,  less  the  value  of  the  work  of  the  cutters  to  the 
claimant  during  that  period  amounting  to  50  per  cent  of  their  wages, 
should  be  awarded  to  the  claimant,  and  it  is  entitled  to  receive  the 
sum  of  $156,  the  amount  of  such  difference. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision  and  transmit  the  same  to  the  Claims  Board,  Director  of  Pur- 
chase, for  appropriate  action  and  payment. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  561. 

In  re  CLAIM  OF  FBEIBEBO  LUMBER  GO. 

1.  EXTBA  MATEBIAL. — Where  clalmanit  had  a  formal  contract  with  the  Air 

Service  for  the  sawing  of  propeller  Inmber  and,  during  the  performance 
of  such  contract  the  Government  required  the  contractor  to  saw  the 
logs  so  that  the  parts  of  the  log  left  would  be  suitable  to  make  gun 
stock  flitches,  and  the  Government  agreed  to  And  the  contractor  a  buyer 
for  the  gun  stock  flitch  lumber  at  |80  per  thousand,  and  the  change 
required  the  contractor  to  use  many  more  logs  in  performing  its  formal 
contract,  and  the  Government  failed  to  procure  a  purchaser,  as  iX  had 
agreed,  there  is  an  implied  agreement  on  the  part  of  the  Government 
to  reimburse  the  contractor  the  extra  expense  incurred  in .  com- 
plying with  the  Government's  request. 

2.  WAIVEB  OF  DELAY  IN  BELIVEBY. — Where  the  contractor  was  behind  in 

its  deliveries,  but  the  Government  continued  to  accept  deliveries,  the 
Government  can  not,  long  afterward,  cancel  the  contract  because  of 
such  delays  in  delivery;  the  Government  being  deemed  to  have  waived 
any  advantage  it  might  have  taken  because  of  late  deliveries. 

3.  CLAIM  AKB   BECISIOH.— Claim   is   flled  for  |4,716.95   under   the   act   of 

March  2,  1919,  for  extra  lumber  used  in  sawing  logs  in  a  different 
manner,  at  the  special  request  of  the  Government,  than  would  be  other- 
wise required  in  performing  a  formal  contract  for  producing  propeller 
lumber.     Held,  claimant  is  entitled  to  recover. 

Lieut.  Col.  Jiinkin  writing  the  opinion  for  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $4,716.95  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Although  filed  as  a  class  B  claim,  the  several  claims  of  the  peti- 
tioner are  based  upon  (a)  a  formal  valid  contract  and  (6)  an  alleged 
implied  agreement  arising  as  hereinafter  set  forth. 

3.  The  items  of  the  claim  as  set  up  in  the  petition  are  as  follows: 

4,500  feet  of  walnut,  cut  into  propoUer  lumber,  at  $310 
per  thousand  feet $1,395.00 

Which  claimant  proposes  to  salvaue  at  $00  [)er  thousand 
feet 405.  00 

Leaving  a  balance  due  on  this  Item $990.00 

14,894  feet  of  unsawed  walnut  lops,  U»ft  on  claimant's 
hands  from  which  propeller  lumber  and  ^unstock  flitclies 
were  to  be  cut,  at  $150  per  thousand  feet 2.234. 10 

Which  claimant  proix>s(»s  to  salvage  at  $50  per  thousand 
feet 744. 70 

Leaving  a  balance  due  on  this  item  of 1,489.40 
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44,751  feet  of  walnut,  cut  Into  gunstock  flitches,  at  $80  per 

thousand  feet $3, 580.  08 

Which  cUiiniant  proposes  to  salvu^e  at  $30  per  thousand 
feet 1, 342.  53 

Leaving  a  balance  due  contractor  on  this  item $2,237.55 

Total 4,716.95 

4.  On  June  10,  1918  an  order,  No.  400,  of  the  Bureau  of  Aircraft 
Production,  War  De])artmont,  was  ^iven  claimant  covering  50,000 
feet  of  walnut  lumber  cut  for  airplane  propellers,  at  $310  per  thou- 
sand feet,  or  a  total  amount  of  $15,500.  This  order  was  signed  by 
F.  D.  Schnacke,  First  Lieutenant,  Air  Service,  Signal  Reserve  Corps. 
On  June  13,  1918  a  formal  contract  was  executed  between  the  claim- 
ant and  said  Lieut.  F.  D.  Schnacke  confirming  the  foregoing  order. 
On  July  10,  1918  a  supplemental  contract  was  signed  by  the  same 
parties  covei'ing  matters  of  inspection  and  shipment  under  the  origi- 
nal contract.  On  February  6,  1919  Lieut  F.  D.  Schnacke  (then 
Captain),  Air  Service,  Aircraft  Production,  wrote  claimant  referring 
to  order  No.  400,  informing  it  that  in  view  of  the  fact  that  27,033 
feet  of  airphine-propeller  lumber  had  been  received  and  accepted 
by  the  Government,  the  above  order  was  thereby  amended,  cancelling 
the  remaining  lumber  called  for  by  the  order  and  contract  and  de- 
creasing the  order  accordingly,  so  that  the  amount  of  propeller  lum- 
ber called  for  by  the  contract  was  reduced  from  50,000  feet  to 
27,033  feet  and  the  amoimt  to  be  paid  therefor  was  reduced  from 
$15,500  to  $8,380.23.  Twenty-seven  thousand  and  thirty-three  feet 
of  propeller  lumber  were  delivered  to  and  accepted  by  the  Govern- 
ment and  $8,380.23  was  paid  the  claimant  by  the  Government.  ' 

5.  On  November  26,  1918,  about  15  days  after  the  armistice  was 
signed,  the  above  contract  was  suspended  by  the  Government  by  tel- 
egraphic notice,  which  recited  that  such  suspension  was  owing  to 
the  failure  of  the  claimant  to  perform  the  stipulations  of  the  con 
tract  within  the  time  and  in  the  manner  specified  therein.  The 
conclusion  from  the  evidence  is  unavoidable,  however,  that  the  real 
cause  for  the  suspension  was  the  signing  of  the  armistice.  The  ac- 
tions of  the  Government  in  accepting  deliveries  and  in  seeking 
further  deliveries  under  the  contract  and  in  aiding  the  claimant  to 
obtain  walnut  logs  for  manufacture  into  airplane  lumber  and  gun 
flitches,  as  shown  by  its  correspondence  with  the  claimant  and  by 
the  subsequent  amendment  of  the  contract  by  letter  on  February  6, 
1919,  clearly  indicate  a  waiver  by  the  Government  of  default,  if 
any,  in  prompt  deliveries  by  the  claimant. 

6.  While  the  claimant  was  proceeding  under  its  contract  to  man- 
ufacture propeller  lumber,  the  Bureau  of  Aircraft  Production  on 
August  7,  1918  w^rote  the  claimant  as  follows : 
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"  1.  It  is  imperative  that  such  mills  as  are  cutting  propeller  wal- 
nut for  the  Bureau  of  Aircraft  Production  should  make  available 
for  sale  to  mills  who  have  gunstock  contracts  from  the  Ordnance 
Department,  that  part  of  the  log  which  does  not  produce  desirable 
propeller  walnut.  These  gunstock  flitches  should  be  2^  inches  in 
thickness  and  of  a  grade  that  will  produce  an  average  of  one  clear 
gunstock  for  every  10  feet  board  measure,  of  flitch.  This  grade  of 
-flitches  can  not  he  produced  where  -propeller  inaterial  is  taken  from 
<ill  four  faces  of  the  log.  Therefore,  this  section  asks  its  contractors 
to  manufacture  their  logs  by  taking  propeller  material  from  the  two 
opposite  faces  of  the  log  only  ana  then  converting  the  balance  of 
the  log  into  2  J -inch  flitches,  and  it  is  better  not  to  undertake  to  cut 
propeller  lumber  from  12  and  leS  inch  longs.  They  are  too  small  for 
the  purpose  and  it  merely  ruins  gvnstock  flitches  to  undertake  it. 

"  2.  If,  by  cooperating  as  outlined  above,  you  will  produce  these 
flitches,  that  will  cut  gunstocks  on  the  10-inch  basis,  the  Ordnance 
Department,  Production  Division,  will  find  a  ready  sale  for  same  at 
a  price  of  $80  per  thousand  square  feet,  board  measuj'e,  f.  o.  b. 
near-by  gunstock  mill." 

This  letter  was  signed  as  follows  : 

"  By  direction  of  the  Director  of  Aircraft  Production. 

"  Material  Department,  Foreign  and  United  States, 
"  By  J.  C.  Wycklifi-e, 

"  Hardwood  Section,'*'^ 

J.  C.  Wickliffe  was  the  assistant  chief  of  the  Hardwood  Section 
of  the  Aircraft  Production  Bureau,  and  many,  if  not  all,  of  the 
other  letters  of  that  bureau  to  the  claimant  were  signed  as  in  the 
above  quotation. 

7.  Prior  to  the  receipt  of  this  letter,  the  claimant  had  been  re- 
peatedly impressed,  bj''  letters  from  the  Ordnance  Department  and 
Aircraft  Bureau,  some  of  which  were  signed  by  both  the  Ordnance 
oflicials  and  Aircraft  officials,  with  the  fact  that  walnut  was  a 
"controlled  wood";  that  it  was  "urgently  needed  at  this  time  by 
the  United  States  Government  for  the  manufacture  of  gunstocks 
and  airplane  propellers";  that  unless  the  Government  received  the 
unqualified  cooperation  of  manufacturers  in  the  conversion  of  suit- 
able walnut  logs  into  nothing  but  propeller  lumber  and  gunstock 
flitches,  the  Government  might  be  compelled  to  discontinue  the  con- 
tractors' "walnut  operations";  that  this  lumber  "is  a  vital  neces- 
sity for  the  manufacture  of  gunstocks  and  airplane  propellers  for 
the  immediate  equipment  of  our  forces";  that  "the  Ordnance  De- 
partment, Procurement  Division,  will  give  you  addresses  of  parties 
to  whom  you  can  sell  the  2i-inch  planks  when  you  have  some  ready." 
The  Orfdnance  Department  had  previously,  by  letter  of  May  13, 
1918,  advised  the  claimant  that  the  specifications  of  the  Ordnance 
Department  for  gunstock  flitches  called  for  "  planks  8  inches  and  up 
wide,  2^  inches  thick,  and  10  to  16  feet  long," 
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8.  The  contractor  first  made  efforts  to  obtain  a  formal  contract 
with  the  Government  for  the  manufacture  of  the  gunstock  flitches, 
and  also  for  the  manufacture  of  these  flitches  into  gunstocks,  but  was 
advised  by  the  Ordnance  Department  that  the  Government  purchased 
its  gunstocks  exclusively  from  certain  already  selected  manufac- 
turers, whose  names  and  addresses  were  given  the  claimant,  with  the 
information  that  it  would  find  with  them  a  ready  sale  of  his  gunstock 
flitches. 

9.  The  contractor,  in  accordance  with  the  letter  of  August  7,  1918, 
and  under  its  contract  for  propeller  lumber,  laid  in  a  sufficient  stock 
of  walnut  logs  suitable  for  the  manufacture  of  both  propeller  lum- 
ber and  gun-flitch  lumber,  and  manufactured  the  same  as  required 
by  the  Government  in  said  letter  of  August  7.  In  order  to  manu- 
facture in  the  manner  there  directed,  it  was  necessary  for  the  claim- 
ant to  purchase  logs  larger  than  12  to  13  inches  in  diameter,  and 
ther.efore  more  expensive,  and  to  lay  in  from  two  to  three  times 
more  logs  in  order  to  fulfill  its  contract  for  propeller  lumber  than 
it  would  have  had  to  purchase  had  it  been  permitted  to  saw  pro- 
peller lumber  from  all  four  sides  of  the  log.  In  view  of  the  fact 
that  it  was  imperative  to  "make  available  for  sale  to  mills  who 
have  gimstock  contracts  from  the  Ordnance  Department "  gunstock 
flitches,  the  claimant  cooperated  with  the  Government  as  requested, 
and  produced  a  large  supply  of  flitches,  which  it  endeavored  to 
sell  to  those  contractors  to  whom  both  departments  had  directed 
it  and  at  the  price  promised.  But  as  shown  by  the  contractor's 
affidavit  of  October  17,  1919,  he  succeeded  in  disposing  of  only  one 
carload  of  the  gunstock  lumber;  that  was  at  the  promised  price  of 
$80  per  thousand  feet  and  was  made  to  one  of  the  companies  to 
which  the  contractor  had  been  directed  by  the  Government  and 
with  which  it  had  been  promised  by  the  Bureau  of  Aircraft  Produc- 
tion it  would  find  a  ready  sale  at  $80  per  thousand  square  feet. 

DECISION. 

1.  The  formal  contract  of  the  claimant  for  the  manufacture  of 
propeller  lumber  was  not  suspended  by  the  Government  because  of 
any  default  on  the  part  of  the  claimant,  but  was  suspended  by 
reason  of  the  armistice,  in  order  to  save  the  Government  further 
and  unnecessary  expense  thereunder,  and  it  was  the  intention  of 
the  Government  to  settle  with  claimant  by  supplemental  agreement 
on  a  fair  and  equitable  basis.  By  reason  of  such  suspension  and  by 
reason  of  the  Government,  through  its  duly  authorized  officers  or 
agents,  requiring  the  sawing  of  the  walnut  logs  in  a  manner  other 
than  that  called  for  by  the  contract  and  in  a  manner  requiring  the 
purchase  of  a  greater  quantity  and  a  more  expensive  quality  of 
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walnut  logs  for  the  fulfilling  of  the  formal  contract  than  would  have 
been  necessary  if  the  contractor  had  not  been  required  to  produce 
gunstock  flitches,  the  claimant  has  sustained  damages  for  which 
it  is  entitled  to  reimbursement  by  the  Government  as  follows: 
(a)  The  actual  cost  to  claimant  of  such  walnut  logs  as  it  neces- 
sarily acquired  for  the  purpose  of  fulfilling  its  contract  for  pro- 
peller lumber,  taking  into  consideration  the  greater  quantity  of 
logs  it  was  necessary  for  claimant  to  acquire  for  such  purpose  by 
reason  of  cutting  the  same  as  directed  in  the  letter  of  August  7; 

1918,  for  the  manufacture  under  its  formal  contract  of  propeller 
lumber  prior  to  the  receipt  of  notice  by  the  claimant  that  said  con- 
tract was  suspended,  less  the  salvage  value  thereof;  (6)  for  such  pro- 
peller lumber  as  it  had  manufactured  and  had  on  hand  at  the  date 
of  such  suspension  at  the  price  called  for  by  said  formal  contract, 
less  the  salvage  value  thereof. 

2.  Where  a  contractor  holding  a  formal  contract  with  the  Unitetl 
States  for  the  manufacture  of  walnut  airplane  lumber  is  instructed 
by  an  officer  or  agent  of  the  Secretary  of  War  authorized  to  direct 
in  the  interests  of  the  Government  the  manner  in  which  walnut 
logs  shall  be  cut  so  as  to  adopt  a  method  of  cutting  more  expensive  to 
the  contractor  than  the  one  it  had  been  using  when  it  entered  into 
the  contract  or  than  the  method  which  it  could  have  used  with 
greater  saving  to  itself,  there  is  an  implied  agreement  created  that 
the  Government  will  reimburse  the  contractor  the  loss  caused  by 
the  limitation  thus  made  upon  the  manner  in  which  he  may  cut  the 
logs ;  or  if  any  officer  or  agent  having  authority  to  promote  produc- 
tion under  the  Secretary  of  War  induces  such  contractor  to  change 
to  his  disadvantage  the  method  of  cutting  logs  by  promise  that  the 
claimant  will  thereby  be  able  to  obtain  from  another  department 
of  the  Government,  or  from  independent  contractors,  a  sale  for  the 
portion  of  the  lumber  thereby  saved  for  uses  other  than  airplane 
lumber,  and  it  is  found  not  to  be  possible  for  the  contractor  to  make 
such  sale  and  it  thereby  suffers  loss,  there  is  an  implied  agreement 
that  the  Government  will  reimburse  it  the  loss  caused.  From  the 
application  of  these  principles  to  the  findings  of  fact,  it  follows 
that  there  is  an  implied  agreement  within  the  act  of  March  2, 

1919,  known  as  the  Dent  Act,  between  the  claimant  and  the  United 
States  under  which  the  claimant  is  entitled  to  reimbursement  by  the 
United  States  for  such  walnut  lumber  left  on  hand  as  the  claimant 
cut  into  gunstock  flitches  up  to  November  26,  1918,  the  date  of  the 
suspension  of  the  formal  contract,  in  pursuance  of  the  order  and 
promise  of  August  7,  1918,  at  $80  per  thousand  square  feet,  board 
measure,  less  the  salvage  value  thereof. 
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DISPOSITION. 

This  Board  will  transmit  its  decision  to  the  Claims  Board,  Air 
Service,  for  proper  action  as  to  the  claim  for  loss  on  walnut  air- 
plane lumber  and  walnut  logs  and  will  make  and  transmit  a  state- 
ment-of  the  nature,  terms,  and  conditions  of  the  implied  agreement 
respecting  gun  flitches  and  certificate  C  to  the  Claims  Board,  Di- 
rector of  Purchase,  for  action  in  the  manner  provided  in  subdivision 
(c),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traf- 
fic Division,  as  to  the  losses  on  gunstock  flitches. 

Col.  Delafield,  Mr.  Bryant,  and  Mr.  Shirk  concurring. 
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Case  No.  1906. 

In  re  CLAIM  OF  THE  OHIO  RTTBBER  CO. 

1.  INITIAL— UK ABSOEB ED  OVEEHEAD  EXPENSES.— Where  claimant  had  a 

contract  to  snpply  400,000  yards  of  shock-absorber  cord  for  $199,360 
and  such  contract  was  suspended  by  the  Oovernment  before  completion, 
and  where  claimant  was  a  selling  and  engineering  concern,  and  incurred 
practically  all  of  its  expenses  before  the  termination  of  the  contract, 
claimant  is  entitled,  in  addition  to  its  commitments,  reimbursement  of 
its  expenditures  up  to  but  not  exceeding  the  net  amount  it  would  have 
received  if  the  contract  had  been  completed. 

2.  CLAIM  AND  DECISION. — This  is  an  appeal  from  the  Air  Service  Claims 

Board  and  is  presented  under  G.  0.  103  upon  the  theory  that  claimant 
Is  entitled  to  reimbursement  of  commitments  and  of  selling  expenses 
which  accrued  prior  to  the  suspension  of  the  contract.  Held,  that 
claimant  is  entitled  to  reimbursement  of  its  expenditures  up  to  but 
not  exceeding  the  net  amount  it  would  have  received  if  the  contract 
had  been  completed;  that  in  addition  to  $4,444.40  for  commitments 
claimant  Is  entitled  to  $10,908.78,  being  9.090909  per  cent  of  $119,- 
988.80,  representing  uncompleted  portion  of  the  contract. 

Mr.  Montgomery  writing  the  opinion  for  the  Board : 

FINDINGS  or  FACT. 

The  Board  finds  th6  following  to  be  the  facts  : 

1.  This  claim   comes  on   appeal   from   the   Claims  Board,   Air 

Service.    It  arises  out  of  the  suspension  of  a  formal  contract  dated 

September  14,  1918,  between  the  United  States,  represented  by  Capt. 

O.  K.  Ewing,  A.  S.  A.  P.,  and  the  claimant,  contract  No.  4670,  for 

the  manufacture  of  certain  shock-absorber  cord  specified  in  order 

No.  720506.    The  amount  of  the  claim  is  .as  follows : 

For  settlement  of  commitments  to  subcontractors $4, 447.  40 

Selling  expenses   incurred   by   contractor,   being  11.06  per  cent   of 

$119,988.80,   the  uncompleted  portion  of  cv>ntract 13,270.86 


17,  718. 16 
The  Air  Service  Claims  Board  allowed  the  $4,447.40,  but  dis- 
allowed the  $13,270.76. 

This  claim  was  heard  with  another  claim  of  the  Ohio  Kubber 
Co.,  No.  160-C-1917.  The  two  are  similar  in  fact  and  are  gov- 
erned by  the  same  principles. 

2.  Claimant  is  a  selling  organization,  acting  as  sales  agent  for 
various  large  companies  with  which  it  has  affiliations.  It  is  not 
engaged  in  the  manufacture  of  any  material  or  merchandise.  In 
connection  with  making  sales,  it  performs  development  and  engi- 
neering services. 
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3.  Claimant  is  the  exclusive  selling  agent  of  the  J.  W.  Wood 
Elastic  Web  Co.,  Stoughton,  Mass.,  which  has  no  selling  organiza- 
tion and  no  selling  expense  whatsoever,  but  is  solely  a  manufacturer. 

4.  The  contract  price  at  which  the  claimant  agreed  to  manufacture 
order  No.  720506  was  $200,000.  This  was  amended  by  letter  of  Octo- 
ber 3,  1918,  from  Capt.  Schnacke  to  the  claimant,  to  $199,360.  It 
made  a  contract  with  J.  W.  Wood  Elastic  Web  Co.  to  do  the  actual 
manufacturing  at  $181,236.37,  and  had  the  contract  been  completed, 
the  claimant's  compensation,  including  both  its  expense  and  any 
profit,  would  have  been  10  per  cent  of  this  amount,  or  $18,123.63. 

5.  On  December  4,  1918,  the  claimant's  contract  was  suspended  by 
the  Government,  and  it  appears  that  there  was  an  uncompleted  por- 
tion for  which,  when  completed,  there  would  have  been  due  the 
claimant  $119,988.80.  The  claim  filed  is  for  11.06  per  cent  of  this 
amount,  or  $13,270.76.  This  is  upon  the  theory  that  claimant  is  en- 
titled to  be  allowed  such  proportion  of  its  annual  expenses  as  the 
amount  of  this  contract  bears  to  the  aggregate  amount  of  all  its  con- 
tracts made  during  the  year.  At  the  time  the  claim  was  filed  the 
claimant's  expenses  for  the  year  ending  December  31,  1918,  had  not 
been  determined  and  could  not  then  be  determined.  The  claim  was 
accordingly  based  upon  claimant's  average  yearly  expenses  for  the 
preceding  three  years. 

6.  Claimant's  expenses  for  the  year  ending  December  31, 1918,  have 
since  been  determined.  They  were,  as  appears  from  the  testimony, 
9.886  per  cent  of  its  total  business,  and  it  accordingly  now  seeks  an 
allowance  of  9.886  instead  of  11.06  per  cent  on  $119,988.80. 

7.  Practically  all  of  claimant's  expenses  in  negotiating  and  procur- 
ing any  contract  are  incurred  before  the  signing  thereof.  In  connec- 
tion with  this  and  other  contracts  which  the  claimant  had  with  the 
Government  for  shock-absorber  cord,  it  rendered  extensive  services 
in  devising  and  specifying  the  kind  of  cord  which  would  meet  the 
Government's  requirements. 

8.  Early  in  1918  claimant  obtained  its  first  order  from  the 
Government  for  shock-absorber  cord.  This  proved  to  be  not  what 
was  wanted.  At  the  request  of  the  Government,  claimant's  sales 
manager  went  to  Washington  and  to  other  places,  collaborated  with 
Government  experts  and  worked  out  the  specifications  required. 
The  claimant's  entire  organization,  so  far  as  they  could  assist  in  the 
matter,  engaged  in  the  work  of  designing  and  specifying  the  article 
finally  adopted.  The  expenditures  made  by  the  claimant  in  this 
connection  are  included  in  its  expenditures  for  the  year,  ana  the 
year's  expenses  are  referred  to  by  its  auditor  as  "overhead  ex- 
penses." 

9.  The  cprd  as  specified  in  claimant's  first  contract  with  the 
Government  pulled  about  40  pounds  when  drawn  out  100  ner  cent 
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of  its  normal  length.  That  was  not  stiff  enough.  Claimant  was 
asked  to  bring  it  up  to  the  highest  possible  point,  and  brought  it  up 
to  a  resistance  of  190  pounds  when  drawn  out  100  per  cent  of  its 
normal  length. 

10.  The  claimant  is  said  to  have  received  orders  for  about  65  per 
cent  of  the  shock-absorber  cord  purchased  by  the  Government,  and 
was  given  large  freedom  in  the  determination  of  the  quality  and 
character  of  the  cord. 

DECISION. 

1.  The  claimant  is  entitled  to  reimbursement  for  its  expenditures, 
obligations,  or  liabilities  necessarily  incurred  in  performing  or 
preparing  to  perform  the  contract  in  question. 

2.  The  evidence  indicates  that  the  expenses  of  the  claimant  are 
not  apportioned  to  particular  contracts,  but  are  treated,  in  toto,  as 
overhead.  Its  sales  manager  and  auditor  testify  that  the  total  ex- 
penses of  the  company  for  the  year  1918  were  9.886  per  cent  of  the 
aggregate  amount  of  all  its  sales  for  that  year.  They  claim  that, 
accordingly,  the  expense  of  the  company  incurred  in  connection 
with  this  particular  contract  is  9.886  per  cent  of  the  contract  price, 
and  that  hence  claimant  should  be  allowed  9.886  per  cent  of  the 
price  of  the  uncompleted  portion  of  the  contract. 

3.  According  to  claimant's  theory,  had  the  contract  been  com- 
pleted, its  profit,  if  any,  would  have  been  included  in  the  $18,123.63, 
the  difference  between  the  contract  price  and  the  price  it  would  have 
paid  the  subcontractor. 

4.  Claimant's  percentage  of  overhead,  however,  being  figured  on 
the  contract  price  of  $199,360,  is  greater  than  the  difference  between 
the  price  it  was  to  receive  and  the  price  it  was  to  pay  its  subcon- 
tractor. This  difference,  $18,123.63  is  9,090909  per  cent  of  the  Gov- 
ernment contract  price.  If  the  overhead  is  9.886  of  the  Government 
contract  price,  there  would  have  been  a  loss  on  the  contract. 

5.  Inasmuch  as  the  expenditures  of  the  claimant  in  connection 
with  the  contract  were  made  before  it  was  terminated,  it  is  en- 
titled to  reimbursement  for  its  expenditures  up  to,  but  not  exceed- 
ing, the  net  amount  it  would  have  received  if  the  contract  had  been 
completed.  It  should  therefore  be  allowed  the  amount  already  fixed 
by  the  Air  Service  Claims  Board  for  its  expenditure  in  settlement 
of  commitments,  $4,447.40  and  an  additional  sum  of  $10,908.07, 
being  9.090909  per  cent  of  the  $119,998.80,  representing  the  uncom- 
pleted portion  of  the  contract. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  2319. 

In  re  CLAIM  OF  CANADA  WIRE  A  CABLE  CO.  (LTD.). 

1.  TERMINATION    CLAUSE— CONSTRUCTION*  OF— PASSING    OF    TITLE    TO 

RAW  MATERIALS  AND  ARTICLES  IN  PROCESS.— Where  a  contract 
proYides  that  on  termination  hy  the  Goyemment,  the  Government  shall 
pay  for  raw  materials  and  articles  in  process  of  mannfacture,  which  the 
contractor  has  on  hand  for  the  contract  at  the  time  of  termination,  and 
that  "  any  raw  materials,  articles  in  process  of  manufacture,  and  other 
property  so  paid  for,  shall  become  the  property  of  the  United  States," 
and  notice  of  termination  is  sriven,  such  notice  has  the  effect  of  a  no- 
tice to  the  contractor  that  the  Government  will  pay  for  and  take  title 
to  the  raw  material  and  partly  finished  product,  and  operates  as  a  con- 
tract of  sale  under  which  title  to  the  property  vests  in  the  Government. 

2.  SAME — DESTRUCTION  BY  FIRE. — Where  under  the  above  situation,  a  fire 

occurs  without  the  fault  or  neirliiTence-of  the  contractor  and  destroys 
partly  finished  products  and  raw  material  purchased  for  the  perform- 
ance of  the  contract,  the  loss  falls  on  the  United  States  and  claimant 
is  entitled  to  be  reimbursed  the  cost  of  the  property  destroyed. 
8.  CLAIM  AND  DECISION. — This  claim  arises  under  General  Order  103  on 
the  suspension  of  two  duly  executed  contracts  to  insulate  and  braid 
outpost  wire,  the  raw  material  ordered  for  the  sole  purpose  of  these 
contracts  and  the  partly  finished  product  thereunder  being  destroyed  by 
fire  before  delivery.  Held,  that  the  title  to  the  raw  material  and  the 
partially  finished  product  passed  to  the  Government  on  the  suspension 
of  the  contract,  and  that  claimant  is  entitled  to  the  relief  sought. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $83,147.46,  under  the  follow- 
ing circumstances : 

2.  The  Canadian  Wire  &  Cable  Co.  (Ltd.),  of  Toronto,  Canada, 
entered  into  two  contracts  with  the  United  States  Government  for 
the  insulation  and  braiding  of  outpost  wire. 

3.  Contract  No.  S.  C.  403,  order  No.  180366,  dated  October  8, 1918, 
l)etween  the  United  States  Government  and  the  Canada  Wire  & 
Cable  Co.  (Ltd.),  provided  for  the  making  of  1,500  miles  of  out- 
post wire,  twisted  pair,  insulating  and  braiding  only. 

4.  Contract  No.  S.  E.  436,  order  No.  180382,  October  23,  1918,  pro- 
vided for  1,000  miles  of  wire,  outpost,  twisted  pair,  insulating  and 
braiding  only,  per  Signal  Corps  Specifications,  etc. 
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5.  The  United  States  Government  in  both  contracts  was  to  fur- 
nish the  strand  wire  upon  which  the  insulation  was  to  be  installed, 
and  up  to  the  date  of  the  suspension  of  the  two  contracts,  930  miles 
of  bare  wire  on  118  reels  had  been  so  furnished. 

6.  The  contractor  on  January  3,  1919,  had  completed  43.294  miles 
of  wire. 

7.  On  January  3,  1919,  claimant  received  the  following  wire : 

"  Suspend  production  on  Signal  Corps  orders  eighteen  zero  three 
eight  two  and  eighteen  zero  three  six  six  and  render  immediately 
itemized  statement  as  a  basis  of  termination  of  these  orders  in  ac- 
cordance with  supply  circular  one  eleven." 

8.  On  January  4,  1919,  the  following  letter  was  sent  to  claimant: 

"  1.  The  following  is  confirmation  of  telegram  sent  you  January 
3rd,  1919: 

"  'Suspend  production  on  Signal  Corps  orders  eighteen  zero  three 
eight  two  ana  eighteen  zero  three  six  six  and  render  immediately 
itemized  statement  as  a  basis  of  termination  of  these  orders  in  ac- 
cordance with  supply  circular  one  eleven.' 

"  2.  For  your  guidance  in  preparing  itemized  statement,  attention 
is  invited  to  Supply  Circular  111,  copy  attached,  which  indicates  the 
method  to  be  followed. 

"  3.  You  are  also  requested  to  advise  what  credit  you  will  allow 
on  each  item,  material  and  equipment,  based  on  your  taking  over 
same,  as  there  is  a  quantity  of  such  materials  which  you  could 
undoubtedly  dispose  of  to  better  advantage  than  the  United  States 
Government. 

"  4.  Upon  receipt  of  this  itemized  statement  prepared  under  oath 
and  in  duplicate,  the  same  will  be  submitted  to  the  Board  of  Review, 
P.  S.  &  T.  Division  for  consideration. 

"5.  You  are  requested  to  acknowledge  receipt  of  these  instruc- 
tions. 

"  Bv  authority  of  the  Director  of  Purchase. 

•  "I.  D.  Hough, 

^^Major,  Signal  Corps ^  in  CJiarge  Signal  Branch, 

By  "  H.  C.  Joos 
"  First  Lieut,  Signal  GorpsP 

9.  Immediately  upon  receipt  of  the  telegram,  claimant  ceased 
operations  and  withdrew  all  unfinished  product  from  the  machines, 
and  stored  the  completed  wire  and  the  raw  material  in  one  of  its 
warehouses. 

10.  During  the  month  of  January  the  claimant  was  notified  that 
it  might,  if  it  so  desired,  proceed  to  complete  the  work  it  then 
had  on  its  reels,  but  claimant  declined  to  do  any  further  work  on  the 
contract  and  on  February  17  filed  its  claim  with  the  Wire  &  Cable 
Section,  Materials  Branch,  Office  of  the  Director  of  Purchase  and 
Storage. 

11.  After  the  suspension  of  the  contract  on  January  3,  the  con- 
tractor requested  shipping  instructions  with  respect  to  the  finished  t 

Digitized  byCjOOQlC 


238  DECISIONS  BOAKD  OF   CONTRACT  ADJUSTMENT. 

and  partly  finished  materials  and  also  with  respect  to  the  bare  wire 
owned  by  the  Government  which  remained  in  the  contractor's  plant. 
No  such  instructions  were  given  up  to  April  27,  1919,  on  which 
date  there  occurred  without  fault  or  negligence  of  the  contractor 
a  fire  which  partly  destroyed  a  portion  of  the  materials  on  hand, 
including  all  of  the  finished  and  partly  finished  wire  and  much  of 
the  raw  material  purchased  and  held  by  the  contractor  for  the 
sole  purpose  of  fulfilling  the  two  Government  contracts  herein  men- 
tioned. 

12.  The  contracts  were  identical  in  terms,  except  as  to  quantities, 
und  provided : 

"  This  contract  may  be  terminated  by  the  United  States  and 
in  the  event  and  upon  such  termination  of  this  contract  prior  to 
completion.  ♦  ♦  *  The  United  States  shall  make  payments  to 
and  protect  the  contractor  as  follows : 

"(a)  The  United  States  shall  pay  to  the  contractor  the  contract 
price  or  compensation,  not  previously  paid,  for  all  articles  or  work 
completely  manufactured  or  completely  performed  in  accordance 
with  the  requirements  of  this  contract  at  the  date  such  termination 
becomes  effective. 

"(&)  The  United  States  shall  reimburse  the  contractor  for  such 
proportion  of  the  contractor's  expenditures  (other  than  expendi- 
tures for  plant,  facilities,  and  equipment  solely  provided  for  the 
performance  of  this  contract)  made  by  the  contractor  in  good  faith 
in  connection  with  the  performance  of  this  contract  as  is  fairly 
and  properly  apportionable  to  the  articles  of  work  the  delivery  or 
performance  of  which  is  so  terminated,  plus  10  per  cent  of  the  amount 
so  ascertained.  A7iy  raw  muteriaU^  articles  in  process  of  inanufac- 
ture^  and  other  property  so  paid  for  shall  become  the  property  of 
the  United  States, 

*  *  *  *  *  Hi 

"(rf)  The  United  States  shall  also  pay  to  the  contractor  on  account 
of  depreciation  or  amortization  of  plant,  facilities,  and  equipment, 
solely  provided  by  the  contractor  at  its  expense  for  the  performance 
of  tliis  contract,  an  amount  to  be  determined.     *     *     *  " 

The  contractor  asks  relief  as  follows : 

Value  of  finished  product $3,610.72 

Work  in  process 5,192.25 

Raw  materials Gl,  769.  76 

Machinery 7,  709.  55 

78,  282.  28 

Bonde<l  warehouse $125.  (X) 

Inward  handling 750.  00 

Interest  on  expenditures 1,500.00 

Storajje  charges  aftor  termination--. 400.00 

Salaries  and  overhead 7,500.00 

10  per  cent  on  expendilures  other  than  for  plant  and  equip- 

menl    ..._ 7,753.20 

18,028.20 

96,  310.  48 
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13.  The  total  amount  of  the  claim  appears  to  be  $96,310.48.  The 
claimant  herein,  however,  gives  the  Government  credit  for  the  fol- 
lowing materials  purchased  from  it : 

35.400  pounds  rubber $7,161.00 

9.417  pounds  cotton 4,408.87 

9,009  iKUinds  reclaimed 1,  297.  29 

1.095  pounds  high  grade 205.86 

13, 163.  02 
leaving  a  difference  of  $83,147.46,  the  amount  of  claim  herein. 

14.  The  contractor  testified  as  to  the  item  of  machinery  that  credit 
had  been  given,  and  it  was  charged  only  w4th  depreciation  in  the 
value  of  the  machinery;  that  is,  the  difference  between  the  cost  of 
the  machinery  and  its  value  at  the  time  of  the  fire. 

DECISION. 

1.  The  principal  question  for  decision  herein  is  as  to  whether  the 
contractor  is  entitled  to  any  reimbursement  on  account  of  the  raw 
material,  a  portion  of  which  was  destroyed  by  fire.  Or,  to  put  it 
in  another  way,  in  whom  did  the  title  to  the  raw  material  and  partly- 
finished  product  vest  at  the  time  the  contractor  received  the  telegram 
notifying  him  to  suspend  production  ? 

2.  The  contract  under  Section  II,  article  10,  subdivision  (&),  pro- 
vides as  follows: 

^ jj  «  *  *  ♦  ^j^y  j,^^  materials,  articles  in  process  of  manu- 
facturCj  and  other  property  so  paid  for  shall  become  the  property 
of  the  United  States." 

3.  The  doctrine  governing  such  cases  seems  to  be  as  follows : 

"  When  the  contract  is  for  the  sale  of  specific  or  ascertained  goods, 
the  property  in  them  is  transferred  to  the  buyer  at  such  time  as  the 
parties  to  the  contract  intend  it  to  be  transferred,  or  in  other  words, 
if  the  goods  are  specific  whether  the  contract  of  sale  is  executed  or 
executory  depends  solely  on  the  intention  of  the  parties,  or  as  other- 
wise expressed,  .where  neither  the  statute  of  frauds  nor  the  rights 
of  creditors  are  involved  the  title  will  pass  whenever  the  parties  in- 
tend it  to;  and  while  this  intention  must  be  manifested  at  the  time 
the  bargain  is  made,  it  may  be  shown  by  circumstances  as  well  as 
declaration,  and  very  slight  acts  are  often  suflScient  to  evince  such 
intention.  The  parties  may  make  whatever  agreement  they  see  fit 
as  to  when  the  title  shall  pass  and  where  the  language  of  the  agree- 
ment clearly  and  unequivocally  manifests  such  intention,  it  will 
control,  but  if  as  frequently  happens  the  intention  is  not  clearly 
manifested  it  must  be  ascertained  by  the  rules  of  the  agreement,  but 
also  the  subject  matter,  situation  of  the  parties,  and  other  circum- 
stances surrounding  the  transaction.  The  courts  have  laid  down 
certain  rules  in  regard  to  when  title  passes  based  upon  the  perform- 
ance or  nonperformance  of  certain  acts,  or  the  existence  or  nonexist- 
ence of  certain  facts  and  circumstances,  but  they  are  merely  rules  of 
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evidence  to  aid  in  ascertaining  the  intention  of  the  parties  and  while 
a  more  or  less  conclusive  presumption  arises  therefrom  that  the  title 
was  or  was  not  intended  to  pass,  it  is  not  conclusive  and  will  not 
control,  if  a  contrary  intention  is  otherwise  shown.  So,  where  the 
intention  of  the  parties  is  not  clear  but  must  be  determined  from  the 
facts  and  circumstances  of  the  case,  it  is  a  question  of  fact  for  the 
jury."    (35Cyc.,p.277.) 

4.  It  would  seem,  therefore,  that  the  notice  of  termination  was  in 
fact  a  notice  to  the  contractor  that  the  Government  would  pay  for 
and  take  title  to  the  raw  material  on  hand  and  the  partly  finished 
product.  This  notice  had  the  effect  of  a  contract  of  sale  of  this 
material  to  the  Government  under  which  title  to  the  property  vested 
in  the  Government.  Such  title  would  have  been  good  as  against 
every  one  except  a  purchaser  for  value  without  notice.  (See  Pol- 
lock, First  Book  of  Jurisprudence.)  And  it  can  not  be  held  that  the 
language  of  the  contract, 

"Any  raw  materials  *  *  *  so  paid  for  shall  become  the  prop- 
erty or  the  United  States," 

postponed  the  time  when  title  should  pass  to  the  time  when  the  Gov- 
ernment actually  made  payment. 

5.  The  words  "  any  raw  materials  so  paid  for  shall  become  the 
property  of  the  United  States  "  are  merely  explanatory  and  are  not 
to  be  construed  as  either  a  condition  precedent  or  a  condition  subse- 
quent. They  simply  define  what  class  of  expenditures  the  contractor 
shall  be  reimbursed.  They  do  not  in  any  manner  attempt  to  state  a 
condition  precedent  to  the  passing  of  title. 

6.  The  rules  laid  down  for  ascertaining  whether  a  condition  be 
precedent  or  subsequent  are  as  follows : 

"  The  nature  of  conditions  in  contracts  of  sale,  whether  conditions 
precedent,  concurrent,  dependent,  or  independent,  depends  upon  the 
intention  of  the  parties,  and  in  construing  such  provisions  technical 
words  should  give  way  to  such  intention.  A  stipulation  may  be  a 
condition  precedent  in  the  sense  that  the  contingency  must  happen 
prior  to  the  existence  of  any  contract,  or  be  performed  before  there 
IS  a  complete  contract  of  sale,  or  transfer  of  title,  or  it  may  be  a 
condition  subsequent,  the  performance  of  which  will  defeat  a  title 
which  is  passed.  So,  also  conditions  of  the  contract  may  be  con- 
current or  they  may  be  either  dependent  or  independent. 

"Whether  a  condition  is  precedent  or  subsequent  depends  upon 
the  intention  of  the  parties  as  shown  by  the  terms  and  proper  con- 
struction of  the  contract.  The  condition  will  be  construed  as  a  con- 
dition precedent  if  the  act  stipulated  for  must  be  performed  before 
performance  can  be  required  from  the  other  party,  or  if  the  stipula- 
tions are  mutual  and  go  to  the  whole  consideration  of  the  contract, 
or  are  of  the  very  essence  of  the  contract,  but  ordinarily  a  condition 
which  does  not  go  to  or  constitute  the  entire  consideration  will  not 
be  held  to  be  a  condition  precedent.     The  condition  is  a  condition 
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subsequent  if  it  was  the  intention  of  the  parties  that  u^n  the  hap- 
pening of  such  condition  the  contract  should  be  extinguished,  or  tne 
property  revest  in  the  seller.    (35  Cyc,  p.  111.) 

^  If  a  condition  is  imposed  on  one  of  the  parties  to  the  sale  as 
a  condition  precedent  to  the  performance  by  the  other  party,  there 
must  be  full  and  complete  perfonnance  of  such  condition  to  put  such 
other  party  in  default,  unless  such  performance  is  waived.  If  no 
time  is  fixed  for  the  performance  of  conditions,  they  must  be  per- 
formed within  a  reasonable  time.  If  conditions  are  concurrent  or 
dependent  neither  party  can  maintain  an  action  for  breach  by  the 
other  party  without  showing  performance  of  conditions  on  his  own 
part,  or  an  offer  to  perform,  although  it  is  not  certain  from  the  terms 
which  is  to  do  the  first  act."  (35  Cyc,  p.  163,  par.  3.) 

"Although  under  the  terms  of  the  contract  there  is  no  absolute 
obligation  on  the  seller  to  deliver,  yet  in  order  to  put  the  buyer  in 
default  he  must  be  in  a  position  to  perform  or  show  a  readiness  so 
to  do,  and  if  he  is  able,  ready,  and  willing  to  deliver  it  as  a  perform- 
ance so  far  as  the  seller  is  concerned."    (35  Cyc,  p.  168,  par.  4.) 

"I^ayment  may,  however,  be  made  a  condition  precedent  by  the 
terms  of  the  contract.  The  obligation  to  pay  will,  of  course,  become 
absolute  on  a  proper  delivery,  or  on  acceptance  of  the  goods,  or  at 
the  expiration  of  the  period  fixed  for  trial  and  approval ;  and  in  such 
case  the  buyer  can  not  impose  additional  conditions  as  precedent  to 
payment.".  (35  Cyc  p.  263.) 

7.  In  all  of  the  cases  examined  where  payment  was  made  a  condi- 
tion precedent,  said  condition  was  imposed  for  the  protection  of  the 
vendor  and  not  for  the  protection  of  the  vendee.  It  was  imposed  in 
order  that  the  seller  might  retain  title  for  security  not  only  against 
the  buyer,  but  as  against  third  parties. 

8.  It  can  not  be  said  in  the  instant  case  that  at  any  time  the  parties 
to  this  contract  contemplated  or  intended  that  payment  was  a  condi- 
tion precedent  to  passing  of  title.  We  can  not  conceive  that  such  a 
condition  precedent  should  have  been  imposed  or  intended  so  that 
the  vendor  (contractor)  might  retain  title  as  security  against  the 
Government  of  the  United  States. 

9.  Article  V  of  the  contract  provides  as  follows : 

"  Article  V. — Price  or  Compensation. — ^The  contractor  upon 
furnishing  the  supplies  and  material,  and  performing  the  services, 
to  be  furnished  and  performed  by  him  hereunder,  in  accordance  with 
the  terms  and  conditions  of  this  agreement,  shall  upon  acceptance  by 
the  United  States  of  said  supplies,  materials,  and  (or)  services,  be 
paid  the  consideration  specified  in  the  said  order,  which  considera- 
tion shall  be  paid  at  the  office  of  the  party  of  the  first  part,  and  as 
soon  as  practicable  after  the  acceptance  of  said  supplies,  materials 
and  (or)  services,  in  funds  supplied  by  the  United  States  for  such 
purpose." 

And  it  seems  that  this  article  positively  negatives  the  idea  that  pay- 
ment was  a  condition  precedent  to  the  vesting  of  title. 
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10.  In  order  that  the  stipulation  contained  in  the  words  "  so  paid 
for  "  may  be  construed  as  a  condition  precedent,  one  of  three  things 
is  necessary, 

(a)  The  act  stipulated  for  must  be  performed  before  performance 
can  be  required  oi  the  other  party. 

(h)  The  stipulation  must  be  mutual  and  go  to  the  whole  considera- 
tion of  the  contract. 

{c)  The  stipulation  is  of  the  very  essence  of  the  contract. 

11.  The  termination  clause,  subdivision  (&),  contained  in  the  con- 
tract, is  as  follows : 

"  The  United  States  shall  reimburse  the  contractor  for  such  pro- 
I)ortion  of  the  contractor's  expenditures  *  ♦  *  made  by  the  con- 
tractor in  good  faith  in  connection  with  the  performance  of  this 
contract,  as  is  fairly  and  properly  apportionable  to  the  articles  or 
work  the  delivery  or  performance  of  which  is  so  terminated,  plus 
ten  per  cent  of  the  amount  so  ascertained.  Any  raw  materials, 
articles  in  process  of  manufacture,  and  other  property  so  paidjor 
shall  become  the  property  of  the  United  States." 

The  words  "  so  paicl  for  "  in  this  portion  of  the  contract  refer  to 
the  word  "  reimburse,"  and  the  method  of  reimbursement  as  pre- 
scribed in  Article  V,  supra. 

12.  Therefore,  the  clause  "  so  paid  for  "  is  not  even  a  stipulation, 
nor  is  it  a  condition.  It  is  simply  explanatory  and  defines  the  char- 
acter  of  expenditures  the  contractor  shall  be  reimbursed  for.  It  does 
not  in  any  manner  attempt  to  state  a  condition  precedent  to  the  pass- 
ing of  title.  The  clause  "  so  paid  for  "  does  not  go  to  the  whole  con- 
sideration of  the  contract.  In  fact,  it  has  nothing  to  do  with  the  con- 
sideration, and  is  certainly  not  of  the  very  essence  of  the  contract. 
Therefore,  it  is  clear  that  neither  of  the  three  cardinal  features  which 
are  laid  down  in  the  authorities  as  necessary  in  order  that  a  condition 
precedent  may  be  established,  exist. 

13.  The  words  "  so  paid  for  "  are,  therefore,  neither  a  condition 
precedent  nor  a  condition  subsequent,  but  are  merely  descriptive  and 
explanatory. 

14.  In  construing  the  contract,  we  should  look  to  the  intention  of 
the  parties,  and  in  the  present  case,  it  was  clearly  the  intention  of 
both  parties  to  the  contract  that  legal  title  to  the  property  in  ques- 
tion pass  to  the  United  States  upon  the  suspension  of  production, 
and  upon  the  taking  of  an  inventory  of  the  goods.  Had  the  contrac- 
tor disposed  of  this  property  at  a  price  higher  than  its  cost,  clearly 
the  profit  would  accrue,  not  to  the  contractor,  but  to  the  United 
States. 

15.  This  contention  is  further  carried  out  by  the  provisions  of 
Supply  Circular  No.  Ill,  as  follows: 

"  Such  supplemental  contract  shall  also  provide  that  all  raw 
materials,  partly  finished  products  and  finished  products  on  hand 
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shall  become  the  property  of  the  United  States,  unless  and  to  the  ex- 
tent that  the  parties  agree  that  such  materials  and  products 
shall  remain  the  property  of  the  contractor,  in  which  event  the  Gov- 
ernment shall  be  credited  with  the  agreed  value  of  the  same." 

16.  This  clearly  shows  that  the  Government  on  the  termination  of 
this  contract  regarded  itself  as  the  owner  of  and  entitled  to  the  raw 
materials  and  partly  finished  product  on  hand  especially  procured 
for  performance  of  the  contract,  and  expected  to  take  possession  of 
this  material  and  felt  obligated  to  pay  the  contractor  the  cost 
of  the  same,  unless  a  sale  of  this  material  could  be  effected  to  the 
contractors. 

17.  In  accordance  with  the  foregoing,  this  Board  holds  that  the 
title  to  the  raw  materials  and  unfinished  product  actually  passed 
to  the  Government  upon  the  notice  of  termination,  and  the  contrac- 
tor is  entitled  to  the  cost  of  the  raw  materials  and  unfinished  prod- 
uct which  were  destroyed  in  the  fire. 

18.  None  of  the  material,  either  finished,  in  process,  or  completed, 
was  ever  delivered  to  the  Government.  The  contractor  should  be 
reimbursed  its  actual  expenditures  covering  the  bonding  of  its 
warehouse,  inward  handling  charges,  salaries  and  overhead,  and 
storage. 

19.  As  title  to  the  finished  and  partly  finished  product,  the  bare  wire 
which  had  been  delivered  by  the  Government  for  insulation,  and  the 
raw  material  passed  to  the  Government  upon  the  notice  of  suspen- 
sion, the  item  of  storage  is  also  a  proper  charge,  as  is  also,  un(Jer . 
the  terms  of  the  agreement,  10  per  cent  on  expenditures  other  than 
plant  and  equipment. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Director  of  Purchase,  for  the  proper 
action. 

Col.  Delafield  ahd  Mr.  Hamilton  concurring. 
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Case  No.  1224. 

In  re  CLAIX  OF  DEWEY  BROS.  CO. 

1.  IMPLIED     CONTRACT— SHIPMENT     UNDER     FORMAL     CONTRACT     DI- 

VERTED.— Where  olaimant  had  a  formally  ezeouted  contract  to  supply 
hay  to  the  Ooyernment  at  Camp  Gordon,  Oa.,  and  actually  consigned  a 
carload  to  that  camp,  hut  for  some  unknown  reason  the  hay  was  de- 
livered at  Camp  Lee,  Va.,  and  used  there  at  a  time  when  the  market 
price  was  higher  than  the  contract  price,  claimant  is  entitled  to  re- 
ceive the  market  price  prevailing  at  Camp  Lee  at  the  time  when  th^ 
hay  was  thus  taken  by  the  Government. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  3,  1919,  based  upon 

an  implied  agreement  for  the  value  of  a  carload  of  hay  shipped,  hut  not 
delivered,  under  a  formal  contract,  because  the  car  was  diverted  from 
one  cantonment  to  another.  Held,  claimant  is  entitled  to  the  market 
price  of  the  hay  at  the  time  and  place  of  delivery. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $444.11,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  entered  into  a  formal  contract  with  the  United 
States  under  date  of  August  26,  1917,  by  the  terms  of  which  it  was 
to  furnish  hay  at  Camp  Gordon,  Chamblee,  Ga.  The  claimant  also 
had  a  contract  for  delivery  of  hay  at  Camp  Wheeler.  Macon,  Ga., 
some  of  the  questions  in  respect  of  which  are  considered  by  this 
Board  in  the  case  of  the  Dewey  Bros.  Co.  found  in  the  Decisions  of 
the  Board  of  Contract  Adjustment,  Vol.  I,  page  38.  It  is  there  held 
that  this  Board  has  no  jurisdiction  of  the  claim  for  the  reason  that 
it  presented  a  case  involving  unliquidated  damages  arising  out  of  a 
breach  of  a  formal  written  contract. 

3.  The  claimant  shipped  a  carload  of  hay  containing  27,330 
pounds  from  Perrysville,  Ohio,  consigned  to  Camp  Gordon  shortly 
before  December  30,  1917.  Through  a  mistake  this  car  was  de- 
livered at  Camp  Lee,  Va.,  on  December  30,  1917.  The  reason  for 
the  mistake  does  not  appear.  The  contents  of  the  car  were  im- 
mediately unloaded  and  used  at  Camp  Lee.    The  contract  price  for 
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the  hay  to  be  delivered  at  Camp  Gordon  was  $1.22  per  hundred 
pounds,  or  $24.40  per  toii.  The  quartermaster  at  Camp  Gordon 
sent  a  voucher  to  the  claimant  for  this  hay  at  the  Camp  Gordon 
contract  price.  The  claimant  refused  to  accept  the  voucher  and 
claims  that  it  is  entitled  to  receive  the  market  price  at  the  time  of 
delivery  and  acceptance  of  the  hay  at  Camp  Lee.  The  market  price 
for  this  kind  of  hay  on  December  30,  1917,  is  said  to  be  $32.50 
per  ton. 

4.  It  appears  that  the  quartermaster  at  Camp  Gordon  not  receiv- 
ing the  requisite  amount  of  hay  from  the  claimant  as  required  by  the 
contract  purchased  hay  in  the  market  and  paid  $38.50  per  ton  there- 
for. The  amount  so  paid  was  charged  against  the  claimant  and  de- 
ducted from  the  amount  due  it  under  its  Camp  Gordon  contract. 

DECISION. 

1.  The  claimant  should  be  paid  for  the  hay  which  was  accepted 
and  used  at  Camp  Lee.  The  question  is  whether  it  should  be  paid 
the  amount  which  the  quartermaster  at  Camp  Gordon  paid  for  hay 
that  the  claimant  failed  to  deliver,  which  was  $38.50  per  ton,  which 
was  deducted  from  the  amount  due  the  claimant  on  the  Camp  'Gor- 
don contract.  This  amount  can  only  be  paid  on  the  theory  that  the 
delivery  of  hay  at  Camp  Lee  was  in  performance  of  the  contract  to 
deliver  hay  at  Camp  Gordon  and  that  quartermaster  at  Camp  Gor- 
don was  in  error  in  charging  the  claimant  for  the  amount  which  he 
paid  for  hay.  This  will  not  do  for  the  reason  that  delivery  of  hay 
at  Camp  Lee  is  not  a  performance  of  the  contract  to  deliver  hay  at 
Camp  Gordon,  and  the  evidence  plainly  shows  that  neither  the  quar- 
termaster nor  the  claimant  considered  that  delivery  of  hay  at  Camp 
Lee  was  a  performance  of  the  contract  to  deliver  hay  at  Camp  Gor- 
don. It  appears  that  the  quartermaster  at  Camp  Gordon  treated  the 
failure  of  the  claimant  to  deliver  the  hay  to  Camp  Gordon  as  a 
breach  of  the  contract,  and  he  is  clearly  right.  The  claimant  does 
not  contend  that  the  Camp  Gordon  quartermaster  is  wrong. 

2.  The  second  possibility  is  that  the  claimant  should  be  paid  his 
contract  price.  This  is  not  the  answer  for  the  reason  that  the  hay 
was  not  accepted  as  a  performance  of  the  contract  and  no  one  has 
ever  considered  it  as  having  been  so  accepted,  and  the  evidence 
demonstrates  that  the  hay  was  not  delivered  in  performance  of  the 
contract. 

3.  The  third  possibility  is  that  the  claimant  is  entitled  to  the  same 
price  that  any  other  dealer  would  be  entitled  to  who  had  had  his  hay 
accepted  by  the  United  States  and  used,  to  wit,  the  market  price  at 
Camp  Lee  at  the  time  of  its  delivery  to  the  quartermaster  there. 
This  is  the  only  theory  that  is  consistent  with  the  facts  and  that  is 
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the  amount  which  the  contractor  is  entitled  to  receive.  What  the 
market  price  for  the  hay  was  on  December  30,  1917,  at  Camp  Lee 
remains  to  be  determined. 

4.  It  is  true  that  the  Government  might  have  accepted  the  hay  at 
Camp  Lee  as  a  performance  of  the  contract  to  deliver  hay  at  Camp 
Gordon  and  might  have  waived  the  breach  of  contract  by  the  con- 
tractor, but  that  is  exactly  what  the  Government  did  not  do.  It 
chose  to  regard  the  failure  to  deliver  the  hay  at  Camp  Gordon  as  a 
breach  of  the  contract  and  to  charge  the  contractor  for  the  loss  by 
reason  of  its  breach.  It  may  be  said  that  if  the  United  States  now 
desires  to  take  the  position  that  it  made  a  mistake  in  treating  the 
failure  of  the  claimant  to  deliver  the  hay  at  Camp  Gordon  as  a 
breach  of  contract,  and  that  it  should  have  accepted  the  delivery 
of  the  hay  at  Camp  Lee  as  a  performance  of  the  contract  to  deliver 
hay  at  Camp  (iordon,  it  is  not  now  too  late  for  it  to  correct  its 
error,  to  waive  the  breach  and  to  return  to  the  contractor  the  cost 
of  the  hay  at  $38.50  per  ton,  which  was  the  amount  which  the  Gov- 
ernment paid  to  replace  the  hay  which  was  not  delivered  at  Camp 
Gordon.  This  would  amount  to  a  waiver  on  the  part  of  the  United 
States  of  an  undoubted  breach  of  contract  by  the  contractor,  and 
there  is  no  evidence  in  the  record  either  that  the  United  States  has 
any  such  intention  or  that  if  it  has  the  right  at  this  time  to  waive  the 
breach  of  contract  it  has  any  desire  to  do  so.  No  one  will  have  the 
hardihood  to  contend  that  the  United  States  may  on  the  one  hand 
charge  the  contractor  the  cost  of  replacing  the  hay  at  $38.50  a  ton 
on  the  ground  that  the  contractor  broke  its  contract,  and  on  the  other 
hand  that  it  owes  the  contractor  the  contract  price  of  $24.40  a  ton 
only  for  the  reason  that  the  delivery  of  the  hay  at  Camp  Lee  was  in 
fulfillment  of  the  contract. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms 
and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Director  of  Purchase,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

(Before  payment  is  made  of  the  amount  found  to  be  due  the  claim- 
ant it  is  suggested  that  the  situation  in  respect  of  the  claims  of  the 
United  States  against  this  contractor  for  breach  of  its  Camp  Wheeler 
contract  be  ascertained.) 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  255. 

In  re  CLAIK  OF  THE  BROWN  BAG  FILLING  XACHINE  CO. 

1.  IMPLIED  CONTRACT. — Where  claimant,  who  was  patentee  and  manufac- 

turer of  a  certain  machine  designed  and  nsed  for  packing  seeds,  was 
instructed  by  authorized  officers  and  agents  of  the  Ooyemment  to  with- 
draw all  of  its  machines  from  its  licensees,  and  to  collect  these  and 
all  others  and  to  adapt  them  for  packing  soluble  coifee,  and  to  place 
said  machines  when  so  adapted  with  certain  concerns,  for  the  purpose 
of  packing  coffee,  and  claimant  complied  with  said  instructions  and  by 
reason  thereof  made  expenditures  and  suffered  losses,  a  contract  is  im- 
plied within  the  provisions  of  the  act  of  Harch  2,  1919,  by  which  the 
Government  is  obligated  to  reimburse  claimant  the  expenditures 
made  and  to  compensate  it  for  losses  sustained  in  executing  said  in- 
structions. 

2.  CLAIK  AND  DECISION.— This  claim  is  made  under  act  of  Harch  2,  1919, 

Form  B,  for  expenditures  made  and  losses  sustained  under  an  informal 
contract.    Held,  that  claimant  is  entitled  to  relief. 

Mr.  Harding  writing:  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $7,650,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  May  30, 1918,  a  telegram  was  re:eived  from  the  commanding 
general  in  France  directing  that  thereafter  all  shipments  of  soluble 
coffee  must  be  packed  in  individual  portions  of  one- fourth  of  an 
ounce  each.  At  the  time  of  the  receipt  of  this  cablegram  by  the 
Quartermaster  General,  E.  F.  Holbrook  was  in  charge  of  the  coffee 
branch  of  the  subsistence  department  of  the  Purchase,  Storage  and 
Traffic  Division,  and  was  the  superior  officer  in  charge  of  the  depot 
quartermaster's  office  in  New  York,  and  another  officer,  Lieut.  T.  J. 
Israel,  afterwards  succeeded  by  Lieut.  S.  S.  De  Hoff,  was  in  direct 
charge  of  that  depot.  At  that  time  some  member  of  the  claimant  in 
this  case,  the  Brown  Bag  Filling  Machine  Co.,  of  Fitchburg,  Mass., 
had  invented,  and  the  claimant  company  was  manufacturing  and 
renting  out  to  users  a  packing  machine  used  for  the  purpose  of 
packing  garden  seeds,  some  of  which  were  then  in  use  in  the  Agricul- 
tural Department. 
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2.  Mr.  E.  F.  Holbrook,  in  charge  of  the  coffee  branch  of  the  Sub- 
sistence Department,  directed  attention  to  the  claimant's  machine, 
and  July  21,  1918,  directed  Lieut.  T.  J.  Israel  to  do  such  things  as 
were  necessary,  if  possible,  to  utilize  the  machines  of  the  claimant. 
Lieut.  T.  J,  Israel  instructed  the  claimant  to  make  certain  changes 
in  its  machines  in  order  to  make  them  adaptable  for  the  use  of 
packers  of  soluble  coffee  who  might  be  operating  under  Government 
contract.  This  was  done  and  machines  were  installed  at  the  factory 
of  the  George  Washington  Coffee  Refining  Co.,  at  Brooklyn,  N.  Y., 
and  at  the  factory  of  the  Baker  Importing  Co.,  at  Minneapolis, 
Minn.,  under  the  direction  and  inspection  of  Lieut.  T.  J.  Israel,  and 
the  George  Washington  Coffee  Refining  Co.  and  the  Baker  Import- 
ing Co.  were  instructed  to  install  immediately  a  sufficient  number  of 
claimant's  machines  to  pack  their  entire  product  and  were  informed 
that  they  were  to  be  paid  "  a  compensating  advance  price  for  their 
product  when  packed  in  this  style  to  be  paid  as  rental  to  claimant 
for  its  machines."  Lieut.  T.  J.  Israel,  Q.  M.  C,  was  acting  under 
the  direct  authority  of  the  zone  supply  officer  at  New  York,  Capt. 
George  G.  Andrews,  authorized*  thereto  by  the  chief  of  the  coffee 
branch  of  the  Subsistence  Department. 

3.  Somewhat  later,  Lieut.  S.  S.  De  Hoff,  Q.  M.  C,  directed  the 
claimant  to  gather  in  from  its  customers  and  from  whatever  sources 
it  could,  a  sufficient  number  of  machines  and  to  place  them  in  the 
factories  of  some  six  manufacturers  of  soluble  coffee  to  pack  into 
individual  portions  of  one-fourth  of  an  ounce  each  an  output  of 
42,500  pounds  daily.  The  statement  of  Lieut.  Israel  to  the  claimant 
in  the  first  instance  was  that  the  claimant  should  receive  its  pay 
through  the  manufacturers  and  by  arrangement  with  them  by  the 
Government  for  an  advance  price  with  which  to  pay  claimant.  Such 
arrangement  was  made  and  compensation  arranged  with  the  George 
Washington  Coffee  Refining  Co.,  the  Baker  Importing  Co.,  and  the 
claimant.  By  direction  of  Lieut.  De  Hoff  and  by  agreement  with 
the  claimant,  machines  were  installed  with 

1.  The  Soluble  Coffee  Co.  of  America,  Tatamy,  Pa. 

2.  Arbuckle  Bros,,  Brooklyn,  N.  Y. 

3.  Chas.  E.  Hires,  Philadelphia,  Pa. 

4.  C.  F.  Blanke  Tea  &  Coffee  Co.,  St.  Louis,  Mo. 

5.  Kellogg  Toasted  Com  Flakes  Co.,  Battle  Creek,  Mich. 

6.  Nellon  Institute,  Detroit,  Mich. 

Upon  the  same  basis  claimant  raised  the  question  as  to  its  pay 
providing  peace  should  be  declared  or  the  war  be  over  before  the 
machines  could  be  gotten  fairly  into  operation  and  it  become  com- 
pensated through  the  manufacturers,  and  was  told  by  Lieut.  De  Hoff 
that  in  i:he  event  of  such  happenings  the  claimant  would  be  taken 
care  of  undoubtedly,  but  that  the  important  thing  was  to  get  to- 
gether the  machines  and  get  them  installed  as  rapidly,  as^pospihle. 
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4.  Following  these  instructions  the  claimant  withdrew  a  large 
number  of  machines  from  the  Agricultural  Department  of  the  Gov- 
ernment, where  they  were  in  use,  also  withdrew  a  number  of  ma- 
chines from  private  customers  where  they  were  in  use  at  minimum 
rentals,  declined  to  fill  orders  for  new  machines,  and  assembled 
quantities  of  these  machines  at  points  convenient  for  installing  them 
in  the  six  other  plants  mentioned.  Eight  machines  were  actually 
installed  in  the  plant  of  the  George  Washington  Coffee  Refining  Co. 
at  Brooklyn,  N.  Y.,  and  nine  machines  were  installed  at  the  plant  of 
the  Baker  Importing  .Co.,  at  Minneapolis,  Minn.  The  only  coffee 
packed  and  shipped  was  in  3,000,000  packages  by  the  George  Wash- 
ington Coffee  Kefining  Co.,  Brooklyn,  N.  Y.,  for  which  that  com- 
pany paid  the  claimant  as  per  the  agreement  25  cents  per  1,000 
packages,  or  $750.  All  the  machines  shipped  to  the  George  Wash- 
ington Coffee  Refining  Co.  were  installed  by  the  end  of  October, 
1918,  and  those  which  were  shipped  to  the  Baker  Importing  Co. 
were  shipped  and  the  installation  just  completed  on  the  day  of  the 
armistice.  November  1,  1918,  is  fixed  as  the  date  when  Lieut.  De 
Hoff  instructed  the  claimant  to  gather  in  its  machines  for  the  other 
coffee  manufacturers. 

5.  On  the  day  after  the  armistice,  notice  was  given  by  the  Quar- 
termaster's Department  to  the  coffee  manufacturers  to  suspend  all 
operations  under  orders  of  the  Government  for  soluble  coffee,  and  to 
the  claimant  to  suspend  all  operations  under  its  instructions  as  to 
providing  machines,  thus  leaving  the  claimant  without  the  promised 
market  for  the  rental  of  its  machines.  Subsequent  to  this  time  the 
machines  which  were  installed  were  withdrawn  from  use,  and 
they  with  the  other  machines  which  had  been  gathered  together  for 
the  purposes  of  the  Government  were  subject  to  be  put  into  com- 
mercial use.  At  the  request  of  the  Government  the  claimant  had  ex- 
pended -considerable  sums  of  money  to  adapt  its  machines  to  the 
Government  purposes  and  to  assemble  them  at  various  points  as  re- 
quested by  the  Government,  and  had  lost  its  usual  rents  or  royalties 
on  the  machines. 

6.  Before  the  claimant  entered  into  these  transactions  with  the 
Government  its  custom  had  been  to  rent  out  its  machines  to  private 
customers  at  a  certain  price  per  thousand  envelopes  packed,  which 
should  amount  at  least  to  a  minimum, royalty  of  $100  per  annum 
per  machine. 

DECISION. 

1.  It  appears  from  the  evidence  in  the  case  that  when  the  cable- 
gram was  received  from  tlie  general  in  command  of  the  American 
Expeditionary'  Forces  in  France  directing  that  all  of  the  soluble 
coffee  thereafter  shipped  should  be  placed  in  individual  packages 
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cf  oner  fourth  of  an  ounce  each,  Mr.  E.  F.  Holbrook,  a  civilian  officer 
acting  under  the  authority,  direction,  and  instruction  of  the  Secre- 
tary of  War,  was  in  charge  of  the  coffee  branch  of  the  Subsistence 
Division  of  the  Quartermaster,  and  that  at  the  same  time,  Lieut. 
T.  J.  Israel,  and  succeeding  him,  Lieut.  S.  S.  De  Hoff,  were  con- 
nected with  the  depot  quartermaster's  office  in  the  city  of  New  York, 
and  were  both  of  them  officers  acting  under  the  authority,  direction, 
and  instruction  of  the  Secretary  of  War.  This  cablegram  was  re- 
ceived from  France  on  May  30,  1918,  and  Mr.  Holbrook  set  about 
at  once  in  trying  to  find  some  method  of  placing  soluble  coffee  into 
packets  of  one-fourth  of  an  ounce  each,  as  directed.  Immediately 
after  receiving  the  cablegram  he  undertook  certain  experiments 
to  ascertain  whether  or  not  such  coffee  could  be  packed  in  cakes. 
After  experimenting  for  some  time,  he  found  that  to  be  impossible, 
and  that  the  very  fact  of  putting  coffee  in  cakes  destroyed  its 
quality  as  soluble  coffee,  and  thereby  defeated  its  purpose  as  an 
emergency  part  of  the  ration  of  the  combat  troops  in  France.  He 
either  knew  or  ascertained  that  the  claimant  was  the  inventor  and 
manufacturer  of  a  machine  which  was  in  use  in  the  Department 
of  Agriculture  for  packing  garden  seeds,  and  which,  he  conceived, 
was  adapted,  or  by  making  some  changes  might  be  adapted,  for  the 
purpose  of  the  Government  in  packing  the  coffee  as  required.  On 
July  21,  1918,  he  directed  the  depot  quartermaster  at  New  York  to 
make  an  investigation  of  these  machines,  and  thereupon  and  from 
that  time  forward  almost  continuously  from  July  21,  1918,  until 
the  date  of  the  armistice  Lieut.  Israel,  and  suceeding  him,  Lieut. 
De  Hoff,  were  with  the  claimant  at  its  factory  at  Fitchburg,  Mass., 
at  the  George  Washington  Coffee  Refining  Co.,  Brooklyn,  N.  Y., 
and  in  the  Department  of  Agriculture  at  Washington,  and,  perhaps, 
in  some  other  places,  experimenting  with  great  diligence  with  the 
machine  for  the  purpose  of  adapting  it  for  use  in  packing  -coffee  as 
required,  and  one  or  the  other  of  these  gentlemen  was  all  of  the 
time  urging,  exhorting,  and  going  almost  to  the  point  of  command- 
ing the  claimant,  its  officers  and  agents,  to  proceed  diligently  with 
the  experiments,  and,  above  all  things,  to  make  such  changes  as 
might  be  necessary  in  the  machine,  and  also  to  make  such  changes 
in  the  containers  as  to  render  them  fit  for  the  purpose  required.  It 
was  a  matter,  apparently,  in  which  great  haste  was  desired.  The 
experiments  proceeded ;  changes  were  made  in  the  machines ;  changes 
were  made  in  the  containers  at  the  expense  of  the  claimant  so 
rapidly  and  diligently  that  the  quartermaster's  depot  in  New  York 
reported  to  the  Coffee  Branch  of  the  Subsistence  Division  in  Wash- 
ington that  the  machines  were  an  assured  success.  This  report  was 
made  under  date  of  August  5,  1918. 
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2.  At  the  same  time  of  making  these  experiments  for  adapting 
the  machines  to  their  purposes,  the  quartermaster's  depot  in  New 
York  was  in  communication  with  manufacturers  of  soluble  coffee 
all  over  the  country,  and  at  that  immediate  time  particularly  with 
the  George  Washington  Coffee  Befining  Co.,  at  Brooklyn,  N.  Y., 
and  the  Baker  Importing  Co.,  at  Minneapolis,  Minn. 

3.  About  that  time,  or  soon  after,  a  cablegram  was  received  from 
the  commanding  general  of  the  American  Expeditionary  Forces  in 

,  France,  asking  for  a  large  increase  in  the  production  of  soluble  cof- 
fee, although  the  Army  at  the  time  was  taking  the  country's  entire 
production,  and  to  comply  with  Gen.  Pershing's  request  would  mean 
an  increase  of  soluble  coffee  of  over  2,100  per  cent.  The  quarter- 
master's office  immediately  put  itself  in  communication  with  various 
concerns  all  over  the  country  with  reference  to  having  them  produce 
soluble  coffee,  and  in  the  meantime  had  discovered  an  entirely  new 
process  whereby  soluble  coffee  would  be  quickly  produced.  At  the 
same  time  the  quartermaster's  depot  in  New  York  instructed  the 
claimant  to  gather  together  enough  machines  to  pack  at  least  42,500 
pounds  of  soluble  coffee  daily,  and  to  hold  them  in  readiness  to  be 
installed  in  the  factories  of  the 

George  Washington  Coffee  Refining  Co.,  Brooklyn,  N.  Y. 

The  Baker  Importing  Co.,  Minneapolis,  Minn. 

Soluble  Coffee  Co.  of  America,  Tatamy,  Pa. 

Arbuckle  Bros.,  Brooklyn,  N.  Y. 

Chas.  E.  Hires,  Philadelphia,  Pa. 

C.  F.  Blanke  Tea  &  Coffee  Co.,  St.  Louis,  Mo. 

Kellogg  Toasted  Corn  Flakes  Co.,  Battle  Creek,  Mich. 

Nellon  Institute,  Detroit,  Mich. 

4.  The  matter  assumed  at  this  time  such  proportions  that  the 
<  laimant  began  to  make  inquiries  as  to  how  it  was  to  receive  its  pay 
for  doing  the  work  in  preparing  these  machines  for  use,  and  for  the 
use  of  the  machines  after  they  were  installed.  In  the  first  instance 
both  it  and  the  manufacturers  of  coffee  had  been  told  that  the  coffee 
manufacturers  would  be  paid  "  a  compensating  advance  price  for 
their  production  when  packed  in  this  style,"  and  from  this  "  com- 
pensating advance "  the  claimant  was  to  receive  from  the  coffee 
manufacturers  25  cents  per  thousand  packets.  But  the  question 
arose  then  between  Lieut.  De  Hoff  and  Mr.  Brown,  of  the  claimant 
company,  as  to  what  would  become  of  them  should  an  armistice  or 
peace  be  declared  before  the  machines  were  put  in  operation,  and, 
as  Lieut.  De  Hoff  himself  writes,  he  told  the  claimant  that  in  the 
happening  of  such  an  event  the  claimant  would  be  taken  care  of,  un- 
doubtedly. Mr.  Holbrook  in  a  telegram  placed  the  largest  number 
of  machines  that  might  be  required  at  140.    Also  he  telegraphed  to 
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the  depot  quartermaster  at  New  York  that  the  idea  of  his  department 
was  that  tlie  cost  of  the  rental  of  the  BroA\Ti  ba^-filling  machine- 
would  be  borne  by  the  contractor  furnishing  the  soluble  coffee  to  the 
(iovernment,  and  that  a  compensating  increase  in  price  would  be 
paid  to  the  contractor  covering  the  cost  of  the  Brown  Bag  Filling 
Machine  Co.'s  rental  and  services,  the  Government  tliereby  paying 
this  rental  through  the  Government  contractor.  Thereupon  there 
were  installed  at  the  factory  of  the  George  Washington  Coffee  Be- 
fining  Co.,  Brooklyn,  N.  Y.,  eight  machines,  which  wei'e  completely  • 
installed  a  short  time  before  the  armistice  and  which  produced  three 
million  packets  as  required,  and  for  which  the  claimant  received  25. 
cents  per  thousand  packages,  or  $750.  There  were  also  installed  at 
the  Baker  Importing  Co.,  at  Minneapolis,  Minn.,  nine  machines, 
which  were  only  completely  installed  on  the  day  the  armistice  was. 
declared.  All  of  these  machines  so  installed  were  installed  under  the 
direct  supervision  of  Lieut.  Israel  or  Lieut.  De  Hoff,  so  that  it  appears 
that  at  the  signing  of  the  armistice  eight  machines  were  installed  in 
the  factory  of  the  George  Washington  Coffee  Refining  Co.,  nine- 
machines  were  installed  in  the  factory  of  the  Baker  Importing  Co., 
and  53  machines  had  been  assembled  at  different  points  in  the  coun-- 
try  ready  to  be  installed,  when  ordered,  in  the  other  factories  above 
named.  These  machines  were  obtained  by  the  claimant  by  with- 
drawing a  large  number  from  the  Department  of  Agriculture,  with 
the  Government's  consent,  and  by  withdrawing  from  its  various  cus- 
tomers a  part  of  the  machines  in  use  by  each  customer,  leaving  with 
such  customers  some  of  the  machines  which  they  had  in  use  so  as  not 
to  cripple  the  seed-packing  industry.  The  claimant  spent  a  consid- 
erable amount  of  money  in  making  the  changes  in  the  machines  re- 
quired to  adapt  them  for  the  purpose  of  packing  coffee,  it  expended 
money  in  assembling  its  machines  at  different  points  in  the  country 
for  use  in  the  various  factories,  and  it  lost  some  rentals  by  reason  of 
withdrawing  the  machines  from  the  use  of  customers,  and  perhaps 
had  some  other  losses.  The  armistice  came  and  the  Government 
directed  cessation  of  operations  without  furnishing  the  claimant  the 
promised  compensation  for  the  use  of  its  machines.  The  claimant,, 
however,  had  been  paid  by  the  coffee  manufacturers  for  the  contain- 
ers furnished  and  for  such  of  the  coffee  as  had  actually  been  packed. 
5.  The  above  facts  evidence  a  contract  between  the  Government 
and  the  claimant  by  which  claimant  agreed  to  and  did  furnish  a  cer- 
tain number  of  its  machines  for  the  use  of  the  Government  or  for 
the  benefit  of  the  Government,  and  that  it  withdrew  from  customers, 
and  assembled  other  of  its  machines  at  the  direction  of  Government 
officers,  and  that  it  expended  time  and  labor  in  and  about  adapting 
the  machine  for  the  purpose  required,  and  that  it  expended  money 
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in  doing  so,  for  which  the  Government  agreed  to  pay  to  the  claim- 
ant such  amount  as  would  reasonably  reimburse  the  claimant  its 
legitimate  outlays  and  for  the  use  of  the  machines.  The  Comptroller 
has  said  (21  Comptroller's  Decisions,  134)  : 

"  When  the  Government  by  its  duly  authorized  officer  requested  a 
service  *  *  *,  it  promised  either  expressly  or  impliedly  to  reim- 
burse the  contractor  for  the  reasonable  value  of  such  services  if 
rendered  as  requested.  It  would  be  a  strange  rule  of  law  that  would 
deny  to  the  parties  competent  to  contract  for  services  needed  all 
power  or  authority  to  contract  for  such  services  without  fixing  the 
price  in  advance  or  to  agree  as  to  the  reasonable  value  of  such  serv- 
ices as  contracted  .for.  I  know  of  no  such  rule  of  law.  Parties  com- 
petent and  authorized  to  contract  with  reference  to  services  are 
competent  and  authorized  to  agree,  if  they  can,  as  to  the  value  of 
such  services  after,  as  well  as  before,  they  are  rendered." 

6.  We  hold,  then,  that  the  claimant  is  entitled  to  recovery  frora 
the  (jovernment  for  its  costs  and  expenses  in  and  about  making  its 
machines  adaptable  to  the  requirements  of  the  Government,  and  for 
such  parts  of  its  expenses  in  installing  its  machines  in  the  factories 
of  the  manufacturers  of  soluble  coffee  so  far  as  they  did  install  their 
machines  and  have  not  been  paid  therefor ;  that  the  claimant  is  also- 
entitled  to  receive  from  the  Government  its  costs  and  expenses  ia 
and  about  assembling  its  machines  for  distribution  to  other  of  the 
factories  than  those  in  which  they  were  installed  as  directed  by  the 
officer  of  the  Government;  and  that  the  claimant  is  also  entitled 
as  rental  or  for  use  of  each  machine,  for  such  length  of  time  as  its 
machines  were  reasonably  withdrawn  from  its  usual  customers^ 
and  by  reason  of  having  been  requested  by  the  Government  to  make 
such  withdrawals,  and  that  such  rental  is  to  be  measured  by  the 
usual  rentals  and  j'oyalties  received  therefor  by  the  claimant  froni 
its  customers  in  the  prewar  period.  The  whole  amount  not  to  exceed 
the  amount  claimed. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature^ 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchasft^ 
Storage  and  Traffic  Division. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Huidekoper  concurring. 
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Case  No.  374. 

Jn  re  CLAIH  OF  THE  XASSILLON  ELECTRIC  &  GAS  CO. 

1.  CONSTRUCTION  OF  ELECTRIC  POWER  LINE— NO  AOREEHENT.— Where 

claimant  constructed  an  electric  power  line  at  the  urgent  request  of  a 
member  of  the  War  Industries  Board,  who  promised  claimant  to  do  |ill 
he  could  to  help  claimant  out  on  the  cost  thereof  if  a  hill  then  before 
Congress  enabling  it  so  to  do  should  pass,  there  is  no  agreement,  ex- 
press or  implied,  whereby  the  Government  is  obligated  to  pay  any  of 
the  expenses  thereof. 

2.  CLAIH  AND  DECISION.— Claim  is  made  under  the. act  of  ICarch  2,  1919^ 

for  $21,585.93,  for  extra  expense  in  constructing  an  electric  power 
line.     Held,  claimant  is  not  entitled  to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $21,585.93,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  The  claim  is  one  for  the  excess  in  the  cost  of  constructing  a 
connecting  power  line  between  Massillon  and  Canton,  Ohio,  over  the 
prewar  cost  of  such  a  line. 

3.  The  claimant  company  generates  electric  current  at  its  plant 
in  Massillon,  Ohio,  and  it  was  the  sole  source  of  supply  of  electricity 
for  the  industries  in  that  city.  The  most  important  of  these 
industries  was  the  Central  Steel  Co.,  but  there  were  a  number  of  other 
manufacturers  in  Massillon,  all  of  whom  were  dependent  upon  the 
claimant  for  their  power  and  all  were  engaged  to  their  capacity 
during  the  year  1918  on  Government  contracts. 

4.  During  the  early  months  of  1918  the  total  capacity  of  the 
claimant  company  was  8,250  kilowatts  per  hour.  The  demands  of 
the  industries  of  Massillon  were  so  great  that  the  claimant  corpora- 
tion developed  more  than  9,000  kilowatts  per  hour  and  in  so  doing 
strained  its  machinery  to  the  utmost  and  there  was  constant  dangei* 
of  a  breakdown.  During  February  and  March,  1918,  there  were 
several   conferences  between   the   officers  belonging  to   the   Power 
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Section  of  the  War  Industries  Board  and  the  officers  of  the  chiimant 
company  in  relation  to  the  situation  at  Massillon  and  the  dan|i:er  of 
a  breakdown  of  the  claimant's  plant  was  considered,  together  with 
plans  for  increasing  the  supply  of  power  in  Massillon.  The  claim- 
ant had  a  project  for  constructing  another  plant  at  Bolivar,  Ohio, 
which  would  have  relieved  the  situation  but  the  cost  of  constructing 
this  i^lant  would  have  been  large,  the  time  necessary  to  complete  it 
would  have  been  at  least  a  year,  and  the  obstacles  to  financing  such 
a  plant  were  insuperable.  The  other  suggestion  was  to  construct  a 
connecting  line  between  the  claimant's  plant  at  Massillon  and  the 
plant  of  the  Central  Power  Co.  at  Canton,  Ohio.  This  plan  was 
objected  to  by  the  claimant  since  the  cost  of  such  a  line  would  be 
excessive  at  that  time,  it  would  not  be  profitable  to  the  claimant,  it 
would  require  it  to  purchase  its  power  from  another  company  at 
a  rate  above  that  which  it  was  able  to  secure  for  the  current,  and 
the  Central  Power  Co.  had  but  little,  if  any,  more  current  than  it 
needed  for  its  own  customers  in  and  around  Canton. 

5.  Nothing  had  been  done  in  the  matter  up  to  April  3,  1918,  when 
a  fire  occurred  in  the  claimant's  plant  which  was  caused  by  operating 
the  plant  beyond  its  capacity.  As  a  result  of  the  fire  the  claimant 
was  unable  to  sujDply  power  for  a  number  of  days  and  the  industries 
at  Massillon  were  forced  to  shut  down,  and  the  serious  nature  of  the 
situation  became  more  than  ever  apparent. 

6.  Mr.  Frederick  Darlington,  a  member  of  the  War  Industries 
Board  and  chief  of  the  Power  Section,  had  before  April  1,  1918, 
caused  a  survey  to  be  made  of  the  power  situation  in  the  Pittsburgh, 
Pa.,  district  and  eastern  Ohio.  This  work  had  been  done  by  engi- 
neers acting  under  Mr.  Darlington,  of  whom  Maj.  Lacombe,  Maj. 
Shaw,  and  Maj.  Damon  testified  at  the  hearing  before  this  Board. 
The  conclusion  of  the  engineers  was  that  a  tieing  line  between  Mas- 
sillon and  Canton  was  a  vital  necessity.  The  claimant  was  still  un- 
willing to  construct  the  connecting  line  for  the  reasons  that  had  pre- 
viously been  given.  Mr.  Darlington  talked  with  the  claimant's  offi- 
cers and  he  testified  that  he  used  all  the  power  which  the  War  Indus- 
trie? Board  had  to  compel  the  claimant  to  build  the  connecting  line. 
We  quote  from  his  testimony  on  page  39  of  the  transcript : 

"  The  Massillon-Canton  line  was  needed  for  war  industries  work 
but  that  line  would  not  pav  an  adequate  return  for  eitlier  the  Mas- 
sillon Co.  or  the  Canton  Co.  to  build  because  there  would  not  be 
enough  profit  in  that  power  as  Mr.  Custer  has  stated;  and  yet  we 
asked  them  to  build  it.  We  could  not  force  them  legally  to  do*  it,  but 
used  all  the  authority  we  had  to  get  them  to  build  this  line." 

Maj.  Lacombe,  who  had  charge  of  the  power  survey  in  the  Mas- 
sillon-Canton district,  testified  that  the  construction  of  the  connect- 
ing line  was  essentially  the  proper  thing  to  do,  and  that  the  fire  on 
April  3  demonstrated  how  dangerous  it  was  not  toigilita^ii^VajaQflflSI-C 
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tional  source  of  power.  We  quote  from  Maj.  Lacombe's  testimony 
as  follows: 

"  Q.  Had  you  discussed  it  (the  matter  of  building  the  Massillon- 
Canton  line)  with  any  representatives  of  the  Massillon  Co.? — 
A.  Yes ;  I  discussed  it  with  Mr.  Custer  several  times.  It  was  not  a 
thing  they  wanted  to  do  because  they  would  have  to  take  current 
from  another  company  who  naturally  wanted  a  profit  on  their  cur- 
rent. It  complicated  their  situation  somewhat  and  it  was  not  a  thing 
they  would  have  done  but  he  saw  the  necessity  of  it  and  as  I  pointed 
out  to  him  from  my  plans  it  was  impossible  for  him  to  continue  run- 
ning his  station  as  he  was  running  it  without  some  breakdown.  He 
was  doing  it  as  successfully  as  I  have  ever  seen  it  done. 

"Q.  So  it  was  necessary  for  him  to  build  this  line? — A.  It  was 
necessary  for  him  to  build  something  sooner  or  later  as  his  plant 
would  break  down,  but  that  is  not  the  point  we  urged  on  him.  I 
urged  upon  him  that  he  must  build  that  line  because  tne  Government 
needed  the  power  at  Massillon. 

"  Q.  Did  you  discuss  finances  with  him  ? — A.  Yes,  but  there  was  noth- 
ing I  could  tell  him  about  the  financing  beyond  this:  We  Imew  we 
had  to  have  this  production  at  Massillon;  we  had  to  have  that  power: 
'^ve  must  have  it  assured  to  us,  but  that  I  did  not  know  any  way  in 
which  provision  was  being  made  by  which  he  could  be  paid;  but  I 
knew  from  the  general  situation,  which  was  that  the  power  was  ex- 
hausted, and  we  must  have  more  power  to  win  the  war  and  if  we 
did  not  have  it  we  could  not  produce  equipment  for  the  soldiers,  and 
I  assured  him  that  the  (lovernment  would  take  care  of  the  situation 
iind  that  if  he  would  build  this  line  he  would  be  reimbursed  for  his 
expenditures. 

"Q.  Did  you  suggest  any  way  in  which  it  could  be  done? — A. 
No,  sir;  because  I  did  not  know.'' 

Maj.  ShaAv  testified  that  he  told  Mr.  Custer  (claimant's  general 
manager)— 

^'  probably  in  about  these  words,  that  the  line  would  have  to  be  built 
and  that  they  would  have  to  do  it  whether  they  wanted  to  or  not  and 
that  I  would  recommend  that  this  line  be  built. 

"Q.  What  was  said  about  financing  it? — A.  I  do  not  think  any- 
thing was  said.  That  question,  of  course,  worried  him  more  than 
it  did  us.  1  probably  told  him  that  there  was  no  way  of  financing 
it  now  and  that  they  would  have  to  build  it.  and  if  there  Avas  ever 
a  way  to  get  it  paid  for,  achnowledging  as  we  did  that  it  was  a 
financial  expense  to  them,  we  would  do  all  we  could  to  see  that  they 
were  paid  for  it.  Several  months  afterwards  I  asked  him  how  he 
was  financing  it  and  he  told  me  tlirough  the  Central  Steel  Company, 
but  I  did  not  know  an}^  of  the  details  at  that  time.  I  think  pos- 
sibly the  Massillon  Company  is  in  a  lame  condition,  due  to  the  fact 
that  they  did  not  refuse  to  build  the  line  when  we  told  them  to  and 
iorce  us  to  compel  them  to  do  so.  I  know  that  in  a  similar  case, 
where  the  parties  were  less  patriotic,  I  had  to  tell  them  that  if  they 
did  not  get  together  and  did  not  supply  their  customers  they  would 
be  commandeered,  but  in  this  case  it  seems  that  the  Massillon  Com- 
pany  acknowledged   their   responsibility   and    were   willing   to   go 
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"Q.  Did  Mr.  Custer  ever  say  to  you  that  he  hoped  to  be  reimbursed 
by  the  Government? — A.  Yes;  I  think  practically  in  those  words. 

"  Q.  When  was  that? — A.  I  think  the  second  time  I  was  there — the 
day  after  the  fire.  He  said,  practically,  we  will  go  ahead  with  this, 
but  we  will  have  to  look  to  the  Government  for  our  money.  I  prob- 
ably told  him  that  he  had  an  A-1  case  and  that  we  would  do  all  we 
could  to  assist  him  in  getting  his  money. 

^'Q.  Did  you  explain  to  Mr,  Custer  the  authority  you  had? — ^A.  I 
think  so ;  yes. 

"  Q.  Do  you  recall  what  you  told  him  ? — A.  I  told  him  we  had  no 
tinthority  to  order  him  to  spend  money  and  that  our  recommendations 
were  simply  recommendations,  as  far  as  I  was  concerned ;  that  I  was 
not  giving  him  any  instructions,  and  that  I  was  to  report  to  Wash- 
ington." 

Maj.  Damon  testified  that  he  urged  the  claimant  to  construct  the 
connecting  line  and  that  he  told  its  general  manager,  Mr.  Custer, 
that  the  Government  always  had  paid  and  he  thought  always  would 
pay  for  what  it  got  and  that  he  would  use  his  influence  to  see  that 
whenever  it  was  legally  possible  the  claimant  would  not  have  to  stand 
«rny  loss. 

7.  Mr.  Custer  testified  on  behalf  of  the  claimant  that  he  understood 
that  Mr.  Darlington  had  no  authority  to  enter  into  any  binding 
agreement  in  behalf  of  the  Government  but  that  if  an  appropriation 
became  available  he  would  use  all  the  power  that  he  had  to  assist 
the  claimant  in  financing  the  cost  of  the  connecting  line.  We  quote 
from  his  testimony  as  follows: 

"  Q.  You  understood  that  the  Government  would  pay  you  for  the 
tost  of  this  line? — A.  No,  sir;  I  did  not.  I  understood  there  was  no 
appropriation  at  that  time  set  aside  to  take  care  of  emergencies  of 
this  nature,  but  should  there  be  any  appropriation  by  which  the 
Government  could  reimburse  us  for  the  cost  or  excess  cost,  we  would 
be  recommended  to  the  Government  for  reimbursement.  It  was  a 
very  bad  situation  there  and  it  was  not  the  time  to  haggle  about  it. 
The  Government  had  to  have  the  materials  being  made  there  and  it 
^as  our  duty  to  see  that  the  situation  was  relieved." 

Mr.  William  R.  Bump  testified  in  behalf  of  the  claimant  that  he 
Avas  the  chief  engineer  of  Henry  L.  Doherty  &  Co.,  who  were  the 
operators  of  the  claimant  company  and  other  companies.  That  he 
had  several  conferences  in  relation  to  the  situation  at  Massillon 
^ith  ilr.  Darlington,  who  stated  that  the  transmission  line  between 
Massillon  and  Canton  was  an  absolute  necessit}"  and  that  he  realized 
that  the  Doherty  Co,  had  been  cooperating  with  him  and  with  his 
department  both  in  this  and  in  many  other  situations  to  the  full 
extent  of  their  ability,  and  that  he  would  regret  having  to  ask  the 
^id  of  the  Secretary  of  War  or  the  Secretary  of  the  Navy  to  com- 
mandeer the  claimant's  facilities  at  Massillon;  that  a  measure  was 
then  before  the  Congress  which  had  the  approval  of  the  Adminis- 
tration which  if  passed  would  provide  for  funds  for  the  relief  of  aj 
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situation  like  that  at  Massillon,  but  that  at  the  present  they  had  no- 
specific  funds  to  cover  the  expense  of  constructing  the  Massillon- 
Canton  line;  that  every  effort  would  be  made  by  both  himself  and 
the  Board  which  he  represented  to  secure  an  appropriation  to  cover 
the  cost  of  this  line,  also  that  Mr.  Darlington  aided  the  claimant  in 
securing  a  loan  from  the  Central  Steel  Co.  for  the  construction  of 
the  line,  and  said  that  he  felt  certain  that  the  claimant  would  be  re- 
imbursed in  accordance  with  the  plans  that  were  then  pending.  He 
testified  also  that  the  Government  engineers  aided  the  claimant  in 
getting  rights  of  way,  and  the  Priorities  Board  helped  in  getting 
materials,  and  that  Mr.  Darlington  secured  modifications  in  the  con- 
tract with  the  Central  Power  Co.  for  power  that  made  it  more  favor- 
able to  the  claimant ;  and  further  that  if  the  connecting  line  had  not 
been  built  in  1918  it  probably  would  have  been  built  in  1919  at  a 
smaller  cost,  and  that  the  Massillon-Canton  line  had  been  put  in 
operation  in  the  latter  part  of  1919  under  a  contract  with  the  Central 
Power  Co.  which  would  probably  be  a  profitable  one  to  the  claimant, 
and  that  they  would  undoubtedly  keep  the  line  permanently  "for 
a  tie-in  for  mutual  protection  regardless  of  whether  they  sold  cur- 
rent to  each  other  or  not." 

8.  The  claimant  yielded  to  the  urgings  of  Mr.  Darlington  and  the 
ofiicers  of  his  section,  and  shortly  after  the  fire  of  April  3  began  the 
construction  of  the  connecting  line.  It  was  able  to  make  an  arrange- 
ment with  the  Central  Steel  Co.  of  Massillon  by  which  the  latter 
company  supplied  the  claimant  with  sufficient  money  to  enable  it  to 
construct  the  line.  Mr.  Darlington  assisted  by  persuading  the  Cen- 
tral Power  Co.  to  reduce  somewhat  its  charge  for  current  and  the 
other  officers  of  the  Government  aided  in  securing  material  for  the 
line  and  in  obtaining  rights  of  way.  The  connecting  line  was  prac- 
tically completed  on  November  11,  1918,  but  it  was  not  used  until 
the  latter  part  of  1919. 

9.  The  cost  of  the  construction  was  about  $80,000  and  the  claimant 
estimates  that  the  ordinary  cost  of  construction  would  be  about 
$20,000  less.  The  extra  cost  of  construction  was  due  to  several  rea- 
sons, among  which  may  be  mentioned  the  increased  cost  of  some  of 
the  materials,  the  fact  that  much  of  it  was  shipped  by  express  in- 
stead of  by  freight,  and  the  fact  that,  the  line  was  built  in  haste. 

10.  The  connecting  line  between  Massillon  and  Canton  was  not 
put  into  operation  until  the  fall  of  1919.  At  about  that  time  a  satis- 
factory contract  was  made  between  the  claimant  and  the  Central 
Power  Co.  by  which  the  claimant  obtained  current  from  the  Central 
Power  Co.  at  a  price  that  enabled  it  to  sell  the  current  to  its  cus- 
tomers at  a  profit.  The  connecting  line  is  now  a  valued  addition 
to  the  claimant's  property,  and  it  is  expected  to  be  even  more  useful 
in  connection  with  plans  for  growth  which  the  claimant  contem- 
plates.   There  was  testimony  from  the  claimant's  witnesses  that  if 
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the  tieing  line  had  not  been  erected  in  1918  it  probably  would  have 
been  erected  in  1919. 

DECISION. 

1.  The  facts  show  clearly  that  the  claimant  made  expenditures  for 
the  construction  of  the  connecting  line  between  Massillon  and  Can- 
ton that  it  did  not  wish  to  make  and  that  it  constructed  a  line  that 
it  would  not  have  built  during  1918,  except  in  response  to  the  urgings 
of  Mr.  Darlington  and  the  officers  connected  with  the  Power  Section 
of  the  War  Industries  Board. 

2.  It  is  evident  also  that  neither  Mr.  Darlington  nor  the  officers 
under  him  intended  to  place  the  United  States  under  a  legal  obliga- 
tion to  reimburse  the  claimant  its  losses  in  the  construction  of  the 
connecting  line,  and  that  the  claimant  understood  that  in  respond- 
ing to  the  solicitation  of  Mr.  Darlington  and  the  others,  it  was 
not  entering  into  an  agreement  with  the  United  States,  either 
express  or  implied.  The  claimant  knew  that  although  Mr.  Darling- 
ton and  the  other  officers  used  language  that  sounded  peremptory, 
yet  they  had  not  the  power  to  compel  obedience  from  the  claimant. 
The  Massillon-Canton  line  was  constructed  by  the  claimant  in  the 
hope,  or,  at  the  most,  with  the  expectation  that  some  relief  might  be 
given  it  under  an  act  of  Congress  that  might  or  might  not  be  enacted. 
The  tying  line  is  now  being  operated  by  the  claimant  and  it  is  found 
to  be  an  integral  part  of  its  plant,  if  not  indispensable  to  its  present 
operation  and  future  well  being. 

3.  It  is  not  necessary  to  determine  in  this  case  whether  or  not  the 
War  Industries  Board  had  the  power  to  enter  into  an  agreement  on 
behalf  of  the  United  States  by  the  terms  of  which  the  United  States 
would  be  obliged  to  reimburse  the  claimant  the  extra  cost  of  con- 
structing a  connecting  line  like  that  described  in  this  claim.  Neither 
the  claimant  nor  Mr.  Darlington  had  in  mind  in  constructing  the 
connecting  line  that  any  contractual  relation  would  be  established 
between  the  claimant  and  the  United  States.  The  fact  that  the 
claimant  yielded  to  the  urging  of  Mr.  Darlington  and  the  officers 
under  him  shows  that  the  claimant  was  desirous  of  performing  the 
duties  that  were  incumbent  on  it  to  perform  during  the  emergency. 
The  record  and  the  testimony  fall  short  of  establishing  that  the  re- 
lationship between  the  claimant  and  the  United  States  in  the  matter 
of  building  the  connecting  line  was  a  contractual  one  or  one  from 
which  a  contractual  obligation  on  the  part  of  the  United  States 
may  be  implied.  Under  all  the  circumstances  the  claimant  is  not 
entitled  to  relief. 

DISPOSITION . 

A  final  order  will  be  entered  denying  the  claimant  any  relief. 
Col.  Delafield,  Mr.  Bayne,  and  Mr.  Huidekoper  concurring         t 
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Case  No.  1732. 

Jn  re  CLAIM  OF  A.  MENDELSON  &  BRO. 

1.  AMENDING  CONTKACT. — Where  a  contractor  has  a  formal  contract  with 
the  Government  for  the  making  of  wool  trousers  at  65  cents  per  pair, 
and  during  the  performance  the  contractor  complains  about  the  price, 
and  the  Chief  of  the  Clothing  Section  writes  the  contractor  that  the 
price  will  be  raised  to  75  cents  per  pair,  there  is  no  binding  contract 
relative  to  the  raise,  for  the  reason  that  the  amendment  is  without 
good  consideration  moving  to  the  Government  and  beyond  the  author- 
ity of  the  officer  to  make. 

-2,  CLAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919, 
for  $32,500,  on  an  alleged  agreement  to  raise  the  price  of  the  manu- 
facture of  wool  trousers  from  65  cents  to  75  cents  per  pair.  Held, 
claimant  is  not  entitled  to  recover. 

Mr.  Hunt  writing  the  opinion  of  the  board. 

ORIGIN    AND    NATURE    OF    CLAIM. 

This  is  a  statement  of  claim,  Form  A,  filed  originally  with  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  and  by  that  Board 
transmitted  here  on  or  about  December  5,  1919,  for  the  reason  that 
in  the  judgment  of  the  said  Board  there  was  no  written  evidence  sub- 
mitted showing  the  nature,  terms,  and  conditions  of  the  alleged 
agreement. 

FINDING  OF  FACTS. 

It  appears  that  on  or  about  July  9,  1918,  the  claimant  entered  into 
contract  44ei3-X  for  the  manufacture  of  50,000  pairs  of  wool  trousers 
at  05  cents  per  pair.  This  contract  was  completed  and  final  shipment 
made  December  9,  1918,  and  ctmtractor  paid  at  the  rate  of  65  cents 
per  pair.  On  August  30,  1918,  the  claimant  wrote  a  letter,  a  copy  of 
which  follows,  to  tlie  Quartermaster  Generars  Office : — 

"August  30,  1918. 
"  QuARTfnnrASTER  Genkrai/s  Office, 

JOO  E.  19th  aSY.,  City,  (.V.  T.  6'.) 
"  Attenti(m  Mr.  Tully. 

"  GENTLE:NrEN :  Pursuant  to  our  contract  Xo.  -i433-N  for  50,000 
trousers,  wish  to  inform  you  that  we  can  not  make  them  successfully, 
because  we  are  only  receiving  65  cents  per  pair  and  the  Amalgamated 
Clothing  Workers  Union  who  are  furnishing  our  factory  with  em- 
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ployees,  have  set  the  price  for  operations  based  on  the  higher  or 
75-cent  price. 

"  We  therefore  ask  you  to  grant  us  the  higher  or  the  75-cent  price 
so  that  we  may  proceed  with  our  contract  and  be  able  to  pay  our 
workers  the  prevailing  rate. 

"  Awaiting  an  early  reply.    Yours  very  truly." 

In  reply  the  claimants  received  the  following  letter: 

"  War  Department, 
"  Purchase,  Storage,  and  Traffic  Division, 
"  Office  of  the  Director  of  Purchase  and  Storage, 

''New  York  City,  August  31,  1918, 
*'From:  Acting  Quartermaster  General. 
To:  A.  Mendelson  &  Bro.  Uniform  Co.  (Inc.),  121  West  19th  St., 
New  York,  N.  Y. 
**  Subject:  Contract  No.  4433-X,  50,000  wool  trousers. 

"  1.  In  reply  to  your  letter  of  August  30th.  we  have  changed  all 
contracts  written  "65^"  to  read  "75^,"  maximum,  subject  to  revision 
"  2.  This  modification   has  already  been  sent  through   on   your 
contract. 

"  By  authority  of  the  Acting  Quartermaster  General. 

"  Manufacturing  Branch, 
"By:  H.L.Wells, 
''Acting  Chief,  Clothing  Section.^^ 

The  modification  which  Mr.  Wells  states  has  been  ^'  sent  through  " 
was  never  acted  upon  by  higher  authority. 

DECISION. 

1.  The  above  letter  signed  II.  L.  AVells  may  have  been  a  promise 
on  Wells's  part  to  see  to  it  that  the  price  to  be  paid  the  claimant 
should  be  75  cents  instead  of  65  cents  per  garment.  However,  such 
promise  was  without  consideration  and  was  not  within  his  power  or 
that  of  any  other  officer  to  perform,  as  the  amendment  promised 
was  disadvantageous  to  the  Ignited  States.  It  further  appears  that 
the  contract  contained  the  labor  dispute  clause  under  which  the 
contractor  might  have  taken  action.  The  claimant  should  have  pro- 
ceeded under  the  said  labor  dispute  chiuse. 

2.  This  case  is  not  within  the  principle  of  Greenbaum,  Weil  and 
Nichols  (No.  402,  Oct.  6,  1919)  for  the  reason  that  in  that  case 
action  was  taken  in  substantial  compliance  with  clause  11  of  the  con- 
tract therein. 

disposition. 

An  order  will  be  entered  denying  the  claimant's  claim  and  dis- 
missing its  statement  of  claim. 
Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  298. 

In  re  CLAIM  OF  BATES  A  INNES  (LTD.). 

1.  MODIFICATION    OF    CONTRACT.— Claimant   had    a    written    contract    lor 

the  manufacture  of  woolen  spiral  puttees,  specifying  that  its  prod- 
.  uct  was  to  be  similar  in  all  respects  to  sample  and  the  sample  submitted 
by  claimant  contained  practically  no  cotton,  but  shortly  thereafter 
claimant's  agent  was  shown  proposed  specifications  for  puttees  which 
contained  10  per  cent  of  cotton,  which  specifications  were  subsequently 
adopted  by  the  Quartermaster  General  and  copies  thereof  mailed  both  to 
claimant  and  to  the  Government  inspector  at  claimant's  plant,  where- 
upon claimant  commenced  to  manufacture  puttees  containing  10  per 
cent  of  cotton  under  the  contract  previously  awarded.  Held,  that  this 
was  a  request  of  the  Government  to  amend  the  contract  and  was  ac- 
cepted by  the  contractor  by  performance. 

2.  SXTBSTANTIAL   PEKFOKMANCE. — XTnder   the   above   circumstances,    where 

claimant  substituted  the  cotton,  not  for  virgin  wool  as  permitted  in  the 
revised  specifications,  but  for  wool  waste,  the  variation  was  so  slight  as 
not  to  bar  recovery.  Nor  does  the  fact  that  an  analysis  showed  that 
some  of  the  product  contained  15  per  cent  of  cotton  bar  recovery. 

3.  METHOD  OF  ADJUSTMENT.— The  contractor  will  be  permitted  to  deliver 

the  puttees- which  the  Government  has  heretofore  refused,  but  from  the 
contract  price  will  be  deducted  the  saving  eifected  by  the  substitution 
of  cotton  for  wool,  and  also  the  additional  cost,  if  any,  as  provided  in 
the  contract,  of  inspecting  some  of  the  puttees  in  the  delivery  of  which 
claimant  has  been  delinquent. 
C.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  based  upon 
an  informally  executed  contract  for  woolen  spiral  puttees.  Held,, 
claimant  is  entitled  to  relief. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Office  of  the  Director 
of  Purchase  disallowing  the  claim  of  Bates  &  Innes  (Ltd.),  of  Carl- 
ton Place,  Ontario,  for  $58,277.20,  the  purchase  price  of  32,740 
pairs  of  woolen  spiral  puttees  manufactured  under  an  informally 
executed  Quartermaster  Corps  contract,  No.  2077-P,  dated  April  19, 
1918,  for  60,000  pairs  of  puttees,  acceptance  of  which  has  been  refused 
by  the  Government. 

2.  Early  in  March,  1918,  Mr.  R.  Thompson,  jr.,  representing  the 
claimant,  called  on  Mr.  F.  E.  Haight,  chief  of  the  unit  goods  sec- 
tion, Clothing  and  Equipment  Division,  Quartermaster  Corps,  New 
York,  and  negotiated  the  contract  for  puttees,  which  was  sul)se- 
quently  entered  into  as  above. 

Digitized  by  VjOOQIC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  263 

3.  The  contract  provided: 

"  That  the  said  contractor  shall  furnish  and  deliver  the  following- 
named  supplies  ♦  ♦  *  and  that  the  supplies  so  delivered  shall 
be  like  and  equal  in  all  respects  to  the  samples  submitted  by  con- 
tractor." 

4.  Shortly  thereafter,  and  before  the  contract  was  awarded,  the 
claimant  submitted  a  sample  puttee  made  of  yarn  containing  70  per 
cent  virgin  wool  and  30  per  cent  noils  or  "  all-wool "  waste.  The 
sample  puttee  contained  no  cotton. 

5.  During  June  and  July,  1918,  the  claimant  delivered  14,400  pairs 
of  puttees  containing  no  cotton  and  during  August  delivered  19,800 
pairs  containing  10  per  cent  of  cotton.  Late  in  August  the  Govern- 
ment discovered  that  the  cotton  content  of  the  puttees  was  begin- 
ning to  exceed  10  per  cent  and  it  refused  to  accept  future  deliveries 
of  puttees  containing  any  cotton  whatever.  The  claimant  immedi- 
ately changed  its  formula  for  yarn  and  during  November  and  De- 
cember delivered  an  additional  19,800  pairs  of  all-wool  puttees. 
When  the  Government  refused  to  accept  puttees  containing  any 
cotton  whatever,  the  manufacture  of  the  32,740  pairs  for  which 
claim  is  now  made  was  at  a  stage  of  manufacture  so  advanced  as 
to  make  it  impossible  to  do  other  than  proceed  to  their  completion. 
Testimony  of  the  Government  witnesses  upon  the  hearing  indicated 
that  these  puttees  contain  not  more  than  15  per  cent  of  cotton. 

6.  Some  time  during  the  month  of  April,  1918,  Mr.  Thomson  again 
called  on  Mr.  Haight,  who  discussed  the  possible  adoption  by  the 
Government  of  standard  specifications  for  the  manufacture  of 
woolen  spiral  puttees.  Mr.  Haight  exhibited  to  Mr.  Thomson  a, 
copy  of  the  proposed  specifications  which  were  subsequently  adopted 
by  the  Quartermaster  General  on  June  18,  1918,  as  "  Specifications 
for  knitted  spiral  puttees.  No.  1341."  These  specifications  provided 
that  the  "  composition  of  yarn  "  to  be  used  in  the  manufacture  of 
puttees  should  be : 

"18  per  cent  white  wool — I  grade;  42  per  cent  dyed  olive  drab 
wool — I  grade;  30  per  cent  noils,  garnetted  threads,  or  reworked 
wool  clips ;  10  per  cent  dyed  olive  drab  cotton.  All  free  from  shives 
and  burrs." 

7.  During  the  latter  part  of  June,  the  claimant  and  the  Govern- 
ment inspector  stationed  at  its  plant  each  received,  in  Government 
envelopes  and  without  a  letter  of  transmittal  or  other  accompanying 
paper,  printed  copies  of  Specifications  No.  1341,  bearing  the  signa- 
ture of  Brig.  Gen.  R.  E.  Wood,  Acting  Quartermaster  General,  and 
the  inscription  "Adopted  June  18,  1918."  The  "Composition  of 
yam  "  as  prescribed  in  these  specifications  was  the  same  as  that  dis- 
cussed by  Mr.  Haight  with  Mr.  Thomson. 
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8.  The  claimant  states  that  it  assumed  from  Mr.  Thomson's  con- 
versation with  Mr.  Haight  that  the  Government  was  about  to  adopt 
specifications  providing  for  the  manufacture  of  puttees  from  yarns 
containing  10  per  cent  of  cotton  and  that  puttees  so  manufactured 
would  be  acceptable  under  the  existing  contract.  This  assumption^ 
it  is  argued,  was  further  strengthened  and  justified  by  the  receipt 
of  a  printed  copy  of  Specifications  No.  1341  through  the  mail 
marked  "  War  Department,  Office  of  the  Quartermaster  General." 

9.  Mr.  Haight  testified  that  his  conversation  with  Mr.  Thomson 
had  to  do  only  with  the  matter  of  proposed  specifications  for  use 
under  future  contracts,  and  that  he  did  not  intend  his  conversation 
to  be  construed  as  authorizing  or  directing  a  modification  of  the 
specifications  oJ  existing  contracts.  Mr.  Haight  was  unwilling, 
however,  to  deny  Mr.  Thomson's  testimony  that  when  Mr.  Haight 
submitted  to  him  for  comment  a  copy  of  the  specifications  subse- 
quently adopted,  he  did  not  say  in  substance :  "  This  is  just  about  what 
we  are  going  to  adopt,  what  do  you  think  of  it?  " 

10.  The  testimony  shows  that  the  claimant  manufactured  the  first 
puttees  delivered  under  this  contract  from  a  yarn  containing  70  per 
cent  virgin  wool  and  30  per  cent  of  "  all-wool  ".  clips  or  waste,  and  that 
it  later  used  a  yam  containing  70  per  cent  virgin  wool,  20  per  cent 
wool  clips  or  waste,  and  10  per  cent  cotton. 

11.  The  claimant  found,  according  to  the  testimony,  that  by  sub- 
stituting 10  per  cent  of  cotton  for  10  per  cent  of  virgin  wool  the  yarn 
so  produced  did  not  work  as  satisfactorily  on  its  machines,  which 
were  not  designed  especially  for  knitting  of  the  tj'^pe  required  under 
this  contract,  as  did  a  yarn  made  of  70  per  cent  virgin  wool,  20  per 
cent  waste  or  clips,  and  10  per  cent  cotton.  The  yarn  so  produced 
was  better  than  was  required  under  Specifications  No.  1341.  The 
claimant  argues,  therefore,  that  because  of  the  nature  of  the  work  to 
be  done  it  felt  free  to  rearrange  the  percentages  of  the  yarn  composi- 
tion so  as  to  obtain  a  yarn  best  suited  to  the  quality  of  the  component 
raw  materials  it  was  able  to  procure  and  to  the  operation  of  its  me- 
chanical facilities,  provided  the  residting  finished  product  loas  alivays 
as  good  as  or  better  than  the  Governinent  requiredunder  Specif  cations 
No.  ISkl, 

12.  The  claimant  testified  that  the  reduction  in  cost  of  raw  ma- 
terials resulting  from  a  substitution  of  10  per  cent  of  cotton  for  a 
like  quantity  of  clips  or  waste  (instead  of  for  virgin  wool)  was 
something  less  than  1  cent  on  each  pair  and  that  there  was  a  labor 
saving  due  to  the  use  of  cotton  of  approximately  5  cents  per  pair. 
Mr.  Haight  testified  that  the  total  saving  shopld  have  been  about  15 
cents.  The  claimant  has  offered  to  accept  in  settlement  of  this  claim 
$1.78  for  each  pair  of  puttees  ready  for  delivery  and  has  also  agreed 
to  waive  any  claim  it  may  have  against  the  Government  on  account 
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(if  the  suspension  of  production  under  the  contract  at  a  time  when 
approximately  4,000  pairs  remained  to  be  manufactured. 

13.  The  claimant  introduced  evidence,  which  was  supported  by 
Government  witnesses,  to  show  that  a  puttee  manufactured  from  a 
yarn  containing  10  per  cent  of  cotton  would,  upon  analysis,  show  a 
13  per  cent  cotton  content ;  and  that  if  wool  clips  or  waste  containing 
a  permissible  quantity  of  cotton  were  used  to  the  extent  of  20  per  cent 
in  the  manufacture  of  yarn,  the  percentage  of  cotton  in  the  finished 
puttees  might  run  as  high  as  15  per  cent.  The  testimony  of  the  Gov- 
ernment witnesses  shows  that  such  puttees  would  be  satisfactory  for 
the  use  of  the  Army. 

14.  The  contract  provided  for  delivery  as  follows : 


Pairs. 

During  May 15, 000 

During  June 25,000 


Pairs. 

During  July 30, 000 

During  August 30, 000 


15.  Delivery  of  such  puttees  as  have  been  accepted  by  the  Govern- 
ment was  made  as  follows : 


Pairs. 
During  August 19,  800 

During  November 27,000 


Pairs. 

During  June i- 5,400 

During  July 9, 000 

16.  The  contract  provided : 

•'  That  in  case  of  failure  of  the  contractor  to  perform  any  part  of 
this  contract  *  *  *  the  right  is  hereby  reserved  to  the  United 
States  to  elect  whether  the  contractor  shall  be  permitted  to  continue 
the  performance  as  to  the  remaining  part  *  *  *.  In  event,  how- 
ever, of  the  granting  of  additional  time  for  performance  the  cost  of 
inspection  and  other  expenses  and  damages  to  the  United  States 
over  what  would  have  been  incurred  had  performance  been  accom- 
plished by  the  time  originally  fixed  therefor,  if  any,  except  in  so  far 
as  the  same  may  arise  from  delays  for  which  the  United  States  is 
responsible  *  *  *  shall  be  charged  to  the  contractor  and  may 
be  deducted  from  any  money  due  or  to  become  due  said  contractor 
from  the  United  States." 

17.  Testimony  introduced  by  the  claimant  upon  the  hearing  indi- 
cated that  a  part  of  the  contractor's  deliquency  was  due  to  the  neces- 
sary performance  of  Canadian  Government  priority  orders,  a  cause 
excusable  under  the  contract  for  a  period  of  not  more  than  three 
weeks.  After  granting  such  an  allowance  the  contractor  was  delin- 
quent to  the  following  extent : 

On  June  21,  in  the  delivery  of  15,000  pairs, 
On  July  21,  in  the  delivery  of  31,000  pairs. 
On  August  21,  in  the  delivery  of  50,200  pairs. 
On  September  21,  in  the  delivery  of  65,800  pairs. 

Upon  the  suspension  of  the  contract,  the  delivery  of  4,080  pairs 
was  excused. 
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DECISION. 

1.  Having  elected  to  permit  tlie  contractor  to  continue  perform- 
ance of  the  ccmtract,  the  (Jovernment  is  entitled  to  a  credit  of  the 
extra  cost  of  inspection,  against  any  sums  due  to  the  contractor.  The 
63,180  pairs  which  have  already  been  accepted  were,  and  the  32,740 
pairs  which  may  be  accepted  under  this  decision,  must  be  inspected 
subsequent  to  the  time  when  they  would  have  been  inspected  had 
deliveries  been  made  in  accordance  with  the  terms  of  the  contract  as 
proi)erly  extended.  No  testimony  has  been  offered  of  other  expenses 
or  damages  to  the  Government  because  of  the  contractor's  delin- 
quency in  the  delivery  of  puttees  under  this  contract.  From  any 
payments  to  be  made  under  this  decision,  deductions  on  account  of 
the  contractor's  delinquency  should  be  limited  to  a  sum  to  reimburse  to 
the  Government  the  cost  of  inspection,  if  any,  over  what  it  would 
have  incurred  had  the  performance  been  accomplished  by  the  time 
originally  fixed  therefor. 

2.  The  Government  attorney  contends  that  had  the  claimant  actu- 
ally regarded  Mr.  Haight's  conversation  and  the  subsequent  receipt 
of  the  printed  specifications  as  it  now  alleges,  it  w'ould  have  substi- 
tuted the  10  per  cent  of  cotton  for  10  per  cent  of  virgin  wool  as  pre- 
scribed in  the  specifications.  The  specifications  were  known  by  the 
claimant  to  have  been  designed  to  conserve  the  wool  supply  available 
for  miltary  requirements. 

3.  It  now  remains  for  this  Board  to  determine  whether  or  not  the 
claimant  was  justified  in  regarding  Mr.  Haight's  statements  to  Mr. 
Thomson  and  the  subsequent  receipt  of  Specifications  No.  1341  as  a 
request  of  the  Government  to  manufacture  puttees  covered  by  existing 
contracts  in  accordance  thereafter  with  the  new  specifications,  which, 
when  assented  to  by  the  claimant,  implied  an  agreement  so  to 
manufacture  the  puttees  and  to  credit  to  the  Government  any  saving 
thus  accruing.  The  testimony  upon  the  hearing  leaves  no  room  for 
doubt  as  to  the  good  faith  of  the  claimant,  and  the  conclusion  is 
unavoidable  that  it  was  justified  in  so  construing  the  circumstances. 
The  variance  from  the  exact  formula  for  the  composition  of  yarn 
can  not,  in  view  of  the  circumstances  surrounding  the  performance  of 
this  contract  which  it  is  unnecessary  here  to  enumerate,  be  regarded 
as  fatal  to  recovery. 

4.  The  claimant  is  entitled,  upon  the  delivery  of  not  more  than 
32J40  woolen  spiral  puttees  manufactured  under  this  contract  and 
which  contain  not  more  than  15  per  cent  of  cotton  upon  analysis,  to 
be  paid  the  contract  price  therefor  less  the  saving  effected  by  the  use 
of  cotton  in  the  performance  of  this  contract  and  less  the  additional 
cost  of  inspection,  if  any. 
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r>.  In  view  of  the  claimant's  expressed  willingness  to  accept  pay- 
ment at  the  rate  of  $1.78  per  pair  for  the  puttees  so  manufactured 
and  of  the  testimony  of  Government  witnesses,  the  saving  to  the 
claimant  due  to  the  introduction  of  cotton  is  found  to  have  amounted 
to  20  cents  per  pair. 

6.  Payment  therefor  shall  be  at  the  rate  of  $1.78  per  pair  for  the 
puttees  delivered  to  and  accepted  by  the  (jovernment  under  this  de- 
cision, less  $396,  the  saving  effected  by  the  claimant  in  the  cost  of 
manufacturing  19,800  pairs  of  puttees  containing  cotton  heretofore 
delivered  to,  accepted  and  paid  for  by  the  Government,  less,  also,  the 
additional  cost,  if  any,  incurred  and  to  be  incurred  by  the  Govern- 
ment in  inspecting  all  or  any  portion  of  the  95,920  pairs  of  puttees 
heretofore  accepted  and  to  be  accepted  by  the  Government  under  this 
contract,  in  the  delivery  of  all  of  which  the  claimant  has  been  de- 
linquent. 

DISPOSmON. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and  Traffic 
Division  and  will  make  the  statutory  award  and  cause  the  same  to  be 
executed  on  behalf  of  the  United  States  and  by  the  claimant  and  to 
be  transmitted  to  the  appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
IvSGlOT— 20— VOL  3 18 
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Case  No.  409. 

In  re  CLAIM  OF  HA WTHOKN  MILLS  (LTD.). 

1.  CHANGE  IN  SPECIFICATIONS.— Where  claimant  had  a  contract  to  manu- 

facture spiral  puttees  like  an  all-wool  sample  submitted,  and  when  the 
Government,  through  the  Quartermaster  General^  changed  the  specifica- 
tions for  spiral  puttees  to  be  manufactured  for  Government  use,  per- 
mitting the  use  of  10  per  cent  cotton,  and  such  specifications  were 
mailed  to  claimant  and  the  Government  inspector  in  claimant's  plant 
prior  to  the  completion  of  the  contract,  the  Government  is  obligated^ 
under  the  act  of  March  2,  1919,  to  accept  and  pay  the  reasonable  and 
fair  value  of  puttees  manufactured  and  delivered  by  the  claimant  ac- 
cording to  the  new  specifications. 

2.  CLAIM  AND  DECISION.— This  is  an  appeal  from  the  decision  of  the  Direc- 

tor of  Purchase  and  is  filed  upon  the  theory  that  the  United  States- 
Government  is  obligated,  under  the  act  of  March  2,  1919,  to  receive  and 
pay  for  spiral  puttees  made  to  conform  substantially  to  new  specifica- 
tions adopted  by  the  Quartermaster  General  diiferent  from  those  con- 
tained in  claimant's  original  contract.  Held,  that  the  Government  is 
obligated  to  pay  the  claimant  the  fair  and  reasonable  value  of  the  pnt- 
tees  manufactured  after  the  receipt  of  and  in  compliance  with  the  new 
specificactions. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Office  of  the  Director  of 
Purchase  disallowing  the  claim  of  the  Hawthorn  Mills  (Ltd.),  of 
Carlton  Phice,  Ontario,  for  $7,298,  the  purchase  price  of  4,100  pairs 
of  woolen  spiral  puttees  manufactured  under  an  informally  executed 
Quartermaster  Corps  contract.  No.  1548-P,  dated  March  30, 1918,  for 
50,000  pairs  of  puttees,  acceptance  of  which  has  been  refused  by  the 
Government. 

2.  Early  in  March,  1918,  Mr.  R.  Thompson,  jr.,  president  of  the 
claimant  in  which  company  Mr.  Bates,  of  Bates  &  Innes  (Ltd.), 
claimant  in  case  No.  298  involving  the  same  facts  and  circumstances 
and  decided  herewith,  is  largely  interested,  called  on  Mr.  F.  E.  Haight, 
Chief  of  the  Knit  Goods  Section,  Clothing  and  Equipment  Division, 
Quartermaster  Corps,  New  York,  and  negotiated  the  contract  for 
I)uttees  which  was  subsequently  entered  into  as  above. 

3.  The  contract  provided : 

"  That  the  said  contractor  shall  furnish  and  deliver  the  following 
named  supplies  *  *  ♦  and  that  the  supplies  so  delivered  shall  be 
like  and  equal  in  all  respects  to  the  samples  submitted  by  contractor.'^ 
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4.  Shortly  thereafter  and  before  the  contract  was  awarded,  the 
claimant  submitted  a  sample  puttee  made  of  yam  containing  70  per 
cent  virgin  wool  and  30  per  cent  noils  or  "  all-wool "  waste.  The 
sample  puttee  contained  no  cotton. 

5.  During  June  and  July,  1918,  the  claimant  delivered  30,600  pairs 
of  puttees  containing  no  cotton  and  during  August  delivered,  and  the 
Government  accepted,  12,600  pairs  containing  an  undetermined  per- 
centage of  cotton.  Late  in  August  the  Government  discovered  the 
cotton  content  of  the  puttees  previously  delivered  and,  upon  analysis, 
found  that  the  percentage  of  the  puttees  then  offered  for  inspe.tion 
raried  from  14  to  22  per  cent.  The  Government  refused  to  accept 
future  deliveries  of  puttees  containing  any  cotton  whatever.  The 
production  of  the  4,100  pairs  for  which  claim  is  now  made  was  then  at 
a  stage  of  manufacture  so  advanced  as  to  make  it  impossible  to  do 
other  than  proceed  to  their  completion.  All  of  the  puttees,  delivery  of 
which  has  been  refused  by  the  Government,  contain  cotton. 

6.  Sometime  during  the  month  of  April,  1918,  Mr.  Thomson  again 
called  on  Mr.  Haight,  who  discussed  the  possible  adoption  by  the 
Government  of  standard  specifications  for  the  manufacture  of  woolen 
spiral  puttees.  Mr.  Haight  exhibited  to  Mr.  Thomson  a  copy  of  the 
proposed  specifications  which  were  subsequently  adopted  by  the 
Quartermaster  General  on  June  18,  1918,  as  "Specifications  for 
knitted  spiral  puttees.  No.  1341."  These  specifications  provided  that 
the  "  composition  of  yam  "  to  be  used  in  the  manufacture  of  puttees 
should  be : 

"  18  per  cent  white  wool — |  grade ;  42  per  cent  dyed  olive  drab 
wool— §  grade ;  30  per  cent  noils,  garnetted  threads  or  reworked  wool 
clips ;  10  per  cent  dyed  olive  drab  cotton.  All  free  from  shives  and 
burrs." 

7.  During  the  latter  part  of  June,  the  claimant  and  the  Govern- 
ment inspector  stationed  at  its  plant  each  received,  in  Government 
envelopes  and  without  a  letter  of  transmittal  or  other  accompanying 
paper,  printed  copies  of  Specifications  No.  1341,  bearing  the  signa- 
ture of  Brig.  Gen.  R.  E.Wood,  Acting  Quartermaster  General,  and 
the  inscription  "Adopted  June  18,  1918."  The  "Composition  of 
yam  "  as  prescribed  in  these  specifications  was  the  same  as  that  dis- 
cussed by  Mr.  Haight  with  Mr.  Thomson. 

8.  Mr.  Thomson  testified  that  he  assumed  from  his  conversation 
with  Mr.  Haight  that  the  Government  was  about  to  adopt  specifica- 
tions providing  for  the  manufacture  of  puttees  from  yarn  containing 
10  per  cent  of  cotton  and  that  puttees  so  manufactured  would  be  ac- 
ceptable under  the  existing  contract.  This  assumption,  it  is  argued, 
Was  further  strengthened  by  the  receipt  of  a  printed  copy  of  Specific 
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cations  Xo.  1341  throu^rh  the  mail,  marked  "War  Department,  Office 
of  the  Quartermaster  General." 

9.  Mr.  Haight  testified  that  his  conversation  with  Mr.  Thomson 
had  to  do  only  with  the  matter  of  proposed  specifications  for  use 
under  future  contracts  and  that  he  did  not  intend  his  conversation  to 
be  construed  as  authorizing  or  directing  a  modification  of  the  speci- 
fications of  the  existing  contract.  Mr.  Haight  was  unwilling,  how- 
ever, to  deny  Mr.  Thomson's  testimony  that  when  Mr.  Haight  sub- 
mitted to  him  for  comment,  a  copy  of  the  specifications  subsequently 
adopted,  he  did  not  say  in  substance :  "  This  is  just  about  what  we  are 
going  to  adopt;  what  do  you  think  of  it? 

10.  The  testimony  shows  that  the  claimant  manufactured  the  first 
puttees  delivered  under  this  contract  from  a  yarn  containing  70  per 
cent  virgin  wool  and  30  per  cent  of  "  all-wool "  clips  or  waste,  and 
that  it  later  used  a  yarn  containing  70  per  cent  virgin  wool,  20  per 
cent  "  wool "  clips  or  waste,  and  10  per  cent  cotton. 

11.  The  claimant  found,  according  to  the  testimony,  that  by  sub- 
stituting 10  per  cent  of  cotton  for  10  per  cent  of  virgin  wool  the  yarn 
so  produced  did  not  work  as  satisfactorily  on  its  machines,  which 
were  not  designed  especially  for  knitting  of  the  type  required  under 
this  contract,  as  did  a  yarn  made  of  70  per  cent  virgin  wool,  20  per 
cent  waste  or  clips,  and  10  per  cent  cotton.  The  yarn  so  produced 
was  better  than  was  required  under  Specifications  No.  1341.  The 
claimant  argues,  therefore,  that  because  of  the  nature  of  the  work  to 
be  done  it  felt  free  to  rearrange  the  percentages  of  the  yarn  compo- 
sition so  as  to  obtain  a  yarn  best  suited  to  the  quality  of  the  com- 
ponent raw  materials  it  was  able  to  procure  and  to  the  operation  of 
its  mechanical  facilities,  provided  the  resulting  -finished  product  was 
ohraj/s  as  r/ood  as  or  better  than  the  Government  required  under 
Specifications  No.  ISJfL 

12.  The  claimant  testified  that  the  reduction  in  cost  of  raw  ma- 
terials resulting  from  a  substitution  of  10  per  cent  of  cotton  for  a 
like  quantity  of  clips  or  waste  (instead  of  for  virgin  wool)  was 
something  less  than  1  cent  on  each  pair  and  that  there  was  a  labor 
saving  due  to  the  use  of  cotton  of  approximately  5  cents  per  pair. 
Mr.  Haight  testified  that  the  total  saving  should  have  been  about  15 
cents.  The  claimant  has  offered  to  accept  in  settlement  of  this  claim 
$1.78  for  each  pair  of  puttees  ready  for  delivery,  and  states  that  it 
has  no  claim  against  the  Government  on  account  of  the  suspension 
of  production  under  the  contract. 

13.  The  claimant  introduced  evidence,  which  was  supported  by 
Government  witnesses,  to  show  that  a  puttee  manufactured  from  a 
yarn  containing  10  per  cent  of  cotton  would,  upon  analysis,  show  a 
13  per  cent  cotton  content;  and  that  if  wool  clips  or  waste  contain- 
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ing  a  permissible  quantity  of  cotton  Tvere  used  to  the  extent  of  20 
per  cent  in  the  manufacture  of  yarn,  the  percentage  of  cotton  in  the 
finished  puttee  might  run  as  high  as  15  per  cent.  The  testimony  of 
the  Government  witnesses  shows  that  such  puttees  would  be  satis- 
factory for  the  use  of  the  Army. 

14.  The  contract  provided  for  delivery  as  follows : 

During   April 20, 000 

During  May 30, 000 

15.  Delivery  of  such  puttees  as  have  been  accepted  by  the  Gov- 
ernment was  made  as  follows: 


Pairs. 

July  20 10,800 

Aug.  3 5,400 

Aug.    17 7,200 


Pain. 

June    1 3,600 

June  8 5,400 

June   15 3,600 

June  29 7,200 

16.  The  contract  provided: 

"  That  in  case  of  failure  of  the  contractor  to  perform  any  part  of 
this  contract  *  *  *  the  right  is  hereby  reserved  to  the  United 
States  to  elect  whether  the  contractor  shall  be  permitted  to  continue 
the  performance  as  to  the  remaining  ^art  *  *  *.  In  event,  how- 
ever, of  the  granting  of  additional  time  for  performance  the  cost 
of  inspection  *  *  *  to  the  United  States  over  what  would  have 
been  incurred  had  performance  been  accomplished  by  the  time  origi- 
nally fixed  therefor,  if  any,  except  in  so  far  as  the  same  may  arise 
from  delays  for  which  the  United  States  is  responsible  ♦  ♦  * 
shall  be  charged  to  the  contractor  and  may  be  deducted  from  any 
money  due  or  to  become  due  said  contractor  from  the  United  States." 

17.  Testimony  introduced  by  the  claimant  upon  the  hearing  in- 
dicated that  the  contractor's  delinquency  was  due  to  the  necessary 
performance  of  Canadian  Government  priority  orders,  a  cause  ex- 
cusable under  the  contract  for  a  period  of  not  more  than  three  weeks. 
After  granting  such  an  extension  the  contractor  was  delinquent  as 
follows :  On  May  21  in  the  delivery  of  20,000  pairs,  and  on  June  21 
in  the  delivery  of  37,400  pairs. 

DECISION. 

1.  The  contention  of  the  claimant  in  this  case  is  precisely  tht 
same  as  in  the  case  of  Bates  &  Innes  (Ltd.),  Claim  No.  298  (2,  these 
Decisions,  page  262) :  That  Mr.  Haight  verbally  authorized  or  di- 
rected a  change  in  the  specifications  for  the  composition  of  yarn  in 
accordance  with  the  provisions  of  Specifications  No.  1341  and  that 
because  of  the  nature  of  the  work  to  be  done  it  felt  free  to  rearrange 
the  percentages  of  the  yarn  composition  so  as  to  obtain  a  yarn  best 
suited  to  the  quality  of  the  component  raw  materials  it  was  able  to 
procure  and  to  the  operation  of  its  mechanical  facilities,  provided 

Digitized  by  V^OOQ IC 


272  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

the  resulting  finished  product  was  always  as  good  as  or  better  than  the 
Government  required  under  Specification  Xo.  1341. 

2.  In  the  Bates  &  Innes  case  this  contention  is  supported  by  evi- 
dence showing  claimant  to  have  actually  complied  with  the  pro- 
visions of  the  new  formula,  i.  e.,  its  finished  product  contained  less 
than  15  per  cent  of  cotton,  a  percentage  reasonably  to  be  expected  in 
yarn  manufactured  from  10  per  cent  of  cotton,  and  20  per  cent  of 
waste  or  clips,  having  as  a  permissible  allowance,  2  per  cent  of  cotton. 
The  present  claimant  testified  that  it  .did  not  use  more  than  10  per 
cent  of  cotton  as  such,  in  making  its  yarn,  and  that  any  surplus  of 
cotton  (more  than  10  per  cent)  appearing  in  the  finished  product 
was  due  to  an  excess  of  cotton  in  the  wool  waste  or  clips  used. 

3.  The  proposed  specifications  exhibited  to  Mr.  Thomson  by  Mr. 
Haight  and  the  specifications  adopted  by  the  Quartermaster  Gen- 
eral provided  for  the  use  of  "  30  per  cent  noils,  garnetted  threads  or 
reworked  wool  clips."  Noils  are  pure  short  wool,  and  contain  no 
cotton  whatever,  and  their  equivalent  all-wool  clips  or  waste. 

4.  The  specifications  under  which  a  shirting  manufacturer  op- 
erates may  permit  of  a  cloth  containing  as  much  as  50  per  cent  of 
cotton  and  the  varying  percentages  of  cotton  in  wool  clips  or  waste 
depends  entirely  upon  the  kind  of  material  manufactured  in  the 
plant  producing  the  wool  clips  or  waste,  from  which  that  by-product 
is  procured. 

5.  The  claimant's  purchasing  agent  could  readily  have  ascertained 
the  nature  of  the  product  of  the  plant  from  which  the  waste  or  clips 
were  purchased.  In  contradiction  of  Mr.  Thomson's  statements,  Gov- 
ernment witnesses,  who  readily  qualified  as  experts,  testified  that  the 
claimant  should  have  been  able  to  recognize  the  cotton  content  of  the 
clips  before  their  introduction  into  the  yarn.  Thus,  the  claimant 
had  ample  notice  of  the  kind  and  quality  of  wool  clips  or  waste 
which  it  might  use  instead  of  noils,  and  it  had  two  complete  checks 
upon  the  quality  of  the  clips  or  waste  used  in  the  performance  of 
this  contract. 

6.  It  is  asserted  by  this  claimant  that  because  it  procured  wool 
waste  from  American  commercial  sources,  this  Government  should 
be  responsible  for  the  quality  of  the  material.  The  control  exer- 
cised by  the  Government  through  the  War  Industries  Board  and  the 
Wool  Administrator  did  not  extend  further  than  to  limit  the  pur- 
chase of  wool  and  woolen  by-products  to  Government  contractors 
and  manufacturers  producing  necessary  civilian  materials.  In  order 
to  procure  authority  for  the  purchase  of  wool,  it  was  only  necessary 
to  satisfy  the  authorities  that  the  wool  was  for  an  approved  use. 
Having  obtained  permission  to  purchase,  the  manufacturer  then 
located  its  source  of  supply  and  made  its  own  arrangements  as  to 
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quality,  deliveries,  etc.    The  Government  was  in  no  way  responsible 
for  the  execution  of  any  arrangements  made  between  the  individuals. 

7.  Giving  to  the  testimony  in  this  case  the  most  liberal  construc- 
tion^ the  claimant  is  not  entitled  to  any  greater  measure  of  relief 
than  was  granted  to  Bates  &  Innes.  It  is,  accordingly,  found  that 
Mr.  Haight's  statement  to  Mr.  Thomson,  and  the  subsequent  receipt 
of  Specifications  No.  1341,  constituted  a  request  of  the  Government 
to  manufacture  puttees  under  existing  contracts  in  accordance  there- 
after with  the  new  specifications,  which,  when  assented  to  by  the 
claimant,  implied  an  agreement  so  to  manufacture  the  puttees  and 
to  credit  to  the  Government  any  saving  thus  accruing.  Justice  will 
be  done  to  the  claimant  if  the  Government  accepts  such  of  the 
puttees  manufactured  and  delivered  under  this  contract  as  do  not 
contain  more  than  fifteen  per  cent  of  cotton. 

8.  In  view  of  the  claimant's  expressed  willingness  to  accept  pay- 
ment at  the  rate  of  $1.78  per  pair  for  the  puttees  so  manufactured 
and  of  the  testimony  of  Government  witnesses,  the  saving  to  the 
claimant  due  to  the  introduction  of  cotton  is  found  to  have  amounted 
to  20  cents  per  pair. 

9.  Whether  a  visual  inspection  of  the  finished  puttees  will  disclose 
the  proportion  of  cotton  content  or  whether  a  destructive  analysis  will 
be  necessary  is  not  here  determined.  It  is,  however,  directed  that,  if  a 
proper  and  adequate  inspection  of  the  puttees  offered  under  this 
decision  is  found  by  the  Director  of  Purchase  and  Storage  to  be 
practicable^  then  the  Government  will  inspect,  accept,  and  pay  for  at 
the  rate  of  $1.78  per  pair,  such  of  the  puttees  as,  upon  such  inspection, 
actually  contain  not  more  than  15  per  cent  of  cotton ;  provided,  how- 
ever, that  from  any  moneys  to  be  paid  to  the  claimant  under  this 
decision  there  shall  be  deducted  the  extra  cost  of  inspection  over  that 
which  would  have  been  incurred  by  the  Government  had  performance 
been  accomplished  within  the  time  originally  fixed  therefor. 

10.  Having  elected  to  permit  the  claimant  to  continue  the  per- 
formance of  the  contract  after  it  had  become  delinquent  in  the 
delivery  of  puttees,  the  Government  is  entitled,  by  the  terms  of  the 
contract,  to  deduct  from  any  moneys  payable  under  this  decision  an 
amount  equal  to  the  additional  cost,  if  any,  incurred  by  the  Govern- 
ment in  inspecting  all  or  any  portion  of  the  puttees  heretofore  de- 
livered under  this  contract  over  what  would  have  been  incurred  had 
the  performance  been  accomplished  at  the  time  originally  fixed 
therefor,  to  wit.  May  31,  1918;  and  the  Government  is  also  entitled 
to  deduct  from  any  such  payments  the  sum  of  $252,  the  saving  ef- 
fected by  the  claimant  in  the  cost  of  manufacturing  12,600  pairs  of 
puttees  containing  cotton,  heretofore  delivered  to  and  accepted  by 
the  Government 
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DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be^ 
computed  and  ascertained  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and 
Traffic  Division  and  will  make  the  statutory  award  and  cause  the 
same  to  be  executed  on  behalf  of  the  United  States  and  by  the  claim- 
ant and  to  be  transmitted  to  the  appropriate  finance  officer  for  pay- 
ment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  408. 

In  re  CLAIM  OF  HAWTHORN  IQLLS,  LTD. 

1.  8TTSPENDED  CONTRACT — COMMITMENTS — RAW  MATERIAL.— Where  the 
Ooyernment  suspends  a  contract  before  completion,  an  obligation  arises 
under  the  act  of  March  2,  1919,  to  reimburse  the  contractor  the  losa 
sustained  in  commitments  and  on  material  procured  to  perform  such 
contract. 

S.  FACILITIES. — ^Where  at  the  time  of  making  such  contracts  the  parties  did 
not  contemplate  that  additional  facilities  would  be  required  for  the  per- 
formance thereof  and  no  conversation  was  had  or  agreement  made  with 
reference  thereto,  the  G-overnment  is  under  no  obligation,  under  the  act 
of  March  2,  1919,  to  reimburse  claimant  the  expenditures  made  in  con- 
nection therewith. 

8.  SUBSTANTIAL  COMPLIAMCE. — Where  claimant  under  such  contract  and 
under  the  circumstances  relevant  to  specifications,  has  manufactured  and 
has  ready  to  deliver  43,490  pairs  of  such  puttees,  the  Oovemment  i» 
obligated,  under  the  act  of  March  2,  1919,  to  accept  and  pay  the  reason- 
able value  thereof,  if  on  inspection  it  is  found  that  there  was  sub- 
stantial compliance  with  the  specifications. 

4.  CLAIM  AND  DECISION. — This  claim  is  presented  under  the  act  of  March 
2,  1919,  claimant's  theory  being  that  the  Government  is  obligated  to 
reimburse  it  the  loss  on  material  and  facilities  procured  for  the  purpose 
of  performing  the  suspended  contract,  and  to  accept  43,490  puttees 
ready  for  delivery,  and  to  compensate  claimant  to  the  extent  of  the 
value  thereof.  Held,  claimant  should  be  reimbursed  its  loss  on  mate- 
rials procured  for  the  performance  of  the  contract,  and  also  on  account 
of  partly  finished  product,  cloth  and  yam,  found  upon  inspection  to 
equal  in  quality  puttees  made  to  conform  to  new  specifications  on  that 
part  of  the  contract  which  was  suspended,  and  for  the  value* of  such 
completed  puttees  not  containing  more  than  15  per  cent  cotton,  and 
that  claimant  is  not  entitled  to  be  reimbursed  for  increased  facilities. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Office  of  the  Director  of 
Purchase  disallowing  the  claim  of  the  Hawthorn  Mills  (Ltd.),  of 
Carlton  Place,  Ontario,  for  $169^574.28,  of  which  $92,162.08  is  to 
cover  the  difference  between  the  cost  of  component  materials  and 
special  facilities  procured  for  the  performance  of  an  informally 
executed  Quartermaster  Corps  Contract  No.  2013-P  dated  April  18, 
1918,  for  180,000  pairs  of  puttees,  and  the  market  value  thereof  after 
tlie  suspension  by  the  Government  of  production  under  the  contract, 
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and  also  to  cover  charges  incident  to  carrying  the  component  ma- 
terials; and  $77,412.20  is  for  43,490  pairs  of  woolen  spiral  puttees, 
manufacturod  under  the  contract,  acceptance  of  which  has  been  re- 
fused by  the  (lovemment. 

2.  Immediately  upon  the  acceptance  and  upon  the  faith  of  the 
contract,  the  claimant  arranged  for  a  supply  of  component  materials 
required  for  the  production  of  puttees  covered  by  this  contract  and 
also  procured  special  facilities  needed  for  its  performance  as  indi- 
cated below: 

Raw  materials  on  hand,  costing $36,855.62 

Partly    finished    materials,    costing 32,752.93 

Commitments    for    component    materials 42, 504. 98 

Special  facilities 2,  535. 30 

The  claimant  values  the  component  materials  on  hand  at  $17,632.40, 
the  partly  finished  material  at  $8,396.55  and  is  willing  to  allow  a 
total  credit  of  $25,928.95.  Only  the  unabsorbed  amortization  of  the 
special  facilities  is  claimed. 

3.  Included  in  the  claimant's  statement  of  material  on  hand  ap- 
pears an  item,  shoddy  Yorkshire  wool  pulled  worsted  clips,  alleged 
to  have  cost  $3,285.36;  and  10,341  pounds  of  cloth  and  801  pounds 
of  yarn  manufactured  by  the  claimant  and  estimated  to  have  cost 
$8,396.55. 

4.  The  facts  and  circumstances  of  that  part  of  the  claim  amounting 
to  $77,412.20  and  growing  out  of  the  refusal  by  the  Government,  be- 
cause of  the  excess  content  of  cotton,  to  accept  the  puttees  offered 
for  inspection  and  delivery  under  this  contract  are  identical  with  the 
facts  and  circumstances  in  this  claimant's  case  No.  409  (2,  these  de- 
cisions, decided  herewith.  It  was  stipulated  by  the  Claimant's 
counsel  and  the  Government  attorney  that  all  the  testimony  and 
evidence  in  that  case  should  be  incorporated  into  the  record  of  the 
present  case. 

5.  The  contract  provided  for  the  delivery  of  60,000  pairs  of  put- 
tees during  the  months  of  June,  July,  and  August,  1918.  The  pres- 
ent contract  reserved  to  the  Government  the  same  rights  in  the  event 
of  failure  of  the  contractor  to  perform  any  part  of  the  contract  in  ac- 
cordance with  its  terms,  as  did  the  contract  in  claimant's  case  No. 
409  and,  here,  too,  the  testimony  introduced  upon  the  hearing  by  the 
claimant  indicated  that  its  delinquency  was  due  to  the  necessary 
performance  of  Canadian  Government  priority  orders,  a  cause 
excusable  under  the  contract  for^a  period  of  not  more  than  three 
weeks.  No  puttees  were  delivered  to  and  accepted  by  the  Govern- 
ment under  this  contract,  and  thus  the  claimant  has  been  at  all  times 
delinquent  with  respect  to  the  delivery  of  the  puttees  on  account  of 
which  it  now  makes  claim. 


Digitized  by 


Google 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  277 

DECISION. 

1.  The  claimant  is  entitled  to  be  held  harmless  against  loss  on  ac- 
■count  of  component  raw  materials  necessarily  procured  for  the  per- 
formance of  the  contract  and  also  on  account  of  partly  finished 
product  (cloth  and  yarn),  found  upon  inspection^  equal  in  quality  to 
thcut  required  for  the  manufacture  of  puttees  in  conformity  with 
Specifications  No.  13^  and  not  more  in  quantity  than  suflSicient  for 
the  completion  of  the  contract  by  the  manufacture  of  136,510  pairs 
of  puttees,  the  production  of  which  was  suspended  by  the  Gov- 
ernment. 

2.  Under  the  authority  of  the  decision  in  claimant's  case  No.  409 
and  Bates  &  Innes  (2,  these  decisions),  a  cotton  content  not 
exceeding  2  per  cent  in  the  wool  clips  or  waste  and  not  exceeding  12 
per  cent  in  the  yarn  procured  for  and  made  in  the  performance  of 
this  contract  will  be  regarded  a  permissible  variance  under  the 
specifications.  The  claimant  should  be  paid  the  difference  between 
the  cost  of  such  material  and  partly  finished  product  and  the  market 
value  thereof,  less  the  cost  of  inspecting  such  of  the  materials  and 
partly  finished  products,  if  any,  as  do  not  so  conform  to  the  specifica- 
tions. 

3.  The  claimant  should  also  be  paid  the  cost  of  providing  insur- 
ance and  storage  and  the  cost  of  handling  such  of  the  materials  and 
partly  finished  product  as  are  found  to  be  in  accordance  with  the 
specifications. 

4.  Nothing  in  the  record  supports  the  claim  for  reimbursement  on 
account  of  special  facilities  nor  is  it  suggested  that,  when  the  con- 
tract was  entered  into,  the  need  of  special  facilities  was  contem- 
plated either  by  the  claimant  or  the  Government.  This  item,  amount- 
ing to  $2,535.30  can  not,  therefore,  be  allowed. 

5.  Under  the  decision  in  the  claimant's  case  No.  409,  relief  must  be 
limited  to  the  acceptance  of  such  of  the  43,490  pairs  of  puttees  as  do 
not  contain  more  than  15  per  cent  of  cotton,  and  it  is  accordingly 
directed  that,  if  a  proper  and  adequate  inspection  of  such  of  the 
JtSJIfiO  pairs  as  may  he  offered  under  this  decision  is  found  hy  the 
Di7*ector  of  Purchase  and  Storage  to  he  practicable^  then  the  Gov- 
ernment will  inspect,  accept,  and  pay  for  at  the  rate  of  $1.78  per 
pair,  such  of  the  puttees  as,  upon  such  inspection,  actually  contain 
not  more  than  15  per  cent  of  cotton ;  provided,  however,  that  from 
any  moneys  to  be  paid  to  the  claimant  under  this  decision  there  shall 
be  deducted  the  extra  cost  ©f  inspection  over  that  which  would  have 
been  incurred  by  the  Government  had  performance  been  accom- 
plished within  the  time  originally  fixed  therefor. 
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DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and  Traffic 
Division,  and  will  make  the  statutory  award  and  cause  the  same  to 
be  executed  on  behalf  of  the  United  States  and  by  the  claimant  and 
to  be  transmitted  to  the  appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  733. 

In  re  CLAIU  OF  HAKRY  E.  LAZABITS. 

1.  TERMIHATION  OF  CONTRACT. — Where  claimant's  contract  was  cancelled 

by  order  of  the  Secretary  of  War  because  claimant  and  some  of  his  em- 
ployees had  been  indicted  for  alleged  frand  in  connection  with  the  con- 
tract, which  cancellation  was  followed  by  an  order  commandeering 
claimant's  existing  supplies  accumulated  under  the  contract,  the  con- 
tract was  terminated  even  though  claimant  and  his  employees  were  sub- 
sequently found  "  not  guilty." 

2.  JITRISDICTION— PROXY-SIGNED  CONTRACT.— The  Secretary  of  War  has 

Jurisdiction  under  the  act  of  Karch  2, 1919,  to  adjust  a  proxy- signed  con- 
tract, even  after  such  contract  has  been  terminated. 

3.  CLAIM  AND  DECISION. — Petition  under  O.'  0.  103  arising  out  of  a  proxy- 

signed  contract  for  raincoats.  The  only  question  involved  is  that  of 
the  Jurisdiction  of  the  Secretary  of  War.  Held,  the  Secretary  of  War 
has  Jurisdiction. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  is  presented  in  accordance  with  G.  O.  No.  103,  War  De- 
partment, 1918,  and  is  for  (amount  not  stated)  under  the  following 
circumstances : 

FINDINGS    OF    FACTT. 

1.  On  the  24th  day  of  October,  1917,  the  claimant,  Harry  E.  Laza- 
rus, of  Xew  York,  N.  Y.,  entered  into  a  contract.  No.  1542,  with  the 
United  States  through  M.  Gray  Zalinski,  Colonel,  Quartermaster 
Corps,  United  States  Army,  an  officer  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War.  The  contract  by 
its  terms  expired  the  31st  day  of  December,  1918.  The  contract  is  a 
formal  contract,  proxy  signed  by  Captain  V.  Stone,  Q.  M.  U.  R.  S., 
and  provides  that  between  the  dates  of  October  24,  1917,  and  Decem- 
ber 31,  1918,  the  contractor  shall  fi^rnish  and  deliver  to  the  depot 
quartermaster,  United  States  Army,  New  York,  N.  Y.,  approxi- 
mately 300,000  slickers  at  $4.10  each,  as  per  ^peoifications,  at  a  price 
and  sizes  fixed.  Delivery  of  37,500  slickers  was  to  be  made  monthly, 
commencing  during  May,  so  as  to  complete  delivery  during  Decem- 
ber, 1918.  One  supplemental  contract  was  subsequently  entered 
into  between  the  contractor  and  the  Government  modifying  in  some 
respects  the  terms  of  the  original  contract,  but  it  need  not  be  con- 
sidered here.  The  contractor  entered  upon  the  performance  of  his 
contract. 
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2.  On  August  9,  1918,  the  Secretary  of  War  addressed  a  memo- 
randum to  the  Acting  Quartermaster  General  directing  a  cancella- 
tion of  the  contract,  which  is  as  follows : 

"  War  Department, 
Wash.,  T>.  C,  August  9, 1918. 

MEMORANDTJM  FOR  THE  ACTTING  QUARTERMASTER  GENERAL. 

Subject :  Raincoat  Frauds. 

With  regard  to  your  memorandum  of  August  3,  relative  to  rain- 
coat frauds.    I  direct  that  the  following  action  be  taken. 

1.  Cancel  immediately  all  contracts  now  outstanding  for  rain- 
coats, with  the  firms,  companies,  corporations,  and  individuals,  who 
or  whose  representatives  have  been  indicted  in  connection  with  al- 
leged fraud,  bribery,  or  corruption  with  regard  to  the  selling  of 
raincoats  to  the  War  Department. 

2.  Commandeer  in  the  hands  of  all  such  persons  whose  contracts 
are  canceled  their  existing  supplies  of  raw  materials,  partly  manu- 
factured materials,  and  completed  raincoats. 

3.  Inspect  all  raincoats  so  commandeered,  put  into  stock  those 
which  are  up  to  specification,  and  those  which  are  rejected  hold  on 
account  of  the  contractor  from  whom  they  were  taken. 

4.  Proceed,  either  by  commandeering  and  operating  factories 
whose  contracts  are  canceled  as  above  set  forth,  or  by  letting  new 
contracts  to  companies  and  individuals  not  involved  in  these  frauds^ 
to  increase  the  supply  of  raincoats  until  the  needed  supply  is  ob- 
tained. 

Newton  D.  Baker, 

Secretary  of  War.'*'^ 

and  on  August  20,  1918,  a  cancellation  by  direction  of  the  Secretary 
of  War  was  sent  to  the  claimant  in  the  following  terms : 

["Clothing  and  Equipage  Division.     Address  reply  to   106  East   16th  Street,   New 

York    City.] 

War  Department, 
Office  of  the  Quartermaster  General  of  the  Army. 

New  York  City,  August  20, 1918. 
In  answer  refer  to  File  No.  CE-A. 
From :  Acting  Quartermaster  General,  C.  &  E.  Division. 
To :  H.  E.  Lazarus,  307  6th  Avenue,  New  York  City. 
Subject :  Raincoat  Contract  No.  1542,  dated  October  24,  1917. 

This  is  to  notify  you  that  your  contract  No.  1542,  dated  October 
24,  1917,  with  the  C.  &  E.  Division  of  the  Quartermaster's  Corps,  for 
the  manufacture  of  raincoats,  is  hereby  canceled  and  terminated 
in  accordance  with  the  direction  of  the  Secretary  of  War. 

Contracting  Branch, 
By  S.  W.  Shaffer, 
BEO.  Captain,  Q.  M.  C. 

The  claimant  thereupon,  on  November  23,  1918,  addressed  a  letter 
to  the  Acting  Quartermaster  General  in  the  following;  terms : 
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"  November  23, 1918. 

War  Department,  Quartermaster  General  of  the  Army, 

Washington^  D,  C. 

Gentlemen:  Your  attention  is  directed  to  contract  No.  1542, 
dated  Oct.  24,  1917,  under  which  I  undertook  to  manufacture  and 
furnish  for  your  department  300^00  slickers,  and  to  letter  of  August 
20,  1918,  signed  by  Capt.  S.  W.  Shaffer  cancelling  same  by  direction 
of  Secretary  of  War. 

During  the  interval  between  the  awarding  of  the  contract  and  the 
cancellation  of  the  same  I  obligated  myself  for  the  purchase  of  mate- 
rials and  supplies  necessary  for  the  manufacture  of  these  slickers, 
and  the  cancellation  by  your  department  has  left  me  in  the  position 
of  having  a  large  quantity  of  these  materials  and  supplies  on  hand, 
or  under  contract,  for  which  I  find  no  present  application. 

Will  you  please  advise  me  by  return  mail  what  adjustments  or 
system  of  adjustments  your  department  has  adopted  which  are  ap- 
plicable to  this  situation. 

Needless  to  say,  I  am,  and  at  all  times  have  been,  ready,  able,  and 
willing  fully  to  carry  out  and  perform  my  obligations  under  the  con- 
tract, and  for  that  reason  look  to  your  department  to  see  that,  in  view 
of  the  cancellation,  some  proper  adjustment  is  made  to  meet  the  unex- 
pected situation  thereby  created. 
Very  truly  yours, 

H.  E.  Lazarus. 

HEL/AZ. 

3.  It  appears  that  the  above  cancellation  and  termination,  or  at- 
tempted cancellation  and  termination,  of  the  contract  mentioned  in 
item  1,  findings  of  fact,  was  caused  by  the  fact  that  the  contractor 
and  some  of  his  subordinates  and  employees  had  been  indicted  for 
frauds  and  were  held  to  trial  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York ;  that  the  case  was  tried 
and  on  the  8th  day  of  November,  1918,  there  was  rendered  a  verdict 
of  "  not  guilty  "  as  to  each  and  every  defendant,  and  the  defendants 
were  discharged. 

4.  It  appears  also  that  the  order  of  the  Secretary  of  War  con- 
tained in  item  2  of  his  memorandum  to  the  Quartermaster  General 
dated  August  9,  1918  (findings  of  fact  2),  directing  the  com- 
mandeering of  the  existing  supplies,  raw  materials,  partly  manufac- 
tured materials  and  completed  raincoats  was  carried  into  effect  by 
compulsory  order — under  authority  of  the  act  of  Congress  approved 
June  3,  1916,  and  with  special  reference  to  section  120  thereof,  the 
compulsory  order  being  dated  August  27, 1918. 

5.  On  June  26, 1919,  the  claimant  filed  his  petition  with  this  Board 
asking  that  a  fair  and  equitable  adjustment  of  its  claim  be  made  and 
that  he  be  allowed  and  paid  the  amount  found  equitably  due  him  on 
account  of  the  cancellation  of  the  contract.  The  precise  amount 
claimed  is  not  stated  in  the  petition. 
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The  only  question  considered  by  us  is  whether  or  not  under  the 
state  of  facts,  the  Secretary  of  War,  or  this  Board,  has  jurisdiction 
to  grant  the  relief  asked. 

DECISION. 

1.  This  case  comes  to  us  only  for  the  purpose  of  determining 
whether  or  not  the  contract  referred  to  in  item  1,  findings  of  fact, 
was  terminated,  and  also  whether  or  not  this  Board  has  jurisdiction 
of  the  claim  presented  for  adjustment. 

By  direction  of  the  Secretary*  of  War  a  notice  of  cancellation  and 
termination  in  unequivocal  terms  was  sent  to  the  claimant  on  August 
20,  1918,  which  notice  is  set  out  in  full  in  findings  of  fact  (item  2). 
The  claimant  acknowledged  receipt  of  the  notice  on  Xovember  23, 
1918.  The  claimant,  however,  proceeded  no  further.  The  cancella- 
tion and  termination  of  the  contract  was  emphasized  by  the  direc- 
tion of  the  Secretary  of  War  to  the  Acting  Quartermaster  General 
dated  August  9,  1918,  directing  the  commandeering  in  the  hands  of 
the  claimant  of  raw  materials,  partly  manufactured  materials,  and 
completed  raincoats  on  hand,  and  by  a  compulsory  order  which  was 
issued  under  such  direction  on  August  27,  1918  (act  of  Congress  ap- 
proved June  3,  1916,  sec.  120) ;  the  claimant  contractor  accepted  the 
compulsory  order  and  also  did  not  offer  or  attempt  to  proceed  under 
the  contract. 

We  hold  that  the  action  of  the  parties  as  above  set  forth  termi- 
nated the  contract. 

2.  The  Secretary  of  War  under  tlie  act  of  March  2.  1919,  has  juris- 
diction to  adjust  the  claim  presented,  for  the  reason  that  the  contract 
described  (item  1,  findings  of  fact)  is  a  proxy-signed  contract 
and  therefore  not  executed  according  to  law.  (Opinion  of  the 
Comptroller,  Nov.  25,  1918.)  The  petition  filed  should  be  amended, 
or  considered  amended,  for  the  purpose  of  adjustment  under  the  act 
in  question. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Office  of  Director  of  Purchase,  for  appropriate 
4Jction. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  2360. 

In  re  CLAIH  OF  THE  ENGEL  AIRCRAFT  CO. 

1.  SirSFENSION— ANTICIPATOBT     BREACH  —  JITEISDICTIOH.—-  Where     the 

Goyemment  notiiles  claimant  that  its  formal  contract  is  cancelled,  and 
the  contract  contains  no  cancellation  clanse,  and  claimant  does  not 
accept  cancellation,  but  insists  repeatedly  that  the  contract  should  not 
be  cancelled,  the  contract  is  still  in  existence  to  the  extent  that  the 
Secretary  of  War  still  has  Jurisdiction  to  enter  into  a  settlement  con- 
tract. 

2.  CLAIK  AND  DECISION. — Claim  is  made  for  $13,116.33  on  a  formally  exe- 

cnted  contract,  being  appealed  to  this  Board  from  the  Claims  Board  of 
the  Air  Service.    Held,  claimant  is  entitled  to  recover. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT, 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board  of  the 
Air  Service  on  a  claim  for  $13,116.33  on  a  formally  executed  contract 
under  the  circumstances  hereinafter  stated. 

2.  Under  date  of  July  19,  1918,  the  claimant  and  the  United  States 
through  the  Bureau  of  Aircraft  Production,  acting  by  First  Lieut.  F. 
D.  Schancke,  contracting  officer,  entered  into  contract  No.  4315 
executed  in  the  manner  prescribeid  by  law.  That  contract  provides 
that  for  a  total  consideration  of  $40,000  the  claimant  would  furnish 
to  the  Government  the  articles  and  materials  described  on  order  No. 
720060,  dated  July  16,  1918,  and  thereto  attached  and  made  a  part 
of  the  contract,  namely  10  JN-4D  airplanes,  including  certain  in- 
struments listed  in  said  order;  the  same  to  be  ready  for  inspection 
at  the  factory  by  January  1,  1919. 

3.  That  contract  contains  the  following  provisions  : 

"  Art.  V.  In  the  event  of  the  failure  of  the  said  contractor  to  per- 
form the  stipulations  of  this  contract  within  the  time  and  in  the 
manner  specified  herein,  the  Government  may  elect  one  of  the  fol- 
lowing courses:  (a)  May  rescind  the  contract;  (6)  may  supply  the 
deficiency  by  purchase  in  the  open  market  or  otherwise,  charging  the 
said  contractor  with  any  loss  occasioned  by  a  difference  between 
such  purchase  price  and  the  original  contract  price;  (p)  may  take 
over  irom  the  contractor  any  or  all  items  completed  or  in  process  of 
manufacture,  payment  for  which  shall  be  the  difference  between  the 
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contract  price  and  the  cost  to  the  Government  of  having  the  articles 
or  equipment  complete;  (d)  or  may  permit  the  said  contractor  to 
complete  delivery  within  a  reasonable  time  after  the  date  or  dates 
specified  herein,  and  in  this  event  liquidated  damages  shall  be  de- 
ducted as  and  if  provided  in  the  attached  order." 

It  contains  no  other  provision  about  cancellation,  rescission,  or 
termination,  or  time  for  performance. 

4.  Maj.  Carl  B.  Ely,  A.  S.,  A.  P.  N.  A.,  of  the  Plane  Production 
Department,  wrote  an  intradepartmental  communication  dated  Au- 
gust 28,  1918,  as  follows : 

"  Subject:  Engle  Aircraft  Company  order  covering  JN-D4  planes. 

"  1.  It  is  not  our  intention  to  give  the  Engle  Aircraft  Company  an 
additional  order  for  finished  JN-iD  planes  and  it  is  therefore  re- 
quested that  3^ou  cancel  the  above  order  with  them. 

"  2.  For  your  information  we  are  not  prepared  to  give  these  people 
any  additional  orders  until  they  make  a  better  showing  on  their 
present  order  for  DH-4  spares,  and  it  is  the  intention  at  this  time 
that  if  they  are  in  shape  to  take  new  orders  they  will  be  kept  in 
production  of  DH-i  spares." 

5.  On  September  3, 1918, the  contracting  officer, Lieut.  (thenCapt.) 
Schancko,  wrote  claimant  as  follows: 

"  1.  Order  No.  720060  calling  for  ten  JN  4D  planes  is  herebj  can- 
celled on  account  of  your  inability  to  make  a  satisfactory  showing  on 
production  and  on  account  of  this  order  interfering  with  your  pro- 
duction of  DeHaviland  4  spare  parts." 

6.  On  Septembw*  6,  claimant  replied  as  follows: 

"  1.  This  will  acknowledge  receipt  of  your  letter  of  September 
3d,  regarding  cancellation  of  Order  No.  720060,  calling  for  ten  (10) 
JN4D  planes. 

"  2.  According  to  contract  we  have  until  January  1st  to  deliver  these 
planes,  and  this  contract  will  not  in  any  way  interfere  with  the 
de  Haviland  spare  parts. 

"  3,^  We  have  contracted  for  all  the  parts  necessary  for  these  ten 
JN4  planes,  and  have  received  the  bulk  of  the  material  from  our 
subcontractors,  and,  inasmuch  as  we  have  contracted  and  are  liable 
for  all  this,  we  can  not  accept  cancellation  of  this  order. 

"4.  After  the  15th  of  this  month  our  mill  will  be  without  anything 
to  do  as  far  as  DH-4  spare  parts  contract  is  concerned,  at  which  time 
we  will  finish  the  wood  parts  on  the  orders  for  JN4D  spares  and 
completes." 

7.  On  September  7  the  Bureau  of  Aircraft  Production  wrote 
claimant : 

"  1.  This  will  acknowledge  receipt  of  your  letter  of  September  6th, 
1918,  relative  to  the  cancellation  of  Order  No.  720060  for  ten  (10) 
JN4D  planes.  In  this  letter  you  state  that  you  contracted  for  ail 
necessary  parts  for  these  planes  and  have  received  the  bulk  of  ma- 
terials. 

"  2.  This  office  is  advised  that  the  order  was  given  you  upon  a  dis- 
tinct understanding  made  with  Mr.  Knllogg  and  Capt.  Grant,  that 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  285 

you  should  not  go  ahead  with  the  production  of  these  planes  until 
you  had  been  ^iven  a  larger  order.  This  small  order  for  ten  (10) 
planes  was  placed  with  you  in  order  that  you  should  tool  up  in  antici- 
pation of  future  orders. 

"  3.  In  view  of  this  fact,  this  office  feels  that  you  should  be  willing 
to  accept  cancellation  of  the  said  order." 

8.  On  September  10,  Maj.  Ely,  of  the  Production  Division,  wrote 
an  intradepartmental  communication  to  the  Procurement  Division 
as  follows: 

"  Subject:  Cancellation  of  10  JX-4D  airplanes  with  Engle  Aircraft 
Company. 

^^  1.  Referring  to  your  memorandum  of  even  date,  copy  attached^ 
be^  to  advise  that  we  are  strongh^  in  favor  of  the  cancellation  of 
the  contract  with  the  Engle  Aircraft  Company  covering  10  JX-4D 
airplanes.  This  order  was  given  to  the  Engle  Aircraft  Company 
with  the  distinct  understanding  that  they  were  not  to  go  ahead  with  the 
same  until  they  procured  a  substantial  order  of  the  same  type  planes 
which  it  was  contemplated  they  would  receive. 

"  2.  In  view  of  the  necessity  of  keeping  in  production  those  air- 
plane factories  which  are  now  making  JN-4D  planes,  it  is  thought 
advisable  not  to  put  a  new  plant  into  production  on  this  type. 
Further,  the  Engle  Aircraft  Company  have  not  shown  up  to  this 
time  ability  to  handle  finished  planes,  and  we  can  not  recommend 
placing  any  such  orders  with  them  now." 

"  9.  On  September  19, 1918,  the  claimant  wrote  the  Procurement  Di- 
vision as  follows: 

"  1.  This  will  acknowledge  receipt  of  your  letter  dated  the  7th- 
We  wish  to  call  your  attention  to  the  fact  that  this  was  mailed  from 
Washington  on  the  17th  and  received  here  on  the  date  of  this 
acknowledgment. 

"  2.  At  the  time  we  received  order  No.  720000  we  were  also  in  receipt 
of  an  order  for  JN-4D  spares,  and,  owing  to  past  delays  in  getting 
in  our  metal  parts,  we  immediately  placed  orders  covering  these, 
which  did  not  in  any  way  interfere  with  the  present  DH  contracts. 

"  3.  When  you  gave  us  this  order  for  ten  complete  JN-4D's  we  were 
at  a  loss  to  understand  why  you  did  not  give  us  an  order  sufficient 
for  good  manufacturing  practice,  and,  at  the  time,  Mr.  Sayle  ex- 
plained this  particular  lot  of  ten  completes  w'ould  be  unprofitable. 
However,  we  accepted  the  order  under  these  conditions. 

"  4.  We  wish  to  call  your  attention  to  this  transaction  as  a  whole. 
On  June  25th  when  our  Mr.  Sayle  was  In  Washington,  you  released  to 
him  an  order  for  the  following  items: 

A.  10  JN4D  planes 40,000.00 

B.  100  sets  spare  parts  as  per  Ust  released  to  us  at  prices  extended.  391, 770.  OO 

C.  Number  of  misooUaiioous  parts  per  list  released  to  us 83,582.50 


Total 515,  352.  50 

"  5.  As  our  principal  orders  for  fabricated  parts  for  the  DH  had 
been  let  at  this  date,  we  immediately  turned  this  order  over  to  our 
Purchasing  Department  and  also  increased  our  force  in  order  to 
place  the  necessary  metal  parts  for  this  order  in  its  entirety,  as  the 
principal  holdup  in  production  is  the  getting  in  of  the  me^l^arts. 
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"  6.  On  June  28th  you  wired  us  to  hold  order  for  ten  JN-4D  planes 
in  abeyance  until  further  advised,  which  we  acknowledged  immedi- 
ately, advising  that  we  had  stopped  work  on  these  ten  JN-4D  com- 
pletes as  per  your  instructions. 

"  7.  On  June  29th  you  wired  us  referring  to  your  telegram  of  the 
day  before,  calling  our  attention  to  hold  the  order  for  the  JX-4D 
planes  in  abeyance,  and  at  the  same  time,  instructing  as  to  also  hold 
the  new  order  for  JN-4D  spares  and  sets  of  parts  in  abeyance  until 
further  advised. 

"  8.  On  July  1st  you  again  wired  us  referring  to  the  ten  JN-4D 
planes,  and  asked  us  if  we  could  complete  these  by  January  1st. 
In  reply  Mr.  Sayle  went  to  Washington,  and,  after  discussing  the 
matter  with  the  Aircraft  Production  Board,  wrote  a  letter  for  the 
attention  of  Mr.  J.  (lilmore  Fletcher,  Chief  of  Aircraft  Purchases,  in 
which  we  stated  that  we  could  complete  ten  JN-4D  planes  before 
January  1st. 

"'  9.  At  the  same  time  you  changed  these  two  orders,  the  total  amount 
of  which  was  one-third  of  the  original  order  placed  with  us.  These 
orders  are  Nos.  720060  for  ten  JN4B's  complete,  and  DO-720059  got 
JX-4D  spares. 

''  10.  ^  on  can  readily  appreciate  the  difference  between  the  original 
order  and  the  ones  finally  decided  on  caused  us  considerable  trouble 
and  expenses;  in  some  cases  our  subcontractors  refused  to  cancel 
part  of  their  order.'' 

11.  We  have  repeatedly  called  your  attention  to  the  necessity  of 
releasing  orders  to  us  in  sufficient  quantity  and  in  time  to  avoid  a 
lapse  in  production. 

12.  On  the  10th  of  August  your  office  called  your  Cleveland 
Branch  Office  and  requested  that  a  representative  from  our  company 
arrange  to  be  in  Washington  to  meet  Major  Ely  on  Monday  morning 
for  the  purpose  of  releasing  to  us  additional  orders  for  JN-lD.  Ac- 
cordingly the  writer  reached  Washington  on  Monday  morning  and 
met  Major  Ely,  and  contrary  to  the  facts  and  the  purpose  for  which 
we  were  requested  to  call,  we  were  advised  that  there  were  no  orders 
being  released. 

13.  We  wish  to  avoid  going  through  any  and  all  unnecessary  pro- 
cedure of  this  kind.  And  we  are  particularly  anxious  to  avoid  any 
unnecessary  delays  in  production. 

14.  Mr.  Sayle  and  the  writer  will  come  to  Washington  in  the  very 
near  future  to  take  up  these  varioiis  matters,  and,  under  the  present 
conditions  we  can  not  accept  the  cancellation  as  requested." 

10.  On  October  18,  1918,  the  Bureau  of  Aircraft  Production  re- 
plied : 

"  1.  This  will  acknowledge  receipt  of  your  letter  of  September  19, 
1918,  relating  to  the  proposed  cancellation  of  Order  #720060,  calling 
for  ten  JX-4D  Planes.  This  letter  has  not  been  answered  sooner,  be- 
cause of  the  conferences  which  have  been  held  here  in  Washington 
between  your  President  and  various  representatives  of  this  Bureau. 

2.  As  you  have  been  advised  by  Mr.  J.  G.  Gletcher,  Chief  of  the 
Procurement  Divisicm,  this  Bureau  desires  to  cancel  this  contract 
and  requests  that  you  submit  a  statement  outlining  a  proposed  basis 
for  cancellation." 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  287 

11-  Thereafter  negotiations  looking  toward  a  settlement  were  had 
and  a  formal  settlement  contract  dated  October  29,  1919,  was  drawn 
up  and  signed  by  both  parties.  By  this  settlement  contract  the 
claimant  agreed  to  settle  for  the  sum  of  $13,116.33.  Article  V  of 
that  contract  provided  that  it  should  not  become  a  valid  and  binding 
obligation  of  the  Government  unless  and  until  the  approval  of  the 
Claims  Board  of  the  Air  Service  had  been  noted  at  the  end  thereof. 

12.  The  Claims  Board  of  the  Air  Service  refused  to  note  its  ap- 
proval at  the  end  thereof,  on  the  theory  apparently  (on  a  recom- 
nnendation  made  to  it  by  Lieut.  Abel)  that  the  notice  of  cancellation 
served  by  the  Government  amounted  to  a  breach  of  the  contract  by  the 
Government;  that  that  breach  ended  the  existence  of  the  contract  and 
that  consequently  the  Secretary  of  War,  his  contracting  officers  and 
that  Board  as  his  agent,  had  lost  their  power  to  enter  into  an  amend- 
atory contract  settling  a  contract  which  no  longer  existed  and  that 
claimant's  only  remedy  was  before  a  court  of  competent  jurisdiction. 
The  minutes  of  the  Claims  Board  of  the  Air  Service  of  its  meeting  of 
December  8,  1919,  recite: 

"This  claim  was  reported  by  Lieut.  Abel  and  the  following  mo- 
tion was  adopted :  That  this  claim  be  disallowed  for  the  reason  that 
it  appears  from  the  evidence  before  the  Board  that  contractor  in- 
curred the  expenses  alleged  to  be  due  without  authority  from  and 
against  the  specific  warning  of  officers  in  charge  of  production,  and 
that  contracting  officer  appears  to  have  subsequently  cancelled  the 
contract  for  the  specific  reason  that  said  contract  interfered  with  the 
production  of  other  contracts  given  to  this  claimant,  therefore  the 
contractor  by  failure  to  continue  production  under  the  contract  is 
now  barred  from  the  settlement  with  the  Secretary  of  War  and  must 
prosecute  any  claim  he  may  have  in  a  court  or  competent  jurisdic- 
tion.'' 

13.  That  action  of  the  Claims  Board  left  the  claimant  without  a 
settlement  and  it  has  appealed  to  this  Board. 

DECrSION. 

1.  Clearly  contract  No.  4315  was  a  valid  and  binding  obligation  of 
the  Government  to  accept  and  pay  for  the  articles  mentioned.  It 
also  bound  the  claimant  to  manufacture  and  furnish  said  articles 
according  to  the  contract.  The  claimant  was  engaged  in. the  per- 
formance of  that  contract.  It  was  requi/ed  to  have  the  articles  ready 
for  inspection  on  January  1,  1919.  Clearly  it  could  not  l)e  in  default 
in  performance  before  that  time.  There  was  no  ground  for  a  rescis- 
sion of  the  contract  under  the  provision  above  quoted. 

2.  The  claimant  consistently  refused  to  agree  to  th^  attempted 
cancellation.  It  can  not  be  held  therefore  that  tliere  was  an  agree- 
mejit,  a  new  contract,  to  cancel. 
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3.  The  question  remains  whether  the  attempted  cancellation 
amoimted  to  an  anticipatory  breach  of  the  contract  by  the  Govern- 
ment. Although  the  doctrine  of  anticipatory  breach  promulgated 
by  the  leading  case  of  Hochster  v.  De  la  Tour  (2  El.  &  BL,  678),  has 
not  been  followed  in  a  few  of  the  States  of  the  Union,  it  is  recognized 
by  the  weight  of  authority  in  this  country  (13  Corpus  Juris,  651) 
and  by  the  United  States  Supreme  Court  (Roehn  v,  Horst,  178, 
U.  S.  i). 

4.  If  we  consider  the  Government's  notice  of  cancellation  as  an 
unqualified  repudiation  and  refusal  to  go  on  with  the  contract  and  a 
renunciation  of  its  further  existence,  such  act  undoubtedly  amounted 
to  an  anticipatory  breach.  But,  in  that  event,  the  claimant  had  its 
election  to  ignore  the  breach  and  to  treat  the  contract  as  still  in 
existence  (Xew  Brunswick  and  Canada  K.  Co.  v.  Wheeler  &  Co.,  12 
Fed.,  377;  affirmed  115  U.  S.,  29;  Elliott  on  Contracts,  sec.  2033). 
The  claimant,  by  its  assertions  and  remonstrances,  did  elect,  we  think, 
to  consider  the  contract  as  still  in  existence.  In  those  circumstances 
it  was  the  claimant's  duty  not  to  go  on  and  complete  performance  be- 
cause that  would  have  been  unnecessarily  increasing  the  damage  to 
the  United  States  (13  Corpus  Juris,  655-6.16 ;  Elliott  oh  Contracts,  sec. 
2035;  Sedgwick  on  Damages,  sec.  636  c).  The  claimant  acted  very 
properly,  therefore,  w^hen  it  did  not  continue  with  performance  after 
it  received  the  notice  of  cancellation. 

5.  Our  conclusion  is  that  the  notice  of  cancellation  and  subsequent 
acts  of  the  parties  did  not  put  an  end  to  the  existence  of  the  con- 
tract and  that  consequently  the  Secretary  of  War  and  his  agents  have 
not  been  divested  of  their  power  to  enter  into  an  amendatory  con- 
tract of  settlement.  The  Claims  Board  of  the  Air  Service  is  so  in- 
formed and  is  hereby  advised  to  enter  into  a  settlement  contract  with 
the  claimant. 

(Jol.  Delafield  and  Lieut.  Col.  Williams  concurring. 
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Case  No.  1895. 

In  re  GLAIK  OF  THE  J.  O.  WHITE  EKOINEEEINa  CO. 

1.  OCPIilEB  COKTEACT. — Where  claimant  made  a  written  contract  with  the 
OoYernment  to  constmct  an  embarkation  camp,  and  it  was  agreed  that 
claimant  would  be  paid  for  its  services  certain  allowances  and  percent- 
ages of  the  cost  of  the  work,  the  amount  in  no  event  to  exceed,  a  cer- 
tain sum,  and  afterwards  the  construction  officer  in  charge  ordered 
claimant  to  make  additions  to,  changes  in,  and  enlargements  of  the 
construction,  which  were  not  within  the  purview  of  the  original  con- 
tract, and  claimant  complied  with  the  order,  there  resulted  an  implied 
contract,  within  the  provisions  of  the  act  of  March  2,  1919,  to  compen- 
sate claimant  for  its  services  in  doing  said  additional  work,  although 
such  compensation  might  exceed  the  maximum  amount  allowed  by  the 
original  contract. 

8.  SAJCE--BASIS  OF  COMPENSATION.— Where  said  implied  contract  did  not 
express  the  manner  of  paying  and  the  amount  of  claimant's  compensa- 
tion, and  said  additional  work  was  of  the  general  character  as  that  done 
under  the  original  contract,  and  was  performed  under  the  instructions 
of  the  construction  officer,  and  in  accordance  with  the  maps,  plans,  and 
specifications  described  in  the  original  contract,  it  will  be  implied  that 
the  parties  agreed,  as  a 'part  of  said  implied  contract,  that  claimant  was 
to  be  compensated  in  the  same  manner  and  upon  the  same  basis  as 
provided  in  the  original  contract,  for  performing  the  same. 

3.  VOID  STTFPLEMENTAL  CONTEACT. — Where,  after  the  termination  of  the 
origrinal  contract  for  the  construction  of  a  camp,  claimant  and  the  Gov- 
ernment officer  made  a  supplemental  contract  in  order  to  provide  pay- 
ment to  claimant  for  the  rendition  of  services  in  addition  to  those  pro- 
vided for  in  the  original  contract,  and  where  said  supplemental  contract 
purported  to  amend  the  original  contract  by  Increasing  the  maximum 
total  amount  which  claimant  might  receive  under  the  original  contract, 
and  it  was  so  recited  in  the  supplemental  contract,  said  supplemental 
contract  is  void  for  the  reason  (1)  that  the  said  additional  work  was 
not  within  the  purview  of  the  original  contract  and  (2)  because  of  the 
recitals  to  the  effect  that  as  to  such  work  the  contracting  officer  had 
a  right  to  call  for  the  same  under  the  origrlnal  contract. 
4.  CLAIM  AND  DECISION. — Claim  is  made  under  the  act  of  March  2,  as  class  B, 
and  is  founded  upon  an  Implied  contract  alleged  to  have  been  made 
about  February,  1918.  The  claim  is  for  services  rendered  in  construct- 
ing an  Army  camp,  which  services  were  in  addition  to  those  provided 
for  under  the  original  contract.  '  Held,  That  claimant  is  entitled  to  re- 
lief. Held  further.  That  the  amount  to  be  awarded  claimant  shall  be 
ascertained  by  adding  the  cost  of  the  additional  work  to  the  cost  of  the 
work  done  under  the  original  contract,  and  applying  to  this  total  the 
appropriate  percentage  from  the  schedule  of  percentages  in  the  original 
contract,  and  this  percentage  then  applied  to  the  cost  of  the  additional 
work,  subject  to  any  provisions  of  the  original  contract  with  respect  to 
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the  modification  of  such  percentage.  The  Board  will  make  and  trans- 
mit a  statement  of  the  nature,  terms,  and  conditions  of  the  asrreement, 
and  certificate  G,  to  the  Claims  Board,  Air  Service,  for  action  under 
snbdiyision  G,  Section  Y,  Supply  Circular  No.  17. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

nNDING   OF   FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $18,900  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  This  case  grows  out  of  the  following  facts 
and  circumstances: 

1.  Under  date  of  September  10,  1917,  the  petitioner,  the  J.  G. 
White  Engineering  Co.,  entered  into  a  formal  contract  (Ord.  No. 
60002)  with  the  United  States  (by  Lieut.  Col.  C.  G.  Edgar,  Signal 
Corps,  contracting  officer)  by  which,  among  other  things  it  was 
provided  as  follows  (the  typewritten  portions  of  the  printed  contract 
appearing  in  italics)  : 

Article  I. 

Extent  of  the  Work. — The  contractor  shall,  in  the  shortest  pos- 
sible time,  furnish  the  labor,  material,  to6ls,  machinery,  equipment, 
facilities,  and  supplies,  and  do  all  things  necessary  for  the  construc- 
tion and  completion  of  the  following  work : 

For  the  construction  of  a  ConcentrcUion  Camp  in  the  vicin- 
ity of  Newpo7't  News,  Fa.,  in<^litding  clearing,  grading,  drain- 
age, sewerage,  water  supply,  electrical  distribution,  railroads 
and  sidings,  2^  warehouses,  £7  mess  halls,  27  barracks,  2  offi- 
cers'^ quarters,  1  admini stratum  building,  1  garage,  1  com- 
manding officer'^s  quarters,  and  1  guardhouse,  all  as  indicated 
on  drawing  Job  809,  sheet  87,  prepared  by  Mr.  Albert  Kahn, 
dated  Sept,  1, 1917, 

in  accordance  with  the  drawings  and  specifications  to  be  furnished 
by  the  contracting  officer,  and  subject  in  every  detail  to  his  super- 
vision, direction,  and  instruction. 

The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in 
said  drawings  and  specifications,  issue  additional  instructions,  re- 
quire additional  work,  or  direct  the  omission  of  work  previouslv 
ordered,  and  the  provisions  of  this  contract  shall  apply  to  all  such 
changes,  modifications,  and  additions  with  the  same  effect  as  if  they 
were  embodied  in  the  original  drawings  and  specifications.  The 
contractor  shall  comply  with  all  such  written  instructions  or  draw- 
ings. 

******  * 
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Article  III. 

Determination  of  Fee. — As  full  compensation  for  the  services  of 
the  contractor,  including  profit  and  all  general  overhead  expense, 
except  as  herein  specifically  provided,  the  contracting  officer  shall 
pay  to  the  contractor  in  the  manner  hereinafter  prescribed  a  fee  to 
be  determined  at  the  time  of  completion  of  the  work  from  the  fol- 
lowing schedule,  except  as  hereinafter  otherwise  provided : 

If  the  cost  of  the  work  is  under  $100,000.00  a  fee  of  ten  per  cent 
(10%)  of  such  cost. 

If  the  cost  of  the  work  is  over  $100,000.00  and  under  $125,000.00 
a  fee  of  $10,000.00. 

If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666.67 
a  fee  of  $20,000.00. 

If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000.00 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

If  the  cost  of  the  work  is  over  $500,000.00  and  under  $535,714.29 
a  fee  of  $37,500.00. 

If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,000.00 
a  fee  of  seven  per  cent  (7%)  of  such  cost. 

If  the  cost  of  the  work  is  over  $3,000,000.00  and  under  $3,500,000.00 
a  fee  of  $210,000.00. 

If  the  cost  of  the  work  is  over  $8,500,000.00  a  fee  of  six  per  cent 
(6%)  of  such  cost. 

Provided,  however,  that  th§  fee  upon  such  part  of  the  cost  of  the 
work  as  is  represented  by  payments  to  subcontractors,  under  sub- 
division (b)  above,  shall  in  each  of  the  above  contingencies  be  five 
per  cent  (5%)  and  no  more  of  the  amount  of  such  part  of  the  cost. 

The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work,  exclusive  of  all  freight  charges  thereon,  shall 
be  included  in  the  cost  of  the  work  for  the  purpose  of  reckoning 
such  fee  to  the  contractor,  but  for  no  other  purpose. 

The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof — 
not  exceeding  seven  per  cent  (7%) — as  the  contracting  officer  may 
determine. 

The  total  fee  of  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $106S)OOX)0^  anytliing  in  this  agreement  to  the  contrary 
notwithstanding. 

2.  In  addition  to  the  above-quoted  provisions,  the  written  contract 
also  contains  detailed  provisions  in  respect  to  the  "  cost  of  the  work,'^ 
"payments,"  "inspection  and  audit,"  and  "special  requirements," 
and  other  detailed  provisions  which,  if  not  absolutely  essential,  were 
reasonably  necessary  provisions  to  govern  the  rights  and  conduct 
of  the  parties  in  the  performance  of  work  of  the  nature  and  character 
of  that  contemplated  under  the  cost-plus  system  of  construction 
adopted  by  the  Government  in  respect  to  work  of  the  sort  contem- 
plated and  carried  on. 

3.  In  due  time  the  petitioner  began  upon  the  work  under  the  writ- 
ten contract,  and  when  this  work  was  well  on  the  way  to  completion. 
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the  enlargement  of  the  embarkation  program  for  troops,  as  well  as 
new  regulations  with  respect  to  the  sanitation,  health,  and  comfort 
of  the  men,  made  it  apparent  to  Government  officers  in  charge  of 
such  construction  work  that  much  larger  facilities  were  necessary 
at  the  site  of  this  work  than  those  embraced  in,  or  contemplated  un- 
der, the  written  contract  of  September  10,  1917,  so  that  before  peti- 
tioner had  completed  the  work  contemplated  and  embraced  in  the 
written  contract,  the  following  work  is  alleged  to  have  been  done 
by  the  petitioner  with  the  same  force  and  organization  performing 
the  work  under  the  original  contract,  which  work,  it  is  alleged,  was 
done  under  orders  received  from  the  Construction  Division  of  the 
Signal  Corps,  and  which  it  is  also  alleged  was  new  and  additional 
work  not  contemplated  or  embraced  under  the  terms  of  the  written 
contract : 

Buildinfcs :    • 
Item    1.  Hospital    $92,986.28 

2.  Incinerator    6,172.53 

3.  Post    office 5,141.83 

4.  Post   exchange 745.  41 

5.  Barracks  reconstruction    (increasing  size  of  aU  bar- 

racks)          58, 386. 84 

6.  Converting  storeliouses  (.this  work  in  connection  with 

changing  12  storehouses  into  barracks  t<»  increase 

capacity  of  camp) 12,063.42 

7.  Electrical     (interior) ^ 4, 969. 16 

(This  is  to  cover  the  electrical  installation  In  extra 
buildings  above.) 

8.  Septic   tank  No.   2 10,439.63 

(Additional  tank  authorized  April  16,  1918.) 

9.  Railroads    6.156.77 

(Cover  cost  of  1,330  lin.  ft.  of  track  at  east  end  in 
connection  with  incinerator  and  main-line  con- 
nection.) 

10.  Roads    14,679.05 

(This  covers  cost  of  the  following  additional  road 
work)  : 

35,200  sq.  ft.  of  road,  including— 

Road    "D" 25,600 

Incinerator    road    7,200 

Hospital    road    11,200 

44,000 
Deduct  road  to  commander's  house--     8,800 

Total   extra    road 35,200 

11.  Water    system    3,514.48 

(Laying  temporary  laterals  to  all  mess  halls,  barracks 

for  .soldiers'  use  before  permanent  connection  could 

be  installed)  : 

Post    office feet—  100 

Hospital    do—  300 

12    warehouses do 300 

Guardhouse    do__  100 

Also  permanent  lines  to — 

Incinerator    do__  200 

Septic   tank   dO—  100 

(Frost  casing  on  warehouse  sprinkler  riser  pipes  and 

changing  frost  casing  on  riser  pipes  from  2-ply  to 

3-ply  covering.)  .     r\r\n]o 
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12.  Sewer  system $38,163.40 

Line  to  incinerator  600  feet  6-inch  line,  1,556  feet  12-inch 

line. 
Line  to  rear  barracks  1,945  feet  10-inch  line,  389  feet  8-lnch 

line. 
Six  extra  manholes  in  river  lines.  Installing  2  extra 
pumps  at  septic  tank — 6-inch  centrifugal  and  4-inch 
diaphragm.  Putting  check  valves  in  old  septic  tank.  715 
1.  f.  6-1  nch  tile  subdrain  laid  under  the  12-inch  line  and 
covered  with  crushed  stone  2  by  1  inch — 1,882  1.  f.  18-inch 
storm  sewer  line — 2  ditches,  4,300  1.  f.  each. 

13.   Fences 860.  90 

(Covers  material  cost  only.     Labor  performed  by  .soldiers.) 

34.   Maintenance 15,  444.  56 

(The  items  of  maintenance  are  numerous,  principally  be- 
cause we  were  called  upon  to  furnish  materials  and  labor, 
making  repairs  and  changes  to  buildings  occupied  by  the 
soldiers.     It  was  nwessarj^  to  renew  door  and  window 
glass;   replace  burnt-out  grates.     On  account  of  the  se- 
verity of  the  winter  there  was  considerable  trouble  with 
frozen    water    pipes.     This    necessitated    a    considerable 
maintenance  cost  in  excavating  and  thawing  frozen  pipes 
and    repairing   broken    ones.) 
•<'lijinging   all   roof  ventilators  In   barracks,    mess   halls,   com- 
missioned officers'  quarters,  commander's  house,  guard  house, 
and  administration  building  and  general  repairs  to  buildings. 
Another   considerable   maintenance    cost   was   In    connection 
with  keeping  the  original  sewerage  system  in  operation  until 
its  capacity  had  been  Increased  by  an  additional  line  to  pro- 
vide for  the  Increased  population  of  the  camp. 
The  number  of  men  In  camp  was  practically  doubled  ae  com- 
pared with  the  original  plans  and  half  the  warehouses  were 
converted   into   barracks,   necessitating   additional   sewerage 
capacity. 


269,  724.  26 

4.  There  was  no  express  agreement  or  understanding  between  the 
officers  of  the  Construction  Division  of  the  Signal  Corps  and  the 
petitioner  with  respect  to  the  method  of  the  execution  of  this  new 
and  additional  work,  but  the  work  was  done  under  the  direction  and 
supervision  of  the  Government  construction  officer  on  the  job,  and 
was  handled  in  all  respects  by  the  Construction  Division  and  by  the 
contractor  in  the  same  manner  as  work  done  under  all  the  terms, 
conditions  and  restrictions  mentioned  in  the  written  contract  of 
September  10,  1917;  nor  was  there  any  express  understanding  or 
agreement  between  officers  of  the  Construction  Division  of  the  Sig- 
nal Corps  and  the  petitioner  as  to  the  amount  of  the  fee  to  be 
charged  for  the  alleged  new  and  additional  work,  but  the  conduct 
both  of  the  petitioner  and  of  the  Government  officers  ordering  the 
new  and  additional  work,  very  clearly  indicate  that  with  respect  to 
the  matter  of  fee  also,  the  new  and  additional  work  was  regarded  as 
a  part  and  parcel  of  the  total  work  to  be  done  at  Morrison  Field,  the 
fee  for  all  of  which  was  to  be  determined  and  fixed  according  to  the 
sliding  scale  of  amounts  and  percentages  for  the  determination  of 
fee,  and  other  provisions  with  respect  to  the  determination  of  fee, 
mentioned  and  embraced  in  the  written  contract  of  September  10, 
1917.  . 
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5.  Under  date  of  January  10,  1919,  petitioner  and  the  United 
States  (by  Clinton  C.  Brown,  Captain,  U.  S.  A.,  contracting  officer) 
entered  into  a  so-called  "  supplemental  contract "  which  recited  the 
contract  of  September  10, 1917,  and  further  recited  that  : 

"  Whereas,  Article  1  of  the  aforesaid  contract  of  September  10, 
1017,  provided  that  the  contracting  officer  could  from  time  to  time 
make  changes  in  the  drawings  and  specifications,  issue  additional 
instructions,  require  additional  work  to  be  done,  or  direct  the  omission 
of  work  previously  ordered,  all  of  which  changes,  modifications,  and 
additions  should  be  covered  by  the  provisions  of  the  aforesaid  con- 
tract the  same  as  if  they  were  embodied  in  the  original  drawings 
and  specifications,  and 

"  Whereas,  the  contracting  officer  in  the  aforesaid  contract,  or  his 
successors,  has  issued  written  instructions  and  drawings  to  the  con- 
tractor requiring  additional  work,  which  has  increased  the  cost  of 
such  construction  work  by  the  amount  of  approximately  two  hundred 
sixty-nine  thousand  seven  hundred  twenty-four  and  26/100  dollars 

269,724.26),  and 

"Whereas,  in  view  of  the  aforesaid  additions  which  have  in- 
creased the  cost  of  the  said  construction  work,  it  is  the  desire  of  the 
parties  to  increase  the  aforesaid  maximum  total  fee  which  can  be 
paid  to  said  contractor  under  said  agreement  from  the  sum  of  one 
hundred  five  thousand  dollars  (105,000)  to  the  sum  of  one  hundred 
twenty-three  thousand  nine  hundred  dolars  ($123,900) . 

"Now,  therefore,  this  contract  witnesseth:  That  in  consideration 
of  the  premises  and  the  covenants  and  conditions  hereinafter  set 
forth,  the  contractor  and  the  contracting  officer  hereby  agree  as  fol- 
lows : 

Article  I. 

"  It  is  hereby  mutually  agreed  by  and  between  the  parties  hereto 
that  the  last  paragraph  of  Article  III  of  the  aforesaid  contract  of 
September  10,  1917,  shall  be  amended  to  read  as  follows:  'The 
total  fee  of  the  contractor  hereunder,  shall  in  no  event,  exceed  the 
sum  of  one  hundred  twenty-three  thousand  nine  hundred  dollars 
($123,900),  anything  in  this  agreement  to  the  contrary  notwith- 
standing.' 

Article  II. 

"  The  parties  hereto  mutually  covenant  and  agree  that  tliis  con- 
tract shall  be  supplemental  to  the  aforesaid  contract  of  September 
10,  1917,  to  the  same  extent  as  if  the  above  amendment  had  been 
specifically  written  into  said  contract  when  originally  made,  but  that 
otherwise  all  covenants,  agreements,  terms,  and  conditions  thereof 
shall  be  in  full  force  and  effect." 

6.  The  so-called  "supplemental  contract"  contains  also  othei 
suitable  provisions  which  are  not  necessary  to  be  set  out  here. 

7.  The  C.  &  H.  Lumber  Co.  (Inc.),  of  Newport  News,  Va.,  has 
filed  a  claim  in  this  case,  alleging  that  it  was  a  subcontra^'tor  of  the 
petitioner  and  setting  up  a  claim  for  material  furnished. 
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DECISION. 

A. — Was  the  work  mentioned  in  paragraph  3  of  the  statement  of 
facts  hereto  attached  work  which  the  contracting  officer  had  a 
right  to  require  under  the  terms  of  the  contract  of  September 
10,  1917, 

1.  The  contract  of  September  10,  1917,  between  petitioner  and  the 
Government  of  the  United  States  is  not  before  this  Board  for  the  de- 
termination of  any  of  the  rights  of  the  parties  thereunder,  but  that 
contract  is  here  presented  merely  in  an  incidental  way  for  the  pur- 
pose of  determining  whether  or  not  the  alleged  additional  work  done 
by  the  contractor  at  Morrison  Field  was  such  work  as  the  contracting 
officer  had  a  right  to  require  under  the  terms  of  that  contract.  The 
contract  of  September  10,  1917,  calls  for  the  following  lay-out  of 
buildings  and  work : 

"  clearing,  grading,  drainage,  sewerage,  water  supply,  electrical 
distribution,  railroads  and  sidings,  24  warehouses,  27  mess  halls,  27 
barracks,  2  officers'  quarters,  1  administration  building,  1  garage,  1 
commanding  officer's  quarters,  and  1  guard  house,  all  as  indicated 
on  drawing  Job  809,  sheet  87,  prepared  by  Mr.  Albert  Kahn,  dated 
Sept.  1, 1917. 

This  contract  also  contains  the  provision  that — 

"  The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specifications,  issue  additional  instructions,  require 
additional  work,  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications  and  additions  with  the  same  effect  as  if  they  were  em- 
bodied in  the  original  drawings  and  specifications." 

The  question  then  presented  is:  To  what  extent  could  the  con- 
tracting officer,  under  the  terms  of  the  written  contract,  ^tnake  changes 
in  the  drawings  and  specifications,  or  require  additional  work. 

2.  In  this  case  it  is  true  that  the  Government  was  paying  all  costs 
of  labor  and  materials,  and  the  only  interest  that  petitioner  had  in 
the  work  was  the  fee  which  it  was  to  receive,  based  in  the  main  upon 
a  sliding  scale  of  allowances  and  percentages  to  be  determined  by 
the  cost  of  the  work,  but  subject  to  a  clause  limiting  the  amount  of 
possible  fees  to  $105,000,  irrespective  of  the  cost  of  the  work  that 
could  be  called  for  under  the  written  contract.  The  original  con- 
tract was  made  upon  estimates  of  the  cost  of  the  work,  and  the  pre- 
sumption must  be  indulged  that  petitioner  agreed  to  the  insertion 
of  the  clause  limiting  the  possible  fee  after  consideration  of  the 
question  as  to  whether  or  not  the  work  contemplated  under  the  con- 
tract would  approach  near  enough  to  the  estimated  cost  to  allow 
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reasonable  compensation  for  the  work  undertaken.     In  these  circum- 
stances this  Board  is  of  the  opinion  that,  with  respect  to  the  right 
of  the  contracting  officer  to  call  for  changes  in  plans  and  specifica- 
tions, and  for  additional  work,  the  situation  of  the  petitioner  was 
analogous  to  that  of  an  independent  ccmtractor  under  a  contract  in 
which  he  was  to  furnish  and  pay  for  the  labor  and  materials  and 
receive  a  unit  price  for  thp  completed  work.    In  respect  to  the  latter 
cases  the  law  is  well  settled  that,  where  plans  and  specifications  are 
specifically  made  a  part  of  the  original  contract  for  construction 
work  and  there  is  a  provision  authorizing  the  party  having  the  work 
done  to  call  for  changes  in  the  plans  and  specifications,  such  party 
has  a  right  to  call  only  for  such  changes  as  may  be  necessary  and 
incidental  to  the  completion  of  the  work  in  accordance  with  the  gen 
eral  plan  (4  Elliott  on  Contracts,  sec.  3675;  9  Corpus  Juris  718-722; 
C,  C,  C.  &  St.  L.  Ry.  V,  Moore,  82  N.  E.  (Ind.)  52).    This  doctrine 
having  its  foundation  in  common  sense  and  right,  may  be  applied 
with  equal  forc€  to  the  provision  in  the  contract  which  authorizes 
the  contracting  officer  to  call  for  additional  work.     The  plans  for 
Government  construction  work  were  not  drawn  up  in  the  first  in- 
stance to  conform  to  particular  fields,  but  they  were  general  plans 
to  be  adopted  and  used  in  the  construction  of  units  of  various  sorts 
throughout  the  United  States.    There  were,  therefore,  differences 
of  contour  which  had  to  be  accounted  for  in  the  actual  work  to  be 
done  in  pursuance  of  these  plans  depending  upon  the  situation  of  the 
field.     It  is  clear  that  the  provision  giving  the  contracting  officer  the 
right  to  call  for  additional  work  was  intended  only  to  embrace  such 
incidental  and  necessary  work  as  might  be  found  essential  to  the  com- 
pletion of  the  work  in  accordance  with  the  general  plan.     The  fee  in 
these  cases  was  based  upon  an  estimated  cost  of  the  work  mentioned 
and  contemplated  under  the  written  contract,  and  any  construction 
of  the  written  contract  which  would  authorize  the  contracting  officer 
to  call  for  new  work  or  additional  work  involving  a  radical  departure 
from  the  plans  and  specifications  which  were  made  a  part  of  the 
agreement,  would  involve  an  additional  undertaking  beyond  that 
contemplated  by  either  party  at  the  time  of  the  execution  of  the 
written  agreement. 

B. — How  must  the  above  principle  he  applied  to  the  facta  and  allega- 
tions of  this  case? 

3.  It  is  very  clear,  in  applying  the  general  principle  and  common, 
sense  rule  above  announced,  and  in  construing  the  provisions  of  the 
written  contract  governing  the  parties  in  the  execution  of  all  work 
at  Morrison  Field,  that  the  contracting  officer  had  no  right  under  the 
terms  of  the  written  contract  to  call  for  additional  buildings;  or  sub- 
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stantial  additions  to  buildings  already  completed  or  partially  com- 
pleted by  the  petitioner  in  accordance  with  the  original  plans  and 
specifications ;  or  the  conversion  or  rebuilding  of  any  buildings  which 
were  completed  or  partially  completed  according  to  the  plans  and 
specifications  where  such  rebuilding  or  conversion  was  not  occasioned 
by  the  fault  of  the  contractor ;  or  the  building,  erection,  or  construction 
of  necessary  electrical  equipment,  railroads,  roads,  waterways,  sewers, 
or  fencing,  occasioned  by  the  erection  of  such,  additional  buildings 
not  ennibraced  in  the  plans  and  specifications  under  the  original  con- 
tract, or  the  rebuilding  or  conversion  of  buildings  completed  or  par- 
tially completed  according  to  the  plans  and  specifications  where  such 
rebuilding  or  conversion  was  not  occasioned  by  the  fault  of  the  con- 
tractor; nor  for  the  maintenance  of  buildings  already  constructed 
under  the  terms  of  the  written  contract  or  under  any  agreement  inde- 
pendent of  the  written  contract;  where  such  additional  work  em- 
braces additional  cost  not  to  be  compensated  for  under  any  provision 
of  the  written  contract. 

C. — The  contract  for  the  additional  work;  its  terms. 

4.  In  respect  to  all  additional  work,  which  the  contracting  officer 
had  no  right  to  call  for  under  the  terms  of  the  written  contract  of 
December  10,  1917,  as  hereinbefore  limited  and  defined,  which  was 
done  by  the  petitioner  at  Morrison  Field,  upon  orders  received  from 
the  Construction  Division  of  the  Signal  Corps,  or  which  was  ac- 
cepted on  behalf  of  the  United  States,  there  was  a  contract  entered 
into  and  implied  from  the  facts  and  circumstances  of  the  case,  be- 
tween the  petitioner  and  the  Government  of  the  United  States,  which 
cpntract  comes  within  the  purview  of  the  act  of  March  2,  1919.  It 
is  apparent  that  it  was  understood  between  the  parties  that,  in  the 
execution  of  such  additional  work,  the  rights  of  the  petitioner  and 
the  Government  should  be  determined  by  provisions  identical  with 
those  contained  in  the  written  contract  of  September  10, 1917;  and  it 
is  apparent  also  that  it  was  understood  by  the  parties  that  the  fee  to 
be  allowed  for  the  additional  work  was  to  be  ascertained  by  applying 
provisions  identical  with  the  scale  of  percentages  and  allowances  con- 
tained in  the  contract  of  -September  10, 1917,  for  the  total  work  done 
at  Morrison  Field,  but  not  as  to  such  additional  work  subject  to  any 
clause  limiting  the  possible  fee ;  so  that,  in  ascertaining  any  fee  to  be 
allowed  for  the  additional  work  (the  contractor  being  settled  with 
for  work  done  under  the  original  contract  and  strictly  in  conformity 
with  the  terms  thereof) ,  the  cost  of  such  additional  work  should  be 
added  to  the  cost  of  the  work  done  under  the  original  contract  and 
the  appropriate  percentage  ascertained  by  this  total  from  the  sched- 
ule of  percentages  and  this  percentage  applied  to  the  cost  of  the  addi- 
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tional  work  subject  to  any  other  provision  of  the  contract  with  re- 
spect to  the  modification  of  such  percentage.  There  were  two  rea- 
sons, according  to  Col.  Bennington,  why  it  was  the  intention  of  the 
Government  officers  that  the  fee  for  the  additional  w^ork  should  be 
ascertained  in  this  manner : 

(a)  That  to  regard  the  additional  work  as  an  entirely  separate 
and  distinct  undertaking  would  involve  dropping  down  again  to  the 
bottom  of  the  scale  of  allowances  and  percentages,  thereby  giving 
larger  fees  to  the  contractor,  whereas  this  was  not  contemplated  by 
the  parties  because  the  larger  allowance  or  percentage  of  fees,  as  re- 
lated to  smaller  cost  of  the  work,  was  occasioned  in  large  part  by 
the  fact  that  the  beginning  of  the  work  involved  the  initial  assem- 
blage of  the  contractor's  organization,  and 

(&)  That  the  original  work  and  the  additional  work  were,  in 
many  instances,  carried  on  simultaneously  and  there  was  a  mixture 
of  materials  and  an  interchange  of  labor  between  the  two  jobs  which 
made  it  practically  impossible  to  separate  the  costs  of  the  two  jobs 
in  order  to  ascertain  the  separate  fees  due  therefor. 

So  far  as  this  case  is  concerned,  there  is  no  difficulty  in  applying 
the  graduated  scale  of  allowances  and  percentages,  and  other  provi- 
sions of  the  agreement,  to  the  ascertainment  of  the  fee  for  the  addi- 
tional work,  and  this  Board  will  therefore  give  expression,  in  the 
manner  above  set  out,  in  the  ascertainment  of  the  fee  for  the  addi- 
tional work,  to  the  undisputed  intention  of  the  parties  in  regard  to 
that  matter. 

D. — The  so-called  supplemental  contract  not  effective  or  bhxding 

hefn'^'en  the  parties. 

5.  This  so-called  supplemental  contract  was  entered  into  after 
all  the  additional  work  was  completed,  and  was  merely  an  effort  on 
the  paii  of  the  Government  to  make  payment  of  the  fee  for  the 
additional  work.  It  recites,  however,  that  the  additional  work  for 
which  the  additional  fee  in  the  supplemental  contract  is  to  be  paid 
was  such  work  as  the  contracting  officer  had  a  right  to  call  for  under 
the  terms  of  the  original  contract.  If  the  contracting  officer  had 
a  right  to  call  for  such  additional  work  under  the  terms  of  the  written 
contract  of  September  10,  1917,  then  the  supplemental  contract  is 
null,  void,  and  of  no  effect,  because  it  is  an  agreement  allowing  the 
petitioner  a  fee  over  and  above  that  which  is  allowed  by  the  limiting 
clause  in  the  original  contract.  If  the  work  mentioned  in  the  said 
supplemental  contract  is  work  which  the  contracting  officer  had  no 
right  to  call  for  under  the  contract  of  September  10,  1917,  then  this 
supplemental  contract  is  not  an  instrument  upon  which  petitioner 
might  rely  for  recovery.  This  supplemental  contract,  therefore,  must 
be  set  aside  as  having  no  binding  effect  upon  the  parties  thereto, 
and  the  rights  of  the  parties  must  be  determined  in  accordance  with 
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the  conclusions  herein  announced  as  if  no  sucli  supplemental  contract 
had  been  entered  into. 

6.  This  Board  expresses  no  opinion  in  respect  to  tlie  rights  of  the 
C.  &  II.  Lumber  Co.  The  rights  of  this  company,  so  far  as  the  Gov- 
ernment is  concerned,  should  be  determined  by  the  provisions  of  the 
agreements  existing  between  the  (iovernnlent  of  the  United  States 
and  petitioner  in  respect  to  the  work  done  at  Morrison  Field,  as 
hereinbefore  set  out,  as  no  evidence  has  been  introduced  to  show  any 
liability  of  the  (iovernment  to  the  C  &  H.  Lumber  Co.  diflFerent  from 
other  subcontractors  dealing  with  petitioner  under  the  terms  of  said 
agreements. 

DisposrnoN. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in  sub- 
division C,  section  5,  Supply  Circular  Xo.  17,  Purchase,  Storage  and 
Traffic  Division. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
186107— 20— VOL  3 20 
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Case  No.  534. 

In  re  CLAIM  OF  ALEXAKBEA  FEOFPE&  &  CO. 

1.  OYEEAOE. — Where  claimant  had  a  proxy- signed  written  contract  for  300,000 

pairs  of  puttees  which  was  suspended  when  86  1-2  per  cent  performed, 
.  and  an  award  of  ^54,000  was  made  and  accepted,  and  the  customary  full 
release  given  to  the  Oovernment,  claimant  can  not  afterwards  recover 
for  10  per  cent  overage,  no  mention  of  overage  being  made  in  the  con- 
tract, on  the  theory  that  there  had  been  delivered  and  the  Oovernment 
had  accepted  and  paid  for  10  per  cent  overage  on  previous  contracts. 

2.  CONTEMFOEAKEOTTS  OEAL  STATEMENTS.— In  such  a  case,  neither  can 

claimant  recover  by  reason  of  any  statements  made  by  the  contracting 
officer  at  the  time  of  negotiations  to  the  effect  that  the  Government 
would  accept  10  per  cent  overage,  for  the  reason  that  such  negotia- 
tions merged  into  the  written  contract. 

3.  MISINFORMED  AT  THE  TIME  OF  SETTLEMENT.—Nor  in  such  a  case  can 

claimant  recover  on  the  theory  that  at  the  time  it  made  settlement  of 
its  written  contract  and  executed  a  full  release,  claimant  was  informed 
that  it  was  not  thereby  waiving  its  right  to  claim  overage,  it  being 
clearly  established  that  the  officers  of  the  Government  negotiating  the 
settlement  did  not  so  inform  claimant. 

4.  CLAIM  AND  DECISION.— Claim  was  filed  with  the  local  claims  board  of 

New  York  for  $61,425  for  overage  on  a  proxy- signed  written  contract 
for  puttees,  which  claim  was  denied  and  appealed  to  this  Board.  Held, 
the  decision  of  the  lower  board  is  affirmed. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  comes  to  us  on  appeal  from  the  Claims  Board,  Office  of 
Director  of  Purchase,  on  a  claim  for  $61,425,  on  a  class  A  claim,  un- 
der the  following  circumstances : 

FINDING  OF  FACT. 

1.  On  April  18,  1918,  the  claimants,  Alexander  Propper  &  Co.,  of 
the  first  i)art,  entered  into  a  contract  200()-N,  with  the  United  States 
of  America,  of  the  second  pail,  which  was  in  the  shape  of  a  formal 
contract,  proxy  signed,  made  in  the  name  of  Col.  H.  J.  Hirsch, 
Q.  M.  C,  signed  by  Capt.  H.  M.  Schofield,  Q.  M.  R.  C,  both  being  offi- 
cers acting  under  the  authority  and  direction  of  the  Secretary  of 
War.  The  contract  was  for  the  delivery  from  the  claimants  to  the 
Government  of  "  approximately "  800,000  pairs  woolen  spiral  put- 
tees at  different  times,  at  a  stipulated  price,  between  the  18th  day  of 
April,  1918,  and  the  date  of  the  expiration  of  the  contract,  by  limita- 
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tion  of  time,  December  31,  1918.    The  contract  contains  the  follow- 
ing provision: 

"  4.  That  it  is  mutually  agreed  and  understood  between  the  said 
parties  that  the  separate  quantities  of  supplies  to  be  delivered  un- 
der this  contract  may  be  increased  or  decreased,  at  the  option  of  the 
United  States,  at  any  time  or  times  during  the  continuance  of  the 
contract,  not  exceeding  the  percentages  thereof  indicated  in  the  cir- 
cular to  bidders  hereto  attached;  and  if  no  percentages  of  increase 
or  decrease  are  named  in  the  circular  to  bidders  this  contract  will 
not  be  subject  to  increase  or  decrease.  In  case  of  change  in  the  quan- 
tity required  by  increase  or  decrease,  notice  in  writing  of  such  change 
will  be  served  upon  the  contractor  by  the  contracting  officer." 

2.  It  is  asserted  by  the  claimants  that  the  negotiations  for  this 
contract  were  conducted  by  one  Harry  Simon,  agent  for  and  repre- 
senting the  claimant,  and  by  Frederick  E.  Haight,  Q.  M.  C,  a  ne- 
gotiating officer  for  the  purchase  of  knit  goods  in  the  C.  &  E.  Divi- 
sion, representing  the  Government.  And  it  is  also  claimed  that  dur- 
ing these  negotiations  Mr.  Haight  said  to  Mr.  Simon  that  Alexander 
Propper  &  Co.  were  authorized  to  make  over  deliveries  of  not  more 
than  10  per  cent  of  the  amount  of  goods  called  for  by  the  contract 
No.  2006-N,  and  that  Mr.  Simon  subsequently  advised  Mr.  Propper, 
a  member  of  the  copartnership  of  Alexander  Propper  &  Co.,  of  this 
conversation. 

3.  During  the  performance  of  this  contract,  and  early  in  August, 
1918,  the  claimants  attempted  to  deliver  to  the  Government  ship- 
ments on  overdeliveries  claimed  to  have  been  authorized  upon 
another  contract  of  a  similar  character  which  was  then  being  per- 
formed and  upon  which  deliveries  were  being  made.  The  inspector 
having  in  charge  the  inspection  of  the  goods  declined  to  receive  the 
overdeliveries,  and  thereupon  at  the  request  of  claimants  the  said 
Frederick  E.  Haight  of  the  Quartermaster  General's  office  at  New 
York  City  wrote  a  letter  directed  to  the  attention  of  Lieut.  Fuller, 
an  inspector  of  deliveries  to  be  made  under  this  contract  and  under 
a  similar  one  then  being  performed,  as  follows : 

"Aug.   15th,  1918. 
Acting  Quartermaster  General, 

New  York  Depot  Qvartvrmaster,  New  York, 
Attention  Lieut.  Fuller. 

1.  As  per  authority  granted  this  office,  concerns  making  puttees 
are  allowed  10  per  cent  overshipment.  This  refers  to  the  contracts 
for  Alex.  Propper  &  Co.,  No.  1878N— No.  2006N. 

Knit  Goods  Branch. 
F.  E.  Haight. 
Per  F.  E.  Haight." 

Note. — This  authority  was  to  allow  the  10  per  cent  overshipment 
also  on  contract  No.  1878-N  as  well  as  on  the  one  in  question,  that 
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contract  (1S78-X)  Iw'mg  in  process  of  fulfillment  at  the  same  time 
with  the  one  in  question. 

Purchases  of  goods  and  commitments  were  made  by  the  claimants 
for  the  fulfillment  of  two  similar  contracts,  one  for  iiGG.OOO  pairs  of 
puttees,  and  one  for  200,000  pairs  of  puttees,  both  of  which  con- 
tracts were  dated  in  April,  1918,  and  were  being  performed  by  the 
claimants  contemporaneously  with  the  one  in  cjuestion;  and  also, 
they  claim,  for  the  fulfillment  of  this  contract,  200G-X;  and  the 
claimants  testify  that  no  purchases  and  no  commitments  were  made 
subsequent  to  July  2,  1918.  The  two  contracts  with  which  this  o\ie 
was  a  contemporary  were  completely  performed,  and  the  Govern- 
ment received  and  paid  for  on  each  of  them  10  per  cent  more  than  the 
definitive  quantity  named  in  the  contracts.  The  contract  in  question, 
200r>-X,  was  suspended  l)efore  it  had  been  fully  performed. 

4.  On  or  about  December  23,  1918,  upon  application  for  a  final 
adjustment  of  the  amount  due  the  claimants  on  account  of  the  con- 
tract in  question,  the  claimants  filled  out  and  filed  with  the  Govern- 
ment a  questionnaire,  a  part  of  which,  necessary  to  the  consideration 
of  this  case,  is  as  follows: 

INVENTORY  AND   OTHKR  DATA    NKCKSSARY   FOR    FiNAI.    AD.HSTMKNT  OF    CONTRA('T. 

1—a.  Article :  Puttees. 

h.  Contractor's  naino:  A.  Projiper  &  Co. 

e.  Contract  number:  2006-X. 

ff.  Coniplotod  portion  of  contract:  SHA  per  ct»nt. 
c.  Quantity:  270,472  pr.     Value:  .'i;019,S12. 

f.  Contracted  n"«'^^itit.y :  300.000  and  10  per  cent  ovorajie.     Autliority:  F.  K- 

Ilaiglit,  letter,  Auir.  17  and  21. 

g.  Contractor's  address:  1134  Fulton  Street,  Brooklyn,  N.  Y. 
h.  Date  of  contract:  April  IS,  1018. 

/.  Vncouipleted  (piantity  of  contract:  l.'U  per  cent. 

24.528  J^rM.lSS 

;.  Quantity:  SO.Ot.K)  overage.     Value:  i?G7,.l(>0  overa^'e. 

2.  Quantity  delinquent  at    time  operations   were   susikmuI^mI   on   tins  contract: 

None. 

3.  Reason  for  delinquency  (answer  in  detail)  ;     ♦     *     *. 

Based  upon  the  questionnaire  a  proposition  of  settlenient  or  for 
the  termination  of  the  contract  2006-N  was  made  by  the  claimants  to 
the  Government,  a  copy  of  which  is  as  f ollow^s : 

"June  14,  1910. 
*'  Tn  order  to  effect  a  settlement  with  the  Government  on  contract 
200G-X  for  300,000  woolen  spiral  puttees,  and  in  view  of  the  fact 
that  we  have  not  supplied  ourselves  with  all  the  necessary  materials 
to  complete  the  said  contract  (as  more  s])ecifically  set  forth  in  the 
questionnaire  submitted  to  the  Clothing  &  Ecjuipagc  Division),  we 
hereby  a^ree  to  accept  the  terms  set  forth  in  plan  C  outlined  in  a 
communication  from  the  office  of  the  Quartermaster  General  to  the 
zone  supply  officer  whereby  we  are  to  receive  a  flat  payment  of  $0.05 
per  each  item  canceled,  to  wit,  24,528  pairs  puttees,  amounting  to 
$1,220.40  j)Ius  the  following  allowances  for  the  material  that  we  have 
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on  hand  and  purchased  solely  in  connection  with  the  performance  of 
the  above-mentioned  contract: 

7,!J^f  yds.  54"  cloth,  at  ^^.K\  (to  l.iH'omo  (Jovt.  property),  nmount- 

ing  to $30,  771).  .'in 

3,233^  yds.  44"  cloth,  at  $3.21    (to  become  (iovc^iiiiuvMit  i>ioperty,), 

jinioiintin^  to i 10,  3S0.  74 

1,713^  yds.  27"  clotM.  at  $1.08  (to  become  Govt.  proi)erty ) ,  amount- 
ing to _' 2,878.68 

1,0784  yds.  54"  cloth,  at  .S3.70  (to  Uecome  Govt,  i)rop^rty),  amomit- 

Ing  to ^ 3,1)91.83 

0(J3     yds.  52"  cloth,  at  $3.70   (to  become  Go\  t.  property),  amouut- 

ing:  to— 3,343.87 

70|  yds.  51"  cloth,  at  $3.70  (to  become  <4ovt.  i>roperty),  amount- 
ing to 2rK5.CO 

i>4G  gr.  puttee  tape,  at  $2.85  per  ;j:r.    (to  become  Govt.  proi)erty), 

amounting  to - 1.  550. 10 

34S  sheets  corrugated  paper,  baling  material,  at  $75.00  AI,  (to  be- 
come (Tovernment  property),  amounting  to 20, 10 

60  per  cent  of  cost  price  on  50  lbs.  thread,  at  $1.30.  amounting  to 30.  00 

altogether  amounting  to  $54,515.71  in  complete  settlement  of  the 
above-mentioned  contract,  and  in  consideration  of  the  above  pay- 
ment to  us  of  the  last-named  amount,  to  wit,  $54,515.71,  we  hereby 
waive  all  claims  of  whatsoever  nature  that  we  may  have  against 
the  U.  S.  Government  on  contract  No.  2006-N. 

"A.  Proi'per  &  Company, 
"By  Alexander  Pkopper, 

"  Mem,  of  Firm, 
*'  F,  C.  WiGHTMAN,  Capt,  Q,  M,  C. 
"  Howard  M.  Blaikie,  2d  Lt.^  Q,  M,  C, 

On  September  17,  1919,  an  award  was  made  and  approved,  which 
said  award  is  as  follows: 

Award. — Form  1  (Kevised). 

C.  &  E.  division,  new  YORK,  ZONE  NO.  2. 

[this  form  to  hp:  l\sed  when  a  single  award  is  to  be  made.] 

rd  of  the  Secret ary  of  War  under  the  act  of  Coiujress  entitled 
n  act  to  provide  relief  in  atses  of  contracts  connected  with  the 

prosecution  of  the  war^  and  for  other  pxirposes^^'^  approved  March  2^ 

1919, 

It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that  an 
agreement  was  entered  into  in  good  faith  between  A.  Propper  A 
Company,  the  claimant,  and  H.  J.  Hirsch,  Col.  Q.  M.  C,  an  officer 
or  agent  acting  under  the  authority,  direction,  or  instruction  of  the 
Secretai-y  of  War,  on  or  about  the  18th  day  of  April,  1918,  during 
the  emergency  arising  from  the  declaration  of  war  with  the  German 
Empire  and  prior  to  Novem])er  12,  1918,  for  a  purpose  connected 
with  the  prosecution  of  the  war;  that  the  agreement  had  been  per- 
formed in  whole  or  in  part,  or  expenditures  had  been  made  or  obli- 
gations incurred  by  the  claimant  on  the  faith  of  such  agreement, 
prior  to  November  12,  1918;  that  the  agreement  has  not  been  executed 
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in  the  manner  prescribed  by  law ;  that  the  said  agi"eement  is  within 
the  provisions  of  the  above-entitled  act  of  Congress;  that  the  nature, 
terms,  and  conditions  of  said  agreement  are  set  out  in  "Form  C," 
Certificate  of  Claims  Board,  Office  of  Director  of  Purchase,  No. 
PC-3253,  dated  June  16th,  1919,  on  file  in  the  War  Department;  that 
the  claimant  presented  his  claim  to  the  Secretary  of  War  before 
June  30, 1919;  [Block"2]  that  there  have  heretofore  been  delivered  by 
the  claimant  and  accepted  by  the  United  States  under  the  said  agree- 
ment 275.427  prs.  woolen  spiral  puttees,  of  the  fair  aggregate  value 
of  $()19,812.00 ;  that  the  said  sum  of  $619,812.00  paid  or  to  be  paid 
for  said  articles  or  work  heretofore  delivered  and  accepted,  together 
with  the  additional  sum  of  $54,372.52,  will  adjust,  pay,  and  discharge 
sucli  agreement  upon  a  fair  and  equitable  basis,  and  that  such  sum 
will  not  include  prospective  or  possible  profits  on  any  pait  of  the 
agreement  beyond  the  goods  and  supplies  delivered  to  and  accepted 
by  the  United  States  thereunder  and  a  reasonable  remuneration  for 
expenditures  and  obligations  or  liabilities  necessarily  incurred  in  per- 
forming or  preparing  to  perform  said  agreement ;   . 

The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum 
of  $54,372.52  [block  3],  which  sum,  in  conjunction  w^ith  the  pay- 
ments hereinabove  mentioned,  made  or  to  be  made  for  the  articles, 
work  or  services  heretofore  delivered,  shall  be  in  full  adjustment, 
payment,  and  discharge  of  said  agreement. 

[Block  4]  The  payment  by  the  United  States  of  this  award  shall 
operate  to  vest  in  the  United  States  title  to  the  property  described 
in  "  Schedule  A"  attached  hereto. 

[Block  7]  No  part  of  this  award  is  made  with  respect  to  any 
portion  ,of  the  agreement  which  was  sub-let. 

Recommended  Sept.  15th,  1919.  Approved,  Washington,  D.  C, 
Sept.  19,  1919. 

Board  of  Review. 

Zone  No.  ^,  Division  of  New  York. 

Claims  Board  Office,  Director  of  Purchase, 
By  L.  W.  Holder,  Member  {Major  Q.  M.  C), 
By  B.  R.  Wellington,  Member. 
ilade  and  approved  by  authority  of  the  Secretary  of  War  ^ 

War  Departmnt  Claims  Board, 
By  J.  H.  Schley  {Member). 
Accepted  Sept.  17th,  1919. 

Alexander  Propper  &  Co., 

Claimant. 
By  Alexander  Proffer   {Member  of  firm). 
Dated  9-20-19,  Washington,  D.  C.  ' 

Contract  No.  2006-N.  Apr.  18,  1918.  15  Whitehall  St.,  New 
York,  N.  Y. 

The  amount  of  the  award  was  $54,372.52,  which  amount  was  paid 
to  and  receipted  for  by  the  claimants.  No  fraud  or  mutual  mistake 
entered  into  the  making  of  the  settlement. 

5.  Claimants  are  now  making  a  claim  against  the  Government  for 
the  sum  of  $61,425  for  alleged  purchases  and  obligations  in  securing 
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material  for  the  manufacture  of  10  per  cent  for  the  over  deliveries, 
which  they  claim  were  contracted  for.  They  also  claim  that  when 
the  awajd  was  made  and  they  received  payment  thereunder  they 
were  informed  by  the  Government  officials  that  accepting  the  award 
upon  the  contract  would  not  bar  recovery  on  this  claim.  This  is 
denied  by  the  Government  officials  with  whom  they  dealt  in  mak- 
ing the  settlement. 

DECISION. 

1.  This  case  is  presented  to  us  apparently  in  two  aspects: 

(a)  The  claimants  in  their  petition  state  that  the  claim  arises  out 
of  the  contract  2006-N  by  reason  of  an  amount  equal  to  10  per  cent 
of  the  300,000  pairs  of  puttees  being  added  to  the  number  to  be 
furnished,  so  that  the  contract  should  have  read  330,000  instead  of 
300,000;  and  one  of  the  claimants,  Alexander  Propper,  testifies  that 
he  so  understood  it  up  to  or  about  the  time  settlement  was  made 
upon  the  contract  in  question.  The  petition  is  sworn  to  on  the  16th 
day  of  June,  1919,  some  days  after  the  agreement  terminating  the 
contract  in  question  was  made. 

^6)  At  the  hearing  of  the  case  held  before  us  on  December  12, 
1919,  counsel  for  the  claimant  in  opening  his  case  stated  that  the 
claim  was  based  upon  what  they  term  in  their  papers  an  "  overage  " 
claim,  and  that  it  was  in  reality  a  claim  upon  a  contract  supple- 
mentary to  the  written  contract  No.  2006-N,  and  all  through  his 
statement  treated  the  claim  as  though  it  arose  upon  a  contract  en- 
tirely separated  from  the  written  contract  and  having  the  same  sort 
of  force  as  though  it  had  been  a  separate  contract  for  30,000  puttees. 

It  appears  from  the  evidence  of  their  witness  Harry  Simon  at  the 
hearing  above  referred  to  that  at  the  time  of  negotiating  the  written 
contract  referred  to  he,  Harry  Simon,  was  the  negotiating  agent  for 
the  claimant,  and  that  one  F.  E.  Haight,  Q.  M.  C,  was  the  negotiat- 
ing officer  for  the  United  States,  and  that  at  the  time  of  these 
negotiations  Haight,  representing  the  Government,  said  to  Simon, 
representing  the  claimants,  that  an  overdelivery  of  10  per  cent  of 
the  amount  of  the  contract  would  be  allowed.  It  also  appears  from 
the  testimony  of  said  witness  Simon  that  he  notified  the  claimant  of 
this  statement  alleged  to  have  been  made  by  Haight  on  the  part  of 
the  Government ;  this  witness,  as  well  as  Alexander  Propper,  one  of 
these  claimants,  places  the  date  of  this  conversation  as  having  taken 
place  on  or  about  April  18,  1918.  The  written  contract,  2006-N, 
bears  date  on  April  18,  1918,  but  it  appears  was  neither  acknowl- 
edged nor  delivered  until  on  or  about  May  7.  So  it  is  perfectly 
clear  under  general  law  and  under  the  decisions  of  this  Board  that, 
so  far  as  the  transactions  have  been  stated  between  the  parties  up 
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to  the  delivery  of  the  contract,  any  conversations  or'  verbal  agree- 
ments made  between  the  parties  were  merged  in  the  written  contract, 
and  that  the  oral  negotiations  or  agreements  can  not  vary,  change,  or 
modify  the  written  contract  in  any  way.  (United  States  Industrial 
&  Chemical.  Co.,  Inc.,  2,  Board  of  Contract  Adjustment  decisions, 
p.  200.) 

It  appears  that  while  this  contract  was  being  negotiated  and  wliile 
it  was  being  performed  by  the  claimants,  they  also  had  other  contracts 
witli  the  (Tovernment  for  furnisliing  certain  numbers  of  puttees  of 
the  same  kind,  with  reference  to  which  the  claimants  allege  that 
they  had  simihir  oral  agreements  witli  the  Government  by  which  the 
amount  or  numbers  named  in  those  contracts  could  be  increased  by 
10  per  cent.  It  appears  also  that  some  time  before  the  loth  of 
August,  1918,  deliveries  of  an  installment  of  the  10  per  cent  overage, 
as  they  call  it,  on  one  of  the  contracts  being  filled  at  the  same  time 
that  this  one  was,  were  tendered  to  the  Government  and  the  Gov- 
ernment inspector  declined  to  inspect  or  accept  the  overdelivery.  It 
appears  from  a  fair  construction  of  the  testimony  of  the  witness 
Simon  for  the  claimants,  and  that  of  Lieut.  Fuller,  witness  for  the 
(lovernment,  that  an  installment  of  the  overage  was  sometimes  de- 
livered with  the  installment  under  the  contract.  It  also  appeal's 
that  upon  the  refusal  of  the  inspector  to  pass  that  part  of  the  over- 
age tendered  for  delivery  on  the  other  contract,  not  this  one,  the 
claimant  applied  to  Mr.  Haight,  the  negotiating  officer  of  the  Gov- 
ernment, for  an  order  or  for  directions  of  some  sort  that  the  overage 
then  tendered  should  be  received;  and  thereupon,  and  imder  date  of 
August  15,  1918,  Mr.  Haight  directed  Lieut.  Fuller  that  concerns 
making  puttees  were  allowed  10  per  cent  overshipment,  and  that  this 
referred  to  the  contracts  of  the  claimants  1878-X  and  2006-X.  ^Vnd 
thereupon  and  thence  onward  the  10  per  cent  overages  were  received 
on  the  contract  1878-N.  It  does  not  appear  that  any  overages  were 
ever  delivered  or  tendered  on  the  contract  in  question,  2006-N.  This 
letter  of  Mr.  Haight  and  the  action  of  the  claimants  show  quite 
plainly  that  nothing  had  transpired  up  to  and  including  this  letter 
to  make  a  new  and  separate  contract  for  30,000  extra  puttees,  but 
only  that  if  deliveries  were  tendered  they  would  be  accepted. 

So  far  as  the  facts  are  concerned  down  to  and  including  this  let- 
ter, there  was  no  contract  about  the  so-called  overages  at  all.  A  con- 
tract is  supposed  to  bind  both  parties  to  it.  There  is  nowhere  found 
down  to  this  point  any  agreement  on  the  part  of  the  claimants  to  de- 
liver any  number  of  puttees  other  than  the  definitive  amount  named  in 
the  written  contract;  but  there  was  permission  on  the  part  of  the 
Government  to  the  inspector  to  pass  them  if  tendered ;  or,  stating  the 
transaction  most  favorably  to  the  claimants,  there  was  a  permission 
given  to  the  claimants  on  August  15.  1918,  to  furnish  overshipments 
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from  time  to  time  alon^  with  their  shipments  on  the  contract  in 
question.  It  does  not  ai)pear  that  at  any  time  any  deliveries  of  over- 
ages on  this  contract  -iOOG-N  were  tendered  or  the  acceptance  of  them 
declined. 

It  will  be  noted  in  findings  of  fact  1.  that  the  contract  itself  con- 
tains in  it  a  provision  that  the  quantities  to  be  delivered  under  the 
contract  might  be  increased  or  decreased  at  the  option  of  the  United 
States  to  an  amount  named  in  the  circular  to  bidders,  but  only  by 
notice  in  waiting  served  upon  the  contractor  by  the  contracting  offi- 
cer.    Mr.  Haight  was  not  the  contracting  officer  in  this  case.    Even 
should  it  appear  that  he  had  authority  to  buy  goods,  it  nowhere  ap- 
pears  that  he  had  any  authority  to  amend  or  change  a  written  con- 
tract; and  certainly  he  had  no  authority  to  make  a  new  contract. 
Mr.  Haight  himself  so  testifies  in  another  case  as  to  a  contract  of  a 
similar  kind  made  at  a  date  quite  close  t^  that  of  the  contract  in 
question.     (Keystone  Knitted  Fabric  Co.  1  Board  of  Contract  Adjust- 
ment Decisions,  p.  855.)    Mr.  Haight  also  testifies  in  effect  that  at  the 
time  of  writing  the  letter  of  August  15, 1918,  he  did  not  suppose  he  was 
making  a  new^  contract  but  that  he  was  acting  under  the  written 
contract  2006-N.     (X.  T.  Depositions,  Dec.  22,  1919.)     But  if  it  is 
deemed  that  Mr.  Haight  had  the  authority  to  change  the  contract,  he 
must  of  course  have  changed  it  by  notification  in  writing,  and  the 
question  still  remains  whetlier  his  letter  of  August  15,  1918,  is  such 
writing.    It  seems  to  us  not  to  be  such  writing.    It  certainly  does  not 
require  overdeliveries  but  only  permits  them.     But  if  you  give  his 
authority  and  his  letter  and  the  effect  of  it  the  broadest  possible  con- 
struction, nevertheless  whatever  the  effect  of  the  letter  is  upon  the 
contract,  it  is  nevertheless  a  part  of  the  contract  to  be  construed  with 
it,  and  is  not  a  new  contract,  oral  or  written,  formal  or  informal,  or, 
as  designated  by  the  claimants  "  unofficial."     Should  the  claimants 
construe  it — which  is  inconceivable — as  imposing  any  new  or  more 
onerous  duty  upon  them  than  the  original  contract,  even  in  that  view 
of  the  case,  they  expended  nothing  on  account  of  the  modification, 
because  Alexander  Propper,  one  of  the  claimants,  in  his  ow^n  testi- 
mony states  that  his  expenditures  and  commitments  for  material 
ended  on  or  about  July  2,  1918. 

We  hold  then  that  the  conversation  said  to  have  taken  place  on  or 
about  the  18th  day  of  April,  1918,  between  Simon,  the  agent  of  the 
claimants,  and  Haight,  the  negotiating  officer  of  the  Government, 
whatever  they  were,  and  whatever  the  understandings  arising  out  of 
them,  were  merged  in  the  written  contract  as  finally  signed  and  we 
hold  also  that  any  conversations  between  the  same  parties,  or  between 
any  persons  representing  the  contracting  parties,  were  incompetent 
to  change  the  written  contract  whenever  held. 
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We  hold  also  that  the  letter  of  Mr.  Haight  for  the  attention  of 
Lieut.  Fuller  (findings  of  fact  3)  did  not  change  the  contractual  re- 
lation existing  between  the  parties  and  did  not  impose  upon  the 
claimants  any  further  or  greater  obligations  than  they  were  then 
under  toward  the  Government  and  that  any  effect  to  be  given  to  it 
would  be  only  as  a  part  of  the  written  contract. 

2.  It  appears  from  the  evidence  that  on  account  of  the  armistice 
the  above-named  contract  was  suspended  after  it  had  been  86^  per 
cent  performed.  And  it  appears  that  on  or  about  December  3,  1918, 
the  claimants  put  in  an  application  for  a  final  adjustment  of  what 
was  due  them  under  contract  2006-N  on  account  of  its  suspension, 
and  put  in  a  questionnaire,  the  material  part  of  which  is  found  in 
findings  of  fact  4.  In  this  questionnaire  they  made  a  claim  to  be 
reimbursed  and  remunerated  not  only  for  what  was  due  under  their 
contract  as  originally  written,  but  for  the  10  per  cent  overage  which 
they  claim  had  been  authoritatively  added  to  it  and  based  upon  that 
questionnaire  a  final  settlement  or  termination  agreement,  dated  June 
14,  1919,  was  made,  which  is  also  found  in  findings  of  fact  4,  and  in 
which  it  is  recited  as  follows : 

"  In  order  to  effect  a  settlement  with  the  Government  on  contract 
2006-N  for  300,000  woolen  spiral  puttees,  and  in  view  of  the  fact 
that  we  have  not  supplied  ourselves  with  all  the  necessary  materials 
to  complete  said  contract  *  *  *  we  hereby  agree  to  accept  the 
terms  set  forth,  etc.     *     *     *." 

This  document  has  been  called  a  termination  agreement,  but  it  is  in 
effect  a  proposition  from  the  claimants  to  the  Government  stating  the 
terms  under  which  theyAvould  adjust  all  amounts  due  them  from  the 
Government  on  account  of  the  contract  in  question,  and  the  amount 
which  they  themselves  apparently  arrived  at  and  which  is  stated  in 
the  proposition  at  $54,515.71,  for  which  "  we  hereby  waive  all  claims 
of  whatsoever  nature  that  we  may  have  against  the  United  States 
Government  on  contract  2006-N." 

And  later  it  appears  that  on  September  17,  1919  an  award  (find- 
ings of  fact  4)  was  made  to  the  claimants  in  acceptance  of  their 
proposition  of  June  14,  1919,  in  which  claimants  were  awarded 
$54,372.52,  being  a  sum  within  a  few  dollars  of  the  amount  which 
they  had  offered  to  take.  They  received  this  amount  and  thereafter 
by  the  terms  of  the  award  were  precluded  from  making  any  further 
claim  on  account  of  the  contract  in  question. 

3.  The  termination  of  the  contract,  the  award  under  it  and  the 
receipt  of  the  money  by  the  claimants  are  final,  and  they  are  forever 
precluded  from  raising  any  further  questions  or  making  any  further 
claims  under  the  contract  unless  there  is  some  reason  why  the  award 
should  be  set  aside.  (Claim  of  Joseph  Friedman,  2  Board  of  Con- 
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tract  Decisions,  170 ;  4  Elliott  on  Contracts,  sees.  2968,  2969 ;  claim 
L.  H.  Gilmer  Co.,  2  Board  of  Contract  Decisions,  178 ;  se^  also  Beat- 
tie  Mfg.  Co.  2  Board  of  Contract  Decisions,  252;  Signal  Knitting 
MiUs,  No.  2208,  decided  Dec.  3,  1919;  Empire  Biscuit  Co.,  No.  292, 
decided  Oct.  15,  1919 ;  Cramp  Shipbuilding  Co.  v.  U.  S.,  206  U.  S., 
p.  118,  239  U.  S.,  p.  221.) 

There  is  abundant  internal  evidence  in  the  record  that  the  claim- 
ants have  fully  realized  their  situation  in  this  respect  and  hence  they 
have  sought  ways  to  avoid  the  full  effect  of  the  settlement.  They 
have  approached  the  avoidance  of  this  settlement,  or  the  avoidance 
of  the  effect  of  it,  from  two  standpoints:  First,  they  seek  to  claim 
that  the  settlement  in  question  did  not  refer  in  any  manner  to  the 
contract  upon  which  they  are  claiming;  that  they  are  claiming  in 
this  case  upon  a  separate,  distinct,  oral  contract,  which  should  be 
rea-d  as  though  it  were  for  30,000,  and  as  though  it  had  no  reference 
of  any  kind  to  the  written  contract  2006-N.  That  is  to  say,  that  they 
had  at  the  same  time,  concerning  the  same  subject  matter,  two  con- 
tracts with  the  Government,  one  for  300,000  puttees  and  one  for 
30,000  puttees;  one  a  written,  formal  contract  for  300,000  puttees, 
and  one  an  oral  contract  for  30,000  puttees,  both  running  along  side 
by  side.    We  are  of  opinion  that  this  position  is  untenable. 

Second :  They  seem  to  claim  that  the  settlement  was  made  under 
some  mutual  mistake  or  under  duress,  or  by  being  fraudulently  or 
mistakenly  induced  thereunto  by  statements  of  oflSicers  of  the  Gov- 
ernment engaged  in  the  settlement  or  otherwise. 

To  set  aside  a  termination  agreement  entered  into  with  the  delib- 
eration with  which  this  one  was,  on  the  ground  of  fraud  or  mis- 
representation of  the  Government  officers  who  were  exercising  their 
functions  at  the  time,  should  require  evidence  of  the  most  convincing 
kind. 

It  would  not  be  profitable  to  go  minutely  or  at  length  into  the 
testimony  on  the  subject,  but  we  shall  give  an  abstract  of  it  only  so 
far  as  it  touches  the  precise  point  of  misrepresentation.  To  set 
aside  the  settlement  the  claimants  rely  on  the  testimony  of  their 
agent,  Harry  Simon,  and  that  of  Alexander  Propper,  one  of  the 
claimants,  as  to  conversations  had  by  them  with  E.  P.  Darrow,  Chief 
of  the  Knit  Goods  Division,  and  Capt.  F.  C.  Wightman,  chairman 
of  the  Board  of  Contract  Adjustment,  Zone  Supply  Office,  New  York. 
The  testimony  was  given  at  a  hearing  before  this  Board  on  De- 
cember 12,  1919.  At  the  times  to  which  the  witnesses  Harry  Simon 
and  Alexander  Propper  refer  in  their  testimony,  the  Board  before 
which  they  appeared  in  making  the  final  settlement  was  made  up  of 
five  members,  among  whom  were  Capt.  F.  C.  Wightman,  chairman, 
Capt.  George  W.  Reed,  Lieut.  H.  M.  Blaikie,  and  Mr.  Wolf,  a 
civilian  member. 
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The  testimony  of  Harry  Simon  ^Yas  to  the  effect  that  during  a 
conversation  had  with  E.  P.  Darrow  some  time  between  December  23, 
1918,  and  June  14,  1919,  Darrow  said  to  him  tliat  this  particular  con- 
tract (for  overage)  had  nothing  to  do  with  the  original  contract,  and 
in  answer  to  his  in([uiry  as  to  whether  they  would  be  signing  their 
rights  away  if  they  signed  the  contract  Darrow  answered  "No." 
That  he  then  went  and  told  Mr.  Proi)per  of  this  conversation ;  that 
lie  and  Mr.  Propper  then  went  oxer  to  see  Capt.  Wightman,  and  that 
he  asked  Capt.  Wightman,  or  Mr.  Propper  did  in  his  presence, 
whether  signing  the  termination  agreement  would  waive  their  claim 
on  the  10  per  cent  overage,  and  that  Capt.  Wightman  said,  "No, 
we  will  clean  the  whole  matter  up,  this  has  nothing  to  do  with  it; 
it  is  a  separate-  contract  altogether,"  and  thereupon  the  contract  was 
signed;  that  he  thought  the  conversation  witli  Capt.  Wightman  was 
on  June  14,  1919;  that  he  conversed  with  Mr.  Darrow  and  Capt. 
Wightman  at  the  time  of  the  termination  agreement,  but  that  he 
had  no  "dealings"  with  Capt.  Eeed;  that  he  had  not  met  him  until 
to-day  (the  date  of  the  hearing,  December  12,  1919),  and  that  he 
had  no  dealings  with  Lieut.  Blaikie,  but  in  making  this  deal  relied 
on  Mr.  Darrow  and  Capt.  Wightman. 

Alexander  Propper,  one  of  the  claimants,  testified  to  the  effect: 
That  when  he  filled  out  the  questionnaire  he  supposed  the  claim 
(for  overage)  to  be  a  part  of  the  contract,  and  was  told  by  two  in- 
spectors (Kennedy  and  Kuntz)  because  he  thought  so  to  put  it  in; 
that  before  the  termination  agreement  was  signed,  but  on  the  same 
day  (June  14,  1919)  Capt.  Wightman  told  him  the  Board  had  no 
jurisdiction  over  anything  but  the  actual  completion  of  the  original 
contract ;  that  the  10  per  cent  overage  was  an  unofficial  contract  and 
that  he  had  no  jurisdiction  whatever  over  it;  that  Mr.  Darrow  told 
him  he  had  taken  it  up  with  the  C.  &  E.  Division  in  Washington  and 
that  they  had  informed  him  that  it  was  a  separate  and  distinct 
contract  and  had  nothing  to  do  with  the  original  2006-N ;  that  for 
that  reason  they  had  no  authority  in  New  York  to  pass  on  it,  and 
that  witness  Avas  waiving  his  claim  by  signing  the  termination 
agreement;  that  Capt.  Wightman  knew  at  the  time  of  signing  this 
agreement  that  the  claim  for  overage  was  pending  before  this  Board. 

Note. — It  appears  from  the  record  that  the  claimants  filed  a  claim 
with  the  Claims  Board,  Office  of  Director  of  Purchase  (stamp  March 
22,  1919)  on  200C-N  being  for  "  the  manufacture  of  30,000  pairs  of 
spiral  puttees  *  *  *  being  10  per  cent  additional  on  the  orig- 
inal contract."  That  Board  found  there  was  no  contract  and  dis- 
allowed the  claim  May  23,  1919.  The  petition  filed  with  this  Board, 
is  for  an  allowance  of  the  same  claim  and  is  sworn  to  June  16,  1919. 

Mr.  Propper  further  testified  in  effect :  That  he  did  not  recall  any 
conversation  with  Capt.  Beed  before  signing  the  award,  but  did  have 
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conversations  with  him  afterAvards;  that  he  was  not  informed  by 
Cax>t.  Reed  that  by  accepting  the  award  and  receiving  the  money 
lie  woidd  be  barred  from  presenting  further  claims  under  the  con- 
tract :  that  he  did  not  have  a  conference  with  Capt.  Reed  and  hesi- 
tated about  signing  it,  but  that  he  did  have  a  conference  with  Capt. 
AVightman  and  hesitated;  that  he  did  not  know  that  Capt.  Reed  was 
on  the  Board  until  after  he  signed  the  agreement ;  that  at  the  time  he 
accepted  the  award  and  signed  the  receipt  for  it  and  accepted  the 
findings  of  the  Board,  and  .although  the  award  stated  in  distinct 
terms  that  it  was  in  full  he  took  tlie  w^ord  of  these  gentlemen  (Dar- 
row  and  Wightman)  because  he  was  informed  that  the  10  per  cent 
was  not  a  part  of  20()()-^s,  but  was  separate  and  distinct  and  the 
Tioard  knew  there  was  a  claim  pending  for  it  here;  that  he  was  in- 
formed afterwards  by  (\apt.  Reed  that  he  was  waiving  his  claim. 

Capt.  (Jeorge  W.  Reed,  a  witness  for  the  (xovernment,  was  ex- 
amined at  very  great  length  by  the  (Tovernment  and  also  by  the 
claimant;  and  so  far  as  his  testimony  relates  to  the  alleged  mis- 
representations is  as  follows :  That  he  was  a  member  of  the  Contract 
Adjustment  Board,  Zone  Supi)ly  Office,  New  York;  that  he  was  act- 
ing generally  in  a  legal  capacity  as  a  member  of  that  Board 
of  Contract  Adjustment;  that  he  was  present  at  the  time  of  the  set- 
tlement, and  that  there  were  also  present  Capt.  Wightman,  the 
chairman,  Lieut.  Blaikie,  and  Mr.  Wolf,  the  civilian  member;  that 
ilr.  Darrow  was  not  a  member  of  the  Board  though  he  was  some- 
times asked  to  sit  upon  it  on  account  of  his  knowledge  of  knit  goods 
and  that  he  was  present  a  i:>art  of  the  time  and  was  in  and  out  of  the 
Board  rooms  at  different  times;  that  he  remembered  distinctly  that 
Mr.  Propper  sat  (m  the  opposite  side  of  the  table  from  him  and  that 
he  had  pens  and  penholders  lying  there  on  the  table  and  that  he  took 
up  a  pen  with  which  to  sign  this  paper  (termination  agreement)  and 
that  he  hesitated  a  considerable  time;  that  he  said  to  Mr,  Propper 
that  they  could  not  make  any  allowances  whatsoever  for  any  overage 
over  and  above  the  amount  actually  necessary  to  manufacture  the 
balance  of  the  order  or  contract  undelivered,  and  that  if  he  had  any 
such  claim  he  would  have  to  make  it  a  special  matter  of  some  separate 
proceeding;  that  Mr.  Propper  signed  and  his  signature  was  wit- 
nessed by  Capt.  Wightman  and  Lieut.  Blaikie;  that  afterwards,  the 
date  whereof  he  did  not  know,  but  after  Mr.  Propper  liad  filed  liis 
claim  in  Washington,  he  came  back  to  him  and  said  that  he  could  get 
recompense  or  compensation  for  this  overage  if  he  could  get  a  certain 
form  of  affidavit  suggested  by  a  certain  major  (Maj.  Miller  of  the 
trial  section  of  this  Board)  to  the  effect  that  some  one  on  the  Board 
had  told  him  that  he  was  not  waiving  his  rights  when  he  signed  the 
agreement  of  settlement  or  the  award;  that  he  made  the  request  in 
my  presence  to  me  and  Capt.  Wightman  in  the  Board  P^{H^(%tp 
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Thirt^^-fourth  Street  and  Eighth  Avenue;  that  he  told  Mr.  Propper 
that  should  he  make  such  statement  as  that  to  him  it  would  be  a 
false  statement,  and  that  he  knew  no  officer  on  the  Board  would  make 
such  a  statement  in  his  presence  because  he  could  not  let  it  go  un- 
challenged if  made;  that  Mr.  Propper  then  said  that  he  was  not 
certain  who  had  made  the  statement  to  him ;  that  he  did  not  pin  it  on 
either  Mr.  Darrow  or  Capt.  Wightman  or  on  him ;  that  he  then  said 
to  Mr.  Propper  that  he  (Propper)  ought  to  have  known  that  he  was 
signing  a  release  in  full  of  all  demands ;  that  he  had  read  the  paper 
and  that  Propper  answered  and  said  that  he  guessed  he  had  read  it 
and  that  then  Capt.  Reed  said  to  Mr.  PropjDer  "  Don't  you  remember 
that  you  sat  at  the  table  and  you  hesitated  a  long  time  before  you 
signed  that  agreement  to  make  the  settlement  ?  "  And  Propper  said 
"  Yes,  I  remember  I  hesitated."  That  he  knew  that  Propper  was 
signing  a  release  and  that  he  should  have  known  it,  and  that  he 
(Reed)  could  not  let  any  such  statement  as  fraud  or  duress  or  any 
word  of  that  kind,  whatever  he  may  have  used,  go  unchallenged; 
that  Propper  did  not  state  to  him  what  he  had  told  the  major  (Maj. 
Miller)  ;  that  to  his  knowledge  or  recollection  nothing  was  said  to 
Mr.  Propper  at  the  time  of  the  settlement  that  lead  him  to  believe 
he  was  not  settling  in  full,  and  that  nothing  was  said  to  Propper 
prior  to  the  date  of  the  award  to  the  knowledge  or  belief  of  witness 
that  would  tend  to  change  his  opinion  that  Propper  knew  he  was 
signing  a  release;  that  the  Government  officials,  the  Board,  and  the 
witnesses  all  understood  that  this  was  the  closing  of  that  contract; 
that  settlement  was  for  contract  2006-N,  and  whatever  was  under- 
stood under  the  terms  and  conditions  of  the  contract;  that  if  he 
thought  he  had  another  claim  he  could  seek  his  remedy  elsewhere; 
and  that  he  told  Mr.  Propper  distinctly  that  he  had  no  case  for 
overage. 

Capt.  F.  C.  Wightman,  witness  for  the  (xovernment.  testified  in 
effect:  That  at  the  time  of  the  settlement  he  was  a  captain  in  the 
Quartermaster  Corps,  and  that  he  was  a  member  of  the  Board  of 
Contract  Adjustment,  C.  &  E.  Division;  that  when  the  Propper  set- 
tlement came  up  in  June  (1919)  it  had  been  examined  by  the  Board 
consisting  of  five  members ;  that  the  inventory  for  the  questionnaire 
had  previously  been  taken  by  E.  P.  Darrow,  chief  of  the  Knit  Goods 
Division;  that  at  the  time  of  the  settlement  (June  14,  1919),  the 
Board  consisted  of  Mr..  Wolf,  Capt.  Reed,  Lieut.  Blaikie,  and  him- 
self: that  Capt.  Reed.  Lieut.  Blaikie,  and  he  (Capt.  Wightman)  were 
present;  that  previous  to  the  presentation  to  the  Board  the  papers 
had  been  examined  by  Alexander  Propper  and  he  knew  what  adjust- 
ment would  be  awarded ;  that  the  questionnaire  was  before  them  and 
Avas  discussed  with  Mr.  Propper  before  he  entered  into  the  agreement 
of  June  14.  1919;  that  neither  he  nor  any  member  of  the  Board  in 
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his  presence  made  any  statement  to  Mr.  Propper  by  which  he  might 
lye  led  to  believe  that  any  further  amount  would  be  paid  him  on  the 
contract  in  addition  to  the  sum  he  would  receive  under  the  settle- 
ment, nor  any  further  allowance  than  the  amount  stated  in  the  ques- 
tionnaire or  "these  papers;"  that  some  time  in  December  (1919) 
Propper  stopped  in  his  office  and  asked  him  if  he  would  give  him 
(Propper)  a  letter  to  the  effect  that  the  signing  of  the  adjustment 
would  not  affect  any  future  claim;  that  somebody  in  Washington 
requested  it ;  I  told  him  I  could  not  give  it  to  him.  There  was  no  as- 
surance to  that  effect  given  by  me  or  anybody  in  my  hearing;  that 
any  conversation  had  with  Mr.  Propper  was  had  only  in  the  presence 
of  the  Board,  and  that  Capt.  Reed  and  Lieut.  Blaikie  would  bear 
him  out  in  stating  that  there  was  no  assurance  given  to  Alexander 
Propper  that  in  signing  it  it  would  allow  him  any  additional  award ; 
that  it  was  understood  by  Alexander  Propper,  and  also  by  all  mem- 
bers of  the  Board  that  the  settlement  was  final  and  in  full  satisfac- 
tion and  adjustment  of  all  claims  whatsoever,  including  the  claim  he 
is  now  making  before  this  Board  arising  out  of  that  contract;  the 
release  which  he  signed  states  that  he  waives  all  future  claims  on  this 
contract ;  that  it  was  not  up  to  the  Board  to  handle  verbal  contracts ; 
that  the  settlement  of  June  14  (1919)  included  the  10  per  cent  over- 
age ;  it  included  everything  in  that  contract ;  we  had  no  authority  to 
include  the  10  per  cent  overage ;  that  they  had  no  right  to  put  it  in ; 
that  they  allowed  the  claim  only  on  that  material  required  to  finish 
the  uncompleted  portion  of  the  contract;  that  the  questionnaire 
claimed  for  the  30,000  pairs,  being  10  per  cent  of  the  300,000  pairs  in 
the  contract,  and  that  in  making  the  settlement  with  Propper  they 
made  the  award  on  the  questionnaire  as  well  as  upon  the  settlement 
agreement  of  June  14, 1919 ;  that  Propper  made  the  same  claim  in  the 
questionnaire  that  he  is  now  making  before  this  Board. 

Lieut.  H.  M.  Blaikie  testified  in  effect:  That  he  was  a  lieutenant 
in  the  Quartermaster's  Corps  and  that  he  was  assistant  to  the  admin- 
istrative officer  of  the  Procurement  Division;  that  he  witnessed  the 
termination  agreement  dated  June  1*4,  1919;  that  there  were  present 
when  the  paper  was  signed,  Capt.  Wightman,  Capt.  Reed,  and  him- 
self; that  Mr.  Wolf  might  have  been  present  but  that  he  did  not  re- 
member; that  neither  he  himself  made  nor  had  he  heard  any  one  else 
make  any  statement  to  Mr.  Propper  to  the  effect  that  by  signing  that 
paper  he  would  not  waive  his  right  to  collect  from  the  Government 
for  the  10  per  cent  overcharge. 

E.  P.  Darrow,  a  witness  for  the  Government,  by  deposition  taken  in 
New  York  on  December  22,  1919,  testified  in  effect  as  follows :  That 
he  had  been  during  the  war  in  charge  of  the  knit  goods  inspection 
in  the  New  York  Zone  Supply  Office;  that  he  was  acquainted  with 
Mr.  Propper  and  Mr.  Simon,  and  had  met  them  in  connection  with 
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the  adjustment  of  their  contracts;  that  he  did  not  recall  any  conver- 
sation with  Mr.  Simon  and  Mr.  Propper  at  the  time  of  signing  the 
termination  agreement  and  the  winding  up  of  the  contract  No. 
2006~X  that  the  settlement  they  were  then  making  would  not  pre- 
clude or  bar  thom  from  presenting  this  claim  to  tlie  Board  of  Con- 
tract Adjustment  at  Washington:  that  he  did  not  remember  any 
ccmversation  either  with  Mr.  Pro})per  or  with  Mr.  Simon  in  regard 
to  this  particuhii*  feature  of  it;  that  he  had  many  conversations  with 
them  about  the  different  ])hases  of  the  adjustment,  but  that  he  did 
not  recall  anything  to  the  effect  above  named;  that  he  had  no  recol- 
lection of  nuiking  any  such  statement  to  any  one:  that  it  was  very 
well  fixed  in  his  mind  that  if  tliey  signed  the  termination  agreement 
they  waived  all  claim  under  that  particular  contract:  and  that  he 
advised  another  contractor  by  letter  in  May  of  the  same  year,  under 
similar  circumstances,  not  to  accei)t  a  settlement  of  the  contract  with 
a  view  of  presenting  a  claim  for  the  10  per  cent  overage  at  Wash- 
ington ;  that  his  understanding  was  that  if  they  signed  the  termina- 
tion agreement  they  could  not  obtain  a  settlement  on  the  other  claim 
after  the  agreement  had  been  signed;  that  he  held  that  view  at  the 
time,  and  that  he  has  held  such  view  of  the  matter  ever  since  the 
adjustment  of  these  contracts  came  up;  that  holding  this  view  he  did 
not  see  how  he  could  have  told  Mr.  Simon  and  Mr.  Propper  that  by 
signing  the  termination  agreement  they  would  not  preclude  them- 
selves from  obtaining  the  10  per  cent  overages;  that  he  had  nothing 
to  do  with  the  termination  agreement,  and  that  his  duties  were  to 
make  reconunendations :  that  he  passed  upon  the  adjustment  con- 
tracts but  not  on  termination  agreements:  that  his  word  w^as  not  final, 
but  that  his  reconunendations  were  passed  on  first  by  the  Board  of 
Contract  Adjustment,  now^  called  the  Board  of  Review;  that  the 
only  thing  he  had  to  do  with  the  termination  agreement  of  June  14 
(1910),  was  in  making  his  recommendation;  that  he  passed  on  the 
point  w^hen  contractors  made  a  claim  for  overage  in  making  an  ad- 
justment: that  he  turned  them  down  and  refused  to  adjust  the  over- 
age; that  his  reason  for  doing  so  was  that  it  was  discussed  by  the 
C.  &  E.  Division  in  Washington  who  had  charge  of  the  adjustments 
of  contracts  and  they  decided  that  they  could  not  recover  for  this; 
that  it  was  not  on  the  question  of  authority,  as  I  recall  it,  but  was 
simply  on  the  oround  that  there  was  no  contract,  and  that  the  10 
per  cent  overage  was  a  custom  that  had  grown  up  and  was  not  a 
part  of  the  contract:  tliat  it  was  simply  allowed  for  the  convenience 
of  the  contractor,  as  he  was  not  able  to  estimate  exactly  the  amount 
of  material  that  would  be  required,  and  that  it  was  not  a  part  of  the 
contract,  and  that  he  advised  Mr.  Propper  and  Mr.  Simon  that  here 
in  New  York  they  could  not  recognize  the  30,000  overage;  that  they 
had  no  authority  to  do  so;  that  he  knew  at  the  time  that  ProDper  & 
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Co.  had  a  pending  claim  for  overage;  it  was  a  part  of  their  ques- 
tionnaire. 

It  has  been  difficult  to  abstract  the  above  testimony.  Frequently 
it  developed  colloquially  and  was  sometimes  elusive,  but  it  is  be- 
lieved that  the  above  statement  of  it  is  essentially  accurate  so  far 
as  it  is  intended  to  touch  the  point  in  question.  It  is  the  opinion  of 
the  Board  that  the  claimants  do  not  establish  their  point  by  the 
testimony  introduced  on  their  behalf  without  giving  any  considera- 
tion at  all  to  the  Government's  testimony.  And  when  considered 
in  connection  with  the  Government's  testimony,  it  is  the  opinion  of 
the  Board  that  any  claim  of  fraud,  misrepresentation,  or  wrongful 
or  mistaken  inducement  to  enter  into  the  termination  contract,  and 
to  accept  the  award  and  the  money  under  it,  is  completely  negatived. 

4.  The  claimants,  as  a  part  of  their  case,  for  reasons  not  quite 
apparent  to  the  Board,  introduced  a  letter  dated  June  2,  1919,  pur- 
porting to  have  been  written  by  Capt.  F.  C.  Wightman,  Q.  M.  C,  to 
Harris  &  Stern,  of  New  York;  subject,  spiral  puttees,  Alexander 
Propper  &  Co.,  but  which,  by  the  testimony  in  the  case,  appears  not 
to  have  been  written  by  Capt.  Wightman  at  all,  but  to  have  been 
written  by  E.  P.  Darrow  and  signed  by  him  with  Capt.  Wight- 
man's  name,  but  which  never  came  to  his  attention.  The  letter  states, 
first,  that  the  addressee  is  advised  that  Alexander  Propper  &  Co. 
"  have  consented  to  the  plan  of  adjustment  and  list  for*  adjustment 
on  their  contract  cloth  which  they  have  on  hand  in  quantity  more 
than  enough  to  complete  their  contract."  Second,  "  that  Alexander 
Propper  &  Co.  have  also  filed,  or  are  about  to  file,  a  claim  for  rec- 
ognition of  an  unofficial  contract  for  a  further  quantity  of  spiral 
puttees."  Third,  "  You  will  see  that  we  can  not  recognize  your 
claim  on  account  of  contract  No.  2006-N,  and  that  we  can  not  state 
as  to  that  outcome  of  his  application  for  recognition  of  the  unofficial 
contract,  and  that  we  can  not  tell  what  material  they  will  list  for 
adjustment  provided  the  imofficial  contract  is  recognized." 

The  letter  is  immaterial  to  any  issue  before  us.  It  is  not  im- 
portant whether  it  was  written  by  Capt.  Wightman  or  E.  P.  Darrow. 
It  in  no  way  seems  to  have  a  bearing  on  the  case  other  than  as  an 
attempt  to  prove  that  Capt.  Wightman  had  knowledge  of  the  un- 
official contract  upon  which  the  claimants  were  making  claim.  E.  P. 
Darrow,  who  wrote  the  letter,  says  he  knew  about  the  contract; 
Capt.  Wightman  may  or  may  not  have  known  about  the  contract, 
and  whether  he  did  or  not  is  of  no  consequence.  It  is  a  matter  of 
public  knowledge  that  there  was  such  a  claim  because  it  had  been 
presented  to  the  Claims  Board,  Office  of  Director  of  Purchase,  and 
had  been  disallowed  on  May  23,  1919.  Both  Capt.  Wightman  and 
Mr.  Darrow  may  have  known  of  this  claim  and  may  have  known 
of  its  disallowance,  but  neither  of  them  could  have  known,  except 
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by  rumor,  that  a  claim  was  at  the  date  of  this  letter,  June  2,  1919,  or 
at  the  date  of  thQ  termination  agreement,  June  14,  1919,  pending 
before  this  Board  or  any  board,  inasmuch  as  it  appears  by  the 
record  that  the  petition  filed  with  this  Board  for  allowance  of  the 
claim  is  sworn  to  June  16,  1919.  The  letter  can  not  be  used  as  any 
evidence,  even  remote,  as  showing  bad  faith  on  the  part  of  either 
Capt.  Wightman  or  Mr.  Darrow,  and  is  of  no  importance  whatever. 

The  decision  of  the  Claims  Board,  Director  of  Purchase,  ren- 
dered May  23, 1919,  disallowing  the  claim,  is  affirmed,  and  the  claim 
is  disallowed. 

Notice  of  this  action  should  be  sent  to  the  Claims  Board,  Office 
of  Director  of  Purchase,  as  requested  by  that  Board. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Huidekoper  concurring. 
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Case  No.  1917. 

In  re  CLAIH  OF  THE  OHIO  ETTBBEa  CO. 

1.  SirSPEHSIOH  OF  COHTEACT--COMMITMEHTS  — TJNABSOEBED  OVER- 
HEAD EZPEHSES. — Where  claimant  had  a  contract  to  furnish  the 
Oovernment  200,000  feet  of  shock-absorber  cord  for  $33,333.33,  and 
such  contract  was  suspended  by  the  Oovernment  before  completion,  and 
where  claimant  ha*d  incurred  practically  all  of  its  expenses  before  the 
termination  of  the  contract,  claimant  is  entitled  in  addition  to  its  com- 
mitments reimbursement  of  its  expenditures*  up  to  but  not  exceeding 
the  net  amount  it  would  have  received  if  the  contract  had  been 
completed. 

8.  CLAIM  AKD  DECISION. — This  is  an  appeal  from  the  Air  Service  Claims 
Board  and  is  presented  under  General  Order  103,  upon  the  theory  that 
claimant  is  entitled  to  reimbursement  for  commitments  and  unabsorbed 
overhead  expenses  which  accrued  prior  to  the  suspension  of  the  con- 
tract. Held,  that  the  claimant  is  entitled  to  reimbursement  of  its 
expenditures  up  to  but  not  exceeding  the  net  amount  that  it  would  have 
received  if  the  contract  had  been  completed;  that  in  addition  to  $333.60 
for  commitments,  claimant  is  entitled  to  receive  $1,562.76,  being  9.0909 
per  cent  of  $1,779.33,  representing  the  uncompleted  portion  of  its 
contract. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  comes  on  appeal  from  the  Claims  Board,  Air  Service. 
It  arises  out  of  the  susj^ension  of  a  formal  contract,  dated  September 
28,  1918,  between  the  United  States  represented  by  Capt.  F.  D. 
Schnacke,  A.  S.  A.  P.,  and  the  claimant.  Contract  No.  4802,  for  the 
manufacture  of  certain  shock-absorber  cord  specified  in  order  No. 
720574.    The  amount  claimed  is  as  follows: 

For  settlement  of  coininitnients  to   subcontractor $333.60 

Selling   expenses   incurre<l   by   contractors,    being   11.06   per  cent  of 
$17,079.33,    the   unconipletetl    portion    of   contract,. 1, 888.»8 

Total 2,222.58 

The  Air  Service  Claims  Board  allowed  the  $333.60  but  disallowed 
the  $1,888.98. 

This  claim  was  heard  with  another  claim  of  the  Ohio  Rubber  Co., 
No.  150-C-1906.  The  two  are  similar  in  fact  and  are  governed  by 
the  same  principles. 

2.  Claimant  is  a  selling  organization,  acting  as  sales  agent  for 
various  large  companies  with  which  it  has  affiliations.  It  is  not  en- 
gaged in  the  manufacture  of  any  material  or  merchandise.    In  con- 
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nection  with  making  sales,  it  performs  development  and  engineering 
services. 

3.  Claimant  is  the  exchisive  selling  agent  of  the  J.  W.  Wood 
Elastic  Web  Co.,  Stoughton.  Mass.,  which  has  no  selling  organiza- 
tion and  no  selling  expen.se  whatsoever,  but  is  solely  a  manufacturer. 

4.  The  contract  price  at  which  claimant  agi^eed  to  manufacture 
order  No.  720506  was  $33,333.33.  It  made  a  contract  with  J.  W. 
Wood  Elastic  Web  Co.  to  do  the  actual  manufacturing  at  $30,303.03, 
and  had  the  contract  been  completed  the  claimant's  compensation,  in- 
cluding both  its  expenses  and  any  profits,  would  have  been  iO  per 
cent  of  this  amount,  op  $3,030.30. 

5.  On  December  7,  1918,  claimant's  contract  was  suspended  by  the 
Government,  and  it  appears  that  there  was  then  a  part  uncompleted 
for  which,  when  completed,  there  would  have  been  due  claimant 
$17,079.33.  The  claim  filed  is  for  11.06  per  cent  of  this  amount,  or 
$1,888.98.  This  is  upon  the  theory  that  claimant  is  entitled  to  be  al- 
lowed such  proportion  of  its  annual  expense  as  the  amount  of  this 
contract  bears  to  the  aggregate  amount  of  all  its  contracts  made 
during  the  year.  At  the  time  the  claim  was  filed  the  claimant's  ex- 
penses for  the  year  ending  December  31,  1918,  had  not  been  deter- 
mined and  could  not  then  be  determined.  The  claim  was  accordingly 
based  upon  claimant's  average  yearly  expenses  for  the  preceding 
three  years. 

6.  Claimant's  expenses  for  the  year  ending  December  31,  1918, 
have  since  been  determined.  They  were,  as  appears  from  the  testi- 
mony, 9.886  per  cent  of  its  total  business,  and  it  accordingly  now 
seeks  an  allowance  of  9.886  instead  of  11.06  per  cent  on  $17,079.33. 

7.  Practically  all  of  claimant's  expenses  in  negotiating  and  pro- 
curing any  contract  are  incurred  before  the  signing  thereof.  In 
connection  with  this  and  other  contracts  which  the  claimant  had  with 
the  (jovernment  for  shock-absorber  cord,  it  rendered  extensive 
services  in  devising  and  specifying  the  kind  of  cord  which  would 
meet  the  Government's  requirements. 

8.  Early  in  1918  claimant  obtained  its  first  order  from  the  Gov- 
eiTiment  for  shock-absorber  cord.  This  proved  to  be  not  what  was 
wanted.  At  the  request  of  the  Government  claimant's  sales  manager 
went  to  Washington  and  to  other  places,  collaborated  with  Govern- 
ment experts,  and  worked  out  the  specifications  required.  The 
claimant's  entire  organization,  so  far  as  they  could  assist  in  the 
matter,  engaged  in  the  work  of  designating  and  specifying  the 
article  finally  adopted.  The  expenditures  made  by  the  claimant  in 
this  coi.nection  are  included  in  its  expenditures  for  the  year,  and 
the  yoi;r's  expenses  are  referred  to  ])v  its  auditor  as  "overhead  ex- 
ponses." 

9.  The  cord,  as  si)ecified  in  claimant's  first  contract  with  the  Gov- 
ernment, pulled  about  40  i)ounds  when  drawn  out  100  per  cent  of  its 
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normal  length.  That  was  not  stiff  enough.  Claimant  was  asked  to 
bring  it  up  to  the  highest  possible  point,  and  brought  it  up  to  a  re- 
sistance of  190  pounds  when  drawn  out  100  per  cent  of  its  normal 
length. 

10.  The  claimant  is  said  to  have  received  orders  for  about  65  per 
cent  of  the  shock  absorber  cord  purchased  by  the  Government,  and 
was  given  large  freedom  in  the  determination  of  the  quality  and 
character  of  the  cord. 

DECISION. 

1.  The  claimant  is  entitled  to  reimbursement  of  its  expenditures, 
obligations,  or  liabilities  necess^irily  incurred  in  performing  or  pre- 
paring to  perform  the  contract  in  question. 

2.  The  evddence  indicates  that  the  expenses  of  the  claimant  are 
not  apportioned  to  particular  contracts  but  are  treated,  in  toto^  as 
overhead.  Its  sales  manager  and  auditor  testify  that  the  total  ex- 
penses of  the  company  for  the  year  1918  were  9.886  })er  cent  of  the 
agt^regate  amount  of  all  its  sales  for  that  year.  They  claim  that,  ac- 
cordingly, the  expense  of  the  company  incurred  in  connection  with 
this  particular  contract  is  9.886  per  cent  of  the  contract  price,  and 
that  hence  claimant  should  l>e  allowed  9.886  per  cent  of  the  price  of 
tho  uncompleted  portion  of  the  contract. 

3.  According  to  claimant's  theory,  had  the  contract  been  com- 
pleted, its  profit,  if  any,  would  have  been  included  in  the  $3,030.30, 
the  difference  between  the  contract  price  and  the  price  it  would  have 
paid  the  subcontractor. 

4.  Claimant's  percentage  of  overhead,  however,  being  figured  on 
the  contract  price  of  $33,333.33,  is  greater  than  the  difference  between 
the  price  it  was  to  receive  and  the  price  it  was  to  pay  its  subcon- 
tractor. This  difference,  $3,030.30,  is  9.0909  per  cent  of  the  Govern- 
ment contract  price.  If  the  overhead  is  9.886  of  the  Government 
contract  price,  there  would  have  been  a  loss  on  the  contract. 

5.  Inasmuch  as  the  expenditures  of  the  claimant  in  connection 
with  the  contract  were  made  before  it  was  terminated,  it  is  en- 
titled to  reimbursement  of  its  expenditures  up  to,  but  not  exceeding 
the  net  amount  it  would  have  received  if  the  contract  had  been  com- 
pleted. It  should,  therefore,  be  allowed  the  amount  already  fixed 
by  the  Air  Service  Claims  Board  for  its  expenditure  in  settlement 
of  commitments,  $333.60,  and  an  additional  sum  of  $1,552.76  l>eing 
9.9090  per  cent  of  the  $17,079.33,  representing  the  uncompleted  por- 
tion of  its  contract. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Hamilton  concurrinff.  ^  t 
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Case  No.  625. 

//(  re  CLAIM  OF  ISAAC  O.  JOHNSON  AND  CO. 

1.  ALLOCATION;  NOT  AN  AGREEMENT.— Where  claimant  contlnuedly  urged 

the  War  Industries  Board  to  allocate  to  it  a  large  quantity  of  pig  iron, 
claimant  not  having  sufficient  business  on  hand  to  deniand  such  a  large 
quantity,  but  expecting  to  get  sufficient  business,  and  secured  such 
allocation  and  by  reason  of  the  armistice  the  business  was  not  secured, 
there  is  no  agreement,  express  or  implied,  on  the  part  of  the  Govern- 
ment to  reimburse  claimant  its  loss  on  the  pig  iron. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919  for 

f  117,400,  loss  sustained  because  large  quantities  of  pig  iron  were  allo- 
cated to  claimant,  at  its  request.  Held,  claimant  is  not  entitled  to 
recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

EI  N  DIN  OS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  The  claim  comes  to  this  Board  as  a  class  B  informal  claim.  The 
claimant,  Isaac  G.  Johnson  &  Co.,  is  a  New  York  corporation  en- 
gaged in  the  manufacture  of  steel  castings  at  Spuyten  Duyvil,  N.  Y-, 
and  in  manufacturing  such  castings  required  considerable  quantities 
of  pig  iron  of  low  phosphorus  content  in  order  to  produce  the  high 
grade  product  in  which  it  specialized. 

2.  On  July  1,  1918,  the  claimant  apparently  making  provision  for 
its  future  requirements  for  this  grade  of  pig  iron  wrote  a  letter  to 
Mr.  I^eonard  Peckitt,  a  member  of  the  subconunittee  on  pig  iron, 
iron  ore,  and  lake  transportation  of  the  War  Industries  Board,  in 
which  it  was  stated  that  the  requirements  of  the  claimant  were  ap- 
«>roximately  500  tons  per  month,  to  which  the  following  reply  was 
received : 

'"  Owing  to  the  scarcity  of  low  phosphorus  pig  iron  and  to  the  fact 
that  there  is,  perhaps,  hardly  enough  to  go  around     *     *     *. 

"Just  as  soon  as  it  is  decided  what  tonnage  and  what  class  iron 
you  are  entitled  to  the  matter  will  be  referred  back  to  our  com- 
mittee for  allocation,  after  which  it  will  be  a  great  pleasure  to  serve 
you  to  the  best  of  our  ability." 

A  further  letter  from  the  Wim-  Industries  Board  requested  that  a 
representative  of  the  claimant  call  at  the  office  of  that  Board  for 
conference  in  connection  with  pig  iron  requirements.    Mr.  Davey  of 
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the  claimant  company  called  at  the  office  of  the  War  Industries  Board 
once  in  connection  with  pig-iron  requirements.  Mr.  Davey  of  the 
claimant  company  called  at  the  office  of  the  War  Industries  Board 
and  negotiations  for  its  supply  of  pig  iron  were  carried  on  with  Mr. 
Leonard  Williams  of  that  Board.  Later  and  during  the  month  of 
August  and  September  further  correspondence  was  had  between 
claimant  and  the  War  Industries  Board,  the  tenor  of  which  indicates 
the  urgent  request  for  allocation  to  the  claimant  to  meet  his  require- 
ments and  the  reluctance  of  the  War  Industries  Board  to  make  any 
allocation  to  him  until  he  clearly  demonstrated  his  actual  need  for 
the  quantity  requested.  Even  as  late  as  September  14,  1918,  the  War 
Industries  Board  wrote  claimant  that — 

"  as  the  supply  of  low  phosphorus  pig  iron  is  so  nearly  exhausted,  it 
is  going  to  be  impossible  for  us  to  give  you  any  over  aiid  above  your 
absolute  necessities." 

3.  Negotiations  were  continued  until  October  when  claimant  was 
advised  by  the  War  Industries  Board  that  by  allocation  request  No. 
888,  300  tons  had  been  allowed  claimant  for  the  last  quarter  of  1918 
and  by  allocation  request  No.  889,  6,600  tons  for  the  first  half  of 
1919.  Claimant  thereupon  entered  into  contracts  with  the  companies 
who  had  been  authorized  by  these  allocation  requests  to  ship  him  pig 
iron  as  follows: 

October  4,  Northern  Iron  Co.,  900  tons  during  October, 
November,  December,  1918. 

October  4,  Northern  Iron  Co.,  1,600  tons  during  first  half 
of  1919. 

October  8,  Bethlehem  Steel  Co.,  3,400  gross  tons  for  de- 
livery during  first  of  1919. 

October  8,  Bethlehem  Steel  Co.,  1,500  gross  tons  for  de- 
livery during  October,  November,  December,  1918. 

October  31,  Eastern  Steel  Co.,  1,600  tons  during  first  half 
of  1919. 

4.  At  the  time  of  entering  into  these  contracts  the  claimant  had 
.  on  hand  orders  from  various  automobile  manufacturers  for  castings 

to  be  used  in  Government  trucks  in  the  process  of  manufacture  by 
such  companies.  The  total  of  these  orders  on  hand,  however,  was 
only  sufficient  to  cover  a  small  part  of  the  tonnage  contracted  for 
during  the  last  quarter  of  1918.  Claimant  had  no  orders  covering 
any  part  of  the  iron  to  be  used  during  1919.  Upon  this,  however, 
claimant  states  that  the  company  expected  to  receive  all  the  con- 
,    tracts  it  could  handle. 

5.  Shortly  after  the  signing  of  the  armistice,  the  orders  then  on 
hand  with  the  claimant  company  were  cancelled  by  the  prime  contrac- 
tors and  settlement  agreements  entered  into,  through  which  provision 
was  made  for  loss  on  so  much  of  the  pig  iron  on  hand  as  might 
properly  be  chargeable  to  those  contracts.    As  to  the  balance  on  hand 
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and  on  order,  claimant  with  respect  to  the  Bethlehem  Steel  Co.  and 
the  Eastern  Steel  Co.  entered  into  settlement  agreement  based  upon 
a  differential  of  $10  per  ton  on  the  market  decline,  and  paid  on  can- 
cellation of  its  orders  $44,030  to  the  Bethlehem  Steel  Co.  and  $24,207 
to  the  Eastern  Steel  Co.  The  Northern  Iron  Co.,  however,  demanded 
$21.50  per  ton  for  the  cancellation  of  its  contracts  and  the  claimant 
refusing  to  pay,  a  suit  was  instituted  in  the  New  York  Supreme 
Court  against  claimant  by  the  Northern  Iron  Co.  in  the  amount  of 
$35,771.15. 

6.  The  claim  here  presented  is  to  cover  the  sums  paid  in  settlement 
of  cancelled  orders  for  pig  iron  as  well  as  the  amount  sued  for  by  the 
Northern  Iron  Co.  as  claimant  states  he  has  no  defense  to  that  suit. 

DECISION. 

1.  While  the  theory  of  the  claimant  upon  the  trial  and  also  in  a 
brief  submitted  by  his  counsel  is  that  the  allocations  by  the  War 
Industries  Board  were  in  their  nature  compulsory  in  that  claimant 
could  not  refuse  to  contract  for  the  full  amount  of  these  allocations 
when  they  were  made  to  him,  the  documentary  proof  offered  as  well 
as  the  testinion}^  of  Mr.  Williams  of  the  War  Industries  Board,  would 
indicate  quite  the  contrary  to  be  true.  Not  only  did  Mr.  Williams 
testify  that  the  claimant  might  have  taken  any  smaller  amount  of 
iron  but  the  correspondence  in  evidence  shows  clearly  that  the  claim- 
ant was  majcing  every  effort  to  secure  allocations  of  pig  iron  to  pro- 
vide for  what  he  thought  his  future  requirements  might  be;  and 
statements  made  as  to  quantities  in  his  plant  and  orders  he  expected 
to  receive  were  made  in  his  endeavor  to  overcome  the  reluctance  of 
the  War  Industries  Board  to  make  him  as  large  an  allotment  as  he 
desired. 

2.  The  record  makes  it  quite  clear,  therefore,  that  the  contracts 
entered  into  by  claimant  were  entirely  in  anticipation  of  orders  he 
expected  to  receive,  and  which,  owing  to  the  intervention  of  the 
armistice,  he  did  not  secure.  In  making  provision  for  such  antici- 
pated orders,  his  actions  were  merely  those  of  a  usual  business  risk 
and  not  such  as  place  an  obligation  upon  the  United  States  either 
expressly  or  by  implication  to  reimburse  him  any  loss  sustained  by 
claimant  in  connection  with  their  cancellation. 

3.  Upon  the  facts  shown,  this  Board  is  unable  to  recommend  an 
award  covering  any  part  of  the  claim. 

Col.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  2375. 

In  re  CLAIK  OF  TAFT- PIERCE  KANUFAGTU&INO  GO. 

1.  BREACH,  WAIYEB  OF. — ^Where  a  contract  provides  certain  options  which 

may  be  exercised  by  the  United  States  in  case  of  breach  by  the  con- 
tractor, the  United  States  must  act  with  reasonable  promptness  after 
knowledge  of  a  breach  if  it  desires  to  take  advantage  thereof,  other- 
wise the  breach  is  waived. 

2.  BREACH — WAIVER,  EVIDENCE  OF. — The  United  States  waives  a  breach 

where,  with  knowledge  thereof,  it  permits  the  contractor  to  incur 
further  expense  under  the  belief,  or  with  reasonable  grounds  for  be- 
lief, that  it  will  not  enforce  its  options  on  account  of  the  breach.  A 
letter  notifying  the  contractor  that  an  effort  will  be  made  to  adjust 
contractor's  claim  for  damages  growing  out  of  an  order  to  stop  produc- 
tion, is  evidence  that  no  breach  was  claimed. 
8.  CLAIH  AND  DECISION. — Appeal  from  Air  Service  Claims  Board  disallowing 
claim  because  of  claimant's  breach  of  the  contract.  Held,  breach,  if 
any,  was  waived  by  the  United  States.  Decision  of  the  Air  Service 
Claims  Board  set  aside  and  claim  transmitted  to  the  Air  Service  Claims 
Board  for  adjustment. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  is  an  appeal  taken  by  the  contractor  from  the  decision  of  the 
Claims  Board,  Air  Service,  which  denied  the  claimant's  claim  for 
the  reason  as  stated  in  the  decision  of  said  Board  of  December  16, 
1919,  "  that  the  contractor  failed  to  perform  his  contract  and  there- 
fore breached  the  same,  that  said  breach  by  contractor  was  not  con- 
tributed to  by  any  fault  of  the  Government,  or  its  agents,  and  no 
extension  of  time  was  asked  for  by  the  contractor  or  granted  by  the 
Government,  therefore  the  contract  appears  to  have  been  terminated 
solely  by  breach  of  the  contractor  and  this  Board  has  no  further 
jurisdiction." 

FINDINGS  or  FACT. 

On  August  2,  1918.  the  United  States  by  F.  D.  Schnacke,  first 
lieutenant,  A.  S.,  A.  P.,  and  the  claimant  executed  formal  contract 
No.  4405  for  the  delivery  of  certain  material  described  in  an  order 
(No.  380553)  incorporated  in  the  contract  by  reference. 

The  Unit<?d  States  agreed  by  Article  IV  thereof  to  pay  the  prices 
stipulated  in  the  said  order  for  all  supplies  delivered  in  conformity 
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• 

with  tlie  requirements  on  or  before  the  dates  specified  and  accepted, 
making  a  total  consideration  of  $15,836. 

Article  V  of  the  contract  was  as  follows : 

"  In  the  event  of  the  failure  of  the  said  contractor  to  perform  the 
stipulations  of  this  contract  within  the  time  and  in  the  manner 
specified  herein,  the  Government  may  elect  one  of  the  following 
courses:  (a)  May  rescind  the  contract:  (h)  may  supply  the  defi- 
ciency by  purchase  in  the  open  market  or  otherwise,  charging  the 
said  contractor  with  any  loss  occasioned  by  a  difference  between  such 
purchase  price  and  the  original  contract  price:  (e)  may  take  over 
from  the  contractor  any  or  all  items  completed  or  in  process  of  man- 
ufacture, payment  for  which  shall  be  the  difference  between  the 
contract  price  and  the  cost  to  the  Government  of  having  the  articles 
or  equipment  completed;  (d)  or  may  permit  the  said  contractor  to 
complete  delivery  within  a  reasonable  time  after  the  date  or  dates 
specified  herein,  and  in  this  event  liquidated  damages  shall  be  de- 
ducted as  and  if  provided  in  the  attached  order." 

The  order  incorporated  by  reference  sets  out  14  items  covering  49 
tools,  described  by  certain  drawings  and  identified  by  number.  By 
a  note  at  the  end  of  said  order  certain  delivery  dates  were  prescribed 
as  to  each  of  the  said  items.  All  tools  called  for  by  the  contract 
under  the  14  items,. other  than  the  tools  under  item  No.  S-186  and 
S-189,  were  manufactured,  inspected,  and  accepted  by  the  United 
States,  and  the  purchase  price  thereof  paid.  With  respect  to  item 
S-186,  the  contract  provides  that  delivery  shall  .be  commenced  in 
one  month  and  be  completed  in  three  months.  As  to  item  S-189, 
it  is  provided  that  deliveries  shall  commence  in  two  months  and  be 
completed  in  four  months.  Two  of  the  tools  called  for  under  item 
S-186  had  been  delivered  prior  to  December  10,  1918.  It  appears 
that  the  three  tools  under  said  item  were  completed  and  ready  for 
inspection  on  or  about  October  31,  1918.  None  of  the  three  tools 
under  item  S-189  had  been  delivered  prior  to  the  said  date,  but  it  is 
claimed  by  the  claimant  company  that  such  tools  w^ere  on  that  date 
approximately  65  per  cent  completed. 

On  December  10,  1918,  the  claimant  received  the  following,  tele- 
gram : 

"  Stop  production  on  item  S  dash  one  eight  nine  of  order  three 
eight  naught  five  five  three  covering  equipment  for  motor  assembly 
plant  stop.  Incur  no  further  expense  therewith.  Stop.  Acknowl- 
edge receipt." 

On  December  12,  1918,  the  Bureau  of  Aircraft  Production  wrote 
the  claimant  as  follows: 

From :  Office  Director  of  Aircraft  Production. 
To :  Taft-Peirce  Mfg.  Co.,  Woon.soc^ket,  K.  I. 
Subject :  Suspension  of  work. 

1.  This  letter  confirms  our  telegram  to  you  of  December  10,  1918. 
reading  as  follows:  ^^^i^ 
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"  Stop  production  on  item  S  dash  one  eight  nine  of  ordei^  three 
•eight  naught  five  five  three,  covering  equipment  for  motor  assembly 
plant  stop  Incur  no  further  expenhie  tlierewith  stop  Acknowledge 
receipt." 

2.  Owing  to  certain  technical  Government  laws  and  regulations 
it  would  work  hardship  on  a  contractor  if  this  office  were  to  cancel 
this  contract  outright.  You  will,  however,  understand  that  the  re- 
quest that  you  stop  production  is  intended  virtually  to  effect  a  can- 
<^ellation  except  as  to  the  quantities  specified  for  production. 

3.  In  this  connection  you  are  advised  that  you  should  engage  no 
new  labor  or  replace  labor  without  the  prior  approval  of  this  office. 
All  Sunday,  night,  and  overtime  labor  should  be  discontinued.  No 
Tiew  contracts  should  be  made  with  suppliers  or  subcontractors 
^'ithout  first  obtaining  the  prior  approval  of  this  office. 

4.  The  Finance  Division  of  this  Bureau  will  make  ah  investiga- 
tion as  to  the  expenses  incurred  by  you  which  are  chargeable  to  this 
contract  and  will  furthermore  endeavor  to  arrive  at  a  tentative  basis 
of  settlement  with  vour  company  subject  to  final  approval  by  the 
Bureau  of  Aircraft  "Production  in  Washington. 

By  direction  of  the  Director  of  Aircraft  Production. 

F.  D.  SCHNACKE, 

Captain^  A,  S.  A.  P, 

DECISION. 

It  was  the  duty  of  the  United  States,  if  it  wished  to  act  under 
Article  V  of  the  contract,-  to  do  so  with  reasonable  promptness. 
Otherwise  it  must  be  held  to  have  waived  its  right  to  act  thereunder. 
It  can  not  permit  the  contractor  to  proceed  after  an  act  which  might 
be  claimed  to  amount  to  breach  has  occurred,  and  which  is  known  to 
the  United  States,  and,  after  the  contractor  has  incurred  further 
expense  under  the  belief  or  with  reasonable  grounds  to  believe  that 
the  omission  has  been  waived,  then  claim  a  breach. 

The  last  delivery  date  under  the  contract  for  tools  specified  under 
item  S-186  was  November  31,  and  that  of  item  S-18i)  was  October 
30.  No  action  was  taken  by  the  United  States  indicating  that  it 
claimed  any  failure  of  performance  by  the  (Contractor  until  the 
Claims  Board,  Aircraft  Production,  made  such  claim  on  December 
10, 1919.  The  telegram  of  December  10  was  not  action  under  Article 
V.  It  was  nothing  more  or  less  than  a  request  to  stop  production. 
This  telegram  is  explained  by  the  letter  of  December  12,  1918,  set 
out  above.  This  letter  is  not  notice  of  a  breach,  nor  of  an  intent  to 
rescind,  nor  anywise  of  an  intention  to  act  under  Article  V.  The 
contractor  is  notified  that  the  Finance  Division  of  the  Bureau  will 
make  an  investigation  as  to  the  expenses  incurred  by  the  contractor 
which  are  chargeable  to  the  contract  and  will  endeavor  to  arrive  at 
a  tentative  basis  of  settlement  subject  to  final  approval  by  the  Bureau 
of  Aircraft  Production.  This  letter  is  evidence  that  no  breach 
was  claimed  by  the  United  States  up  to  that  time. 
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Nojjreach  having  been  claimed  by  the  United  States  within  a 
reasonable  time  after  grounds  for  claiming  a  breach  accrued,  such 
breach,  if  any  occurred,  was  waived  by  the  United  States.  The 
settlement  of  this  contract  should  therefore  proceed  pursuant  to  the 
provisions  of  Supply  Circular  111  and  other  circulars  pertinent  to 
the  subject  matter. 

This  contract  not  having  been  terminated  by  breach  or  otherwise, 
but  its  performance  having  been  suspended  by  the  contractor  at  the 
request  of  the  United  States,  the  Secretary  of  War  has  jurisdiction 
to  determine  the  rights  and  obligations  of  the  parties  thereunder 
and  to  make  the  proper  settlement  thereof.  The  Air  Service  Claims 
Board,  as  Agent  of  the  Secretary  of  War,  has  jurisdiction  accord- 
ingly. 

DISPOSITION. 

The  decision  of  the  Air  Service  Claims  Board  will  be  set  aside 
(ind  the  papers  herein  transmitted  to  that  Board  for  further  pro- 
ceedings pursuant  to  this  decision. 

Col.  Delafield  and  Mr.  Bryant  concurring. 
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r  ~  Case  No-  732. 

In  re  CLAIM  OF  C.  KENYOIT  CO.  (INC.). 

1.  nraiSDICTION  —  terminated     PBOXT  -  signed     contract.—  where 

claimant  had  a  formal  proxy- sigrned  contract  to  manufacture  certain 
articles  for  the  Government,  and  such  contract  has  been  terminated  or 
cancelled  pursuant  to  order  of  the  Secretary  of  War,  the  Secretary  of 
War  or  the  Board  of  Contract  Adjustment  has  jurisdiction  under  the 
act  of  March  2,  1919,  to  adjust  a  claim  arising  out  of  the  termination 
of  said  contract. 

2.  CLAIM  AND  DECISION. — Claim  on  prozy-sigrned  contract  under  O.  0.  108; 

Held,  should  be  amended  or  considered  amended  to  bring  it  within  the 
act  of  March  2,  1919.  Held  further,  that,  under  the  facts  shown  by 
the  record,  the  contract  was  terminated,  but  contract  being  proxy 
signed  Board  has  jurisdiction. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  is  presented  in  accordance  with  G.  O.  No.  103,  War  De- 
partment, 1918,  and  is  for  (amount  not  stated)  under  the  following 
circumstances : 

FINDINGS  OF  FACT. 

1.  On  the  22d  day  of  October,  1917,  the  claimant,  C.  Kenyon  Co. 
(Inc.)*,  of  Brooklyn,  N.  Y.,  entered  into  a  contract.  No.  1514,  with  the 
United  States  through  Colonel  M.  Gray  Zalinski,  Quartermaster 
Corps,  United  States  Army,  an  officer  acting  under  the  authority, 
direction  or  instruction  of  the  Secretary  of  War.  The  contract  by 
its  terms  expired  the  31st  day  of  December,  1918.  The  contract  is  a 
formal  contract,  proxy  signed  by  Captain  V.  Stone,  Q.  M.  H.  E.  S., 
and  provides  that  between  the  dates  of  October  22, 1917,  and  Decem- 
ber 31,  1918,  the  contractor  shall  furnish  and  deliver  to  the  depot  of 
the  Quartermaster  Corps,  United  States  Army,  New  York,  N.  Y., 
approximately  675,000  slickers  as  per  specifications,  at  a  price  and 
sizes  fixed.  Delivery  was  to  be  made  of  75,000  slickers  monthly  cona- 
mencing  during  April  so  as  to  complete  delivery  during  December, 
1918.  Two  or  more  supplementary  contracts  were  subsequently  en- 
tered into  between  the  contractor  and  the  Government  modifying  in 
some  respects  the  terms  of  the  original  contract,  but  they  need  not 
be  considered  here.  The  contractor  entered  upon  the  performance 
of  its  contract. 

2.  On  August  9,  1918,  the  Secretary  of  War  addressed  a  memo- 
randum to  the  Acting  Quartermaster  General  directing  a  cancella- 
tion of  the  contract,  which  is  as  follows : 
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War  Department.  Wash,^  D.  C,^  August  P,  19JS. 

MEMORANDUM   FOR  THE  ACTING  QUARTEKM ASTER  OENERAI.. 

Subject:  Raincoat  frauds. 

With  regard  to  your  memorandum  of  August  3,  relative  to  rain- 
coat  frauds,  I  direct  that  th©»  following  action  be  taken : 

1.  Cancel  immediately  all  contracts  now  outstanding  for  rain- 
coats with  the  firms,  companies,  corporations,  «and  individuals,  who 
or  whose  representatives  have  tieen  indicted  in  connection  with  al- 
leged fraud,  bribery,  or  corruption  with  regard  to  the  selling  of 
raincoats  to  the  War  Department. 

2.  Commandeer  in  the  hands  of  all  such  persons  whose  contracts 
are  canceled  their  existing  supplies  of  raw  materials,  partly  manu- 
factured materials,  and  completed  raincoats. 

3.  Inspect  all  raincoats  so  commandeered,  put  into  stock  those 
which  are  up  to  specification,  and  those  which  are  rejected  hold  on 
account  of  the  contractor  from  whom  they  were  taken. 

4.  Proceed,  either  by  commandeering  and  operating  factories 
whose  contracts  are  cancelled  as  above  set  forth,  or  by  letting  new- 
contracts  to  companies  and  individuals  not  involved  in  these  frauds^ 
to  increase  the  supply  of  raincoats  until  the  needed  supply  is  ob- 
tained. 

Newton  D.  Baker, 
Secretary  of  War, 

And  on  August  20,  1918,  a  cancellation  by  direction  of  the  Sec- 
retary of  War  was  sent  to  the  claimant  in  the  following  terms : 

[Clothing  and  Equipage  Division.     Address  reply  to  109  East  leth  Street,  New  York'City.  1 

War  Department, 
Office  of  the  Quartermaster  General  of  the  Army, 

New  York  City,  August  20,  1918, 
In  answer  refer  to  File  No.  CE-A. 

From:  Acting  Quartermaster  General,  C.  &  E.  Division. 
Tq:  C.  Kenyon  &  Co.,  754  Pacific  Ave.,  Brooklyn,  N.  Y. 
Subject:  Raincoat  contracts  Nos.  863,  dated  Sept.  7,  1917;    1381^ 
dated  June  20,  1917;  1514,  dated  Oct.  22,  ;1917. 
This  is  to  notify  you  that  your  contracts  Nos.  863,  dated  Septem- 
ber 7,  1917;  1381,  dated  June  20,  1917;  and  1514,  dated  October  22^ 
1917,  with  the  C.  &  E.  Division  of  the  Quartermaster's  Corps,  for 
the  manufacture  of  raincoats,  is  hereby  cancelled  and  terminated  ia 
accordance  with  the  direction  of  the -Secretary  of  War. 

Contracting  Branch, 
By  S.  W.  Shaffer, 
S.  E.  Shaffer, 

Captain,  Q.  M,  C. 

The  claimant  company  thereupon,  on  August  21,  1918,  addressed  a. 
letter  to  the  Acting  Quartermaster  General,  refusing  to  accept  the 
above  notification  as  constituting  a  valid,  legal,  or  effective  cancella- 
tion or  termination  of  the  contract,  in  the  following  terms : 
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LC.  Kenyon  Company,  Kenrelgn  Weatherproof s,  New  York,  Borough  of  Brooklyn.] 

August  21st,  1918. 
Acting  Quartermaster  General,  U.  S.  A.,  C.  &  E.  Division, 

109  East  16th  Street,  New  York  CUy. 
From ;  C.  Kenyon  Company,  754  Pacific  Street.  Brooklyn,  N.  Y. 
Subject:  Raincoat  contracts  Nos.  863,  dated  Sept.  7,  1917;    1381, 
dated  June  20,  1917;  1514,  dated  Oct.  22,  1917. 
General: 

1.  This  acknowledges  receipt  of  your  communication  dated  August 
20, 1918,  addressed  to  this  company,  and  reading : 

''  This  is  to  notify  you  that  your  contracts  Nos.  863,  dated  Sep- 
tember 7,  1917;  1381,  dated  June  20,  1918  (?) ;  and  1514,  dated  Oc- 
tober 22,  1917,  with  the  C.  &  E.  Division  of  the  Quartermaster's 
Corps,  for  the  manufacture  of  raincoats,  is  hereby  canceled  and 
terminated  in  accordance  with  the  direction  of  the  Secretary  of 
War." 

2.  This  company  respectfully  refuses  to  accept  the  foregoing  noti- 
fication as  constituting  a  valid,  legal,  or  eflFective  cancellation  or 
termination  of  the  contracts  mentioned;  it  hereby  expressly  protests 
against  the  attempt  to  cancel  contracts  referred  to,  and  notifies  the 
Government  that  there  is  expressly  reserved  by  this  company  all  of 
its  rights  under  the  contracts  referred  to,  and  any  and  every  claim 
that  it  is  entitled  to  in  virtue  of  the  provisions  of  said  contracts,  and 
that  may  accrue  to  it  by  reason  of  the  attempted  cancellation  and 
termination  thereof. 

3.  You  are  further  respectfully  informed  that  in  complying  with 
sny  diiections  heretofore  or  hereafter  given  by  your  department  to 
this  company  in  respect  of  the  contracts  mentioned,  it  expressly  re- 
serves all  oi  its  rights  and  such  compliance  is  without  prejudice 
thereto. 

4.  A  copy  hereof  has  been  forwarded  directly  to  the  Acting  Quar- 
termaster General  of  the  Army  at  Washington  and  to  the  Honorable 
Secretary  of  War. 

Yours,  very  respectfully, 

C.  Kenyon  Company, 
By  C.  Kenyon,  Jr., 

Treasurer, 
F.  J.  H. 
L.  C.  S. 

The  claimant  on  the  same  date  addressed  a  letter  to  the  Secretary 
of  War  inclosing  a  copy  of  the  above  letter. 

3.  It  appears  that  the  above  cancellation  and  termination,  or  at- 
tempted cancellation  and  termination  of  the  contract  mentioned  in 
item  1,  findings  of  fact,  was  caused  by  the  fact  that  the  contractor 
and  some  of  its  subordinates  and  employees  had  been  indicted  for 
frauds  and  were  held  to  trial  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York;  that  the  case  was 
tried,  and  on  the  8th  day  of  November,  1918,  there  was  rendered  a 
verdict  of  "  not  guilty  "  as  to  each  and  every  defendant,  and  the  de- 
fendants were  discharged. 
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4.  On  November  14,  1918,  K.  E.  Wood,  Brigadier  General,  Direc- 
tor of  Purchase,  directed  a  letter  to  Gen.  W.  H.  Rose,  Director  of 
Purchase,  a  copy  of  which  is  as  follows: 

"  Nov.  14,  1918. 
Memorandum  for  General  W.  H.  Rose,  Director  of  Purchase. 
Please  note  attached. 

The  Kenyon  Company  has  been  acquitted  and  is  now  in  good 
standing.  I  have  notified  Mr.  Hogan,  their  attorney,  that  we  will 
make  settlement  along  the  lines  of  circulars  No.  Ill  and  112.  They 
have  been  given  a  clean  bill  of  health  by  the  court. 

R.  E.  Wood, 
Brigadier  General^  Director  of  Purchase  c€*  Storage. 
REW/jmr. 
Incl. :  Letter,  Mr.  Swope. 

5.  The  Government  officers  having  the  matter  in  charge  concluded 
from  the  facts  above  set  forth  that  the  contract  had  been  broken  by 
the  action  of  the  Secretary  of  War,  that  the  damages  were  unliqui- 
dated and  therefore  could  not  be  settled  by  adjustment  and  agree- 
ment, and  undertook  that  the  concellation  and  termination  of  the 
contract  issued  by  the  Secretary  of  War  (findings  of  fact  2)  should 
be  withdrawn  and  the  contract  reinstated,  and  thereupon,  on  Novem- 
ber 18,  1918,  the  Secretaiy  of  War  addressed  to  Brig.  Gen.  R.  E. 
Wood,  Acting  Quartermaster  General  and  Director  of  Purchase  and 
Storage,  the  following  letter : 

November  18,  1918. 
From:  The  Secretary  of  War. 
To :  Brigadier  General  R.  E.  Wood,  x^Lcting  Quartermaster  General 

and  Director  of  Purchase  &  Storage. 
Subject:  Raincoat  Frauds.     Con.  No.  863,  9/7/17;  Con.  No.  1381, 
6/20/17;  Con.  No.  1514,  10/2/17. 

1.  Your  letter  of  November  18, 1918,  asking  for  directions  to  with- 
draw cancellation  of  the  above  contracts,  is  at  hand. 

2.  You  are  hereby  directed  to  withdraw  cancellation  of  said 
conti'acts. 

Newton  D.  Baker, 

Secretary  of  War. 

6.  It  does  not  appear  whether  or  not  the  contractor  was  notified 
of  this  attempted  withdrawal  of  the  concellation,  and  thereafter,  on 
November  20,  1918,  the  Secretary  of  War  took  the  opinion  of  the 
Judge  Advocate  General  as  to  the  validity  of  such  reinstatement  if 
made,  and  was  advised  that  the  contract  having  been  cancelled  or 
terminated,  there  was  no  possible  way  for  i*einstatement  other  than 
making  new  contracts  on  the  same  terms,  and  that  such  new  con- 
tracts would  be  illegal  unless  required  in  the  interests  of  the  United 
States;  and  also  that  the  acquittal  of  the  officers  of  the  contracting 
company  of  offenses  in  connection  with  tlie  contract  was  in  no  way 
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conclusive  upon  the  question  of  the  right  of  the  Government  to  avoid 
the  contracts  for  the  reason  upon  which  the  action  was  based.  And 
thereupon,  on  December  6,  1918,  the  Secretary  of  War  addressed  a 
memorandum  to  the  Acting  Quartennaster  General,  in  the  follow- 
ing terms: 

December  G,  1918. 
Memorandum  for  acting  quartermaster  general: 
Subject:  Contracts  of  C.  Kenyon  Company. 

1.  Your  recent  memorandum  raises  the  question  as  to  whether  the 
contracts  of  C.  Kenyon  Company,  whicli  were  canceled  by  my  direc- 
tion on  the  occasion  of  the  indictment  of  the  officers  of  the  company 
for  fraud,  should  not  now  be  reinstated. 

2.  I  am  advised  by  the  Judge  Advocate  General  that 

"  This  office  is  clearly  of  the  opinion  that  the  contracts  having  been 
canceled  or  terminated  as  stated  in  your  memorandum,  tliere  is  now 
no  possible  way  in  which  they  can  be  reinstated  other  than  by  mak- 
ing new  contracts  on  the  same  terms.  Furthermore,  such  new  con- 
tracts on  the  same  terms.  Furthermore,  such  new  contracts  could 
not  be  legally  made  unless  they  are  required  in  the  interests  of  the 
United  States.  It  may  be  added  that  the  acquittal  of  the  officers  of 
the  contracting  company  of  offenses  in  connection  with  these  con- 
tracts is  in  no  way  conclusive  upon  the  question  of  the  right  of  the 
Government  to  avoid  these  contracts  for  the  reason  upon  which  such 
action  was  based." 

In  this  opinion  of  the  Judge  Advocate  General  I  concur. 

Newton  D.  Baker, 

Secretary  of  War. 

7.  It  appears  also  that  the  order  of  the  Secretary  of  War,  con- 
tained in  item  2  of  his  memorandum  to  the  Quartermaster  General 
dated  August  9, 1918  (findings  of  fact  2)  directing  the  commandeer- 
ing of  the  existing  supplies,  raw  materials,  partly  manufactured 
materials,  and  completed  raincoats  was  carried  into  effect  by  com- 
pulsory order  under  the  authority  of  the*  act  of  Congress  approved 
June  3,  1916,  and  with  special  reference  to  section  120  thereof,  the 
compulsory  order  being  dated  August  27,  1918. 

8.  On  June  28, 1919,  the  claimant  filed  its  petition  with  this  Board 
asking  that  a  fair  and  equitable  adjustment  of  its  claim  be  made 
and  that  it  be  allowed  and  paid  the  amount  found  equitably  due  it  on 
account  of  the  cancellation  of  the  contract.  The  precise  amount  of 
recovery  claimed  is  not  stated  in  the  petition. 

The  only  question  considered  by  us  is  whether  or  not  under  the 
state  of  facts,  the  Secretary  of  War,  or  this  Board,  has  jurisdiction 
to  grant  the  relief  asked. 

DECISION. 

1.  This  case  comes  to  us  only  for  the  purpose  of  determining 
whether  or  not  the  contract  referred  to  in  item  1,  findings  of  fact, 
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was  terminated,  and  also  whether  or  not  this  Board  has  jurisdiction 
of  the  claim  presented  for  adjustment. 

By  direction  of  the  Secretary  of  War  a  notice  of  cancellation  and 
termination  in  unequivocal  terras  was  sent  to  the  claimant  on  August 
20,  1918,  which  notice  is  set  out  in  full  in  findings  of  fact  (item  2). 
The  claimant  acknowledged  receipt  of  the  notice  on  August  21,  1918, 
but  declined  to  accept  the  notification  as  constituting  a  valid  can- 
cellation or  termination  of  the  contract.  The  claimant,  however, 
proceeded  no  further.  The  cancellation  and  termination  of  the 
contract  -was  emphasized  by  the  direction  of  the  Secretary  of  War 
to  the  Acting  Quartermaster  General  dated  August  9,  1918,  directing 
the  commandeering  in  the  hands  of  the  claimant  of  raw  materials, 
partly  manufactured  materials,  and  completed  raincoats  on  hand, 
and  by  a  compulsory  order  which  was  issued  under  such  direction  on 
August  27,  1918  (act  of  Congress  approved  June  3,  1916,  sec.  120) ; 
the  claimant  contractor  accepted  the  compulsory  order  and  also  did 
not  offer  or  attempt  to  proceed  under  the  contract  until  its  termina- 
tion by  the  lapse  of  time. 

We  hold  that  the  action  of  the  parties  above  set  forth  terminated 
the  contract. 

2.  The  Secretary  of  War  under  the  act  of  March  2, 1919,  has  juris- 
diction to  adjust  the  claim  presented,  for  the  reasons  that  the  contract 
described  (item  1,  findings  of  fact)  is  a  proxy-signed  contract  and 
therefore  not  executed  according  to  law.  (Opinion  of  the  Comp- 
troller, 25th  November,  1918.)  The  petition  filed  should  be  amended, 
or  considered  amended  for  the  purpose  of  adjustment  under  the  act 
in  question. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision  to 
the  Claims  Board,  Office  of  Director  of  Purchase,  for  appropriate 
action.  • 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  1692. 

hi  IT  CLAIK  OF  MT.  HOPE  FINISHING  CO. 

1.  PAYKENT. — Where  claimant  has  been  paid  after  the  filing  of  claim  with 

this  Board,  the  claim  will  he  dismissed  by  this  Board. 

2.  CLAIK  AND  DECISION.— Claim  is  made  under  the  act  of  Kareh  2,  1919, 

for  f  1,428.65  for  services  in  handling  and  caring  for  cotton  duck.    Held, 
claimant  having  been  paid,  claim  will  be  dismissed. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  claim  for  $1,428.65  is  filed  as  a  class  A  claim  but  properly 
belongs  to  class  B.  It  arises  upon  instructions  to  proceed  under  a 
recommendation  for  an  award  of  contract  to  claimant  which  was 
never  in  fact  fonnally  approved.  The  Claims  Board  in  the  Office  of 
the  Director  of  Purchase  found  there  was  no  agreement  under  the 
Dent  Act  and  claimant  appealed  to  this  Board. 

There  has  been  no  hearing. 

This  Board  finds  and  decides  as  follows-; 

1.  On  October  25,  1918,  the  cotton  goods  subdivision  of  the  con- 
verting branch  of  the  Clothing  and  Equipage  Division  of  the  Quar- 
termaster (leneral's  Office,  acting  through  Charles  A.  Eice,  Chief  of 
Branch,  recommended  an  award  of  contract  to  claimant  for  dyeing 
and  finishing  1,100,000  yards  gray  goods  furnished  by  the  (iovem- 
ment  to  be  delivered  f.  o.  b.  cars  North  Dighton,  Mass. — 350,000  yards 
spots;  87,500  yards  weekly,  beginning  week  ending  November  2, 1918, 
and  running  throughout  November;  100,000  yards  weekly,  begin- 
ning week  ending  December  7;  to  be  completed  by  December  31; 
finished  goods  to  be  delivered  within  two  wrecks  after  receipt  of  gray 
goods;  price  44  cents  per  yard,  net. 

2.  Between  Nove'^^ber  5  and  >Jovember  12,  1918,  the  converting 
section,  without  raiting  for  formal  approval  of  the  award,  or  the 
issue  of  formal  order  or  contract,  shipped  to  claimant  2,357  bales  of 
cotton  duck,  of  |/<iiich  number  376  bales  w^ere  dyed  and  finished  by 
claimant  and  w^ere  paid  for.  At  the  time  of  said  shipment  claimant 
was  informed  by  the  Quartermaster  General's  Office,  109  East  Six- 
teenth Street,  New  York  City,  that  the  recommendation  had  been 
made  for  the  aw^ard  as  stated  above,  and  claimant  was  instructed  to 
proceed  without  w^aiting  for  formal  document.  The  bales  were 
shipped  to  claimant  for  the  purpose  of  dyeing  and  finishing  under 
the  contract,  proposed  in  the  recommendation  for  award.  Claimant 
accepted  said  2,357  bales  under  said  instructions  and  proceeded  to 
carry  out  said  contract. 
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3.  After  the  armistice,  further  instructions  were  sent  claimant  to 
finish  all  materials  which  were  in  process  in  accordance  with  the  pro- 
posed contract,  but  to  suspend  further  work ;  all  gray  goods  on  hand 
and  to  arrive  to  be  held  in  storage  in  the  original  packages  awaiting 
further  instructions.    Claimant  complied  also  with  these  instructions. 

4.  On  January  10,  1919,  claimant  upon  request  returned  1,981 
bales,  the  balance  shipped  to  it,  which  were  duly  received  by  the 
Quartermaster's  Office. 

5.  In  pursuance  of  instructions  from  the  Director  of  Purchase 
and  Storage,  and  in  settlement  of  its  claim  for  damages  for  breach 
of  said  instructions  to  proceed  with  the  proposed  contract,  an  agree- 
jneht  was  made  with  claimant  by  Gapt.  11.  W.  Campbell,  Q.  M.  (,\, 
the  officer  in  charge  of  the  converting  section  of  the  depot  inspec- 
tion branch,  with  the  apjH'Oval  of  Maj.  J.  W.  Blunt,  officer  in  charge 
of  the  inspection  branch  of  this  depot,  whereby  the  Government 
agreed  to  pay  claimant  a  handling  charge  of  50  cents  per  bale,  and 
a  storage  charge  of  10  cents  per  bale  per  month,  together  with  insur- 
ance charges  amounting  to  $41.95,  aggregating  in  all  $1,428.05  for 
services  actually  rendered  by  claimant  to  the  Government  in  attempt- 
ing to  carry  out  said  instructions.  Claimant  was  reasonably  and 
fairly  entitled  to  said  amount. 

0.  Thereafter,  and  on  or  about  May  17,  1919,  said  amount  of 
$1,428.05  was  actually  and  duly  paid  to  claimant  by  check  No. 
124147,  after  the  filing  of  its  claim  herein. 

DECISION. 

1.  Claimant  having  been  fully  paid  for  the  amount  to  which  it 
was  entitled  as  found  above,  after  the  filing  of  its  claim  herein,  now 
has  no  claim  against  the  Government  and  accordingly  its  petition 
should  be  denied  and  the  claim  dismissed. 

DISPOSITION. 

An  order  should  be  made  denying  the  relief  pr.\'3d  for  by  claim- 
ant in  its  statement  of  claim  and  dismissing  the  claim. 
Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  1670. 

In  re  CLAIM  OF  F.  A.  CIQOL  KUBBEB  COHFANY. 

1.  CONTKACT  SUBJECT  TO  AFFKOVAL. — Where  claimant  made  a  formal 
contract  with  the  Government,  subject  to  the  approval  of  the  Surgeon 
General  which  was  not  approved  by  the  Surgeon  General,  there  is  no 
binding  contract  between  claimant  and  the  Government. 

9.  AGBEBHEKT  MADE  AFTEK  NOVEMBEK  12,  1918.— Formal  contract  and 
expenditures  having  been  made  after  November  12,  1918,  claim  should 
be  dismissed,  as  no  relief  can  be  granted  under  act  of  March  2,  1919. 

3.  CLAIM  ANB  BECISION. — Claim  is  made  for  $190.25  on  a  formal  written 
contract,  not  approved  by  the  Surgeon  General  as  provided  in  the 
contract. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 
No  hearing  has  been  had  on  this  claim. 

1.  Claimant  made  a  formal  agreement,  F.  M.  S.  D.  No.  131,  on  No- 
vember 13,  1918,  subject  to  approval  of  the  Surgeon  General,  U.  S. 
Army,  with  Lieutenant  Colonel  M.  A.  Reasoner,  Medical  Corps,  U.  S. 
Army,  for  10,210.84  pounds  of  rubber  stoppers  at  58^  cents  per 
pound,  delivered  f .  o.  b.  cars.  Little  Falls,  N.  J.,  to  begin  on  or  before 
November  23,  1918,  and  to  be  completed  on  or  before  December  28, 
1918,  with  five  days'  notice  termination  clause,  providing  for  pay- 
ment of  damages  including  depreciation  or  amortization  of  plant, 
facilities,  and  equipment. 

2.  The  claim  is  for  $190.25  "on  labor  and  material  in  process." 
The  agreement  was  not  approved  by  the  Surgeon  General. 

3.  Tl\e  agreement  not  having  been  approved  and  having  been  made 
after  November  12, 1918,  the  claim  should  be  dismissed. 

DISPOSITION. 

An  order  should  be  made  dismissing  the  claim  of  claimant  and 
denying  the  relief  prayed  for  in  its  statement  of  claim. 
Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.   1772. 

In  re  CLAIM  OF  lOKD  &  BTTKNHAM  CO. 

1.  INCREASED  WAGES  PAID  BT  STTBCONTRACTOK.— Where  claimant  had  a 

subcontract  to  do  certain  work  upon  a  Government  plant,  and  its  con- 
tractor, in  turn,  had  a  contract  for  doing  the  work  with  the  prime  con- 
tractor of  the  Government,  and  during  the  progress  of  the  work  the 
prime  contractor  increased  the  wages  of  its  employees,  which  caused 
claimant  to  increase  the  wages  of  its  employees,  there  was  no  implied 
contract  made  by  which  the  Government  was  obligated  to  pay  claimant 
such  increase  of  wages  to  its  employees. 

2.  CLAIM  AND  DECISION. — Claim  filed  under  G.  0.  103,  but  treated  as  a  class 

B  claim,  for  $2,307.09  for  increase  of  wages  paid  laborers.  Held,  claim- 
ant is  not  entitled  to  relief. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Claimant  filed  an  irregular  statement  of  claim  apparently  based 
on  G.  O.  No.  103  when  apparently  it  should  have  been  filed  as  a 
class  B  claim,  if  at  all.  The  claim  is  for  $2,307.09,  and  is  based  upon, 
its  increased  cost  for  labor  while  acting  as  a  subcontractor,  in  the 
following  circumstances: 

United  States  Nitrate  Plant  No.  2  at  Muscle  Shoals,  Ala.,  was 
erected  by  Air  Nitrates  Corporation,  a  corporation  organized  under 
the  laws  of  New  York,  under  formal  written  contract  for  the  Erection 
of  the  plant,  as  agent  of  the  United  States,  dated  November  16,  1917. 

2.  Westinghouse,  Church,  Kerr  &  Co.  were  subcontractors  under 
the  Air  Nitrates  Corporation  in  the  erection  of  the  chemical  plant, 
industrial  village,  and  allied  work  under  a  formal  contract  dated 
November  17,  1917. 

3.  The  chiimant.  Lord  &  Burnham  Co.,  was  a  subcontractor  of 
AVestingliousc,  Churcli,  Kerr  &  Co.  for  furnishing  and  installing  sash 
operating  devices  imder  orders  from  Westinghouse,  Church,  Kerr 
&  Co.,  numl)ercd  135118,  6852,  and  135842,  at  a  fixed  price  of  30 
cents  per  linear  foot  for  labor  of  erection  as  well  as  other  allowances 
made  for  material,  traveling  expenses,  etc.  The  claimant  began 
woi'k  on  its  subcontract  in  July,  1918,  and  finished  it  in  May,  1919. 
During  the  i)i<jgres.s  of  the  work  the  labor  situation  was  such  that 
the  prime  contractor  found  it  necessary  or  advisable  to  increase  the 
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wages  of  labor  in  and  about  the  work  which  it  was  performing, 
and  this  claimant  in  the  performance  of  its  subcontract  also  in- 
creased the  wages  of  labor,  but  withputy  having  any  agreement  upon 
the  subject  with  its  prime  contractor  or  direction  from  the  Grovern- 
ment.  The  item  claimed  for  $2,307.09  is  the  difference  between  the 
price  of  labor  at  the  time  of  making  its  contract  and  what  the  labor 
actually  cost  in  the  performance  of  it.  The  claimant  does  not  as- 
sert that  it  had  any  contractual  relation  whatever  with  the  Govern- 
ment. 

DECISION. 

1.  The  Comptroller  of  the  Treasury  in  Finance  Circular  No.  59, 
issued  under  date  of  May  19,  decided  as  follows : 

"  Increases  in  wages  occurring  after  the  contract  at  a  fixed  price 
is  made,  do  not  furnish  a  basis  for  damages,  nor  does  a  decrease  in 
wages  require  a  reduction  in  price." 

As  testimony  on  its  own  behalf,  the  claimant,  in  a  written  com- 
munication dated  November  22,  1919,  to  this  Board,  states  in  part 
as  follows : 

"  Yon  ask  us  to  execute  Form  B  as  a  supplemental  statement  of  our 
claim  as  shown  in  Supply  Circular  No.  17,  copy  of  which  you  en- 
close for  us.  In  looking  over  this  Form  B,  we  believe  that  it  hardly 
applied,  for  instance,  we  did  not  have  any  contract  directly  with  any 
officer  or  agent  acting  under  the  authority,  direction,  or  instruction 
of  the  Secretary  of  War,  unless  Westinghouse,  Church,  Kerr  &  Co., 
from  whom  we  received  the  order  for  the  work  we  did,  could  be  con- 
sidered as  agent  acting  under  the  authority  mentioned." 

And  again  in  a  written  communication  dated  December  4,  1919 : 

"  In  reply  to  your  lettter  of  December  the  1st  in  reference  to  our 
claim  in  connection  with  work  we  did  as  subcontractors  under 
Westinghouse,  Church,  Kerr  &  Co.  at  the  U.  S.  Nitrate  Plant  No.  2, 
Muscle  Shoals,  Ala.,  *  *  *  we  wish  to  *  *  *  state  that 
while  we  received  no  authorization  or  direction  from  any  representa- 
tive either  the  Secretary  of  War  or  the  President  ot  the  United 
States  to  increase  rates  which  we  were  paying  our  men,  we  neverthe- 
less were,  as  stated  in  our  letter  of  November  the  22nd,  compelled 
to  make  such  increases.  We  assume  that  if  our  contract  had  been 
on  a  percentage  basis,  that  we  would  have  received  the  same  author- 
ization or  direction  that  undoubtedly  Westinghouse,  Church,  Kerr 
&  Co.,  and  other  contractors  working  on  a  percentage  basis  must 
have  received,  but  unfortunately  for  ourselves,  our  contract  was  on 
a  per  unit  price  which  made  it  unnecessary,  as  we  see  it,  for  author- 
ization or  direction  to  be  given  by  any  representative  or  Depart- 
ment of  the  IT.  S.  Government." 

2.  The  claimant  itself  nowhere  asserts  that  it  was  in  any  contrac- 
tual relation  with  the  Government,  and  in  fact  all  of  its  assertions 
and  all  of  the  files  furnished  in  this  case  are  conclusive  to  the  point 
that  no  such  contractual  relation  existed. 
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There  was  nothing  in  the  contract  of  the  subcontractor,  claimant 
here,  by  which  it  could  make  any  claim  against  its  prime  contraptor 
on  account  of  loss  occurring  through  an  increase  of  the  cost  of  labor, 
and  where  such  is  the  case  the  ruling  of  the  comptroller  above  set 
forth  is  applicable.  Added  to  this  is  the  fact  that  there  being  no  con- 
tractual relation  between  the  claimant  and  the  Government,  there  is 
no  contract  to  be  adjusted  by  this  Board  under  the  act  of  March  2, 
1919,  and  the  Board  is  without  jurisdiction. 

The  claim  must  be  disallowed. 

Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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Case  No.  1742. 

In  re  CLAIM  OF  FISHEK  EIECT&ICAI  WOKKS. 

1.  STTBCONTKACTS— SUBCONTRACTOK,  KNOWLEDGE  AND  CONSENT  OF  AN 

AGENT  OF  SECKETAKT  OF  WAE— ING&EASING  FACILITIES.— A  sub- 
contractor who,  in  anticipation  of  promised  orders  from  prime  con- 
tractors, which  orders  are  not  forthcoming  because  of  the  armistice, 
incurs  expense  in  increasing  the  facilities  of  his  manufacturing  plant, 
is  not  entitled  to  an  adjustment  under  the  act  of  Xarch  2,  1919,  where 
neither  the  subcontract  nor  the  installation  of  additional  tools  and 
machinery  was  with  the  knowledge  or  approval  of  an  agent  of  the 
Secretary  of  War. 

2.  GLAnc  AND  DECISION.— Claim  under  the  act  of  Xarch  2,  1919,  of  a  sub- 

contractor for  tools  and  equipment  required  to  fill  promised  orders  by 
prime  contractors,  without  the  knowledge  or  approval  of  an  agent  of 
the  Secretary  of  War.    Held,  claimant  not  entitled  to  relief. 

Lt.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  of  the  Fisher  Electrical  Works,  Detroit,  Mich.,  is  an 
appeal  from  a  decision  of  the  Claims  Board,  Air  Service,  United 
States  Army,  on  a  claim  for  $11,857.86  based  upon  an  agreement 
between  the  prime  contractor  and  the  claimant  under  the  following 
circumstances : 

(1)  It  appears  from  the  record  that  during  the  months  of  August 
and  September,  1918,  the  Cadillac  Motor  Car  Co.  and  the  Packard 
Motor  Car  Co.  were  operating  under  Grovernment  contracts  Nos. 
2266  and  1646,  respectively,  for  the  production  of  Liberty  motors. 
These  companies  placed  orders  with  the  claimant  for  the  manufac- 
ture of  certain  motor  parts.  Copies  of  these  orders  are  attached  to 
the  file  as  Exhibits  A,  B,  and  C. 

(2)  It  further  appears  that  there  were  verbal  promises  upon  the 
part  of  the  Buick  Motor  Co.  and  the  Lincoln  Motor  Co.  for  the 
placing  of  additional  orders  for  the  parts  of  the  same  character  with 
the  claimant,  to  be  used  by  them  in  the  manufacture  of  Liberty 
motors  for  the  Government.  These  promises  were  based  upon  the 
ability  of  the  claimant  to  produce.  The  orders  with  claimant  for 
the  parts  to  be  manufactured  for  the  Cadillac  and  Packard  Motor 
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Car  Co.'s  were  completed  in  part,  and  the  remainder  cancelled 
because  of  the  signing  of  the  armistice,  and  the  cancellation  on  the 
part  of  the  Government  of  the  prime  contractor's  Government  con- 
tracts. It  appears  that  the  verbal  promises  for  future  orders  by  the 
Lincoln  Motor  Co.  and  the  Buick  Motor  Co.  were  cancelled  for  the 
same  reason. 

(3)  Settlement  agreements  were  entered  into  between  claimant  and 
its  prime  contractors,  and  in  each  case  the  claimant  reserved  the 
right  to  proceed  against  the  Government  for  additional  remunera- 
tion under  the  terms  and  provisions  of  the  Dent  Act.  In  making 
these  settlements  and  accepting  these  payments  the  claimant  alleges 
that  it  understood  that  it  would  receive  further  consideration  by  the 
Board  of  Contract  Adjustment  for  its  expenditures  for  machinery 
and  special  equipment.  (Exhibit  D.)  The  basis  of  settlement  for 
special  tools  in  the  settlement  agreement  is  alleged  to  have  been  as 
follows : 

The  tools  were  appraised,  and  after  such  appraisal  in  each  case 
the  amount  corresponding  to  the  percentage  of  each  contract  com- 
pleted was  deducted  on  the  allowance  for  tools.  (Claimant's  Ex- 
hibit E.) 

(4)  The  amount  claimed  appears  to  be  the  difference  between  the 
amount  awarded  claimant  by  its  prime  contractors  and  the  alleged 
value  of  the  tools  and  special  equipment.  The  Air  Service  Claims 
Board  disallowed  this  claim  on  the  ground  that  there  was  no  privity 
of  contract  between  the  United  States  and  the  claimant.  An  appeal 
was  thereupon  taken  to  this  Board. 

(5)  The  General  Motors  Corporation  entered  into  a  termination 
agreement  with  the  Signal  Corps,  War  Department,  under  contract 
No.  2266,  and  contracts  amendatory  thereto,  as  did  also  the  Packard 
Motor  Co.  under  contract  No.  1646,  and  the  Lincoln  Motor  Co.  under 
contract  No.  1647.  Certified  copies  of  these  termination  agreements 
attached  to  the  files  as  Exhibits  F,  G,  and  H. 

(6)  An  investigation  of  the  files  in  the  OflSce  of  the  Auditor  of 
Air  Service  Liquidation  Board,  and  in  the  Office  of  the  Zone  Finance 
Officer,  discloses  that  under  these  termination  agreeuients  vouchers 
were  issued  by  the  Government  to  the  cU\imant  in  payment  of  its 
claims  against  the  above-mentioned  motor  companies  on  orders  under 
these  contracts. 

(7)  It  further  appears  that  the  preparation  section  of  the  Board 
of  Contract  Adjustment  addressed  a  number  of  inquiries  to  claimant 
requesting  that  further  information  concerning  evidence  that  might 
tend  to  show  that  an  agreement  between  the  claimant  and  an  officer 
or  agent  acting  imder  instructions  or  authority  of  the  Secretary  of 
War  was  entered  into.    In  reply  to  these  inquiries  the  claimant  has 
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repeatedly  stated  that  its  contracts  were  with  the  prime  contractors 
mentioned  above,  and  that  it  had  no  contracts  of  any  kind  directly 
with  the  United  States  Government. 

DECISION. 

1.  It  is  clear  from  the  record  in  this  case  that  the  claimant  was  a 
subcontractor  of  prime  contractors,  the  Cadillac  and  Packard  Motor 
Car  Cos.,  who  held  formal  contracts  with  the  Government.  As 
such,  the  claimant  was  performing  for  the  prime  contractors,  and 
not  directly  for  the  Government.  The  claimant  does  not  contend 
that  it  had  a  contract  with  the  Government.  Neither  does  it  contend 
that  there  was  an  understanding  with  Government  officials  with  ref- 
erence to  the  fulfillment  of  its  orders  for  the  prime  contractors,  nor 
for  the  procurement  of  additional  facilities  and  expenditures  it 
made  in  the  preparation  of  its  plant  to  take  care  of  these  orders. 

2.  In  reply  to  inquiries  from  the  Government's  attorneys  who 
had  the  preparation  of  this  claim,  for  further  information  concern- 
ing any  evidence  that  the  claimant  may  have  had  tending  to  show 
that  there  was  an  agreement  between  the  claimant  and  an  officer  or 
agent  acting  under  instructions  or  authority  of  the  Secretary  of 
War,  the  clahnant  has  repeatedly  replied  that  there  was  no  such 
agreement. 

3.  Under  date  of  November  18,  1919,  the  claimant  replied  to  an 
inquiry  from  Government  counsel  in  part  as  follows : 

"  I  have  your  communication  of  November  10,  and  you  have  stated 
clearly  and  concisely  our  relations  with  the  Aircraft  Department. 

'^  As  indicated  in  my  previous  letters^  we  had  no  contracts  of  any 
kind  directly  with  the  united  States  Goveriiment  or  any  of  its  ofp.- 
cers.    All  of  our  ti^ansactions  were  with  prime  contractors. 

4.  Section  4  of  the  Dent  Act  reads  in  part  as  follows : 

"  That  whenever  under  the  provisions  of  this  act  the  Secretary  of 
War  shall  make  an  award  to  any  prime  contractor  with  respect  to 
any  portion  of  his  contract  which  he  shall  have  sublet  to  any  other 
person^  firm,  or  corporation  who  has  in  good  faith  made  expendi- 
tures, incurred  obligations,  rendered  service,  or  furnished  material, 
equipment  or  supplies  to  such  prime  contractor,  with  the  knowledge 
and  approval  of  any  agent  of  the  Secretary  of  War  duly  autho7*ized 
thereunto^  be  lor  payments  of  said  award,  the  Secretary  of  War 
shall  require  such  prime  contractor  to  present  satisfactory  evidence 
of  having  paid  said  subcontractor  or  of  the  consent  of  said  subcon- 
tractor to  look  for  his  compensation  to  said  prime  contractor  only. 

5.  The  record  discloses  and  the  claimant  admits  it  was  performing 
contracts  with  its  prime  contractor  without  the  knowledge  and  ap- 
proval of  any  duly  authorized  agent  of  the  Secretary  of  War.  The 
Board  is,  therefore,  of  the  opinion  that  the  Secretary  of  War  is  with- 
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out  authority  to  grant  this  claimant  relief  under  the  act  of  March 
2,  1919. 

6.  For  the  reasons  stated,  therefore,  the  decision  of  the  Air  Service 
Claims  Board  denying  relief  is  upheld,  and  the  claim  of  the  peti- 
tioner is  dismissed. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  the  deci- 
sion to  the  Air  Service  Claims  Board  for  proper  action  in  accord- 
ance with  this  decision. 

Col.  Delafield  and  Mr.  Bayne  concurring. 
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Case  No.  1522. 

In  re  CLAIM  OF  MAKNINO,  MAXWELL  &  MOOKE  (INC.). 

1.  AUTHORITY  TO  CONTRACT— OHE  DIVISION  ACTING  FOR  ANOTHER.— 
Where  it  is  established  that  there  was  an  understanding  between  the 
Procurement  Division  and  the  Production  Division  of  the  Ordnance  De- 
partment that  the  latter  should  act  as  the  representative  of  the  former 
in  a  progrram  for  increased  facilities  for  the  manufacture  of  pistols,  urg- 
ently required,  the  action  of  the  Production  Division  will  be  deemed  to 
be  the  action  of  the  Procurement  Division  as  well. 

IS.  INCREASED  FACILITIES. — Where  the  Production  Division,  acting  for  it- 
self, as  well  as  for  the  Procurement  Division,  induces  a  pistol  manu- 
facturer to  increase  its  facilities  preparatory  to  taking  on  large  con- 
tracts for  the  manufacture  of  pistols,  and  the  manufacturer  complies 
with  said  request,  and  the  orders  are  not  placed  by  reason  of  the  armi- 
stice, there  is  an  agreement  on  the  part  of  the  Government  within  the 
purview  of  the  act  of  March  2,  1919. 

3.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 
for  $334,828.18,  for  increased  facilities  for  making  pistols.  Held,  claim- 
ant is  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  with  this  Board  under  Purchase,  Stor- 
age and  Traffic  Supply  Circular  No.  17  (1919),  by  reason  of  an 
agreement  alleged  to  have  been-  entered  into  with  a  representative 
of  the  Secretary  of  War. 

The  claimant  is  a  manufacturer  of  and  dealer  in  machinery. 

The  claim  is  on  account  of  expenditures  made  and  obligations  in- 
curred by  claimant  to  comply  with  an  oral  agreement  alleged  to  have 
been  entered  into  between  claimant  and  a  representative  of  the  War 
Department  to  provide  certain  special  machine  tools  for  the  manu- 
facture of  Colt  .45-caliber  pistols  for  the  Unite'd  States  Army,  in 
accordance  with  the  1918  pistol  requirement  Schedule  No.  10544  of 
the  Ordnance  Department. 

This  claim  was  heard  at  the  same  time  with  the  claims  of  the 
Cincinnati  Milling  Co.,  No.  549,  and  Pratt  &  Whitney  Co.,  No.  594, 
which  arose  out  of  the  same  state  of  facts.  Testimony  relating  to 
all  three  claims  was  taken  at  the  same  hearing,  and  it  was  agreed  that 
the  testimony  of  all  witnesses  and  all  ether  evidence  in  the  three 
cases  should  be  considered  in  all  three  claims  as  far  as  applicable  to 
each. 
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STATEMENT  OF   FACTS. 

1.  Some  time  prior  to  July,  1018,  the  Estimates  and  Requirement?; 
Division  of  the  Ordnance  Department  transmitted  the  1918  pistol 
schedule  to  Maj.  Hayden  Eames,  chief  of  the  small -arms  section. 
Production  Division,  Ordnance  Department,  for  his  action.  This 
schedule  called  for  some  4,900,000  pistols  to  be  delivered  by  Decem- 
ber 81,  1918.  This  requirement,  it  appears  from  the  evidence,  was 
far  beyond  the  existing  capacity  of  pistol  manufacturers  in  this 
country.  Compliance  with  its  terms  required  special  equipment  of 
additional  factories  and  the  supplying  of  increased  manufacturing 
facilities  to  existing  factories.  This  pistol  program  was,  therefore, 
what  was  known  as  an  "  increased  facilities  program,"  and  required 
the  utmost  haste  and  extensive  cooperation  of  War  Department 
officials  and  contractors  for  its  due  completion. 

2.  In  July,  1918,  Mr.  Percy  M.  Brotherhood,  vice  president  of 
claimant  company,  had  an  interview  in  Washington  with  Maj. 
Eames  and  Capt.  H.  T.  Martin,  chief  of  the  weapons  section  of  the 
small  arms  section,  who  was  Maj.  Eames's  assistant. 

At  this  interview  they  impressed  on  Mr.  Brotherhood  the  necessity 
for  haste,  and  while  they  did  not  feel  in  a  position  to  place  a  final 
order  because  the  appropriation  for  the  pistol  schedule  was  not  at 
that  time  finally  approved,  Maj.  Eames  asked  him- to  go  ahead  with 
his  preparations  to  secure  the  tools  in  reliance  on  the  assurance  that 
formal  order  would  be  issued  later  in  due  course. 

Maj.  Eames  testified  as  to  this  interview  in  July  (Testimony,  pp. 
73-74)  : 

"With  these  enormous  requirements  for  pistols  confronting  us 
I  naturally  turned  to  Mr.  Brotherhood  as  a  man  presumably  being 
up  to  date  with  the  machine  parts  to  assist  us  in  obtaining  these 
machines.  We  turned  to  Mr.  Brotherhood  at  the  time  to  function 
to  procure  to  locate  these  tools  and  I  did  everything  that  I  could  at 
the  time  to  inspire  him  to  go  ahead  and  dig  them  up. 

"  Q.  Specifically,  what  instructions  or  authority  did  you  give  him? 

"  A.  To  see  Capt.  Martin  and  see  what  was  required  and  go  after  it- 

"  Q.  In  making  your  contracts  with  the  pistol  people  or  endeavor- 
ing to  make  them,  you  led  them  to  infer  that  when  you  told  them 
they  would  have  a  contract  that  was  binding  in  every  way  you  did 
your  best  to  assure  them  they  would  get  the  order? 

"  A.  I  certainly  did.  My  experience  justified  me  in  believing  my 
recommendation  would  go.  (p.  87). 

"  Q.  You  tried  to  bind  the  Government,  didn't  you  ? 

"A.  I  certainlv  did.  I  had  every  intention  of  having  him  go 
ahead  (p.  86)." 

On  September  7,  1918,  Capt.  Martin,  on  behalf  of  Maj.  Eames, 
prepared  and  transmitted  to  the  plant  section.  Production  Division^ 
a  letter  containing  a  list  of  tools  that  would  be  required  for  the  pistol 
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manufacture,  with  instructions  as  to  the  part  to  be  played  by  the 
plant  section  in  their  production.  This  letter  is  in  evidence  as 
claimant's  Exhibit  A.    It  contains  the  statement  that — 

"  The  plant  section  would  work  in  close  conjunction  with  the 
Procurement  Division,  miscellaneous  section,  to  place  the  order  for 
these  machine  tools." 

3.  About  September  24,  1918,  Mr.  Brotherhood  asked  Capt.  Martin 
for  precise  instructions  as  to  the  tools,  and  Capt.  Martin  referred 
him  to  the  plant  section  of  the  Production  Division  for  details  of 
prices  and  deliveries. 

The  result  was  an  interview  on  September  27,  1918,  between  Mr. 
Brotherhood  and  Lieut,  Robert  Coleman,  of  the  plant  section,  and 
Private  T.  J.  Myers,  his  assistant,  who  had  been  given  charge  of  this 
pistol  program  in  the  office  of  Capt.  Turner,  of  the  plant  section. 
Maj.  Eames  testified: 

"The  fimction  of  the  plant  section  was  to  actually  get  this  ma- 
chinery when  we  sent  them  the  list  of  what  had  to  be  gotten  (p.  85)."' 

4.  At  this  interview  Mr.  Brotherhood,  Lieut.  Coleman,  and  Sergt. 
Myers  checked  over  together  and  agreed  on  the  list  of  machine  tools 
that  claimant  was  to  secure  and  on  prices  and  deliveries.  This  list 
as  stated  above  had  already  been  prepared  by  Capt.  Martin  on  Sep- 
tember 7,  1918,  under  the  direction  of  Maj.  Eames  and  transmitted 
by  him  to  the  plant  section.  These  are  the  tools  covered  by  this 
claim.  At  this  interview  Lieut.  Coleman  and  Sergt.  Myers  told  Mr. 
Brotherhood  that  they  would  recommend  these  tools  to  the  Procure- 
ment Division  for  purchase  and  that  their  recommendations  were 
always  followed. 

5.  On  November  5, 1918,  Lieut.  Coleman  wrote  to  claimant  a  letter, 
which  is  in  evidence,  containing  the  following  statement : 

"  The  procurement  order  number  for  these  machines  will  be  issued 
this  week,  together  with  definite  shipping  instructions." 

6.  Mr.  Brotherhood  accepted  the  statements  made  to  him  by  Maj. 
Eames  as  an  order  for  the  machine  tools,  and  agreed  to  furnish  them, 
and  claimant  proceeded  before  November  12,  1918,  to  make  the  ex- 
penditures and  incur  the  obligations  to  procure  the  tools  on  which 
the  claim  is  based. 

No  formal  order  for  the  tools  was  ever  issued  to  claimant  and  no 
contract  signed.  In  the  latter  part  of  November,  1918,  claimant  was 
notified  that  the  program  was  abandoned  and  suspended  its  opera- 
tions. 

7.  It  appears  from  the  evidence  that  all  of  the  negotiations  on 
which  an  agreement  of  any  kind  between  claimant  and  thtt  Ordnance 
Department  could  be  based  were  had  by  claimant  with  officers  in 
the  Production  Division  of  that  department.    This  division  was  not 
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specially  charged  with  the  duty  of  entering  into  contracts,  which 
was  the  function  of  the  Procurement  Division.  Claimant  does  not 
deny  that  it  knew  this,  but  relies  on  what  it  claims  was  a  practice  in 
the  Ordnance  Department  in  accordance  with  which  this  distinction 
was  not  strictly  enforced,  but  negotiations  were  frequently  conducted 
in  the  first  instance  by  the  Production  Division,  which  in  fact  issued 
orders  to  contractors  to  proceed,  and  whose  action  in  this  respect 
was  acquiesced  in  and  was  approved  later  by  the  Procurement  Divi- 
sion by  the  issuance  of  formal  orders  and  contracts  as  a  matter  of 
course  and  routine.  That,  in  addition  to  this,  in  the  particular  in- 
stance of  this  pistol  program,  not  only  was  this  general  practice  fol- 
lowed, but  claimant  was  led  by  officers  in  both  divisions  to  believe 
that  the  two  divisions  had  agreed  that  the  Production  Division  was 
to  place  orders  for  the  pistol  machinery  on  behalf  of  the  Procure- 
ment Division,  and  that  the  Procurement  Division  would  sustain 
this  action  in  its  behalf  by  carrj^ing  out  the  recommendations  of  the 
Production  Division.  That  under  these  circumstances  claimant  was 
justified  in  regarding  the  instructions  of  the  Production  Division 
to  proceed  as  an  order  and  sufficient  authority  to  provide  the  tools 
and  in  proceeding  to  incur  obligations  for  that  purpose  on  the 
strength  thereof. 

8.  The  material  evidence  in  support  of  this  position  of  claimant  is 
summarized  in  the  following  statement  of  Lieut.  Coleman : 

"  I  would  like  to  have  five  minutes  to  explain  that  situation.  It 
was,  as  I  explained,  the  function  principally  of  the  plant  section 
had  to  do  only  wdtli  those  contracts  requiring  additional  facilities. 
The  machine-tool  program  then,  the  manufacture  of  shell  and  pistols, 
was  an  increased  facility.  We  had  a  list  sent  from  the  General  Stan 
with  the  number  on  and  the  size  of  shell  required,  and  we  worked 
the  schedule  of  the  size  and  the  type  of  tool  required  to  follow  this 
definite  program  in  addition  to  what  was  already  in  existence.  We 
knew  where  we  could  go  to  get  capacity,  and  the  General  Staff  gave 
us  instructions  to  go  ahead  and  secure  capacity  for  this.  Gen.  March, 
Col.  Ilitt,  and  the  whole  crowd  were  at  a  conference  in  the  general's 
office.  We  got  it  all  done  prior  to  September.  He  got  the  repre- 
sentative from  the  Procurement  Division,  Mr.  Hall,  representative 
from  the  Estimates  and  Requirements,  whose  name  I  forget  at  this 
time,  a  representative  of  the  plant  section,  in  fact  there  were  two — 
Capt.  Turner  and  Col.  Eames — they  were  all  principally  people  in- 
terested in  actually  seeing  these  orders  expedited.  We  had  Mr.  Hall 
in,  who  is  a  representative  of  Procurement.  We  put  our  recommenda- 
tions through  and  everybody  concurred  on  the  subject,  so  it  was  abso- 
lutely positive  that  orders  would  be  placed  with  that  person  because 
the  representative  of  the  Procurement  concurred  with  us.  That  was 
done  as  a  committee.  Mr.  Hall  knew  exactly  what  recommendations 
we  made. 

"  There  was  a  gentlemen's  understanding  that  they  w^ere  to  concur 
with  us.  If  they  disagreed  on  one  point,  we  fought  it  out  there,  and 
Plant  understood  that  Procurement  would  back  it  up  [p.  211-213)." 
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This  testimony  of  Lieut.  Coleman  as  to  the  agreement  between  the 
two  divisions  is  corroborated  by  Gen.  Jameison,  who  is  stated  in  the 
testimony  to  have  been  Chief  of  the  Production  Division  and  Assist- 
nnt  Chief  of  Ordnance,  in  a  letter  to  this  Board,  dated  September  23, 
1919,  in  the  record  in  the  following  language: 

"  With  reference  to  your  paragraph  as  to  the  function  of  the  plant 
section,  I  am  under  the  impression  that  the  position  of  the  plant 
section  in  connectibn  with  the  negotiation  will  be  clarified  by  giving 
vou  the  information  that  a  representative  of  th^  Procurement  Di- 
vision, together  with  a  representative  of  the  Recjuirement  Division 
and  the  representative  of  the  plant  section,  constituted  a  committee 
to  pass  simultaneously  at  a  meeting  each  day  on  any  project  the 
plant  section  had  to  recommend  for  the  procuring  of  tools  to  fill 
the  requirements  of  the  General  Staff,  and  that  this  committee  was 
formed  in  order  that  the  manufacturers  might  be  given  definite 
information  as  to  the  probability  of  their  securing  the  order  and 
advised  as  to  whether  or  not  the  plant  section  intended  to  recom- 
jnend  that  they  would  get  the  order,  so  that  the  steps  taken  by  the 
Procurement  Division  and  the  Requirement  Division  to  complete 
the  transaction  should  be  matters  of  form  and  not  of  substance." 

Mr.  Brotherhood  testified  that  he  understood  the  existence  and 
purpose  of  this  agreement  and  the  practice  of  the  two  divisions  pur- 
suant to  it,  and  that  in  proceeding  with  his  production  of  tools  he 
acted  in  reliance  on  this  understanding. 

DECISION. 

1.  Regardless  of  the  question  whether  there  was  any  general 
practice  in  the  Ordnance  Department  by  which  contracts  were  en- 
tered into  and  orders  issued  by  the  Production  Division  with  the 
acquiescence  and  approval  of  the  Procurement  Division  the  evi- 
dence in  this  case  clearly  justifies  the  conclusion  that  there  existed 
an  agi'eement  between  the  two  divisions  to  the  effect  that  for  the 
specific  purpose  of  carrying  out  this  particular  pistol  program  the 
Production  Division  was  to  make  arrangements,  on  behalf  of  the 
Procurement  Division,  with  contractors  for  starting  production  at 
once  without  waiting  for  formal  contracts  or  procurement  orders 
and  that  the  Procurement  Division  would  sustain  the  action  of  the 
Production  Division  in  this  respect  by  approving  its  recommenda- 
tions; that  this  understanding  had  been  reached  because  this  was 
an  increased  facilities  program,  required  unusual  haste  and  special 
tools  for  its  execution,  and  because  the  Production  Division  was 
considered  by  both  divisions  as  the  better  equipped  and  prepared 
of  the  two  divisions  to  place  orders  in  this  particular  line  of  busi- 
ness in  such  a  way  as  to  secure  prompt  results. 

This  agreement  with  the  Procurement  Division,  whose  contracting 
power  is  conceded,  was  known  to  both  contractors  and  the  Govern- 
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nient  officials.  It  is  sufficient  to  sustain  the  action  of  the  Produc- 
tion Division  officers  in  tlie  case  of  tliis  pistol  program  as  tho 
authorized  action  of  the  Ordnance  Department  to  tlie  extent  of 
securing  tools  to  manufacture  these  pistols  and  justified  contractors 
in  relying  in  good  faith  thereon,  and  in  regarding  as  authorized 
orders  of  the  AVar  Department  and  as  the  basis  of  valid  contracts 
the  requests  of  officers  of  the  Production  Division  and  statements 
by  them  that  they  had  recommended  the  purchase  of  tools  made  by 
those  officers  for  the  specific  purpose  of  inducing  manufacturers 
to  proceed  to  secure  or  manufacture  such  tools  without  awaiting  the 
action  of  the  Procurement  Division. 

2.  The  evidence  in  this  claim  shows  that  the  above  relation  be- 
tween the  two  divisions  existed  at  the  time  of  and  covered  the 
transactions  involved  in  this  case.  It  shows  further  that  claimant 
knew  of  its  existence,  that  Maj.  Eames  of  the  Production  Division 
did  request  claimant  to  proceed  at  once  to  procure  these  tools  for 
the  pistol  progi'am,  that  claimant  accepted  and  acted  on  this  request 
in  good  ftiith  in  reliance  on  the  relations  between  the  divisions,  and 
that  it  incurred  expenditures  and  obligations  prior  to  the  armistice 
on  the  strength  of  Maj.  Eames's  request. 

3.  The  evidence  shows,  therefore,  an  agreement  between  claimant 
and  an  officer  or  agent  acting  under  the  authority  or  direction  of  the 
Secretary  of  War,  on  the  faith  of  which  claimant  made  expendi- 
tures or  incurred  obligations  prior  to  November  12,  1918,  within 
the  terms  of  the  act  of  March  2,  1919. 

DISPOSITION. 

1.  Document  and  certificate,  Form  C,  will  issue. 

Col.  Delafield,  Lieut.  Col.  Junkin,  and  Mr.  McCandless  concurring. 
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Case  No.   1512. 

In  re  CLAIM  OP  THE  HAWKSBILL  CANKE&Y. 

1.  HO  LOSS  SirSTAIHED. — Where  a  canner  is  instructed  to  retain  40  per  cent 

of  its  product  for  the  nse  of  the  Army,  and  upon  cancellation  of  such 
instructions,  sells  its  product  at  a  hig^her  price  than  that  fixed  by  the 
QoTernment,  claimant  has  suffered  no  loss  and,  therefore,  is  not  en- 
titled to  relief  under  the  act  of  March  2,  1919. 

2.  CLAIM  AHD  DECISIOH.— Claim  under  the  act  of  March  2,  1919,  for  reim- 

bursement for  expenses  incurred  as  a  result  of  a  written  order  to  retain 
40  per  cent  of  claimant's  product  for  the  use  of  the  Army.  Held,  claim- 
ant is  not  entitled  to  relief  because  it  suffered  no  loss  through  the  Oot- 
ernment's  failure  to  accept  the  goods. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  a  class  B  claim.  Statement  of  claim  on  Fonn  A  has 
been  filed  under  Purchase,  Storage  and  TraflSc  Supply  Circular  No. 
17  for  $1,589.08,  on  an  agreement  alleged  to  have  been  entered  into 
between  the  claimant  and  the  United  States. 

2.  On  October  4,  1918,  claimant  wrote  the  depot  quartermaster  at 
Baltimore  that  it  had  approximately  5,000  cases  of  string  and  string- 
less  beans  packed  for  the  season,  and  inquired  what  percentage  it 
must  retain  for  the  use  of  the  Army.  The  depot  quartermaster  re- 
plied, directing  claimant  to  hold  40  per  cent. 

3.  On  November  30,  1918,  the  depot  quartermaster  wrote  the 
claimant  that  it  was  released  from  furnishing  any  of  its  pack  for  the 
Army. 

4.  Claimant  fixed  its  cost  of  production  at  $1.01  per  dozen  cans. 
This  was  accepted  and  13  cents  per  dozen  profit  added,  thus  fixing 
the  price  to  the  Government  at  $1.14  per  dozen  cans. 

5.  Claimant  held  for  the  Government  2,384  cases  of  two  dozen  cans 
each,  making  the  contract  price  to  the  Government  $5,435.52. 

6.  In  December,  1918,  claimant  sold  a  part  of  the  beans 

held  for  the  Government  at  a  net  price  of $3,791. 53 

In  May,  1919,  it  sold  the  remainder  at  a  net  price  of—,    2, 044. 7^ 

Total  amount  received  from  2,384  cases 5, 836. 32 

7.  It  claims,  by  way  of  allowance  for  labor,  insurance, 

and  storage ^ 330. 06 

It  realized  a  net  total  of 5,506.  26 
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8.  The  sum  received  for  the  portion  of  the  claimant's  pack  held 
for  the  United  States  is  $70.74  in  excess  of  the  contract  price  to 
the  Government. 

DECISION. 

Claimant  had  a  contract  with  the  United  States  under  which  it 
was  entitled  to  reimbursement  for  any  loss  by  reason  of  the  Gov- 
ernment's failure  to  accept  the  goods  contracted  for.  It  sustained 
no  loss  but  made  a  profit    It  is,  therefore,  not  entitled  to  damages. 

DISPOSITION. 

An  order  will  issue  denying  relief. 

Col.  Delafield  and  Mr.  Williams  concurring. 
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Case  No.  2216. 

In  re  GLAIH  OF  AME&iCAN  CAN  CO. 

1.  PKOSPECTIVE  P&OFITS. — Prospective  profits  can  not  be  recovered  upon 

the  uncompleted  portion  of  an  Informal  contract  with  the  Government, 
which  has  been  suspended. 

2.  ATJTHOBITY  TO  CONTEACT. — Where  a  claimant  seeks  to  recover  upon  an 

■  informal  War  Department  contract  which  is  allegred  to  have  been  made 
09  behalf  of  the  Government  by  an  inspection  oi&cer  of  the  Navy  De- 
partment, and  claimant  well  knew  such  oi&cer  did  not  have  authority 
to  contract,  no  contract  was  made  within  the  act  of  March  2,  1919. 

3.  HEOOTIATIONS  MEEOED  IN  WEITTEN  CONTEACT.— Where  claimant  and 

its  subcontractor  had  negotiations  with  Government  officers,  which  ter- 
minated in  the  making  of  a  formal  contract  between  claimant  and  the 
subcontractor,  for  the  manufacture  of  a  certain  number  of  articles  by 
the  subcontractor  for  the  War  Department,  and  during  said  negotiations 
statement  was  made  by  an  officer  of  the  Navy  Department  that  he  felt 
sure  that  claimant  would  get  additional  orders  for  making  a  larger 
quantity  of  said  articles,  the  negotiations  were  merged  in  the  written 
contract,  and  no  implied  contract  was  made  to  manufacture  a  larger 
number  of  the  articles,  and  in  making  expenditures  in  expectation  of 
getting  such  larger  orders  claimant  assumed  an  ordinary  business  risk. 
4.  CLAIK  AND  DECISION. — Claim  is  made  under  act  of  Karch  2,  1919,  for 
^37,306.57  for  facilities.     Held,  that  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTS. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  of  the  American  Can  Co.,  New  York,  N.  Y.,  based 
upon  an  alleged  agreement  with  the  Government  for  the  manufac- 
ture of  631  Mark  XIV  firing  locks  was  originally  filed  with  the 
District  Ordnance  Claims  Board  of  Bridgeport,  Conn.  It  was  later 
referred  to  the  Ordnance  Claims  Board,  Washington,  D.  C,  and 
from  there  to  the  War  Department  Claims  Board,  Purchase,  Storage 
and  Traffic  Division,  and  thence  to  this  Board  for  determination  as 
to  whether  or  not  there  was  in  fact  an  agreement  between  the  agent 
of  the  Government  and  the  claimant  in  this  case,  whereby  the  claim- 
ant was  to  manufacture  631  firing  locks  for  the  Government. 

2.  The  case  came  up  for  a  hearing  before  this  Board  on  December 
17,  1919,  and  from  the  evidence  adduced  at  the  hearing  it  developed 
that  the  claimant  had  been  paid  by  the  District  Ordnance  Claims 
Board  of  Bridgeport  the  sum  of  $45,000,  which  was  considerably 
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greater  than  the  amount  specified  in  the  papers  before  the  Board, 
and  which  claimant's  representative,  Mr.  Foster,  testified  was  the 
final  amount  of  the  claim  which  it  had  against  the  Government.  It 
would,  therefore,  appear  that  in  view  of  this  fact  the  claim  must  be 
dismissed. 

3.  However,  after  a  careful  review  of  all  papers  in  connection 
with  the  transaction  and  the  testimony  adduced  at  the  hearing  from 
the  claimant's  secretary  and  from  naval  oflScers  concerned,  it  would 
appear  that  there  was  no  agreement  within  the  meaning  of  the  terms 
of  the  Dent  Act  whereby  the  Government  is  under  obligation  to 
reimburse  this  claimant  for  any  expenditures  that  may  have  been 
made  upon  the  faith  of  same. 

4.  The  facts  as  they  appear  in  the  record  and  testimony  are  sub- 
stantially as  follows: 

The  American  Can  Co.,  of  New  York,  was  representing  the  Gov- 
ernment in  the  management  of  one  of  the  Government's  plants,  the 
Liberty  Ordnance  Works,  of  Bridgeport,  Conn.  The  Navy  Depart- 
ment placed  an  order  through  the  Ordnance  Department  of  the  War 
Department  with  the  American  Can  Co.  for  the  manufacture  of  369 
firing  locks.  The  American  Can  Co.  was  not  in  a  position  to  manu- 
facture the  firing  locks,  and  it  therefore  became  necessary  for  it  to 
place  the  contract  with  a  subcontractor.  It  began  negotiations  with 
the  H.  W.  Cotton  Co.  (Inc.)  with  a  view  to  placing  a  contract  for  the 
369  firing  locks.  It  appears  that  a  conference  was  held  on  August 
29,  1918,  between  officers  of  the  American  Can  Co.,  officers  of  the 
H.  W.  Cotton  Co.  (Inc.),  Lieut.  Anderson,  of  the  Ordnance  Depart- 
ment of  the  War  Department,  and  Lieut.  Farrell,  of  the  Navy,  at 
which  time  the  proposition  of  placing  a  contract  with  the  H.  W. 
Cotton  Co.  (Inc.)  was  discussed.  Mr.  Cotton  represented  that  he 
would  be  unable  to  take  a  contract  for  369  firing  locks  unless  he  was 
assured  that  he  would  be  given  an  additional  order  which  would  make 
a  total  of  at  least  1,000  of  these  locks.  Claimant  alleges  that  Lieut. 
Farrell,  of  the  Navy,  who  was  the  inspecting  officer  of  the  ordnance 
materials  of  the  Navy,  informed  Mr.  Cotton  that  he  felt  sure  that 
an  additional  order  would  come  tlirough  of  sufficient  size  to  give  him 
a  contract  for  at  least  1,000  of  these  firing  locks  to  manufacture.  It 
appears  that  Mr.  Cotton  was  then  willing  to  undertake  the  manufac- 
ture of  the  order  for  369  firing  locks.  On  September  24,  1918,  a  for- 
mal contract  was  signed  between  the  American  Can  Co.  and  the 
H.  W.  Cotton  Co.  (Inc.)^  whereby  the  American  Can  Co.  was 
to  be  furnished  with  369  firing  locks.  The  contract  also  contained  a 
cancellation  clause  which  provided  that  upon  certain  conditions  the 
Government  could  terminate  the  order.  There  was  also  inserted  in 
this  contract  a  provision  which  gave  the  American  Can  Co.  the  op- 
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tion  of  placing  additional  orders  with  the  H.  W.  Cotton  Co.  (Inc.), 
which  is  quoted  as  follows : 

"  Eighteenth :  The  buyer  may  from  time  to  time  during  the  per- 
formance of  this  contract  place  additional  contracts  with  the  seller 
for  such  quantities  of  firing  locks  and  spare  parts  as  may  be  desired 
by  the  buyer,  and  said  additional  contracts  shall  embody  the  same 
terms  and  conditions  as  are  embodied  herein,  except  that  deliveries 
thereunder  shall  be  at  the  rate  of  at  least  fifty  (50)  firing  locks  and 
proportionate  number  of  spare  parts  per  week  from  the  completion 
by  seller  of  deliveries  theretofore  contracted  for  by  the  parties 
hereto  hereunder,  and  buyer  agrees  to  execute  and  perform  such 
contracts." 

5.  The  H.  W.  Cotton  Co.  (Inc.)  proceeded  with  preparations  to 
fulfill  the  contract  for  369  firing  locks.  At  a  subsequent  date  Ad- 
miral Earle,  of  the  Navy,  wrote  a  letter  to  the  War  Department, 
Ordnance  Department,  requesting  that  an  additional  order  be  placed 
with  the  H.  W.  Cotton  Co.  (Inc.)  for  631  firing  locks.  This  letter, 
however,  never  went  forward  to  the  American  Can  Co.  nor  to  the 
Cotton  Co.  It  was  simply  a  request  from  the  Ordnance  Department 
of  the  Navy  to  the  Ordnance  Department  of  the  War  Department, 
requesting  that  such  an  additional  order  be  placed.  The  Ordnance 
Department  never  took  action  on  Admiral  Earle's  request. 

6.  It  appears  that  the  claimant's  subcontractor,  the  H.  W.  Cotton 
Co.,  did  not  make  any  deliveries  on  the  original  contract  prior  to 
January,  1919.  The  Government  did  not  take  advantage  of  the  can- 
cellation provision  after  the  armistice  was  signed,  but  permitted 
claimant's  subscontractor  to  fulfill  the  original  order,  which  order 
was  finally  completed  in  the  latter  part  of  1919,  and  the  H.  W. 
Cotton  Co.  (Inc.)  has  been  paid  in  full  for  that  contract. 

•  OPINION. 

1.  The  subject  matter  of  this  claim  is  for  extra  facilities  and  addi- 
tional expenditures  that  were  made  by  the  H.  W.  Cotton  Co.  (Inc.), 
in  anticipation  of  an  order  for  631  firing  locks.  Also  an  item  of 
about  $23,000,  for  anticipated  profits.  This  Board  is  unable  to  find 
that  there  was  an  agreement  between  the  claimant  company  and  the 
Government  or  the  claimant's  subcontractor,  the  H.  W.  Cotton  Co. 
(Inc.),  whereby  the  Government  is  under  obligations  to  reimburse 
it  for  expenditures  that  it  made.  Lieut.  Farrell,  of  the  Navy,  was 
only  an  inspecting  officer — his  duties  were  those  of  inspecting  ord- 
nance and  to  see  that  manufacturers  were  complying  with  the  specifi- 
cations in  their  contracts  and  that  the  material  was  according  to  the 
requirements  and  satisfactory  in  every  respect.  He  was  not  a 
contracting  officer;  he  was  not  a  negotiating  officer;  neither  did  he 
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hold  himself  out  as  such.  It  appears  that  all  parties  knew  of  the- 
duties  of  this  naval  officer  and  knew  that  the  order  had  to  come 
through  the  War  Department  in  this  particular  instance.  Lieut. 
C.  A.  Anderson,  of  the  Ordnance  Department,  was  present  at  the- 
conference  of  August  29,  1918,  but  had  nothing  to  say  in  the  con- 
versation that  took  place.  He  did,  however,  sign  the  written  con- 
tract which  was  later  drawn  up  for  the  369  firing  locks.  Even  if 
Lieut.  Farrell's  parol  statements  on  August  29  could  have  been 
construed  as  binding  upon  the  Government,  and  it  is  not  admitted 
that  he  made  statements  which  would  bind  the  Government,  since 
the  written  contract  for  369  firing  locks,  which  was  subsequently 
signed  "by  the  parties  concerned,  did  not  provide  for  the  additional 
order  of  631  of  these  locks,  but  merely  made  it  optional  upon  the 
part  of  the  Government  to  place  further  orders  if  it  so  desired,  it 
must  be  presumed  that  all  prior  oral  negotiations  were  merged  into 
the  subsequently  written  instrument.  Claimant  signed  the  written 
instrument  and  made  no  complaint  that  it  did  not  represent  its 
original  oral  understanding.  ( Union  Mutual  Life  Ins,  Co.  v.  Mowry^ 
96  U.  S.,  544.)  The  written  instrument  constituted  the  contract  and 
all  prior  negotiations  were  merged  into  it  and  were  satisfactory  to 
both  parties  concerned.  It  therefore  follows  that  whatever  addi- 
tional expenditures  and  extra  equipment  that  this  claimant  secured 
was  made  at  its  own  risk  and  not  upon  the  Government's  request. 
The  H.  W.  Cotton  Co.  (Inc.)  was  taking  an  ordinary  business 
risk  when  it  proceeded  to  secure  this  material  and  make  these 
expenditures,  not  upon  the  faith  of  any  specific  agreement,  but  upon 
the  anticipation  of  future  orders.  Doubtless,  if  the  war  had  con- 
tinued the  H.  W.  Cotton  Co.  (Inc.)  would  have  secured  additional 
orders,  but  that  was  a  contingency  that  no  one  could  foresee  and  in 
the  absence  of  any  express  or  implied  agreement  upon  the^art  of 
the  Government  to  place  this  additional  order,  whatever  loss  the 
H.  W.  Cotton  Co.  (Inc.)  may  have  sustained  can  not  be  charged  to- 
the  Government. 

2.  With  reference  to  the  anticipated  profits,  this  Board  has  never 
held  that  a  claimant  is  entitled  to  anticipated  profits  upon  suspended 
part  of  informal  contracts. 

3.  The  act  of  March  2  is  quoted  in  part  as  follows : 

"  Provided^  That  in  no  case  shall  any  aw^ard,  either  by  the  Secre-^ 
tary  of  War  or  the  Court  of  Claims,  include  prospective  or  possible 
profits  on  any  part  of  the  contract  beyond  the  goods  and  supplies 
delivered  to  and  accepted  by  the  United  States." 

4.  The  law  does  not  permit  anticipated  profits  upon  suspended 
parts  of  informal  contracts,  and  even  if  claimant  had  an  agreement 
with  the  Government  to  manufacture  the  631  firing  locks  and  the 
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order  was  later  suspended  it  would  not  be  entitled  to  its  profits  on 
the  suspended  portion  of  the  order. 

5.  For  the  reason  stated,  therefore,  the  relief  sought  for  is  denied. 

RECOMMENDATION . 

1.  It  is  therefore  recommended  that  if  settlement  has  been  made 
with  this  claimant  and  its  subcontractor  upon  the  basis  that  an 
agreement  was  entered  into  between  the  Government  and  the  chiim- 
ant  and  its  subcontractor,  the  H.  W.  Cotton  Co.  (Inc.),  for  the 
manufacture  of  631  firing  locks,  such  settlement  is  in  error,  and 
whatever  payment  may  have  been  made  upon  such  a  basis  of  settle- 
ment should  be  recovered  by  the  Government. 

DISPOSITION. 

1.  The  papers  in  this  decision  will  be  forwarded  to  the  Ordnance 
Claims  Board  for  proper  action  in  accordance  with  this  decision. 
Col.  Delafield  and  Mr.  Bayne  concurring. 
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Case  No.  1172. 

In  re  CLAIH  OF  RAJAH  AUTO  SUPPLY  CO. 

1.  &EIHBUESEMENT    E0&    EXPENDITURES   IN    ANTICIPATION    OP    CON- 

TRACT.— In  the  absence  of  an  agreement,  a  claimant  U  not  entitled  un- 
der the  act  of  March  2,  1919,  to  reimbursement  for  expenses  incurred  in 
anticipation  of  a  contract.  The  fact  that  claimant,  while  performing  an 
existing  contract,  was  urged  by  a  Production  oi&cer  to  make  prompt  de- 
liveries in  order  to  secure  future  orders,  is  no  basis  for  an  implied 
agreement,  nor  is  the  mere  fact  that  claimant  at  its  own  solicitation 
was  given  priority  orders  to  facilitate  purchase  of  machinery. 

2.  CLAIH  ANB   BE CISION.— Claim  under  the  act   of  March  2,    1919,   based 

upon  an  oral  agreement  relating  to  the  manufacture  of  spark  plugs. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

The  claimant's  statement  of  claim  alleges  that  upon  faith  of  repre- 
sentations of  Capt.  J.  J.  O'Brien,  jr.,  spares  engine  production  sec- 
tion, Bureau  of  Aircraft  Production  of  the  Army,  that  the  claimant 
would  receive  additional  business  beyond  the  contracts  then  being 
performed  by  it,  it  purchased  a  quantity  of  porcelain  insulators  to 
the  extent  of  140,000  in  excess  of  the  amount  necessary  for  the  per- 
formance of  its  existing  contracts  and  also  purchased  at  the  same 
time  certain  machinery  necessary  for  the  performance  of  the  antici- 
pated business.  The  claimant  asks  that  the  United  States  compen- 
sate it  for  the  difference  between  the  costs  and  present  value  of  said 
insulators. 

A  hearing  was  had  at  which  an  opportunity  was  afforded  the 
claimant  to  submit  evidence  to  support  its  claim.  The  claimant  was 
informed  at  the  conclusion  of  the  hearing  (Dec.  29,  1919)  that  if  it 
desired  to  submit  further  evidence  it  would  be  received  and  consid- 
ered. (Eec,  p.  9.)  No  further  evidence  having  been  submitted  at 
the  date  of  this  decision,  it  will  be  assumed  that  the  claimant  does  not 
desire  to  submit  further  evidence. 

FINDING  OF   FACTS. 

The   Kajah   Auto  Supply  Co.  is  the  manufacturer   of  "  Rajah 
Pasha  "  spark  plugs  for  automobile  and  airphme  motors.    On  June 
11,  1917,  it  entered  into  a  contract  with  the  ITnited  States  for  the 
356 
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delivery  of  40,000  plugs,  which  quantity  was  reduced  to  35,000  on 
July  10,  1918.  This  agreement  is  evidenced  by  Government  order 
No.  8250.  This  contract  was  completed  May  7,  1918,  and  the  plugs 
delivered  and  paid  for  by  the  United  States. 

On  May  6,  1918,  the  claimant  entered  into  a  contract  evidenced  by 
order  No.  30975  for  50,000  plugs.  It  appears  that  this  contract  was 
completed  and  the  plugs  delivered  and  paid  for  by  the  United  States 
on  or  about  September  18,  1918.  (Letter  of  H.  R.  Bunten,  general 
manager  of  claimant  company,  dated  Nov.  3,  1919,  p.  3.) 

It  appears  that  the  claimant  company  purchased  in  May,  1918, 
some  240,000  porcelain  insulators  for  spark  plugs,  which  quantity 
was  in  excess  by  140,000  of  the  number  necessary  for  the  perform- 
ance of  its  then  contracts. 

Early  in  September,  1918,  Mr.  Gregory  Flynn,  at  that  time  a  duly 
authorized  representative  of  the  E.  A.  Cassidy  Co.,  of  New  York 
City,  which  company  was  the  agent  of  the  Rajah  Aulo  Supply  Co., 
called  upon'  Capt.  O'Brien  at  the  office  of  the  Director  of  Aircraft 
Production  at  Washington,  and  stated  to  him  that  order  No.  30975 
was  about  to  be  completed  and  inquired  if  the  Rajah  Co.  might  ex- 
pect to  receive  an  additional  order  for  its  plugs.  Capt.  O'Brien 
stated  to  Mr.  Flynn  that  arrangements  had  been  made  to  provide 
spark  plugs  for  Curtiss,  Hall-Scott,  and  certain  other  airplane  mo- 
tors, but  that  he  was  at  that  time  endeavoring  to  secure  spark  plugs 
suitable  for  Hispano-Suiza  motors.  Mr.  Flynn  informed  Capt. 
O'Brien  of  flying  tests  which  in  his  opinion  tended  to  prove  that  the 
Rajah  plugs  were  suitable  for  Hispano-Suiza  motors.  Capt.  O'Brien 
replied  that  before  he  could  place  an  order  with  the  claimant  for  its 
plugs,  approval  of  the  chief  inspector,  Mr.  Roger  Chauveau,  would 
have  to  be  secured.  Mr.  Flynn  then  called  upon  Mr.  Chauveau,  who 
stated  that  before  he  could  recommend  the  purchase  of  Rajah  plugs 
for  said  motors,  a  dynamometer  test  of  the  said  plugs  in  connection 
with  the  said  motors  must  be  had  at  the  Wright-Martin  factory.  New 
Brunswick,  N.  J.  Mr.  Chauveau  at  once  requested  the  person  in 
charge  at  the  said  factory  to  arrange  for  this  test.  Delay  in  the  ar- 
rangements occurred,  and  during  this  delay  the  armistice  was  signed, 
November  11,  1918.  (Letter  of  Mr.  Gregory  Fhnn  to  this  Board, 
dated  Nov.  13,  1919.) 

Capt.  O'Brien  at  the  hearing  testified  that  he  served  in  the  Pro- 
duction Department  of  the  Bureau  of  Aircraft  Production,  spares 
engine  production  section,  in  May,  1918,  and  at  the  times  set  forth 
above.  It  was  his  duty  to  collect  data  as  to  the  abilities  of  contrac- 
tors and  the  quality  oiF  their  product  and  to  determine  upon  recom- 
mendations for  the  placing  of  orders  for  particular  quantities  with 
particular  contractors.     These  recommendations  were  made  to  the 

procurement  section  for  its  appropriate  action.    At  the  time  the  con- 
Digitized  by  V^OOQ  IC 


358  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

tract  of  May  6,  1918,  was  entered  into  Capt.  O'Brien  urged  Mr. 
Flynn  to  "get  busy;  show  the  Production  Department  that  they 
could  deliver  in  accordance  with  the  contract,  and  without  doubt 
there  would  be  additional  business  placed  with  them  in  the  near 
future."     (Testimony  of  Capt.  O'Brien,  Rec.,  p.  3.) 

There  is  no  evidence  that  the  claimant  in  anywise  was  directed  to 
purchase  any  greater  quantity  of  insulators  than  was  necessary  for 
the  performance  of  the  said  contracts  numbered  30975  and  8250. 
(Capt.  O'Brien's  testimony,  p.  2.) 

It  further  appears  that  in  order  to  increase  its  production  the 
claimant  company  desired  to  purchase  two  automatic  lathes,  four- 
spindle  type,  and  that  it  requested  the  assistance  of  Capt.  O'Briea 
toward  securing  a  priority  order  therefor.  It  appears  that  Capt. 
O'Brien  did  assist  in  the  procurement  of  this  priority  order  and 
that  priority  certificate  No.  P-108836  was  issued  by  the  Priorities 
Committee  of  the  War  Industries  Board  under  date  of  September  14, 
1918.  Capt.  O'Brien  was  unable  to  recall  any  conversation  on  his- 
part  wherein  he  in  anywise  authorized  the  purchase  of  said  equip- 
ment on  behalf  of  the  United  States.    (Rec,  p.  3.) 

It  also  appears  from  the  record  that  the  claimant  company 
was  diligent  in  the  performance  of  its  contracts  and  had  earned 
the  favorable  comment  of  Government  officers. 

DECISION. 

There  is  no  evidence  of  any  agreement  between  the  United  States 
and  the  claimant  except  orders  No.  8250  and  No.  30975,  which  orders 
had  been  performed  and  the  articles  accepted  and  paid  for  by  the 
United  States. 

DISPOSITION. 

An  order  denying  claim  will  be  entered. 
Col.  Delafield  and  Mr.  Harding  concurring. 
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In  re  GLAIH  OP  S.  ST&OOCK  A  CO. 

1.  XATEEIAL  ON  HAND  HELB  FOB  NEW  CONT&AGT.— Where  claimant  was 
performing:  Government  contracts  and  was  asked  to  take  another  con- 
tract for  40,000  yards  of  chevron  backing  felt,  and  to  enable  it  to  take 
this  contract,  claimant  was  relieved  of  further  performance  of  one  of  its 
other  contracts,  and  an  award  was  made  for  the  new  contract,  and 
claimant  retained  sufficient  material  to  perform  the  new  contract,  claim- 
ant will  be  entitled  to  recover  loss  on  material  so  retained. 

IS.  CONTROL  BY  WAB  INDUSTBIES  BOABD.— In  such  a  case,  especially  is 
claimant  entitled  to  recover  in  view  of  the  fact  that  the  War  Industries 
Board  had  virtually  assumed  control  of  claimant's  material  and  he  could 
not  dispose  of  it. 

3.  CLAm  ANB  DECISION. — Claim  is  made  under  the  act  of  March  2,  1919, 
for  f 7,037.86  for  loss  on  commitments  retained  to  perform  a  Government 
contract,  for  which  an  award  had  been  made.  Held,  claimant  is  en- 
titled to  recover. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $7,037.87,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  S.  Stroock  &  Co.  is  a  partnership.  Mr.  Sylvan  I.  Stroock  is  one 
of  the  partners  and  in  1918  was  connected  with  the  War  Industries 
Board  and  had  charge  of  what  was  called  the  felt  section.  The 
partnership  has  a  large  plant  at  Newburgh,  N.  Y.,  and  is  one  of  the 
important  manufacturers  of  felt  in  the  United  States. 

3.  In  May,  1918,  Mr.  Sylvan  I.  Stroock  called  a  meeting  of  all  the 
felt  manufacturers  in  the  United  States  to  be  held  at  the  office  of 
S.  Stroock  &  Co.  in  New  York.  All  the  manufacturers  were  repre- 
sented at  this  meeting.  It  was  held  on  May  17,  1918.  Mr.  Sylvan  I. 
Stroock  stated  at  this  meeting  in  substance  that  the  requirements  of 
the  Government  for  felt  were  so  large  that  it  had  been  decided  to  take 
measures  to  insure  as  far  as  possible  that  the  needs  of  the  Govern- 
ment should  be  met.  He  delivered  to  the  claimant  and  to  each  of 
the  other  manufacturers  a  letter  from  the  War  Industries  Board, 
signed  by  himself,  which  was  to  the  effect  that  the  Government 
assumed  a  certain  control  over  the  felt  industry  and  that  ho  contracts 
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could  be  made  between  the  manufacturers  and  civilians  without  the 
consent  of  Government  representatives.  The  Government  also  had 
control  over  wool  and  clippings  and  such  other  materials  as  entered 
into  the  manufacture  of  felt.  All  of  the  manufacturers  agreed  to 
abide  by  the  terms  of  the  letter  of  May  17, 1918,  and  S.  Stroock  &  Co. 
wrote  a  letter  to  the  War  Industries  Board  shortly  afterwards  in 
which  it  stated  that  it  agreed  to  abide  by  the  provisions  of  the  letter 
of  May  17. 

4.  S.  Stroock  &  Co.  were  engaged  during  1918  in  the  performance 
of  Government  contracts  for  many  different  kinds  of  felt,  including 
one  dated  May  2,  1918,  calling  for  the  manufacture  of  240,000  yards 
of  interlining  felt. 

5.  Mr.  D.  A.  Smith,  in  September,  1918,  assumed  the  duties  of  pro- 
curing felt  for  Government  purposes.     He  was  chief  of  the  felt  sec- 
tion, and  his  title  was  that  of  felt  buyer.     On  October  21,  1918,  he 
received  a  requisition  from  the  department  for  100,400  yards  of 
chevron  backing  felt.     On  the  same  day  he   applied  to  the   War 
Industries  Board  for  a  permit  to  buy  the  felt,  which  was  granted 
October  23,  1918.     He  advertised  for  bids,  although  he  was  author- 
ized to  buy  without  advertising,  and  received  responses  from   the 
claimant  and  others.     The  capacity  of  the  felt  manufacturers  of  the 
United  States  was  at  that  time  not  sufficient  to  meet  the  requirements 
of  the  Government.    The  claimant  stated  to  Mr."  Smith  that  if  it 
was  to  enter  into  a  contract  for  40,000  yards  of  backing  felt  as  de- 
sired it  would  be  necessary  for  it  to  be  relieved  in  respect  to  its 
obligations  under  some  other  contracts.    It  was  accordingly  arranged 
between  Mr.  Smith  and  the  claimant  that  the  contract  of  May  2, 1918, 
calling  for  240,000  yards  of  interlining  felt  should  be  modified  by 
a  supplemental  agreement  reducing  the  number  of  yards  to  be  deliv- 
ered.    Such  a  supplemental  contract  was  prepared  and  executed  by 
the  claimant  and  the  United  States,  and  the  number  of  yards  of 
interlining  felt  was  reduced  to  113,8183^  yards.     Mr.  Smith  then  de- 
cided to  place  an  order  with  the  claimant  for  40,000  yards  of  chevron 
backing  felt  in  accordance  with  its  bid  and  on  November  7,  1918,  he 
gave  notice  to  the  claimant  of  an  award  to  it  of  a  contract  for  40,000 
yards  of  No.  2  chevron  backing,  felt  at  $2.30  per  yard  f.  o.  b.  New- 
burgh. 

6.  There  had  been  some  negotiations  between  Mr.  Smith  and  the 
claimant  in  respect  to  a  contract  for  No.  1  facing  felt,  and  the  claim- 
ant had  made  some  quotations  of  prices  at  which  it  would  be  will- 
ing to  manufacture  this  class  of  felt.  The  claimant  was  engaged  to 
its  capacity  in  the  manufacture  of  felting  for  the  Government,  and 
it  appeared  that  if  an  award  were  made  to  it  for  the  No.  1  facing 
felt  it  could  not  accept  the  contract  for  tlie  No.  2  chevron  I  acking 
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felt.    The  award  to  the  claimant  was  therefore  for  the  No.  2  chevron 
backing  felt  only. 

7.  Mr.  Smith  was  responsible  for  the  supply  of  all  kinds  of  felt, 
and  his  decision  was  final  in  the  matter  of  felt  purchases.  A  memo- 
randum of  the  terms  of  the  contract  was  drawn  up  by  Mr.  Smith. 
and  in  accordance  with  the  practice  of  the  department  the  memoran- 
dum was  sent  on  to  the  contract  section  for  the  purpose  of  having^ 
a  formal  written  contract  prepared.  Before  the  contract  was  drawn 
up  the  armistice  was  granted,  and  further  performance  of  the  chiim- 
ant's  contracts  was  suspended. 

8.  The  claimant  had  on  hand  on  November  7,  1918,  clippings  and 
wool  which  were  suitable  for  the  manufacture  of  the  chevron  back- 
ing felt  in  accordance  with  the  specifications  of  the  award  of  that 
date.  These  materials  were  obtained  originally  from  Government 
sources,  and  were  largely  the  result  of  changes  in  the  specifications 
of  other  Government  contracts. 

9.  When  the  performance  of  the  various  contracts  of  the  claimant 
was  suspended  the  officers  of  the  Government  examined  the  materials, 
which  the  claimant  had  on  hand  and  determined  what  materials 
were  adapted  for  the  performance  of  the  several  contracts  and  allo- 
cated to  each  of  the  suspended  contracts  such  materials  as  were 
adapted  to  the  manufacture  of  the  articles  called  for.  The  officers 
allocated  to  the  contract  for  40,000  yards  of  chevron-backing  felt, 
which  was  the  subject  of  the  award  of  November  7,  1918,  certain 
suiting  clips  and  worsted  clips  and  wool,  totaling  32,123  pounds. 
The  bureau  board  at  New  York  determined  the  amount  to  which 
the  claimant  was  entitled  in  respect  to  the  loss  on  these  materials  if 
it  was  entitled  to  anything,  and  in  doing  so  followed  the  rules  that 
had  been  adopted  by  the  department  for  adjustments  in  respect  to 
materials  of  the  kinds  which  the  claimant  had  on  hand.  This  amount 
as  fixed  by  the  bureau  board  is  $7,037.86.  This  is  less  than  the 
amount  first  claimed  by  the  contractor  but  it  has  indicated  its  assent 
to  the  determination  of  the  bureau  board. 

DECISION. 

1.  The  award  to  the  claimant  of  the  contract  for  40,000  yards  of 
chevron-backing  felt,  as  evidenced  by  letter  of  November  7, 1918,  was. 
an  acceptance  of  claimant's  written  offer  of  November  6,  1918,  and 
Mr.  Smith,  in  making  the  award,  was  acting  within  the  scope  of  his 
duties  as  felt  buyer.  The  claimant  had  in  its  possession  on  November 
7, 1918,  suitable  clippings  and  wool  which  had  to  a  large  extent  been 
purchased  for  the  performance  of  other  Government  contracts,  one  of 
which  was  modified  so  as  to  enable  it  to  perform  the  agreement  for 
chevron-backing  felt.     These  materials  it  could  have  sold  in  tlie 
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market,  if  it  had  been  permitted,  for  an  amount  at  least  equal  to  the 
cost  of  the  materials.  It  could  not  have  sold  the  materials  without 
Government  permission. 

2,  Under  these  circumstances  the  claimant  is  entitled  to  relief  ac- 
cording to  the  rules  adopted  by  the  War  Department  for  this  class 
of  case.  The  amount  of  material  and  the  loss  thereon  have  been 
determined  by  the  officers  of  the  United  States  intrusted  with  the 
duty  of  determining  these  matters.  We  do  not  see  any  reason  why 
that  determination  should  be  interfered  with.  It  follows  that  the 
claimant  is  entitled  to  relief  and  the*amount  of  relief  is  that  fixed  by 
the  zone  board  at  New  York,  to  wit,  $7,037.86. 

DISPOSITION. 

This  board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the  ap- 
propriate finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Howe  concurring. 


Digitized  by  VjOOQIC 


Case  No.   1498. 

In  re  CLAIM  OF  T.  B.  STEPHEWSOK. 

1.  PSOKISE  OF  BECOMHENBATIOK  IF  ARTICLE  APPBOVEB.— Where  the 

inventor  of  a  ballet- casting  machine  makes  certain  improvements  to 
adapt  it  to  the  needs  of  ballet  manufacturers)  and  the  Ordnance  Be- 
partment  promises  to  recommend  its  adoption  if  it  meets  the  approval 
of  the  bullet  manufacturers,  and  where,  owing  to  the  armistice,  the  ex- 
perimental installation  of  the  machine  never  takes  place,  there  is  no 
obligation  on  the  part  of  the  Government  to  reimburse  the  inventor  for 
his  expenses  in  making  the  improvements  in  his  machine. 

2.  CLAIM  AKB  BECISION.— Claim  filed  under  the  act  of  March  2,  1919,  for 

f  1,500,  expenses  incurred  in  changing  a  bullet-casting  machine.  Held, 
claimant  is  not  entitled  to  recover. 

Lit.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $1,500  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States  to  make  certain  changes  in  a  bullet-casting 
machine  invented  and  owned  by  claimant. 

2.  No  hearing  has  been  had  in  the  case,  but  the  documentary  evi- 
dence is  voluminous  and,  without  referring  to  it  in  detail,  shows 
-clearly  that  while  officials  of  the  Ordnance  Department  and  the 
Eemington  Union  Metallic  Cartridge  Co.  (Inc.)  were  interested  in 
this  machine  and  were  desirous  of  having  it  so  changed  as  to  manu- 
facture with  great  rapidity  and  with  great  saving  of  labor,  .30-caliber 
1906  slugs  for  Springfield  cartridges,  no  agreement,  express  or  im- 
plied, was  ever  entered  into  between  the  claimant  and  the  United 
States.  It  appears  as  clearly  that  the  claimant  in  good  faith  entered 
upon  the  work  of  so  changing  the  machine  when  the  signing  of  the 
jirmistice  intervened  and  had  incurred  substantial  expenditures  or 
obligations  in  such  efforts. 

3.  In  a  letter  to  this  Board  dated  December  30,  1919,  Mr.  D.  W. 
Lewis,  production  engineer,  Small  Arms  Division,  Ordnance  De- 
partment, stationed  at  the  Eemington  Arms  Co.  plant,  who  was  the 
principal  officer  acting  for  the  Government  in  connection  with  this 
matter,  says: 

"It  is  the  writer's  opinion  that  Mr.  Stephenson  has  a  just  claim 
against  the  Government  for  $1,500,  which  he  expended  in  gjood  faith, 
to  make  over  his  machine  for  Government  uses.     Mr.  Stephenson 
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agrees  to  give  this  machine  to  the  Government  if  this  claim  of  $1,500 
is  paid.  If  settlement  is  made,  the  writer  believes  the  Government 
wiH  acquire  a  machine  which  can  be  used  at  Frankford  Arsenal  for 
the  casting  of  bullets  which  will  do  away  with  a  great  number  of 
female  help  and  will  effect  material  saving  in  the  making  of  slugs 
for  the  .30-calibers.  He  further  believes  that  Mr.  Stephenson  is 
making  a  very  low  claim  for  the  amount  of  work  and  money  he  has 
expended  on  [making  changes  in]  this  machine." 

DECISION. 

In  view  of  the  foregoing,  this  Board  can  do  no  other  than  deny 
relief.    A  final  order  denying  relief  will  be  entered  accordingly. 
Col.  "Delafield  and  Mr.  Patterson  concurring. 
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Case  No.  2314. 

///  re  CLAIM  OF  COLUMBIA  TTWIVEKSITY. 

1.  USE    OF    CLAIMAlfT'S    TELEPHONE. — Where    civilians    employed    in   the 

Chemical  Warfare  Service,  while  engaged  in  research  work  for  the  Oov- 
ernment  in  claimant's  laboratories,  used  claimant's  telephone  in  con- 
nection with  official  business,  an  Implied  agreement  arose  under  which 
the  Oovemment  is  obligated  to  reimburse  claimant  for  the  cost  of  such 
telephone  calls. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  implied  agreement  Resulting  from  the  use  of  claimant's  telephone  for 
Oovernment  business.    Held,  claimant  is  entitled  to  relief. 


Mr.  Eaton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 


The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $75.22,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Messrs.  C.  P.  McNeil  and  W.  G.  Horsch,  of  the  Chemical  War- 
fare Service,  were  stationed  at  Columbia  University  in  New  York 
during  1917  and  1918  for  the  purpose  of  doing  research  work  in  con- 
nection with  the  Chemical  Service  of  the  Government.  These  gentle- 
men used  a  telephone  line,  which  was  called  "  University  Drop  127," 
solely  in  connection  with  their  Government  service.  Many  of  the 
calls  were  over  the  long-distance  telephone.  These  calls  were  charged 
by  the  telephone  company  to  the  claimant  and  paid  for  by  it.  Both 
Mr.  McNeil  and  Dr.  Horsch  have  made  affidavits  that  "  the  calls  w^ere 
all  made  in  connection  with  official  business  and  were  necessary  in 
the  military  service."  The  charges  for  telephone  calls  are  itemized 
and  their  correctness  certified  by  the  bursar  of  Columbia  University. 
The  items  of  charge  have  been  examined  and  approved  by  J.  G. 
Anthony,  major  of  the  Signal  Corps,  and  S.  F.  E.  Fuhrmann,  chief 
property  officer  of  the  Research  Division  Chemical  Warfare  Service. 

3'.  The  following  letter  from  the  office  of  the  Chief  Signal  Officer, 
dated  December  1, 1919,  is  quoted: 

"  There  is  enclosed  a  voucher  covering  services  rendered  Research 
Division  of  the  Chemical  Warfare  Service  at  Columbia  University, 
from  October  1, 1917,  to  June  24,  1918,  in  amount  $75.22. 
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"  2.  No  contract  was  entered  into  for  this  service  due  to  the 
emergency  then  existing.  The  services  were,  however,  rendered  in 
good  faith  and  recommendation  is  made  that  Columbia  University 
be  reimbursed. 

"  3.  In  the  event  of  settlement  the  appropriation  '  Signal  Service 
of  the  Army,  1918,'  should  be  charged. 

"  By  authority  of  the  Chief  Signal  Officer : 

"(Signed)  F.  R.  Curtis, 

'^Colonel^  Signal  Corps.'''* 

DECISION. 

1.  There  is  no  evidence  of  any  express  agreement  between  Colum- 
bia University  and  the  United  States  in  respect  to  charges  for  tele- 
phone calls,  but  it  does  not  appear  that  the  United  States  Govern- 
ment expected  Columbia  TTniversity  to  pay  for  such  use  of  the  tele- 
phone as  Government  agents  stationed  at  the  university  found 
necessary  in  the  course  of  the  performance  of  their  governmental 
duties.  If  the  chemists  by  favor  of  the  university  had  free  use  of 
its  laboratories  for  governmental  purposes  it  does  not  follow  that 
the  university  intended  to  make  a  gift  to  the  United  States  of  its 
telephone  facilities.  The  contrary  inference  is  the  only  justifiable 
one  under  all  the  circumstances. 

2.  The  telephone  calls  were  all  for  governmental  purposes  and 
the  Government  should  pay  for  them. 

3.  An  implied  agreement  therefore  arose  by  which  it  became  the 
duty  of  the  United  States  to  reimburse  Columbia  University  for 
such  payments  as^  it  has  made  for  necessary  telephone  calls  by  Gov- 
ernment employees  stationed  at  the  university.  The  items  making 
up  the  charges  of  $75.22  have  all  been  examined  and  approved  by 
Government  officers.  There  seems  to  be  no  reason  why  Columbia 
University  should  not  be  repaid  the  sum  of  $75.22. 

Note  Col.  Curtis's  statement:  "3.  In  the  event  of  settlement  the 
appropriation  '  Signal  Service  of  the  Army,  1918 '  should  be 
charged." 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this* 
decision  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the 
appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  2139. 

In  re  CLAIM  OF  SIGMTJKD  EISNEE  CO. 

1.  FACILITIES. — Where  claimant  had  a  contract  to  examine,  measure,  and 
shrink  an  indefinite  quantity  of  cloth  for  the  Government,  and  where 
claimant  was,  in  connection  therewith,  instructed  to  increase  its  facili- 
ties and  to  develop  a  greater  capacity  for  the  handling  of  all  Govern - 
ment- owned  material  to  be  used  in  the  manufacture  of  Army  clothing 
under  existing  contracts,  there  arose  an  implied  obligation  on  the  part 
of  the  ITnited  States  Government,  under  the  act  of  March  2,  1919,  to 
save  claimant  harmless  on  this  loss  sustained,  by  reason  of  the  installa- 
tion of  such  facilities. 

S.  CLAIM  AND  DECISION. — This  is  an  appeal  from  the  decision  of  the  Oi&ce 
of  Director  of  Purchase  upon  a  claim  for  $6,863.29,  wherein  claimant 
seeks  reimbursement  for  facilities  procured  in  connection  with  cer- 
tain Government  work.  Held,  that  claimant  should  be  saved  harmless 
from  loss  sustained. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Office  of  the  Director 
of  Purchase  upon  a  claim  for  $6,863.29,  reimbursement  of  expendi- 
tures made  and  obligations  incurred  upon  the  faith  of  Quartermas- 
ter Corps  contract  No.  3794,  dated  June  20,  1918,  between  Sigmund 
Eisner  Co.,  of  Bed  Bank,  N,  J.,  and  the  Government,  acting  through 
Col.  Alexander  R.  Piper,  Quartermaster  Corps,  United  States  Army, 
under  which  the  claimant  agreed  to  examine,  measure,  and  shrink 
woolen  and  cotton  materials. 

2.  At  the  time  this  contract  was  entered  into  the  claimant  was 
engaged  in  the  manufacture  of  Army  overcoats,  uniforms,  macki- 
naws,  shirts,  and  other  articles  of  apparel,  for  the  performance  of 
which  the  Government  agreed  to  furnish  30,000  to  40,000  yards  of 
woolen  and  cotton  materials  a  day  shrunk  and  ready  for  use. 

3.  Shortly  before  the  present  contract  was  entered  into,  Lieut. 
H.  W.  Chase,  Quartermaster  Corps,  in  charge  of  the  shrinking  and 
finishing  section  of  the  office  of  the  zone  supply  officer  at  New  York, 
inquired  of  Mr.  H.  Raymond  Eisner,  vice  president  of  the  claimant, 
as  to  its  capacity  for  shrinking  and  finishing  Government-owned 
materials  and  was  informed  that  during  the  summer  months  th5^ 
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favorable  weather  conditions  for  drying  increased  the  capacity  of  its 
then  existing  facilities  to  a  maximum  of  15,000  to  18,000  yards  i>er 
day. 

4.  Shortly  thereafter,  Lieut.  Chase  was  directed  to  make  an  in- 
spection of  the  claimant's  shrinking  and  finishing  facilities,  and  he 
confirmed  the  information  given  by  Mr.  Eisner  and  recommended 
that  the  present  contract  be  entered  into  with  the  claimant. 

5.  The  capacity  of  the  shrinking  plants  in  the  New  York  zone  was 
inadequate  to  supply  the  requirements  of  manufacturers  to  whom 
the  Government  had  agreed  to  furnish  cloth  for  the  production  of 
Army  clothing,  and  this  condition  was  aggravated  in  June,  1918, 
when  Lieut.  Chase  found  it  to  be  in  the  interest  of  the  Government 
to  cancel  seven  or  eight  shrinking  and  finishing  contracts  because  of 
unsatisfactory  workmanship.  Shortly  thereafter  and  about  the  time 
w^hen  contract  Xo.  3794  was  entered  into,  Lieut.  Chase  consulted  Mr. 
Eisner  and  asked  if  it  would  b^  possible  for  the  claimant  to  increase 
its  shrinkage  and  finishing  facilities  to  enable  it  to  take  care  of  all 
Government-owned  materials  to  be  furnished  for  its  use  in  the  manu- 
facture of  garments  under  existing  contracts.  Mr.  Eisner  replied 
in  the  affirmative,  and  Lieut.  Chase  stated  to  Mr.  Eisner  that  it  would 
be  "great"  if  he  would  procure  the  facilities  for  so  doing,  and  sug- 
gested several  types  of  equipment  and  sources  of  supply.  Upon  the 
faith  of  contract  Xo.  3794  and  Lieut.  Chase's  instructions  the  claim- 
ant ordered  equipment  to  be  delivered  and  installed  in  August,  1918, 
costing  approximately  $15,006.59. 

6.  Mr.  Eisner  testified  that  the  labor  cost  of  shrinking  and  finish- 
ing materials  after  the  installation  of  the  increased  facilities  w^ould 
amount  to  not  more  than  3  per  cent,  and  as  the  Government  was 
obligated  to  pay  the  claimant  from  1  to  2  cents  per  yard  for  the 
handling  of  this  material  a  very  substantial  percentage  could  be  used 
to  amortize  the  cost  of  the  increased  facilities.  The  claimant  ex- 
pected to  be  able  to  completely  amortize  the  cost  of  the  increased 
facilities  under  the  present  contract. 

7.  Although  the  orders  for  the  equipment  with  which  to  increase 
its  facilities  contemplated  delivery  in  time  to  enable  the  plant  to  start 
operation  in  August,  some  of  the  essential  equipment  was  not  deliv- 
ered until  shortly  before  the  armistice  was  signed  and  the  plant  was 
never  operated.  Production  under  all  garment  contracts  was  sus- 
pended shortly  after  November  11,  1918,  and  upon  receipt  of  this 
notice,  which  in  fact  likewise  suspended  work  under  contract  No. 
3794,  the  claimant  canceled  all  orders  for  equipment  which  had  not 
yet  been  delivered  and  effected  the  disposal  of  the  equipment  already 
installed  as  above  and  for  which  it  had  no  use  in  its  normal  business. 
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DECISION. 

1.  The  written  contract  with  the  Government  was  silent  as  to  the 
iliiantity  of  material  to  be  handled  by  the  claimant,  and,  therefore,  it 
is  competent  to  consider  other  evidence  as  to  the  intention  of  the 
parties  in  this  respect.  The  testimony  of  the  claimant  that  Lieut. 
Chase  instructed  and  urged  it  to  increase  its  facilities  and  to  develop 
a  greater  capacity  for  the  handling  of  all  Government-owned  ma- 
terial to  be  used  in  the  manufacture  of  army  clothing  under  existing 
contracts  is  confirmed  by  Lieut.  Chase,  and  it  is  the  opinion  of  this 
Board  that  the  claimant  was  justified  in  increasing  its  facilities. 

2.  The  claimant  should  be  saved  harmless  against  loss  on  account 
of  its  proper  action  in  the  premises.  Tt  is  entitled  to  payment  in  a 
.sum  equal  to  the  exact  amount  paid  to  release  itself  of  obligations 
incurred  upon  the  faith  of  the  present  contract,  and  also  to  the  dif- 
ference between  the  cost  of  such  equipment  as  was  delivered  to  it 
and  the  market  value  of  such  equipment  at  the  time  when  it  was  sold 
or  otherwise  disposed  of  or  appropriated  by  the  claimant. 

DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
jiscertained  and  computed  in  accordance  with  this  decision. and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and 
Traffic  Division,  and  will  make  the  statutory  award  and  cause  the 
same  to  be  executed  on  behalf  of  the  United  States  and  by  the 
claimant  and  to  be  transmitted  to  the  appropriate  finance  officer  for 
payment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2008. 

In  re  CLAIM  OF  TIEFIT  PAHTS  CO. 

1.  EXPENDITTJBES  ON  FAITH  OF  CONTRACT.— Where  a  claimant  is  unable 

to  show  that  any  work  was  done  under  an  alleged  contract  or  that  any 
expenditures  or  commitments  were  made  on  the  faith  of  the  contract ^ 
claimant  is  not  entitled  to  relief  under  the  act  of  March  2,  1919. 

2.  EECOMMENDATION.-^— A  recommendation  of  an  award  is  not  a  contract. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

a  written  notice  that  a  contract  had  been  awarded  claimant  for  the 
manufacture  of  woolen  breeches.  Held,  claimant  is  not  entitled  to  re- 
lief. There  was  no  contract  and  no  expenditures  made  on  the  faith 
of  the  alleged  agreement. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  is  an  appeal  on  a  class  A  claim  from  the  Claims  Board,  Of- 
fice of  Director  of  Purchase.  A  statement  of  claim,  Form  A,  has  been 
filed  under  Purchase,  Storage,  and  Traffic  Division  Supply  Circular 
No.  17, 1919,  for  $1,135.95,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  the  claimant  and  the  United  States.  The 
claim  is  made  up  of  the  following  items : 

1  baler,  cost  $282,  value  to-day  about  J$150.  loss $132.00 

1  bale  burlap,  cost  $512.81,  disp'jsed  at  $422,  loss 90.81 

Thread,  cost  $207.14,  worth  to-day  about  $150,  loss 57. 14 

Tape,  cost  $462,  worth  to-drxy  $231,  loss 231.00 

Factor^'  and  business  idle  4  weeks  at  .«150,  loss 600.00 

Trip  to  Jeffersonville 25.00 

$1, 135.  m 
FINDINGS  OF  FACT. 

1.  Prior  to  the  alleged  contract  upon  which  claimant  is  making 
this  claim,  it  is  claimed  it  had  been  awarded  three  contracts  by  the 
United  States  Government: 

Contract  No.  904,  for  55,000  pairs  O.  D.  breeches. 

Contract  No.  1213-C  for  32,000  pairs  O.  D.  breeches,  dated  March 
11,  1918. 

Contract  No.  4124-J,  for  18,000  pairs  O.  D.  breeches,  dated  June 
12, 1918. 

At  the  time  the  claimant  entered  into  the  alleged  contract  upon. 
which  it  is  now  making  this  claim,  it  was  engaged  upon  the  per- 
formance  of  the  last-mentioned  contract  and  the  cotton  pants  therein 
provided  for  were  then  in  process  of  manufacture.  The  materials 
which  entered  into  those  pants,  except  the  sewing  and  labels,  were 
furnished  by  the  Government. 
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The  claimant  alleges  that  on  or  about  November  4,  1918,  it  was 
notified  by  Capt.  Houston,  an  officer  of  the  Quartermaster's  Depart- 
ment at  Jeffersonville,  Ind.,  acting  under  the  authority,  direction,  or 
instruction  of  the  Secretary  of  War,  that  it  had  been  awarded  a  con- 
tract for  the  making  of  60,000  wool  pants  at  75  cents  per  pair,  or 
80  cents  if  baled,  and  was  further  instructed  that  the  order  was  to  be 
executed  speedily.  Claimant  alleges  that  such  contract  was  entered 
.  into  by  the  authority  of  Harry  L.  Wells,  chief  of  uniform  section^ 
clothing  branch.  Clothing  and  Equipage  Division,  Office  of  Director 
of  Purchase.  The  testimony  of  Harry  L.  Wells  is  to  the  effect  that 
while  an  award  of  the  contract  in  question  had  been  recommended 
for  claimant,  and  it  had  been  notified  that  the  contract  had  been  or 
would  be  awarded,  that  no  contract  had  in  fact  been  awarded  or 
approved  and  that  no  contract  was  actually  entered  into  with  claim- 
ant other  than  what  it  might  have  assumed  from  the  notice  of  Capt. 
Houston  that  one  had  been  awarded  to  it.  Claimant  was  notified  that 
the  contract  would  not  be  proceeded  with  on  or  about  the  14th  day  of 
November,  1918.  The  original  invoices  attached  to  the  files  show 
that  the  goods  upon  which  the  claimant  is  alleging  its  loss  were 
purchased  beginning  March  20, 1918,  and  ending  September  25,  1918, 
inclusive. 

DECISION. 

It  is  evident  from  the  evidence  of  the  claimant  itself  that  it  lost 
nothing  and  is  entitled  to  no  recovery  on  account  of  the  alleged  con- 
tract in  question.    The  claimant  states  as  to  the  materials : 

*'  That  said  raw  material  therein  referred  to  was  purchased  partly 
for  the  purpose  of  completing  the  contract  then  on  hand  and  partly 
for  the  purpose  of  doing  any  work  under  the  new"  contract  it  might 
be  awarded  by  the  Government;  that  said  purchases  made,  in  antici- 
pation of  new  contracts,  were  made  for  the  purpose  of  assuring  the 
Government  that  if  any  contracts  were  aw^arded  the  Urfit  Pants 
Co.  said  Urfit  Pants  Co.  would  be  able  to  carry  the  same  out 
promptly  and  with  great  dispatch.  These  purchases,  in  anticipation 
of  future  contracts,  assured  the  Government  not  only  of  the  carrying/ 
out  of  the  contract  promptly,  but  removed  any  possibility  of  unavoid- 
able delays,  by  either  the  difficulty  of  obtaining  necessary  material, 
or  delays  in  transportation.'' 

:K  an  i»  V  4:  «  « 

"  The  baler  mentioned  therein,  while  purchased  for  use  on  Govern- 
ment contract  No.  4124-J,  came  in  too  late  to  be  used  on  said 
contract,  so  it  was  held,  to  be  used  upon  the  new  contract,  which  was 
assured  the  Urfit  Pants  Co." 

The  original  invoice  shows  that  the  baler  was  ordered  August  S, 
1918,  and  that  it  was  shipped  August  29,  1918,  from  Ann  Arbor, 
Mich.,  to  Newport,  Ky. 
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2.  As  to  the  item  which  the  claimant  is  claiming  on  account  of  idle- 
ness of  its  factory,  it  seems  from  claimant's  testimony  that  the  lost 
time  claimed  was  not  continuous,  but  made  up  of  odd  days  and  hours 
during  which  its  factory  was  idle,  spread  over  the  whole  time  it  was 
doing  Government  work,  and  had  no  connection  with  the  contract  in 
question.  Such  four  weeks  of  idleness  could  not  of  course  have 
elapsed  from  the  date  of  this  alleged  contract,  November  4,  1918, 
down  to  the  date  when  he  was  informed  that  the  contract  would  not 
be  proceeded  with. 

It  is  not  possible  that  the  damage  claimed  by  the  claimant  on 
account  of  loss  arising  out  of  this  contract  can  have  any  merit  what- 
ever. The  alleged  contract,  which  never  ripened  into  an  actual  con- 
tract, was  of  November  4,  1918.  and  the  notice  to  proceed  no  further 
with  it  was  only  11  days  later.  The  trip  to  Jeffersonville,  Ind.,  was 
made  November  7,  1918.  but  claimant  made  no  answer  to  the  ques- 
tionnaire asking  its  purpose.  It  must  be  considered  here  as  an 
ordinary  busines-s  expense. 

No  work  was  done  upon  the  alleged  contract  and  no  expenditures 
or  commitments  were  made  on  the  faith  of  it. 

The  decision  of  the  Claims  Board,  Office  of  Director  of  Purchase, 
is  affirmed,  and  the  claim  should  be  disallowed. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  1968. 

In  re  CLAHC  OF  SPEB  MEL  CLOTHINO  COBPOBATIOH. 

1.  BSCOMKENDATION  OF  AWAED. — Ee commendation  of  an  award  is  not  an 
agreement  within  the  meaning  of  the  act  of  March  2,  1919,  and  where 
no  contract  was  made  or  orders  given  there  can  be  no  liability  on  the 
United  States. 

d.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  damages 
under  alleged  oral  agreement  for  the  manufacture  of  uniform  coats. 
Held,  no  agreement. 


Mr.  Hamilton  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 


The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  by  the  Sper  Mel  Clothing  Corpora- 
tion, 47  Broome  Street,  New  York,  for  $15,344,  damages  sustained 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  on  or 
about  November  4,  1918,  between  the  claimant  and  the  Government, 
acting  through  Mr.  Harry  L.  Wells,  acting  chief,  uniform  section, 
manufacturing  branch.  Clothing  and  Equipage  Division,  Quarter- 
master Corps,  United  States  Army,  New  York  office,  for  the  manu- 
facture of  40,000  uniform  coats  from  Government-owned  materials. 

2.  On  or  about  September  24,  1918,  the  claimant  submitted  a  pro- 
posal for  the  manufacture  of  wool-lined  service  coats  in  accordance 
with  specifications  No.  1356  at  the  rate  of  8,000  per  week.  On 
October  29,  Mr.  Wells  forwarded  a  recommendation  to  the  Office  of 
the  Quartermaster  General  at  Washington  that  a  contract  be  issued 
to  the  claimant  for  the  manufacture  of  40,000  coats,  deliveries  to 
cover  a  period  of  10  weeks. 

3.  Having  entirely  completed  the  performance  of  earlier  contracts 
and  being  without  work  and,  it  is  alleged,  having  received  an  offer 
for  its  plant  which  the  claimant  desired  to  accept  in  the  event  it  was 
not  to  perform  further  Government  contracts,  the  claimant  asked 
Mr.  Wells  whether  additional  contracts  would  be  awarded  to  it.  The 
claimant  testified  that  Mr.  Wells  stated  to  him  that  he  had  no  reason 
to  worry  and  supported  his  assurances  by  exhibiting  a  book  con- 
taining an  entry  "  Sper  Mel  Clothing  Co.,  40,000  coats." 
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4.  Mr.  Wells  denied  having  shown  the  claimant  any  writing  such 
as  that  described  by  the  claimant.  He  testified  that  he  remembered 
having  been  approached  by  a  representative  of  the  claimant  com- 
pany and  having  been  interrogated  as  alleged,  but  denied  having  told 
the  claimant  or  in  any  way  led  the  claimant  to  believe  that  a  con- 
tract had  been  awarded  to  it  as,  at  the  time  of  the  claimant's  call,  the 
fact  was  otherwise. 

5.  Mr.  Wells  admits  as  a  likely  possibility  that  he  told  the  claim- 
ant that  it  had  been  recommended  for  an  award,  as  it  was  his  custom 
to  give  such  information  to  prospective  contractors.  He  insists,  how- 
ever, that  such  a  statement  if  made,  was  qualified  by  a  warning  that 
the  recommendation  was  not  a  final  action  and  had  been  submitted 
to  the  office  of  the  Quartermaster  General  at  Washington  for  ap- 
proval. At  the  time  of  the  conversation  referred  to  the  recommenda- 
tion had  not  been  acted  upon. 

DECISION. 

1.  It  has  been  .repeatedly  and  correctly  held  that  a  courtesy  ex- 
tended to  a  prospective  contractor  by  a  Government  officer  in  keeping- 
it  advised  of  the  status  of  its  business  with  the  Government  can  not 
later  be  construed  as  an  act  binding  the  Government  in  any  way. 

2.  In  its  consideration  of  the  recommendations  made  by  the  New 
York  branch,  the  Office  of  the  Quartermaster  General  at  Washington, 
\vhich  reserved  to  itself  the  right  of  final  action,  had  not  yet  arrived 
at  a  decision.  Information  that  its  proposal  had  been  regarded 
favorably  by  subordinate  offices  might  justify  the  assumption  of  a 
business  risk  by  the  claimant,  but  no  construction  of  an  act  merely 
communicating  such  information  to  the  claimant  can  be  regarded 
as  binding  the  Government. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  1840. 

In  re  CLAIM  OF  LAHBEBTVILLE  EirBBEK  CO. 

1.  SirSPEHSION  OF  FORMAL  COHTBACT. — When  a  formal  contract  is  sus- 
pended the  contractor  is  entitled  to  settlement  nnder  Supply  Circular 
No.  Ill  in  respect  to  the  uncompleted  portion  of  the  contract. 

IK.  CLAIM  AND  DECISION. — Claim  presented  under  Oeneral  Order  103  based 
upon  a  formally  executed  contract  for  hip  rubber  boots.  Held,  claim- 
ant is  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $508.73,  under  the  following 
circumstances : 

2.  On  or  about  the  19th  day  of  October,  1918,  the  claimant  entered 
into  a  formal  duly  executed  and  written  contract  with  the  United 
States  providing  for  the  manufacture  and  delivery  by  the  claimant 
of  approximately  10,004  pairs  of  hip  rubber  boots  at  a  unit  price  of 
$5.25  per  pair,  the  contract  number  being  7152-N.  The  claimant 
has  manufactured  and  delivered  and  been  paid  for  the  hip  boots 
called  for  by  this  contract  with  the  exception  of  116  pairs.  The 
armistice  intervened  before  this  small  number  was  manufactured 
and  shipped.  No  supplemental  or  settlement  or  cancellation  agree- 
ment has  been  executed  in  respect  to  contract  No.  7152-N.  This  con- 
tract was  suspended  at  the  request  of  the  United  States  shortly  after 
the  armistice. 

DECISION. 

The  claimant  is  entitled  to  receive  whatever  may  be  due  it  in  re- 
spect to  the  small  number  of  pairs  of  rubber  boots  which  the  United 
States  has  not  taken. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action 
under  Supply  Circular  No.  111. 

Col.  Dela field  and  Mr.  ITowe  concurring. 
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Case  No.  328. 

In  re  CLAIM  OF  MILWAITKEE  PATENT  LEATHEK  CO. 

1.  STJBCONTEACTOBr— HO    AGEEEKEHT   WITH   GOVEEHMEHT.^A   subcon- 

tractor whose  contract  is  breached  because  of  the  signing  of  the  armis- 
tice, has  no  agreement  with  the  Government,  and  therefore  can  not 
present  a  claim  against  the  Government  under  the  act  of  HArch  2, 1919. 

2.  CLAIM  AHB  DECISIOH.— Claim  under  the  act  of  March  2,  1919,  for  the 

value  of  leather  khaki  splits  left  on  claimant's  hands  at  the  time  of 
the  signing  of  the  armistice.  Claimant  was  a  subcontractor.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  class  B,  for  $3,559.08,  which  claimant  alleges  to 
be  the  value  of  88,977  square  feet  of  leather  khaki  splits  for  Gov- 
ernment Army  purposes,  alleged  by  claimant  to  have  had  on  hand 
at  the  armistice. 

The  claim  was  set  for  a  hearing,  along  with  others,  on  October 
24:,  1919.    Claimant  appeared  at  the  hearing,  by  its  representative. 

This  Board  finds  the  following  to  be  the  facts  in  this  case: 

FINDINGS   OF  FACT. 

1.  Some  time  prior  to  the  armistice,  claimant  made  a  contract  for 
l.OOO  dozen  khaki  splits  with  C.  W.  Stafford  &  Co.,  Chicago,  III., 
which  company  appears  to  have  had  a  contract  with  the  Helmholz 
Mitten  Co.,  which  in  turn  had  a  Government  contract.  No.  2563-C, 
for  gloves. 

2.  After  the  armistice  and  in  consequence  thereof,  C.  W.  Stafford 
&  Co.  canceled  its  contract  w^ith  claimant,  leaving  claimant  with 
838  dozen,  or  55,727  square  feet  of  said  khaki  splits,  valued  at 
$2,229.08. 

8.  Claimant  also  made  a  contract  some  time  prior  to  the  armistice 
for  500  dozen  khaki  splits,  with  Edgar  S.  Kiefer  Tanning  Co.,  of 
Chicago,  111.,  which  company  appears  to  have  had  a  contract  with 
the  Tecumseh  Facing  Mills,  which  in  turn  had  a  Government  con- 
tract. No.  2697-C,  for  gloves. 

4.  Said  Edgar  S.  Kiefer  Tanning  Co.,  after  the  armistice  and  in 
consequence  thereof,  canceled  its  contract  with  claimant  and  left 
claimant  with  500  dozen,  or  33,250  square  feet,  of  these  splits  on 
hand,  valued  at  $1,330. 

5.  Claimant  tluis  had  after  the  armistice  88,977  square  feet  of 
khaki  splits,  valued  at  $3,559.08,  the  amount  of  claimant's  claim. 
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6.  It  does  not  appear  that  C.  W.  Stafford  &  Co.  had  a  right  to 
reject  the  838  dozen  splits  which  claimant  had  lawfully  sold  to  said 
Stafford  &  Co.  in  pursuance  of  its  contract  with  them,  nor  does  it 
appear  that  claimant  was  obligated  to  accept  said  khaki  splits  so  re- 
jected, or  that  claimant  did  not  have  a  good  claim  against  Stafford 
&  Co.  for  the  full  value  of  said  splits. 

7.  It  does  not  appear  that  Edgar  S.  Kiefer  Tanning  Co.  had  a 
right  to  reject  the  500  dozen  khaki  splits  which  claimant  had  lawfully 
sold  to  said  Kiefer  Tanning  Co.  in  pursuance  of  its  contract  with 
that  company,  nor  does  it  appear  that  claimant  was  obligated  to 
accept  said  500  dozen  khaki  splits,  so  rejected,  or  that  claimant 
did  not  have  a  good  claim  against  the  Kiefer  Tanning  Co.  for  the 
full  value  of  said  splits. 

8.  So  far  as  appears,  claimant  had  lawfully  fulfilled  or  was  in 
position  to  fulfil  its  contracts  with  C.  W.  Stafford  &  Co.  and  with 
the  Edgar  S.  Kiefer  Tanning  Co.,  and  neither  of  said  contractors 
had  the  right  to  impose  upon  claimant  any  losses  which  they  might 
have  sustained  because  the  armistice  was  signed. 

9.  There  is  no  evidence  that  the  Government  agreed  to  purchase 
of  claimant  these  88,977  square  feet  of  khaki  splits,  nor  is  there  any 
evidence  that  claimant  tendered  the  same  to  the  Government,  or  that 
claimant  is  holding  the  same  subject  to  the  order  of  the  Government* 

DECISION. 

1.  Claimant  has  shown  no  agreement  with  the  Government  wiiere- 
by  the  Government  has  undertaken  to  pay  the  damages  which  claim- 
ant sustained  by  reason  of  the  breach  on  the  part  of  C.  W.  Stafford 
&  Co.  of  its  contract  with  claimant,  nor  has  claimant  shown  any 
agreement  with  the  Government  whereby  the  Government  has  under- 
taken to  pay  the  damages  sustained  by  claimant  on  account  of  the 
breach  on  the  part  of  Edgar  S.  Kiefer  Tanning  Co.  of  its  contract 
\v'ith  claimant. 

2.  The  claimant's  claim  should  be  dismissed. 

DISPOSITION. 

An  order  should  be  entered  dismissing  the  claim  of  claimant  and 
denying  the  relief  prayed  for  in  its  statement  of  claim. 
Col.  Delafield,  Mr.  Hunt,  and  Mr.  Bryant  concurring. 
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Case  No.  695. 

In  re  CLAIM  OF  F.  W.  KcLAHATHAH  A  SON. 

1,  CIECITKSTANCES  IMPLYING  AN  AGEEEMENT.— Where  claimant  was  in- 

formed by  authorized  officers  that  it  had  been  recommended  for  a  con- 
tract for  a  definite  nnmber  of  garments,  delivery  to  commence  on  a 
definite  date,  and  claimant  received  materials  supplied  by  the  Govern- 
ment for  the  purpose  of  the  contract  which  as  a  matter  of  fact  had, 
unknown  to  claimant,  been  approved  by  the  Board  of  Awards,  there  is 
an  implied  agreement  within  the  purview  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  implied  agreement  for  the  manufacture  of  woolen  trousers.  Held, 
claimant  is  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  in  a  petition  in  the  nature  of  Form  B  has  been  filed  under 
Purchase,  Storage  and  Traffic  Division  Supply  Circular  No.  17,  1919, 
for. $6,170  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  On  October  4,  1918,  Mr.  Frank  W.  McLanathan,  who  is  the  sole 
owner  and  manager  of  the  claimant,  F.  W.  McLanathan  &  Son,  had  a 
conversation  with  Mr.  Bernard  F.  Tully,  an  assistant  in  the  uniform 
section.  Clothing  and  Equipage  Division,  Quartermaster  General's 
office,  New  York,  which  conversation,  it  is  now  contended,  forms  the 
basis  for  the  present  claim  for  $6,170  for  reimbursement  of  expendi- 
tures made  in  anticipation  of  a  Government  contract  for  20,000  pairs 
of  woolen  trousers. 

The  purpose  of  Mr.  McLanathan's  visit  to  Mr.  Tully  on  October  4 
was  to  straighten  out  a  misunderstanding  with  the  Boston  office 
about  a  contract  which  the  claimant  was  then  seeking  to  obtain.  The 
differences  over  this  first  contract  were  adjusted  satisfactorily  by 
Mr.  Tully,  and  claimant  was  given  a  contract,  No.  6965-B,  to  manu- 
facture 15,000  pairs  of  trousers,  for  which  the  Government  was  to 
furnish  the  material.  When  claimant  was  ordered  to  suspend  opera- 
tions on  this  contract  on  November  15,  1918,  claimant  had  manufac- 
tured about  one-third  of  the  15,000  trousers  called  for.  Full  settle- 
ment has  been  made  with  the  Government  on  account  of  this  con- 
tract, under  which  claimant  was  paid  the  price  agreed  for  the  com- 
pleted trousers  and  21  cents  apiece  for  the  10,505  which  were  not 
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-completed,  and  for  which  the  Government  had  furnished  the  cloth, 
:and  so  its  only  importance  on  the  claim  now  presented  is  to  explain 
the  whole  interview  between  claimant  and  Mr.  Tully  which  occurred 
on  October  4,  1918,  and  to  show  what  items  of  claim  herein  made,  if 
any,  have  not  already  been  allocated  to  the  first  contract. 

3.  Mr.  McLanathan's  version  of  the  conversation  with  Mr.  Tall> 
on  October  4  was  substantially  as  follows : 

"  I  told  Mr.  Tully  I  could  not  take  a  Government  contract  unless 
I  got  definite  assurances  of  further  contracts,  as  it  would  not  pay  me 
to  take  one  contract  and  build  up  an  organization  unless  I  could  have 
a  minimum  of  two  contracts.  Mr.  Tully  answered  he  was  glad  to 
get  good  contractors,  and  would  place  a  contract  with  me  at  once, 
and  give  definite  assurances  of  a  further  contract  or  contracts,  and 
it  would  be  a  good  plan  to  train  help  and  build  up  equipment  for 
larger  production  on  a  second  contract.  Mr.  Tully  said, '  I  will  give 
you  a  small  contract  first,  larger  later.'  There  was  no  agreement  as 
to  price,  quantity,  or  whether  the  future  contract  should  be  for  coats 
or  trousers." 

Mr.  McLanathan  testified  that  he  took  the  first  contract,  feeling 
rabsolutely  sure  of  a  second  one. 

4.  Mr.  Alfred  C.  Gaunt,  who  was  present  at  the  conference  between 
Mr.  McLanathan  and  Mr.  Tully,  testified  as  to  it  substantially  as 
follows : 

"Mr.  Tully  stated  the  Government  was  in  need  of  trousers,  and 
was  looking  for  good  contractors ;  that  he  would  award  a  first  con- 
tract for  15,000  pairs  of  trousers,  and  would  want  Mr.  McLanathan 
to  prepare  for  further  contracts  for  either  coats  or  trousers,  as  a 
second  contract  would  follow.  Mr.  Tully  also  said  that  contractors 
would  be  rated  for  future  awards  on  their  past  performance  on  con- 
tracts, and  that  the  manner  in  which  the  claimant  performed  the  first 
•contract  would  govern  the  allotment  on  further  contracts.'' 

5.  Mr.  Tully  testified  in  effect  as  follows : 

His  duties  did  not  permit  him  to  award  contracts,  but  that  his 
functions  were  merelv  to  consider  applications  for  contracts  and  make 
recommendations.  His  office  had  a  definite  policy  which  was  fol- 
lowed closely  so  as  not  to  mislead  contractors,  viz,  all  applicants  for 
•contracts  were  told  that  if  they  performed  satisfactorily  their  present 
contracts,  and  if  the  Government  need  continued,  it  was  the  policy  of 
the  office  to  keep  producing  operators  on  our  lx)oks  for  future  awards, 
but  his  office  never  awarded  a  contract  unless  the  local  depot  recom- 
mended it.  He  never  gave  Mr.  McLanathan  any  assurance  or  prom- 
ise of  a  further  contract,  as  it  was  directly  against  their  policy.  He 
did  not  advise  claimant  to  make  immediate  preparations  to  handle  a 
second  contract.  He  generally  told  contractors  that  if  they  wanted 
to  secure  a  larger  contract,  the  best  way  to  obtain  it  was  to  secure  a 
Tiigh  rating  on  production  on  present  contracts.  The  witness  ad- 
mitted that  this  would  necessarily  entail  increasing  the  contractor's 
organization.  Mr.  Tully  testified  that  he  did  not  tell  Mr.  McLana- 
than that  if  he  trained  help  and  built  up  an  equipment,  he  would  be 
given  another  contract.    He  always  told  contractors|3i|]^)^Jt|i^^3^m|-^ 
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mendation  did  not  become  a  contract  until  a  fonnal  contract  was 
signed  by  the  applicant  and  the  local  depot  authority. 

6.  On  November  2,  1918,  the  claimant  was  informed  bj'-  a  letter 
from  Lieut.  Lawrence  S.  Mann,  Quartermaster  Corps,  assistant  depot 
quartermaster,  Boston,  as  follows : 

"  1.  This  depot  has  just  received  advice  from  the  office  of  the  Quar- 
termaster General,  New  York  City,  that  you  have  been  recommended 
for  an  awa'rd  on  woolen  trousers,  delivery  to  commence  January  4th. 

"  2.  According  to  records  of  this  branch,  it  is  to  be  noted  that  you 
are  greatly  delinquent  on  your  present  contract,  and  unless  you  make 
every  effort  to  overcome  this  delinquency  it  will  be  impossible  for 
you  to  make  your  first  delivery  by  that  date.  *  *  *  It  will  be 
absolutely  necessary  that  you  start  first  deliveries  against  your  new 
contract  on  January  4th.  Material  will  be  issued  to  you  not  later 
than  December  1st. 

"  3.  In  the  next  issuance  of  awards  contractors  who  have  delivered 
exactly  in  accordance  with  the  terms  of  their  contract  will  only  be 
considered." 

After  receipt  of  the  letter  of  November  2,  Mr.  McLanathan  was 
told  by  some  one  speaking  on  the  telephone  from  the  office  of  the 
depot  quartermaster,  Boston,  that  the  contract  called  for  20,000  pairs 
of  woolen  trousers.  Twenty-one  thousand  seven  hundred  yards  of 
Melton  cloth  for  this  contract  were  received  by  the  claimant  from  the 
Boston  quartermaster's  depot  in  excess  of  the  Melton  cloth  received 
for  the  first  contract.  This  cloth  was  stored  by  claimant,  and  none 
of  it  was  cut  for  the  second  contract,  nor  was  any  actual  manufactur- 
ing work  done  by  the  claimant  except  for  the  first  contract. 

On  November  15, 1918,  the  claimant  received  notice  from  the  depot 
quartermaster,  Boston,  to  suspend  operations  immediately  on  all  con- 
tracts on  which  no  work  had  yet  been  done,  and  hold  up  until  further 
information. 

Claim  is  made  for  machinery  installed,  labor  done,  and  wages  paid 
for  training  employees  to  perform  the  Government  work.  The 
claimant  admitted  that  on  November  2  he  used  the  new  facilities  a& 
fast  as  he  could  in  the  performance  of  the  first  contract.  He  also 
admitted  that  on  November  2  he  did  not  have  an  organization  or 
facilities  more  than  sufficient  for  the  perfonnance  of  his  first  contract. 
(Record,  pp.  43,  44.)  Ho  stated  that  after  November  2  he  purchased 
additional  facilities  which  were  necessary  to  perform  the  second  con- 
tract, but  were  not  necessary  for  the  first.  (Record,  p.  45.)  Items 
are  included  in  the  present  claim  for  wages  paid  employees  who  were 
actually  working  on  the  first  contract,  but  who  were  thereby  getting 
a  training  to  be  efficient  to  perform  future  contracts.  (Record, 
pp.  52,  53.) 

7.  It  further  appears  that  the  procurement  officer,  Mr.  Harry  L. 
Wells,  recommended  the  claimant  for  a  contract  for  20,000  pairs  of 
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woolen  trousers  at  75  cents  per  pair,  the  Government  to  furnish  all 
materials  except  sewing  and  labels.  On  October  31,  1918,  the  Board 
of  Awards  approved  this  recommendation  and  forwarded  it  to  the 
contracting  officer  under  date  of  November  5  to  prepare  a  contract. 
This  contract  was  duly  prepared  but  never  issued  or  sent  to  the 
claimant,  owing  to  the  instructions  received  on  November  7  from  the 
Chief  of  the  Clothing  and  Equipage  Division  to  suspend  all  opera- 
tions and  forward  no  further  contracts. 

DECISION. 

1.  The  claimant  contends  that  its  facilities  and  organization  were 
increased  on  account  of  the  statements  made  to  Mr.  McLanathan  on 
October  4,  1918,  by  Mr.  TuUy,  of  the  Quartermaster  Oeneral's  office, 
New  York.  The  purpose  of  this  conversation  was  to  straighten  out 
some  difficulties  which  had  arisen  between  claimant  and  the  Quarter- 
master's office  at  Boston  in  regard  to  an  award  of  a  contract  which 
claimant  was  seeking  for  the  manufacture  of  15,000  pairs  of  trousers. 
The  matter  was  arranged  satisfactorily  and  claimant  was  given  con- 
tract No.  6965-B  for  15,000  pairs  of  trousers,  which  contract  was 
suspended  on  November  15.  The  Government  has  settled  in  full 
with  claimant  for  the  4,495  pairs  of  trousers  it  manufactured  under 
contract  No.  6965-B,  and  has  paid  claimant  21  cents  apiece  for 
10,505  pairs  of  trousers,  which  were  the  balance  of  the  order  which 
were  not  manufactured,  which  payment  must  be  taken  to  include,  in 
part,  an  amortization  of  the  machinery  and  equipment  necessary  to 
perform  this  contract. 

2.  Having  in  mind  the  fact  that  the  purpose  of  the  conference  of 
October  4  between  Mr.  McLanathan  and  Mr.  Tully  was  to  arrange 
for  the  award  of  contract  No.  6965-B,  we  have  Mr.  McLanathan's 
statement  that  he  was  unwilling  to  accept  one  contract  without  the 
assurance  of  another  contract,  and  that  Mr.  Tully  did  give  him  such 
an  assurance,  with  the  result  that  claimant  made  the  expenses  in 
acquiring  equipment  and  building  up  an  organization,  for  which  he 
now  seeks  reimbursement.  In  this  statement  Mr.  McLanathan  was 
corroborated  by  Mr.  Gaunt,  but  the  latter,' however,  qualified  his 
testimony  by  stating  that  Mr.  Tully  said  that  contractors  would  be 
rated  for  future  awards  on  their  performance  on  existing  contracts, 
and  that  such  rating  would  govern  the  allotment  of  future  contracts. 
Krom  claimant's  own  witnesses,  therefore,  it  is  clear  that  no  definite 
promise  of  a  future  contract  was  given  Mr.  McLanathan  by  Mr. 
Tully,  because  the  award  of  a  future  contract  was  contingent  on 
whether  the  claimant  should  make  good  on  contract  No.  6965-B, 
which  was  then  siven. 


Digitized  by  VjOOQIC 


382  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

Mr.  Tully  testified  that  he  never  gave  Mr.  McLanathan  any  prom 
ise  or  assurance  of  a  future  contract.  He  did  not  tell  him  that  il 
he  built  up  an  equipment  he  would  be  given  another  contract.  He 
did  not  advise  Mr.  McLanathan  to  make  immediate  preparations  to 
handle  a  second  contract.  Mr.  Tully  further  testified  that  he  said 
it  was  the  policy  of  his  office  to  keep  producing  operators  on  the 
books  for  future  awards,  but  that  his  office  never  awarded  a  con- 
tract unless  the  local  depot  recommended  it,  and  such  recommenda- 
tion w^as  always  based  on  the  past  performance  of  the  contractor. 
In  this  latter  statement  Mr.  Tully  was  substantially  corroborated  by 
Mr.  Gaunt. 

It  is  clear  that  no  promise  of  a  second  contract  was  made  by  Mr. 
Tully  during  the  conversation  with  claimant  on  October  4,  but  that 
the  probability  of  the  claimant  obtaining  a  future  award  was  wholly 
contingent  on  its  making  good  on  contract  Xo.  6965-B,  and  of  it^ 
receiving  the  favorable  recommendation  for  a  future  award  from 
the  Boston  depot  quartermaster.  The  Board,  therefore,  finds  that 
no  agreement,  within  the  meaning  of  the  act  of  March  2,  1919,  re- 
sulted from  the  conference  held  on  October  4,  1918,  between  Mr. 
Tully  and  Mr.  McLanathan. 

3.  On  November  2  the  depot  quartermaster,  Boston,  wrote  claim- 
ant that  it  had  been  recommended  for  an  award  on  woolen  trousers, 
delivery  to  commence  January  4.  On  November  15  notice  to  sus- 
pend contract  No.  69G5-B  was  received  by  claimant.  Prior  to  the 
latter  date  claimant  received  from  the  Government  Melton  cloth, 
which  it  alleges  was  in  excess  of  the  requirements  of  its  previous 
contract  No.  6965-B.  This  cloth  was  stored  by  claimant,  and  was 
not  cut.  It  was  eventually  returned  to  the  Government,  as  no  actual 
work  of  manufacturing  was  done  on  the  alleged  second  contract. 

4.  The  question  to  be  decided  is  the  legal  effect  within  the  meaning 
of  the  act  of  March  2,  1919,  of  the  notice  of  the  recommendation  for 
an  award  dated  November  2,  1918,  followed  by  receipt  from  the 
Government  of  the  cloth  necessary  to  manufacture  20,000  pairs  of 
trousers,  plus  the  fact  that  the  Board  of  Awards,  on  October  31,  actu- 
ally approved  the  recommendation  for  an  award  of  a  contract  for 
20,000  pairs  of  trousers',  but  no  notice  of  this  approval  was  commu- 
nicated to  claimant,  although  it  was  told  by  the  office  of  the  depot 
quartermaster,  Boston,  that  the  contract  would  be  for  20,000  pairs 
of  trousers. 

5.  We  are  of  the  opinion  that  an  implied  agreement  within  the 
meaning  of  the  act  of  March  2,  1919,  arose  out  of  the  circumstances 
set  forth,  and  that  the  claimant  is  entitled  to  a  reasonable  remunera- 
tion for  expenditures,  obligations,  and  liabilities  necessarily  incurred 
in  performing  or  preparing  to  perform  said  agreement. 
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DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Office  of  the  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  (c),  section  5,  Supply  Circular  No.  17,  Pur- 
<hase,  Storage,  and  Traffic  Division. 

CoL  Delafield,  Mr.  Patterson,  and  Mr.  Bryant  concurring. 
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Case  No.  2017. 

In  re  CLAIK  OF  PBESSED  STEEL  CAR  CO. 

1.  ADJUSTMENT   OF  CLAIK— PBOSPECTIVE   PBOFITS.— Where   an  inform- 

ally executed  contract  was  suspended  at  the  signing  of  the  armistice 
the  adjustment  of  any  claim  thereunder  against  the  TTnited  States  is 
governed  by  the  act  of  March  2,  1919,  which  expressly  excludes  reim- 
bursement for  prospective  profits.  Claimant  is  therefore  not  entitled  to 
be  paid  the  difference  between  the  contract  price  and  the  cost  to  the 
claimant  of  completing  the  contract,  as  such  a  basis  of  settlement 
would  include  prospective  profits. 

2.  INTEBEST. — Interest  on  the  amount  of  a  claim  against  the  Government  can 

not  be  allowed  in  the  absence  of  special  agreement  or  express  statute. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

a  purchase  order  for  Artillery  trucks.  Claimant  is  entitled  to  relief 
but  has  refused  to  attend  the  hearing  or  to  comply  with  requests  for  in- 
formation needed  to  determine  the  amount  of  an  award.  Beferred  to 
Engineer  Claims  Board  for  further  action. 

Mr.  Montgomery  writing  the  opinion  of  the  Board, 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  claim  comes  on  appeal  from  the  Engineer  Claims  Board. 
Statement  of  claim  for  $4:25,635.39,  partly  on  Form  A,  prescribed  by 
Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division, 
1919,  has  been  filed  by  claimant,  on  an  alleged  written  agreement 
with  the  United  States. 

2.  The  claim  was  set  for  a  hearing.  The  claimant,  when  notified, 
stated  that  it  saw  no  advantage  to  be  gained  by  a  hearing,  and  that 
it  was  content  to  have  the  decision  of  this  Board  on  the  record  'as 
it  stood,  without  further  hearing  or  argument. 

3.  The  claimant  make  no  allegation  "  that  the  said  claim  has  not 
been  executed  in  the  manner  prescribed  by  law,''  but,  on  the  con- 
trary, exhibits  Purchase  Order  No.  26621,  dated  September  27,  1918, 
signed  by  Lieut.  Col.  Earl  Wheeler,  Engineer  Corps,  for  800  Artillery 
trucks,  on  certain  specifications,  at  a  total  contract  price  of  $540,000, 
and  asserts  that  this  is  a  valid  and  subsisting  contract  between  the 
United  States  Government  and  the  claimant,  that  it  was  executed 
"as  directed  by  the  Military  Department  and  in  the  same  way  as 
other  orders  awarded  to  and  executed  and  fulfilled  by  claimant  and 
paid  for  by  the  Government,  but  that  the  comptroller  has  ruled  since 
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the  armistice  that  such  agreements  have  not  been  executed  in  the 
manner  prescribed  by  law." 

4.  The  claim  is  for  the  contract  price  of  $540,000,  less  an  itemized 
credit  amounting  to  $114,364.61.  This  is  alleged  to  be  the  amount 
^hich  it  would  have  cost  the  claimant  to  complete  its  contract. 

5.  The  claimant  also  claims  interest  at  the  rate  of  6  per  cent  per 
annum  from  November  12,  1918,  on  the  said  sum  of  $425,635.39. 

6.  The  purchase  order  above  mentioned  was  issued  and  commit- 
ments were  made  and  manufacturing  begun  thereunder,  but  there 
were  no  trucks  completed,  and  now  the  Government  does  not  want 
any  of  them.  On  November  12,  1918,  the  order  was  suspended. 
Nothing  in  the  record  indicates  what  would  be  a  proper  allowance 
under  the  act  of  March  2,  1919. 

7.  An  examination  has  been  made  of  the  materials  on  hand.  In 
order  to  determine  the  amount  to  which  the  claimant  is  entitled  it  is 
necessary  to  have  a  fully  itemized  statement  of  the  amounts  it  paid 
for  these  materials  and  the  basis  on  which  its  administrative  over- 
head is  determined.    This  the  claimant  has  declined  to  furnish. 

8.  Under  date  of  April  22,  1919,  the  following  letter  was  ad- 
dressed to  the  claimant : 

April  22,  1919. 
From :  Director  General  Military  Railways. 
To :  Pressed  Steel  Car  Company. 
Subject:  Termination  of  Order  #26621. 

1.  Referring  to  your  statement  of  claim  against  the  Government 
for  termination  for  above  order,  this  is  not  in  accordance  with  the 
law  approved  March  2d,  by  which  all  these  ought  to  be  settled.  This 
law  does  not  allow  prospective  profits,  as  would  be  included  in  your 
claim  of  $425^635.39,  as  in  arriving  at  this  figure  you  apparently  sub- 
tract the  additional  expense  that  would  be  necessary  to  complete  the 
order  from  the  total  of  .the  order  and  charge  us  with  the  difference. 

2.  According  to  the  above-mentioned  law  the  contractor  is  allowed : 
(a)  Expenses  for  finished  material  and  direct  labor. 

(&)  Labor  overhead. 

(c)  Administrative  overhead  on  direct  labor  and  material. 

(d)  A  remuneration,  up  to  10  per  cent  of  the  above  three  items, 
allowed  at  the  discretion  of  the  negotiating  officer. 

(e)  Raw  materials. 

If)  Settlement  charges  to  subcontractors. 

{g)  Administrative  overhe&d  on  above  two  items. 

(h)  Interest  on  capital  tied  up  in  raw  material  from  date  of  pay- 
ment for  such  material  imtil  the  date  of  settlement  of  claim ;  this  is 
allowed  at  6  per  cent  unless  the  money  was  borrowed,  in  which  case 
at  the  rate  of  interest  paid. 

3.  As  the  Government  does  not  wish  to  retain  possession  of  the 
material  involved  in  settling  claims,  it  is  desired  that  on  all  state- 
ments of  material  at  prime  and  subcontractors,  a  fair  market  value 
be  allowed,  this  salvage  to  be  subtracted  from  the  total  of  the  items 
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in  above  paragraph,  and  the  material  to  remain  the  property  of  the- 
contractor. 

4.  The  settlement  suggested  in  paragraph  7(6)  of  your  statement 
of  claim  is  nearly  correct,  but  is  not  in  proper  form,  and  you  do  not. 
furnish  supporting  papers.  We  must  have  certified  copies  of  all 
invoices  for  material  and  certified  copies  of  labor  charge  sheets.  In 
paragraph  7  j'ou  state  that  your  obligations  to  subcontractors  amount 
to  $107,011.42,  and  that  your  total  expenses  at  your  own  factory  were 
$102,050.81.  Please  furnish  statements  showing  method  of  arriving 
at  these  figures,  with  the  necessary  invoices  or  labor  charged  to  cover 
each  item. 

5.  We  enclose  information  sheets  to  aid  you  in  furnishing  the  sup- 
porting papers.  ,  If  you  have  any  difficulty  in  following  these  direc- 
tions, we  would  suggest  that  you  have  an  agent  to  call  at  the  office  of 
Director  General  Military  Railways  to  work  it  out  with  the  negotiat- 
ing officer. 

J.  M.  Wright, 
Colonel  of  Engineers, 
By  C.  R.  McKiKSEY, 
Captain  of  Engineers. 

9.  From  time  to  time  similar  requests  have  been  made  of  the  claim- 
ant by  Government  officials,  all  of  which  have  been  refused.  When 
Capt.  Banck  was  sent  to  claimant's  plant  to  inspect  the  material  on 
hand  for  this  order  and  determine  what  would  be  the  proper  allow- 
ance to  claimant  under  the  rules  of  the  War  Department,  he  was 
shown  an  itemized  list  of  the  quantities  of  material,  together  with  the- 
prices,  but  before  he  was  furnished  a  copy,  that  portion  of  tliC  state- 
ment containing  the  prices  was  cut  off. 

DECISION. 

1.  The  purchase  order  constituted  an  informal  contract  which, 
although  binding  upon  the  claimant,  is,  by  express  statute,  not  bind- 
ing upon  the  Government.  (U.  S.  Rev.  Stat.,  sec.  8744,  United 
States  V.  New  York  <£•  Porto  Rico  Steamship  Co,,  239  U.  S.,  88; 
Clark  V.  United  States,  95  U.  S.  539.) 

2.  Congress,  having  in  mind  mmierous  informal  contracts  of  this 
character,  in  order  to  remedy  the  hardship  and  injustice  involved  in 
such  cases  by  the  statute  above  quoted,  passed  the  act  of  March  2, 
1919,  authorizing  the  Secretary  of  War  to  adjust,  pay,  or  discharge 
such  agreements  upon  a  fair  and  equitable  basis,  but  it  expressly 
limited  the  authority  of  the  Secretary  of  War  and  of  the  Court  of 
Claims  by  a  proviso  forhidding  them  "  to  include  prospective  or 
possible  profits  on  any  part  of  the  contract  beyond  the  goods  and 
supplies  delivered  to  and  accepted  by  the  United  States,  and  a 
reasonable  remuneration  for  expenditures  and  obligations  or  lia- 
bilities necessarily  incurred  in  performing  or  preparing  to  perform 
the  said  contract  or  order." 
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3.  The  claim  as  presented  is  based  upon  the  usual  rule  as  to  dam- 
ages for  breach  of  contract  by  individuals,  namely,  the  contract  price 
less  the  cost  to  the  contractor  of  completing  the  contract.  Presuma- 
bly it  would  be  a  valid  claim  against  the  (lovernment  on  this  basis 
but  for  the  statute  above  cited  and  the  decisions  of  the  Supreme 
Coui-t  of  the  United  States  thereunder. 

4.  In  view  of  the  statute,  the  claim  as  presented  can  not  be  al- 
lowed, nor  can  the  claimant  be  allowed  anything  except  in  the 
manner  and  to  the  extent  prescribed  by  the  act  of  March  2,  1919. 

5.  In  order  to  effectuate  the  provisions  of  this  act,  the  Secretary 
of  "War,  by  means  of  certain  supply  circulars,  has  established  the 
procedure  and  the  basis  for  determination  of  amounts  due  claimants 
under  informal  contracts.  (Compilation  of  Supply  Circulars  and 
Supply  Bulletins  of  the  Purchase,  Storage  and  Traffic  Division, 
General  Staff,  War  Department,  issued  between  Apr.  24.  1918,  and 
May  1.  1919,  Art.  XIX.) 

6.  That  the  Secretary  of  War  may  give  the  relief  authorized  by 
the  act  of  March  2,  1919,  it  will  be  necessary  for  the  claimant  to 
furnish  such  information  as  is  requested  in  the  letter  above  quoted 
in  paragraph  8  of  the  "  Findings  of  fact,"  and  any  other  informa- 
tion which  may  be  found  necessary  under  the  practice  prescribed  m 
the  Compilation  of  Supply  Circulars  and  Supply  Bulletins. 

7.  There  appears  to  have  been  a  misunderstanding  on  the  part  of 
the  claimant  as  to  the  limitations  upon  the  authority  of  the  Secretary 
of  War  under  the  statutes  and  the  decisions  of  the  Supreme  Court  of 
the  United  States;  and  the  claim  wuU  be  sent  back  to  enable  the 
claimant  to  furnish  the  Claims  Board  with  such  information  as  is 
necessary  for  the  determination  of  the  amount  due. 

S.  Claimant  is  not  entitled  to  the  interest  claimed.  In  the  absence 
of  agreement  or  express  statute,  interest  is  not  allowed  against  the 
Government.  {United  States  ex  rel.  de  la  Rue  v.  Bayard^  127  U. 
S.,  251.) 

DISPOSITION, 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Engineer  Claims  Board  for  appropriate  action. 
Col.  Delafield  and  Mr.  Henry  concurring. 
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Case  No.  1796. 

In  re.CLAIK  OF  E.  LEITZ   (INC.). 

1.  AGREEMENT  CONSTTMHATED  TOO  LATE.— Where  claimant  alleged  that 
on  November  10,  1918,  its  representative  in  Washington  was  informed 
that  a  contract  had  been  awarded  to  claimant,  but  is  nnable  to  furnish 
the  name  of  the  officer  or  agent  of  the  Government  who  gave  its  repre- 
sentative this  information,  and  on  November  14,  1918,  written  notice  of 
a  contract  was  mailed,  ther«  was  no  agnreement  made  prior  to  November 
12,  1918,  as  required  by  the  act  of  March  2,  1919. 

S.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
a  contract  awarded  November  14,  1918.  Held,  claimant  is  not  en- 
titled to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  to  the  Board  of  Contract  Adjustment  on  appeal 
from  the  Claims  Board,  Director  of  Purchase.  Statement  of  claim, 
Form  A,  was  filed  with  the  Claims  Board,  Director  of  Purchase, 
June  2,  1919.  An  appeal  was  noticed  to  the  Board  of  Contract  Ad- 
justment by  letter  of  August  7,  1919.  The  claim  is  for  $279.50,  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between  the 
<;laimant  and  the  United  States  on  or  about  the  10th  day  of  Novem- 
ber, 1918. 

2.  In  response  to  a  circular  dated  October  9,  1918,  issued  by  the 
Medical  Department,  United  States  Army,  calling  for  bids  on  500,000 
petri  glass  dishes,  claimant  submitted  a  bid  for  14,000  dishes.  This 
circular  stated  that  the  bids  would  be  opened  on  November  9,  1918. 

3.  Claimant  submitted  a  bid,  not  complying  with  the  circular 
which  required  a  bid  on  500,000  dishes;  but  limited  its  bid  to  14,000 
dishes,  which  claimant  stated  in  its  bid  were  in  stock  and  were  all 
that  he  could  bid  for. 

4.  On  November  9,  1918,  bids  were  opened  and  claimant,  in  its 
petition,  asserts  that  on  November  10,  1918,  claimant's  representa- 
tive in  Washington  was  informed  that  an  award  of  14,000  dishes 
had  been  made  to  claimant.  Claimant,  however,  though  requested 
to  do  so,  has  failed  to  furnish  the  name  of  the  officer  or  agent  of  the 
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Government  who  informed  its  representative  that  an  award  had  been 
made.  No  hearing  has  been  had  in  the  matter  because  of  the  state- 
ment of  the  claimant  in  its  letter  of  December  4, 1919,  after  this  Board 
had  requested,  under  date  of  November  11,  1919,  certain  essential  in- 
formation which  was  required  by  the  Government  to  establish  claim- 
ant's case,  as  follows :  "  We  can  not  possibly  add  anything  further  to 
our  statement." 

5.  On  November  14,  1918,  written  notice  of  award  for  14,000  petri 
dishes  was  mailed  claimant. 

6.  On  December  31,  1918,  claimant  by  letter  of  itspresident  wrote 
Lieut.  Col.  Reasoner,  chief  of  the  field  medical  supply  depot,  waiving 
all  claim  with  respect  to  the  14,000  petri  dishes  which  was  the  sub- 
ject of  this  order,  and  again  on  March  17, 1919,  the  claimant,  through 
Mr.  A.  Fraeger,  its  general  manager,  wrote  the  Director  of  Pur- 
chase and  Storage  saying :  "  We  agreed  with  our  letter  of  December 
31, 1918,  to  cancellation  of  this  contract  without  compensation." 

DECISION. 

On  the  facts  before  the  Board,  there  is  nothing  to  indicate  that  a 
contract,  formal  or  informal,  exists  between  the  claimant  and  the 
United  States,  consummated  prior  to  November  12,  1918.  It  further 
appears  from  the  claimant's  letter  of  December  31, 1918,  and  its  letter 
x)f  March  17, 1919,  that  all  the  rights  of  the  claimant  under  any  such 
alleged  contract  have  been  waived.    Relief  is  therefore  denied. 

DISPOSITION. 

A  final  order  of  this  Board  denying  relief  will  be  entered  ac- 
cordingly. 

Col.  Delafield  and  Mr.  Patterson  concurring. 
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Case  No.  32. 

In  re  CLAIM  OF  MACT  ENGINEERING  CO. 

1.  EXPERIKENTAL  EXPENSE. — Where  the  price  of  certain  airplane  stabil- 

izers fixed  in  an  oral  agreement  with  an  authorized  representative  of 
the  Government  is  understood  to  be  based,  in  part,  upon  previous  ex- 
perimental and  development  expenses,  under  the  direction  of  authorized 
representatives  of  the  Government,  and  where  after  the  delivery  of  two 
stabilizers,  which  are  paid  for  at  the  contract  price,  the  contract  is  can- 
celled, and  a  partial  award  made  and  accepted  in  which  the  question  as 
to  the  liability  of  the  Government  for  such  expense  is  left  open,  the 
contractor  is  entitled  to  recover  such  part  only  of  the  preliminary  engi- 
neering and  development  work  as  Is  directly  applicable  to  the  order  on 
which  the  claim  is  based. 

2.  ENGINEERING   AND    DEVELOPMENT    EXPENSES.— Where    claimant    had 

perfected  a  lateral  stabilizing  device  for  airplanes,  and  at  the  request 
of  duly  authorized  representatives  of  the  Government  made  further  ex- 
periments and  incurred  additional  expense  in  developing  a  device  which 
was  satisfactory  for  both  lateral  and  long^itudinal  movements,  claimant 
may  recover  such  expenses  as  were  reasonably  necessary  to  be  incurred 
in  perfecting  such  stabilizer  as  are  directly  applicable  to  the  order  upon 
which  the  claim  is  based,  but  can  not  recover  for  expenses  incurred  in. 
order  to  produce  the  device  first  oifered  to  the  Government,  nor  expenses 
incident  to  obtaining  foreign  patents. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  class  B,  which  comes  to  this  Board  for  considera- 
tion upon  the  recommendation  of  the  War  Department  Claims  Board 
contained  in  an  award  to  the  claimant  by  the  Secretary  of  War, 
through  the  War  Department  Claims  Board,  in  the  sum  of  $74,763.72, 
in  full  adjustment,  pa^^ment,  and  discharge  of  all  damage  sustained 
by  claimant  by  reason  of  the  cancellation  of  the  contract  between 
the  claimant  and  the  Government  for  100  Macy  manual  electrical 
controls  for  $2,500  each,  excepting,  however,  "  such  expenditures  and 
obligations  incurred  as  may  later  be  found  due  to  claimant  for  pre- 
liminary engineering  and  development  work  directly  applicable  to 
the  order  on  which  the  claim  is  based."  The  amount  of  the  claim  for 
such  development,  expenditures,  and  obligations  by  the  claimant  is 
$155,290.65. 

There  has  been  a  hearing  on  this  claim. 

This  Board  finds  the  following  to  be  the  facts  in  this  claim. 

390 
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FINDINGS  OF  FACT. 

1.  The  claimant,  having  a  patented  device  for  stabilizing  air- 
planes, applied  to  the  Air  Service  of  the  "War  Department  to  pur- 
chase its  device  for  use  on  airplanes.  Tests  were  made  at  Mineola, 
N.  Y.,  October  7,  191G.  and  at  Langley  P^ield,  Hampton,  Va.,  on 
November  13,  1017,  upon  which  reports  were  made,  showing  that 
the  lateral  movement  was  stabilized  by  the  device,  but  the  Depart- 
ment desired  an  additional  device  for  the  purpose  of  stabilizing 
the  longitudinal  movement  and  d'd  not  accept  the  device  for  the 
lateral  movement  alone. 

2.  Claimant  declined  to  incur  further  expense  in  developing  the 
device  so  as  to  include  longitudinal  stabilization  unless  the  Gov- 
ernment gave  claimant  an  order  for  100  of  the  devices  so  c(  mpleted, 
at  $2,500  each,  if  found  satisfactory.  Col.  E.  A.  Deeds,  chief  of  the 
Equipment  Division  of  the  Signal  Corps,  agreed  to  this  on  or  about 
October  1,  1917,  and  claimant  thereupon  undertook  to  complete  its 
device  for  both  lateral  and  longitudinal  motions.  Thereafter  claim- 
ant presented  its  device  so  completed  to  Col.  Deeds  who  accepted  the 
device  and  directed  the  issue  of  an  order  to  claimant  accordingly. 

3.  Thereafter  A.  C.  Downey,  major.  Signal  Corps,  for  the  Chief 
^^ignal  Officer,  placed  with  claimant  an  order  dated  December  20, 
1917,  and  numbered  20,356,  for  100  of  these  manual  electrical  con- 
trols at  the  price  of  $2,500  each. 

4.  Thereafter  claimant  delivered  to  the  Bureau  of  Aircraft  Pro- 
duction two  of  these  completed  controls  which  were  accepted  after 
test.  These  were  paid  for  and  apparently  complied  with  the  require- 
ments and  purposes  of  the  order. 

5.  Thereafter  and  on  October  14,  1918,  Mr.  William  C.  Potter, 
Acting  Director  of  Aircraft  Production,  wrote  claimant  as  follows : 

"1.  Referring  to  order  20356,  covering  one  hundred  (100)  Macey 
manual  electrical  controls  for  Curtiss,  Handley-Page,  and  Caproni 

f lanes,  you  are  advised  that  it  is  the  desire  of  the  Bureau  of  Aircraft 
Voduction  to  effectuate  a  cancellation  of  said  order. 
"2.  It  is  our  desire  to  accept  and  pay  for  such  controls  as  have  been 
delivered  to  date,  and  to  negotiate  a  fair  cancellation  as  to  the  re- 
mainder of  the  order.  It  is  therefore  requested  that  you  incur  no 
further  expense  in  connection  with  this  order  and  that  we  be  advised 
in  the  near  future  as  to  the  basis  of  settlement  which  will  be  satis- 
factory to  your  company." 

6.  Claimant  thereupon  accepted  the  cancellation  and  filed  its  claim 
for  adjustment  with  the  Air  Service  Claims  Board. 

7.  Claimant  completed  four  of  the  devices  which  one  of  claimant's 
witnesses  said  were  about  the  size  of  his  thumb.  The  Government 
estimated  that  it  would  cost  $35,000  to  finish  the  contract,  but  claim- 
ant ascertained  that  it  would  cost  about  $20,000  to  do  so.     ,    ^^^i^ 
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8.  Thereafter  claimant  made  its  application  for  damages  to  the 
Air  Service  Claims  Board  which  recommended  an  award  in  the 
Slim  of  $74,763.72  covering  the  actual  cost  of  production.  This 
award  Avas  made  by  the  War  Department  Claims  Board  on  June  26, 
1919.  The  award  included  interest  allowed  in  the  sum  of  $10,508.49, 
which  had  accrued  on  loans  made  for  the  purpose  of  producing  the 
equipment  before  the  award,  but  it  did  not  include  any  allowance  for 
experimental  engineering  and  development. 

9.  The  Air  Service  Claims  Board  found  with  reference  to  the  claim 
for  preliminary  engineering  and  development  expenses  that  although 
it  appeared  that  the  price  of  $2,500  for  each  instrument  had  been 
agreed  upon  with  a  view  to  reimburse  the  claimant  for  development 
work,  there  was  no  written  evidence  dated  prior  to  the  act  of  March 
2, 1919,  indicating  this  fact,  and,  further,  that  there  was  not  sufficient 
evidence  to  determine  which  part  of  the  experimental  engineering 
for  which  reimbursement  is  claimed,  was  apj^licable  to  the  claim  in 
accordance  with  the  provisions  of  the  Dent  Act. 

10.  The  Air  Service  Claims  Board  was  further  of  the  opinion  that 
it  was  not  vested  with  any  legal  authority  to  determine  any  allowance 
to  be  made  to  claimant  because  of  development  expenses,  inasmuch 
as  such  determination  would  apparently  have  to  be  ascertained 
thi'ough  oral  evidence.  It  therefore  was  decided  that,  in  accordance 
with  request  of  claimant,  the  case  should  be  referred  to  the  Board  of 
Contract  Adjustment  for  further  determination  as  to  this  feature 
of  the  claim. 

11.  Upon  the  recommendation  of  the  Air  Service  Claims  Board, 
the  War  Department  Claims  Board  made  an  item  payment  award 
of  the  War  Department  Claims  Board  contained  in  the  following 
language: 

"  That  an  adjustment,  payment  or  discharge  of  said  agreement 
upon  a  fair  and  equitable  basis  will  include  the  allowance  to  the 
claimant  of  the  sum  of  $5,000  representing  reimbursement  for  2 
Macy  manual  electrical  controls  for  Curtiss  R-4  airplanes  already  de- 
livered, plus  the  sum  of  $79,116.71,  or  a  total  amount  of  $84,116.71, 
with  respect  to  the  following  separable  item: 

''  All  expenditures  and  onligations  incurred  with  the  exception 
of  such  expenditures  and  obligations  as  may  later  be  found  due  the 
claimant  for  preliminary  engineering  and  development  work  directly 
applicable  to  the  order  on  which  the  claim  is  based. 

"  From  the  said  amount  of  $79,116.71  shall  be  deducted  the  amount 
of  $4,852.99,  and  in  lieu  thereof  the  Secretary  of  War  hereby  awards 
to  the  claimant  the  property  listed  in  report  hereby  attached,  and 
this  award  shall  operate  to  vest  in  claimant  title  to  such  property." 

12.  The  award  further  stated : 

''That  there  is  not  included  in  this  award  by  itself,  or  together 
with  awards  heretofore  made  with  respect  to  said  agreement,  any 

Digitized  by  V^OOQ IC 


DECISIOKS  BOARD  OF   CONTRACT  ADJUSTMENT.  395 

prospective  ot  possible  profits  on  any  part  of  said  agreement  beyond 
goods  and  supplies  delivered  to  and  accepted  by  the  United  States 
thereunder  and  a  reasonable  remuneration  for  expenditures  for  obli- 
gations or  liabilities  necessarily  incurred  in  performing  said 
agreement." 

13.  The  amount  thus  awarded  to  claimant  was  the  net  sum  of 
$74,763.72. 

14.  This  award,  dated  Jime  26,  1919,  was  accepted  by  claimant^ 
and  the  sum  awarded  was  duly  paid  claimant. 

15.  The  question  thus  submitted  to  this  Board  by  the  War  Depart- 
ment Claims  Board  is  whether  "expenditures  and  obligations  later 
found  due  to  the  claimant  for  preliminary  engineering  and  develop- 
ment work  directly  applicable  to  the  order  on  which  the  claim  is. 
based,"  for  the  purpose  of  perfecting  the  devices,  which  are  not 
included  in  the  award  already  made  claimant,  may  be  lawfully  in- 
cluded in  the  damages  sustained  by  claimant  on  the  cancellation 
of  its  contract  with  the  Government. 

16.  Claimant  alleges  that  in  fixing  the  price  of  $2,500  for  each  of 
the  said  100  controls  which  the  Government  agreed  to  pay,  claimant 
included  in  said  aggregate  price  not  only  the  expenses  in  question, 
but  also  all  the  expenses  of  every  kind  claimant  had  incurred  in  ex- 
perimenting with  and  in  developing  its  original  device,  as  well  as 
the  expense  of  obtaining  the  patent  therefor  in  this  country  and  in 
foreign  countries,  all'  of  which  were  incurred  prior  even  to  offering 
the  said  original  device  to  the  Government. 

17.  The  items  constituting  the  claim  for  development  expenses  are 
stated  by  claimant  in  its  petition  as  follows : 

•  Purchase  of  noroplaiie  "  T.  T.  spoc'al  Martin  tractor  " $7,  0C>5.  75 

Employment  of  aviator  for  field  flyini: 4,  4S0.  00 

Drafting?  expenses 2,  0(K).  00 

Manufacture  of  devices  by  others  than  ourselves 11,  648.  G2 

Demonstration  expenses,  including:  nianufacturinir  wa^res, 
fees,  etc.,  San  Diei?o,  Mincola,  and  I^anfjley  Fields,  not 
including'  anythinx?  for  salaries  or  compensation  of  offi- 
cers or  officials 41,951.  .5.S 

Building  hangar  at  I*hiladelphia  for  storage  of  aeroplane-  600.  00 

Total $67, 745.  90 

Executive  salaries 25.  (K)0.  00 

Legal  expenses 18,544.75 

Total 43.544.75 

Expenses  of  John  A.  Wilson 44,000.00 

Total 155,  200.  65 

18.  Beyond  the  allegation  in  the  petition  of  claimant  as  to  these 
amounts  and  the  papers  in  the  file  of  the  claim,  there  was  no  evi- 
dence produced  before  this  Board  of  the  reasonableness  or  of  the 
necessity  of  the  said  several  amounts  as  development  expenses,  nor 
was  there  any  detailed  statement  of  the  items  composing  the  same, 
offered  in  evidence  at  the  hearing.  .     ^^^i^ 
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19.  The  evidence  does  not  show  what  *'  expenditures  and  obliga- 
tions ''  were  incurred  by  claimant  "  for  preliniinarv  engineering  and 
development  work  directly  applicable  to  the  order  on  which  the  claim 
is  based." 

20.  It  thus  appears  that  at  the  time  claimant  approached  the  (iov- 
ernment  for  a  contract  for  the  device  claimant  then  wanted  to  sell, 
development,  expenses  had  already  been  incurred,  and  of  course  be- 
fore claimant  had  any  contract  with  the  Government,  and  before 
the  Government  had  done  anything  which  induced  claimant  to  incur 
such  expenses.  The  nature  and  amount  of  these  expenses  so  incurred 
do  not  appear  either  from  the  statement  of  claim  or  from  the  evi- 
dence. 

21.  It  also  appears  that  after  claimant  approached  the  Govern- 
ment for  a  contract  for  its  device  for  lateral  stabilization  alone,  which 
was  unacceptable  to  the  Government,  and  after  Col.  Deeds  promised 
to  give  claimant  a  contract  for  100  devices  for  the  control  of  both 
lateral  and  longitudinal  movements,  if  found  satisfactory,  and  before 
the  contract  was  actually  given,  claimant  apparently  incurred  certain 
expenses  in  further  developing  the  device.  But  what  these  expenses 
were,  subse(]uent  to  the  promise  of  Col.  Deeds,  but  before  the  giving 
of  the  contract  in  satisfaction  of  that  promise,  does  not  appear. 

DECISION. 

1.  Damages  are  awarded  to  a  party  to  a  contract  which  has  been 
broken  by  the  other  party  thereto,  fundamentally  because  the  innocent 
party  has  changed  his  position  on  account  of  the  contract  for  the 
Avorse  if  the  other  party  breaks  it.  The  damage  from  a  breach  flows . 
from  reliance  on  and  by  reason  of  the  contract,  and  therefore  expenses 
occurring  before  the  contract  and  not  on  account  thereof  can  not 
ordinarily  be  included  in  the  damages  because  such  expenses,-  as  a 
loss,  would  exist  even  if  the  contract  had  never  been  made.  Hence 
such  expenses  can  not  be  said  to  be  caused  by  either  the  contract  or 
the  breach  thereof. 

2.  Thus,  to  illustrate  by  the  selection  of  one  of  the  amounts,  claimed 
in  this  case  as  one  of  the  elements  of  claimant's  damages  from  the 
faihire  of  the  Government  to  carry  out  its  contract  with  claimant, 
the  sum  of  $18,544.75,  "legal  expenses,"  was  the  amount  paid  to 
claimant's  counsel  for  services  in  procuring  patents  for  the  device  in 
question  in  this  and  foreign  countries  some  considerable  time  before 
the  contract  here  was  made.  It  can  not  be  said,  of  course,  that  the 
breach  of  the  contract  was  in  any  degree  the  cause  of  the  expense  to 
claimant,  nor,  broadening  the  illustration  somewhat,  can  it  be  said 
that  the  expense  of  building  a  factory  in  anticipation  of  procuring 
contracts  to  sell  the  product  thereof,  is  a  proper  element  in  the  dam- 
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•ages  from  the  breach  of  one  of  the  contracts  subsequently  made  for 
the  purchase  of  such  products,  though  depreciation  in  the  use  of  the 
plant  in  performing  the  contract  may  be  included. 

3.  The  true  principle  is  that  damages  from  the  breach  of  a  con- 
tract can  include  only  such  loss  as  was  incurred  by  reason  of  and  in 
•consequence  of  the  contract  and  approximately  growing  out  of  that 
breach.  Indeed,  the  Dent  Act  specially  provides  that  some  of  the 
expendittires  must  have  been  made  and  the  obligations  must  have 
been  incurred  "  upon  the  faith  of  the  agreement "  though  not  all  of 
them  need  necessarily  have  been  incurred  before  the  armistice  nor 
after  the  contract  was  made  or  promised.  (In  re  Piqua  Hosiery  Co., 
Case  Xo.  150-C-57-B,  Decisions  of  Board  of  Contract  Adjustment, 
Vol.  1,  p.  113.) 

4.  Applying  the  rule  to  this  case,  it  can  not  be  said  that  the  ex- 
penses, engineering  and  experimental,  incurred  by  claimant  prior  to 
even  approaching  the  Government  on  the  subject  of  a  contract,  were 
incurred  on  account  of  the  contract  in  question,  because  it  was  not 
'then  in  contemplation,  no  representation  or  promise  had  then  been 
made  by  the  Government,  and  for  aught  that  then  appeared  the  con- 
tract might  never  have  been  in  existence. 

5.  It  follows  that  all  such  expenses  incurred  prior  to  seeking  the 
contract  from  the  Government  must  be  eliminated  from  the  damages 
sustained  by  claimant  from  the  breach  of  the  contract.  (Berkshire 
Magneto  Co.,  Case  No.  150-C-501,  decided  by  this  Board  Oct.  lb, 
-1919.) 

6.  We  must  therefore  eliminate  from  the  claim  all  items  for  ex- 
penses by  claimant  for  all  development,  experiment,  and  engineer- 
ing incurred  in  order  to  produce  the  device  first  offered  to  the 
Government  and  rejected  by  it.  Such  expenditures  are  not  "  directly 
applicable  to  the  order  on  which  the  claim  is  based." 

7.  All  development  expenses  prior  to  even  approaching  the  Gov- 
ernment for  a  contract,  having  to  be  eliminated  from  the  claim,  be- 
cause they  were  not  incurred  in  contemplation  of  the  contract  condi- 
tionally promised  and  afterwards  actually  made,  the  inquiry  now 
only  to  be  made  is  whether  development  expenses  subsequently  in- 
curred after  and  because  of  the  Government's  contract  to  give  claim- 
ant a  contract  if  the  device  were  perfected  and  found  satisfactory, 
and  directly  applicable  to  the  order,  may  be  allowed  as  a  part  of 
claimant's  damages. 

We  think  the  decision  of  this  Board  in  the  case  of  Berkshire  Mag- 
neto Co.,  No.  150-C-501,  decided  October  15,  1919,  is  authority  for 
answering  this  question  in  the  affirmative. 

8.  It  therefore  follows  that  such  reasonable  and  necessar}^  expen- 
ditures and  obligations,  if  any,  not  already  included  in  said  award,  as 
^vere  incurred  by  claimant  "  for  preliminary  engineering  and  devel- 
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opment  work  directly  applicable  to  the  order  on  which  the  claim  is 
based  "  as  above  indicated,  should  be  ascertained  by  the  Air  Service 
Claims  Board  on  the  lines  described  in  Supply  Circular  No.  Ill  and 
when  so  ascertained  should  be  added  to  the  award  already  paid 
claimant  as  the  final  item  of  its  damages  arising  from  the  cancella- 
tion of  the  said  order. 

DISPOSITION. 

This  Board  directs  that  this  claim  be  remitted  to  the  Air  Service 
Claims  Board  to  ascertain^  on  the  lines  indicated  in  Supply  Circular 
No.  Ill,  the  reasonable  and  necessary  expenditures,  if  any,  incurred 
by  claimant,  not  included  in  the  award  already  made  to  it,  for  pre- 
liminary engineering  and  development  work  done  by  claimant  di- 
rectly applicable  to  the  order  on  which  the  claim  is  based,  as  indi- 
cated in  the  above  decision. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Eaton  concurring. 
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Case  No.  1736 — Part  I. 

In  re  CLAIM  OF  HENEY  KNIGHT  A  SONS  (INC.). 

1.  CONSTEXrCTION— WASTE  MATTEB.— Where  claimant  entered  into  a  for- 

mal Written  contract  with  the  TTnited  States  Government  to  purchase 
*  and  remove  "  all  waste  matter  of  every  kind  and  nature,  except  rags, 
bags,  manure,  and  cinders,"  at  a  camp,  such  words  as  used  in  the 
contract  include  all  such  matter  as  is  generally  called  "  waste  matter," 
and  the  TTnited  States  Government  is  indebted  to  the  claimant  in  the 
amount  received  from  the  sale  of  such  waste  matter  at  such  camp  prior 
to  June  30,  1918,  the  expiration  of  claimant's  contract,  and  claimant  is 
entitled  to  such  waste  matter  as  had  accumulated  prior  to  that  date 
and  is  still  at  said  camp  undisposed  of. 

2.  FOEKAL  CONTEACT—JVEISDIGTION.— Where  there  is  a  doubt  as  to  the 

construction  of  such  written  formal  contract  or  a  question  as  to  whether 
the  United  States  Government  has  paid  all  that  it  is  under  an  obligation 
to  pay,  in  accordance  with  the  terms  thereof,  the  Board  of  Contract  Ad- 
justment has  jurisdiction  under  General  Order  103  of  1918  to  advise 
the  Secretary  of  War  as  to  his  duty  in  such  case  and  as  to  what  are  the 
legal  obligations  of  the  United  States  Government  under  such  contract. 
8.  CLAIX  AND  DECISION. — This  claim  arises  under  General  Order  103  and 
is  presented  upon  the  theory  that  the  United  States  Government  is  ob- 
ligated under  a  formal  written  contract  to  pay  claimant  for  certain 
waste  matter  sold  at  Camp  Gordon,  and  also  that  claimant  is  entitled 
to  certain  waste  matter  at  such  camp,  that  accumulated  prior  to  June 
30,  1918,  the  expiration  of  claimant's  contract.  Held,  that  the  Board 
of  Contract  Adjustment  has  jurisdiction  to  adjust  the  claim  and  that 
under  the  contract  claimant  is  entitled  to  payment  for  such  waste 
matter  as  was  sold  by  the  Government,  and  is  entitled  to  such  waste 
matter  as  now  is  at  said  camp,  which  accumulaed  prior  to  June  30,  1918. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  1918,  and  is  for  $5,746.92,  under  the  following 
circumstances : 

2.  A  formal  contract  was  entered  into  between  the  claimant  and 
the  United  States  dated  August  28,  1917,  in  relation  to  the  removal 
of  waste  matter  from  Camp  Sherman,  Chillicothe,  Ohio.  This  con- 
tract is  identical  in  language  with  that  referred  to  in  our  decision 
in  respect  to  the  contract  between  the  same  claimant  and  the 
United  States  for  the  removal  of  waste  from  Camp  Joseph  E.  John- 
ston, Jacksonville,  Fla.    The  issues  of  fact  dealt  with  by  us  in  the 
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decision  in  respect  to  that  contract  are  the  same  issues  as  those  that 
arise  in  respect  to  the  contract  for  the  removal  of  waste  from  Camp 
Sherman.  At  Camp  Sherman,  as  at  Camp  Johnston,  the  camp 
officers  took  possession  of  and  sold  articles  of  waste  matter  which  by 
the  true  construction  of  the  contract  belonged  to  the  claimant.  The 
amount  realized  from  the  sale  of  waste  matter  that  belonged  to  the 
claimant  at  Camp  Sherman  was  $5,746.92.  It  is  agreed  that  there 
was  no  breach  of  the  contract  by  the  claimant  and  that  no  ground 
for  a  counter  claim  exists  on  the  part  of  the  United  States. 

DECISION. 

l..The  decision  of  this  Board  rendered  in  respect  to  the  Camp 
Johnston  contract  bearing  the  same  number,  to  wit,  150-C-1736, 
governs  our  decision  in  respect  to  the  contract  for  the  removal  of 
waste  at  Camp  Sherman.  The  contractor  is  entitled  to  the  amount 
realized  and  collected  by  the  United  States  in  selling  articles  of  waste 
to  which  the  claimant  was  entitled.  This  amount  is  not  in  dispute 
but  was  determined  by  the  Inspector  General  and  the  claimant  is 
entitled  to  it.    The  amount  is  $5,746.92. 

2.  The  claimant  is  also  entitled  to  certain  items  of  waste  matter 
listed  by  the  camp  inspector  and  now  in  the  custody  of  the  camp 
officers  at  Camp  Sherman.  These  articles  should  be  turned  over 
forthwith  to  the  contractor  for  the  same  disposition. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  for 
appropriate  action. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 
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Case  No.  1736— Part  II. 

In  re  CLAIM  OF  HENBY  KJnOHT  A  SONS  (INC.),. 
Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  1918,  and  is  for  waste  matter  in  the  custody  of  the 
United  States  under  the  following  circumstances : 

2.  A  formal  contract  was  entered  into  between  the  claimant  and 
the  United  States  datied  August  28,  1917,  in  relation  to  the  removal 
of  waste  matter  from  Camp  Jackson,  Columbia,  S.  C.  This  con- 
tract is  identical  in  language  with  that  referred  to  in  our  decision  in 
respect  to  the  contract  between  the  same  claimant  and  the  United 
States  for  the  removal  of  waste  from  Camp  Joseph  E.  Johnston, 
Jacksonville,  Fla.  The  issues  of  fact  dealt  with  by  us  in  the  de- 
cision in  respect  to  that  contract  are  the  same  issues  as  those  that 
arise  in  respect  to  the  contract  for  the  removal  of  waste  from  Camp 
Jackson.  There  was  no  sale  by  camp  officers  of  any  articles  of  waste 
to  which  the  claimant  is  entitled.  There  are  several  items  of  waste 
matter  listed  by  the  camp  inspector  now  in  the  custody  of  the  camp 
officers  to  which  the  contractor  is  entitled.  It  is  agreed  that  there 
was  no  breach  of  this  contract  by  the  claimant  and  that  no  ground  for 
a  counterclaim  exists  on  the  part  of  the  United  States. 

DECISION. 

The  decision  of  this  Board  rendered  in  respect  to  the  Camp  Johns- 
ton contract  bearing  the  same  number,  to  wit,  150--C-1736,  governs 
our  decision  in  respect  to  the  contract  for  the  removal  of  waste  at 
Camp  Jackson.  The  articles  of  waste  which  have  been  listed  by 
the  camp  inspector  and  are  now  in  the  custody  of  the  camp  officers 
should  be  delivered  to  the  claimant. 

DisPOsrrioN. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  for 
appropriate  action. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 
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Case  No.  1736 — Part  HI. 

Jn  re  CLAIM  OF  HENEY  KNIGHT  &  SONS  (INC.). 
Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  is  presented  in  accordance  with  General  Order  103, 
War  Department,  and  is  for  $590.97,  under  the  following  circum- 
stances : 

2.  A  formal  written  contract  was  entered  into  between  the  claim- 
ant and  the  United  States  dated  August  28,  1917,  and  related  to 
the  removal  of  waste  from  Camp  Joseph  E.  Johnston,  at  Jackson- 
ville, Fla.  (On  or  about  the  same  date  three  other  contracts  were, 
entered  into  between  this  claimant  and  the  United  States  which  were 
substantially  identical  wuth  the  one  now  being  considered  and  pro- 
vided for  the  removal  of  waste  from  Camp  Sherman  at  Chillicothe, 
Ohio,  Camp  Jackson  at  Columbia,  S.  C,  and  Camp  Gordon  at 
Atlanta,  Ga.  The  issues  of  fact  that  are  presented  in  respect  to  the 
contracts  for  the  removal  of  waste  at  Camp  Sherman  and  Camp  Jack- 
son are  not  different  from  those  presented  in  respect  to  the  contract 
for  removal  of  waste  from  Camp  Johnston.  Separate  contracts  were 
entered  into  and  it  is  necessary  to  prepare  separate  findings  and  sepa- 
rate decisions  in  respect  to  each  contract.  The  situation  at  Camp 
Gordon  is  different  in  some  respects  and  a  separate  decision  is  made 
in  respect  to  the  contract  for  the  removal  of  waste  from  Camp 
Gordon.) 

3.  By  the  terms  of  the  contract  the  contractor  paid  $0.04  per 
month  for  each  soldier  and  each  person  in.  the  Government  service 
at  Camp  Johnston.    The  contract  reads : 

"  I,  The  contractor  agrees  to  purchase  and  remove  all  waste  mat- 
ter of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders, 
from  Camp  Johnston,  Jacksonville,  Florida. 

"  TI.  All  such  waste  matter  produced  at  said  camj)  shall  be  col^ 
lected  by  the  United  States  in  its  own  receptacles  and  delivered  to 
the  contractor  at  some  point  within  the  reservation  to  be  designated 
by  the  commanding  officer  in  charge." 

4.  A  question  of  construction  arose  as  to  the  meaning  of  the  words 
in  the  first  paragraph  of  the  contract,  "  all  waste  matter  of  every 
kind  and  nature  except  rags,  bags,  manure,  and  cinders." 

5.  The  Judge  Advocate  General  on  March  4,  1918,  wrote  an  opin- 
ion as  to  the  construction  of  the  contract  between  the  United  States 
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and  the  United  Disposal  &  Recovery  Co.,  which  was  identical  in 
language  with  the  instant  contract  with  the  claimant.  On  Novem- 
ber 22,  1918,  the  Judge  Advocate  General  sent  his  opinion  to  The 
Adjutant  General  in  respect  to  the  contract  with  the  claimant,  and 
stated  that  his  opinion  under  date  of  March  4,  1918,  covered  the 
-situation. 

6.  The  opinion  of  the  Judge  Advocate  General  was  that  the  words 
•'  all  waste  matter  of  every  kind  and  nature,  except  rags,  bags, 
manure,  and  cinders,"  included  as  used  in  this  contract  all  such 
matter  as  is  usually  called  "  waste  matter."  Some  of  the  waste 
matter  which  was  usually  called  "  waste  matter  "  was  allowed  to 
accumulate  at  Camp  Johnston,  and  some  was  sold  by  the  camp  offi- 
cers, and  the  sum  of  $590.97  was  realized  therefrom  and  paid  to 
the  Treasury  of  the  United  States. 

7.  As  soon  as  the  opinion  of  the  Judge  Advocate  General  was  re- 
ceived it  was  ordered  by  the  Inspector  General's  Department  that 
an  inspection  and  audit  of  the  books  should  be  made  at  Camp  John- 
ston, and  that  a  determination  should  be  reached  as  to  the  amount 
received  by  the  United  States  from  the  sale  of  articles  of  waste  thart 
should  have  been  delivered  to  the  claimant.  A  careful  inspection 
was  made,  and  it  was  determined  that  the  United  States  had  real- 
ized the  sum  of  $590.97,  as  above  stated,  from  the  sale  of  articles  of 
waste  to  which  the  claimant  was  entitled.  It  was  also  determined 
that  there  were  other  articles  of  waste,  some  of  which  were  in  the 
custody  of  the  officers  at  Camp  Johnston,  and  some  of  which  were 
at  the  salvage  base  at  Atlanta,  Ga. 

8.  A  careful  inspection  was  also  made,  testimony  taken,  and  re- 
ports received  as  to  whether  or  not  there  was  any  breach  of  contract 
by  the  claimant  and  to  see  if  there  was  any  ground  for  a  counter- 
claim against  it  by  the  United  States.  It  was  determined  that  the 
contractor  had  performed  its  contract  in  all  respects  and  that  no 
valid  counterclaim  on  the  part  of  the  United  States  existed. 

DECISION. 

1.  The  opinion  of  the  Judge  Advocate  General  is  that  the  words 
*"  all  waste  matter  of  every  kind  and  nature  except  rags,  bags,  manure, 
and  cinders  "  include,  as  used  in  this  contract,  all  such  matter  as  is 
usually  called  "  waste  matter."  With  this  opinion  we  concur.  It  is 
indubitably  correct. 

2.  The  claimant  is  therefore  entitled  to  have  delivered  to  it  all  such 
waste  matter  including  metal  and  rubber  waste  that  accumulated 
during  the  life  of  the  contract  between  August  28,  1917,  and  June 
30,  1918,  and  has  not  been  sold  by  the  United  States.  This  will  in- 
clude such  waste  matter  as  is  now  in  the  custody  of  the  officers  at 
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Camp  Johnston  and  also  such  waste  matter  as  was  sent  to  the  salvage- 
base  plant  at  Atlanta,  provided,  of  course,  this  material  had  accumu- 
lated prior  to  June  30,  1918.  The  record  shows  that  the  material  ta 
which  the  claimant  is  entitled  has  been  separated  midec  the  direc- 
tion of  the  Inspector  General's  Department  and  is  in  such  condition, 
that  it  can  be  delivered  to  the  claimant  as  soon  as  the  proper  au- 
thorities accede  to  its  delivery.  As  to  the  articles  of  waste  just  men- 
tioned no  question  arises.  The  claimant  is  clearly  entitled  to  them., 
and  it  should  be  allowed  to  take  possession  of  them  forthwith. 

3.  The  question  of  whether  or  not  payment  should  be  made  to  the 
claimant  of  the  amount  received  by  the  United  States  from  the  sale 
of  articles  of  waste  to  which  the  claimant  was  entitled  raises  a  some- 
what different  question.  It  is  argued  that  there  was  a  breach  of  con- 
tract by  the  United  States  which  resulted  in  a  claim  on  the  part  of' 
the  claimant  against  the  United  States  for  unliquidated  damages,, 
and  that  the  measure  of  damages  to  which  the  claimant  is  entitled 
is  not  the  amount  received  by  the  United  States  from  the  sale  of  the 
waste,  but  that  the  contractor  is  entitled  to  receive  a  f tiir-  value  of' 
tlie  articles  sold. 

4.  The  first  point  to  be  determined  is  whether  or  not  ttiere  was  a 
breach  of  contract  by  the  United  States.  It  is  clear  that  there  was 
no  intentional  breach  on  the  part  of  any  of  the  officers  of  the  Gov- 
ernment. The  officers  of  the  camp  in  good  faith  and  with  the  acqui- 
escence of  the  claimant  made  a  sale  of  accumulated  waste  material. 
The  claimant  appears  to  have  been  satisfied  to  have  the  waste  material 
sold  and  pending  a  construction  of  the  contract  it  was  evidently  neces- 
sary that  some  disposition  be  made  of  a  large  accumulation  of  jxmk. 
There  was  no  express  agreement  between  the  claimant  and  the» 
officers  of  the  camp,  but  the  evidence  warrants  a  finding  that  the  sale 
of  the  waste  material  by  the  camp  officers  was  not  thought  of  as  a 
breach  of  contract  either  by  the  officers  or  by  the  claimant.  The  sale> 
resulted  in  the  receipt  of  a  fund  which  the  United  States  would  be 
entitled  to  keep  if  the  true  construction  of  the  contract  was  as  under- 
stood by  the  officers  of  the  camp,  and  on  the  other  hand,  it  is  a  fund 
which  should  later  be  paid  to  the  claimant  if  it  is  determined  that  it 
was  entitled  to  the  waste  material  sold.  The  question  therefore- 
is  not  one  of  damages,  liquidated  or  unliquidated,  but  a  question  of 
performance  of  the  contract.  It  is  our  duty  under  General  Order 
103  "to  hear  and  determine  all  claims,  doubts,  or  disputes,  includ- 
ing all  questions  of  performance  or  nonperformance,  which  may 
arise  under  all  contracts  made  by  the  War  Department."  The 
question  is  one  of  performance  and  we  determine  that  the  United 
States,  in  performance  of  its  contract  with  the  claimant,  should  pay 
to  it  the  amount  that  the  United  States  has  received  from  the  sale- 
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of  waste  iimterial  to  which  the  chiimant  wiis  entitled,  and  should 
deliver  forthwith  to  it  the  articles  of  waste  above  referred  to. 

5.  If  the  question  was  one  of  damages,  which  it  is  not,  the  least 
amount  to  which  the  claimant  is  entitled  is  the  amount  realized  by 
the  United  States  on  the  sale  of  articles  that  belonged  to  the  claim- 
ant. If  there  had  been  a  breach  of  this  contract  by  the  Govern- 
ment and  a  suit  brought  to  recover  damages  for  the  breach  the 
claimant  might  be  entitled  to  receive  a  fair  and  reasonable  value 
of  the  articles  sold,  but  it  would  be  entitled  as  a  minimum  amount 
of  damages  to  the  amount  received  by  the  United  States.  The 
claimant  asks  for  the  amount  received  by  the  Government  for  the 
sale  of  articles  that  really  belonged  to  it  and  which  everybody  now 
agrees  belonged  to  the  claimant.  There  is  nothing  unliquidated 
and  there  is  no  dispute  that  the  amount  received  from  the  sale  of 
waste  which  was  the  property  of  the  claimant  is  $590.97,  and  the 
claimant  is  entitled  to  that  amount. 

6.  As  there  is  no  evidence  on  which  a  counterclaim  against  the 
contractor  on  the  part  of  the  United  States  can  be  based  there  is. 
no  doubt  as  to  the  jurisdiction  of  this  Board  to  determine  this 
claim.  The  evidence  is  full,  the  record  complete,  the  claim  has  been 
passed  on  by  many  departments  of  the  Government,  and  this  de- 
cision is  in  accordance  with  the  recommendation  of  all  the  officers 
of  the  War  Department  who  have  considered  the  circumstances. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  War  Depart- 
ment, for  appropriate  action. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 
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Case  No.  1736— Part  IV. 

In  re  CLAIX  OF  HENET  KNIGHT  &  SONS  (INC.). 
Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  claim  is  presented  in  accordance  with  General  Order  No. 
103,  War  Department,  1918,  and  is  for  $835.40  under  the  following 
circumstances : 

1.  A  formal  contract  was  entered  into  between  the  claimant  and 
the  United  States,  dated  August  28,  1917.  .By  the  terms  of  the  con- 
tract the  contractor  paid  $0.04  per  month  for  each  soldier  and  each 
person  in  the  Government  service.  The  contract  expired  by  its  terms 
on  June  30,  1918.  In  return  for  this  payment  the  contractor  was  to 
receive  all  waste  matter  that  was  produced  at  Camp  Gordon,  Atlanta, 
Ga.,  with  certain  exceptions,  as  stated  in  the  contract.  (Note. — The 
contract  in  respect  to  removal  of  waste  from  Camp  Gordon  was 
entered  into  at  the  same  time  as  contracts  for  the  removal  oi  waste 
from  Camps  Johnston,  Sherman,  and  Jackson.  It  is  dealt  with 
separately  for  the  reason  that  there  is  a  suggestion  in  the  record  that 
the  contractor  did  not  perform  this  contract  completely  in  all 
respects.) 

2.  The  contract  reads: 

"  I.  The  contractor  agrees  to  purchase  and  remove  all  waste  matter 
of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders, 
from  Camp  Gordon,  Atlanta,  Georgia. 

"  II.  All  such  waste  matter  produced  at  said  camp  shall  be  col- 
lected by  the  United  States  in  its  own  receptacles  and  delivered  to 
the  contractor  at  some  point  within  the  reservation,  to  be  designated 
by  the  commanding  officer  in  charge." 

Paragraph  III  provided  for  the  time  and  manner  of  removal  of 
waste. 

Paragraph  IV  provided  for  the  terms  of  payment  by  the 
contractor. 

Paragraph  V  is  as  follows : 

The  following  classes  of  waste  shall  be  collected  and  delivered 
to  the  contractor  in  separate  receptacles:  (a)  Bones,  (b)  fats  and 
tallows,  (c)  all  other  garbage,  (d)  paper,  (e)  bottles,  (/)  rope  or 
twine,  (g)  cans. 

Paragraph  VI  provided  that  dead  animals  should  be  removed  by 
the  contractor  and  become  his  property. 
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3.  A  question  of  construction  arose  as  to  the  meaning  of  the  words 
in  the  first  paragraph  of  the  contract,  "  all  waste  matter  of  every 
tind  and  nature,  except  rags,  bags,  manure,  and  cinders." 

4.  The  opinion  of  the  Judge  Advocate  General  was  asked  in  re- 
spect to  the  construction  of  this  contract.  On  November  22,  1918, 
S.  T.  Ansell,  Acting  Judge  Advocate  General,  wrote  an  opinion  to 
The  Adjutant  General  that  the  question  was  covered  by  the  opinion 
of  The  Judge  Advocate  General's  office  dated  March  4,  1918.  The 
opinion  of  March  4,  1918,  w^as  given  in  respect  to  the  construction 
of  a  contract  between  the  United  States  and  the  United  Disposal  & 
Eecovery  Co.  The  terms  of  that  contract  are  identical  with  the 
terms  of  the  contract  shown  in  the  present  case.  The  opinion  of  the 
Judge  Advocate  General  was  that  the  words  "all  waste  matter  of 
every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders" 
included  as  used  in  this  contract  all  such  matter  as  is  usually  called 
"  waste  matter." 

5.  The  contractor  collected  certain  kinds  of  w^aste  during  the 
life  of  the  contract.  On  June  30,  1918,  when  the  contract  expired 
by  limitation,  there  were  at  Camp  Gordon,  in  the  custody  of  the 
salvage  officer,  many  articles  that  came  within  the  definition  of 
"  waste  material "  as  that  term  is  construed  by  the  Judge  Advocate 
General.  Since  that  date  some  of  these  articles  have  been  sold  by 
the  Government  officers  and  the  money  received  from  the  sale  has 
been  deposited  in  the  Treasury  of  the  United  States.  Some  of  the 
articles  of  waste  are  still  on  the  ground  at  Camp  Gordon.  After 
the  opinion  of  the  Judge  Advocate  General  was  received  a  thorough 
investigation  of  the  waste  at  this  camp  was  made  under  the  direction 
of  the  Inspector  General  of  the  Army.  It  was  determined  by  the 
Inspector  General  that  the  amount  due  the  claimant  in  respect  of 
the  waste  that  he  should  have  received,  but  did  not  receive,  was 
$835.40. 

6.  The  question  of  whether  or  not  there  was  any  basis  for  a 
counterclaim  on  the  part-  of  the  Government  against  the  claimant 
arose  in  January,  1919.  The  Inspector  General's  Department  was 
directed  to  make  an  investigation  and  report  on  the  condition  of 
things  at  Camps  Gordon,  Jackson,  Johnston,  Sherman,  Custer,  and 
Dodge.  This  investigation  was  directed  by  the  Inspector  General's 
Department,  and  reports  were  made  and  submitted  to  the  Judge 
Advocate  General.  The  Judge  Advocate  General  indorses  on  the 
reports  of  the  inspection  at  Camp  Gordon  the  following: 

"  Camp  Gordon :  Contractor  entitled  to  damages  in  an  unliqui- 
dated amount  for  breach  of  contract  by  the  United  States  in  failing 
to  deliver  waste  afterwards  sold  for  $835.40.  This  claim  he  must  file 
with  the  Auditor  for  the  War  Department.  Uncertain  quantity  of 
*  waste  matter '  in  yards  of  utilities  officer  at  Camp  Gordon.    Un- 
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certain  quantity  of  '  waste  matter '  in  yards  of  constructing  quarter- 
master at  Camp  Gordon.    Counterclaim  of  uncertain  amount." 

Under  date  of  June  17,  1919,  there  is  a  memorandum  from  the 
Chief  of  Staif,  signed  by  Robert  E.  AVyllie,  colonel.  General  Staffv 
chief  equipment  branch,  to  whom  were  referred  all  the  reports  and 
opinions  and  papers  and  who  reached  conclusions  in  all  of  the 
cases.  He  recites  the  conclusions  of  the  Judge  Advocate  (Jeneral, 
which  are  to  the  effect  that  he  concurs  in  the  findings  of  the  In- 
spector General.    Col.  AVyllie's  conclusions  are  as  follows : 

"  It  will  be  noted  from  the  above  that  the  Judge  Advocate  General 
consistently  and  continually  concurs  in  the  recommendations  of  the 
Inspector  General's  Department,  but  in  every  case  speaks  of  the 
damages  to  which  the  contractor  is  entitled  as  '  in  an  unliquidated 
amount,'  and  states  that  the  claims  must  be  filed  with  the  Auditor  for 
the  War  Department. 

"  8.  In  a  conference  between  the  claims  officer  of  the  Auditor  for 
the  AVar  Department  (Mr.  Crittenden's  office)  and  a  member  of  the 
equipment  branch  of  the  Operations  Division  (Col.  Hickman)  the 
fact  developed  that  the  auditor  does  not  handle  unliquidated  claims^ 
but  states  that  they  must  be  taken  up  through  the  courts  for  ad- 
justment and  settlement.  On  this  account  it  would  be  useless  as  a 
means  of  prompt  settlement  for  these  claims  to  be  referred  to  the 
Auditor  for  the  AVar  Department,  as  recommended  by  the  Judge 
Advocate  General. 

"  0.  The  equipment  branch  is  of  the  opinion  that  there  is  sufficient 
evidence  in  these  papers  throughout  to  indicate  that  the  contractors 
are  entitled  to  certain  property  now  in  the  hands  of  the  Salvage 
Division  in  the  various  camps  named  and  to  refund  of  certain 
amounts  of  money  that  resulted  from  sale  of  waste  materials  to  which 
the  contractors  were  justly  entitled  under  the  terms  of  their  contracts. 
"  10.  The  equipment  branch  further  believes  that  it  is  not  good 
policy  to  further  prolong  the  adjustment  and  settlement  of  such 
claims  as  are  herein  presented  nor  is  it  in  conformity  with  the  ap- 
parent desire  of  all  concerned  to  settle  war  contracts  as  expeditiously 
as  possible.  It  is  believed  that  the  recommendation  of  the  Judge 
Advocate  General  to  place  these  claims  classed  as  unliquidated  by 
him  in  the  hands  of  the  Auditor  for  the  War  Department,  who  can 
not  settle  unliquidated  claims,  would  but  delay  the  settlement  of  such 
claims  which  the  Inspector  General  as  a  more  or  less  disinterested 
party  in  the  proceedings  has  found  to  be  justly  due  the  contractor. 
"  11.  A  further  postponement  of  the  settlement  of  these  claims  will 
result  also  in  the  scattering,  loss,  and  further  unauthorized  disposi- 
tion by  the  Salvage  Division  of  such  waste  material  that  has  been 
found  due  the  contractors  as  a  result  of  this  investigation,  and  would 
further  complicate  the  situation  and  add  to  an  increased  monetary 
liability  of  the  United  States  in  connection  with  this  settlement. 

"  12.  The  equipment  branch  of  the  Operations  Division  is  of  the 
further  opinion  that  if  Mr.  Gardy  Gary,  attorney  for  the  contract- 
ors— Henry  Knight  &  Son  (Inc.)  and  the  United  Disposal  &  Re- 
covery Co. — will  agree  to  accept  the  property  still  in  the  camps  and 
the  money  resulting  from  the  sale  of  waste  as  determined  by  the 
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Inspector  General's  Department  in  the  several  reports  herewith,  as 
paj  ment  in  full,  in  adjustment  of  these  contracts,  that  it  would  be  to 
the  best  interest  of  all  concerned  to  effect  such  a  settlement. 

"  13.  Action  is  recommended  at  this  time  as  shown  by  memoran- 
-diim  to  The  Adjutant  General  of  the  Army  herewith." 

7.  The  contract  was  terminated  on  June  80,  1918.  The  contractor 
"has  not  received  all  of  the  waste  that  it  was  entitled  to.  A  part  of 
this  waste  has  been  sold  by  the  United  States  and  the  sum  of  $835.40 
has  been  received  by  the  United  States  Treasury.  Other  articles  of 
waste  are  still  on  the  ground  at  Camp  Gordon  and  belong  to  the  con- 
tractor. On  the  other  hand  there  is  a  possibility  that  a  counterclaim 
might  be  made  against  the  contractor  for  a  breach  of  contract.  The 
•commanding  oflScer  at  Camp  Gordon  states  that  there  is  no  ground 
for  complaint  against-  the  contractor,  that  on  the  contrary  it  per- 
formed its  contract  fully  and  completely  in  accordance  with  its  terms. 
The  claim  has  been  passed  back  and  forth  between  various  depart- 
ments of  the  Government,  the  last  departmental  act  and  the  one  that 
^as  intended  to  be  the  final  decision  is  to  the  effect  that  the  United 
States  has  no  reasonable  grounds  for  a  counterclaim  against  the  con- 
tractor and  that  it  is  to  the  interest  of  the  United  States  that  payment 
be  made  forthwith  of  its  obligations.  The  amount  due  the  contractor 
as  fiixed  by  the  Inspector  General's  Department  on  account  of  the 
sale  by  the  United  States  of  articles  that  belonged  to  the  contractor 
is  $835.40.  It  is  agreed  by  all  concerned  that  the  waste  material  now 
on  the  grounds  at  Camp  Gordon,  which  had  accumulated  prior  to 
June  30,  1918,  belongs  to  the  contractor — ^that  is,  the  title  to  these 
articles  Jias  passed  from  the  United  States  to  the  contractor— or  that 
delivery  should  be  made  forthwith  by  the  United  States  to  the  con- 
tractor of  these  articles,  so  that  the  title  to  the  articles  would  pass 
to  the  contractor  beyond  the  possibility  of  question. 

8.  The  statement  of  Col.  Thomas,  camp  quartermaster  at  Camp 
Gordon,  is  quoted  below : 

July  2,  1919. 

[Memorandum  for  Col.  Hickman.] 

1.  Reference  your  request  that  I  prepare  for  you  a  statement  cov- 
ering the  Henry  Knight  &  Sons  garbage  contract  at  Camp  Gor- 
don, Ga. 

2.  I  was  the  camp  quartermaster  at  Camp  Gordon  from  August 
1st,  1917,  to  May  30,  1918,  and  I  am  at  a  loss  to  understand  the 
statement  in  this  paper  covering  Camp  Gordon,  where  it  says  Knight 
&  Son  repeatedly  failed  to  comply  with  the  terms  of  their  contract. 
Their  representative  was  in  my  office  almost,  if  not,  daily  to  find 
out  if  everything  was  satisfactory,  and  to  get  any  instructions  I 
might  have"  for  him.  The  contract  called  for  the  delivery  of  the 
garbage  to  the  transfer  station  by  the  Government,  and  Knight  & 
Son  to  receive  ?ame  there.     This  they  did  to  the  satisfaction  of  tlie 
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commanding  general,  and  tlie  sanitary  officer  in  charge  of  the  tran.- 
fer  station,  and  no  complaint  was  made  to  me  that  Knight  &  Son 
were  not  complying  with  their  contract. 

3.  They  furnished  metal-bodied  covered  trucks  to  take  the  garl^age 
(Hit  of  camp,  as  recommended,  and  I  believe  did  everything  possible 
to  carry  out  their  contract,  and  did  do  so.  I  feel  that  this  statement 
is  due  to  the  contractor  of  garbage  at  Camp  Gordon,  Henry  Knight 
Si  Son,  from  me,  as  I  was  the  quartermaster,  and  I  take  pleasure  in 
making  same. 

(Signed)  C.  O.  Thomas,  Jr., 

Coloiwl  Q,  J/.  C, 

DECISION. 

1.  General  Order  103  reads  as  follows: 

"  It  shall  be  the  duty  of  the  Board  to  hear  and  determine  all  claims., 
doubts,  or  disputes,  including  all  questions  of  performance  or  non- 
performance which  may  arise  under  all  contracts  made  l)y  the  AVar 
Department." 

In  cases  where  the  United  States  has  committed  a  breach  of  a 
formal  contract  and  the  amount  which  is  due  from  the  United  States 
on  account  of  this  breach  is  unliquidated  it  becomes  a  matter  for  the 
courts,  and  this  Board  may  not  deteimine  the  amount  which  the 
United  States  should  pay  as  damages  for  its  breach  of  contract. 

2.  On  the  other  hand,  when  there  is  a  doubt  as  to  the  construction 
of  a  formal  contract  or  a  question  of  w^hether  or  not  the  United 
States  has  paid  all  that  it  is  under  an  obligation  to  pay  in  accord- 
ance wuth  the  terms  of  the  contract,  then  it  is  the  duty  of  the  Sec- 
retary of  AVar  and  within  his  power  to  obtain  the  advice  of  the 
proper  agencies  of  the  United  States  as  to  the  legal  rights  and  obli- 
gations that  have  arisen.  It  is  the  duty  of  this  Board  and  a  part  of 
Tts  jurisdiction  to  advise  the  Secretary  of  AVar  as  to  his  duty  in  such 
cases  and  as  to  what  are  the  legal  obligations  of  the  United  States- 
The  present  case  is  a  typical  instance  of  the  class  of  case  last  referred 
to.  A  doubt  has  arisen  as  to  whether  or  not  the  Government  has 
fully  performed  its  agreement  with  the  contractor,  and  that  doubt 
is  to  be  resolved  by  a  determination  of  the  legal  construction  of  the 
contract  and  specify  what  the  words  "  all  waste  matter  of  every  kind 
and  nature,  except  rags,  bags,  manure  and  cinders  "  mean.  It  is  our 
duty  to  determine  that  question  and  advise  the  Secretary  of  War  as 
to  what,  in  our  opinion,  is  the  correct  legal  construction  of  the  words 
as  used  in  the  formal  contract. 

3.  Our  determination  of  the  question  is  not  what  is  usually  meant 
by  a  determination,  as  it  is  only  advisory  to  the  Secretary  of  AVar, 
and  it  states  the  view  of  the  board  as  to  a  legal  question  which  has 
been  referred  to  it  by  the  head  of  the  AVar  Department.  The  Secre- 
tary of  AA^ar  may  ask  for  the  advice  of  other  agencies  of  the  Govern- 
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ment  as  to  the  true  construction  of  this  contract.  In  this  case  that  has 
been  done  and  the  Judge  Advocate  General  has  given  his  opinion  as 
to  the  construction  of  the  contract. 

4.  The  Judge  Advocate  General  holds  the  view  that  the  words  "  all 
waste  matter  of  every  kind  and  nature,  except  rags,  bags,  manure,  and 
cinders  "  include  as  used  in  this  contract  all  such  matter  as  is  usually 
called  "  waste  matter." 

5.  It  is  our  opinion  that  the  words  "all  waste  matter  of  every 
kind  and  nature,  except  rags,  bags,  manure,  and  cinders  "  include  as 
used  in  this  contract  all  such  matter  as  is  usually  called  "waste 
matter."  It  may  be  said  that  it  is  difficult  to  see  how  any  other  con- 
struction could  ever  have  been  put  upon  the  contract  and  to  ap- 
preciate how  such  a  confusion  has  arisen  in  respect  to  performance 
as  that  which  has  arisen. 

6.  It  follows,  therefore,  that  the  United  States  owes  the  claimant 
the  amount  which  the  Government  received  for  the  sale  of  waste 
matter  that  should  have  been  delivered  to  the  claimant  in  accordance 
with  the  terms  of  the  formal  contract,  and  it  also  follows  that  the 
claimant  is  entitled  to  such  waste  matter  as  had  accumulated  prior  to 
June  30, 1918,  and  is  still  at  the  camp  undisposed  of. 

7.  It  is  not  a  question  of  liquidated  or  unliquidated  damages.  It 
is  a  question  of  performance  by  the  United  States  of  the  obligation 
imposed  upon  it  by  the  contract.  Where  the  word  "damages"  is 
used  it  connotes  a  breach  of  the  contract.  The  United  States  has 
committed  no  intentional  breach  of  its  contract.  It  has  been  in  doubt 
as  to  what  the  contract  meant.  Xow  that  it  has  learned  through 
the  proper  channels  what  the  true  construction  of  the  contract  is  it  is 
desirous  of  meeting  its  obligations.  They  are  fixed,  certain,  and 
"  liquidated."  The  claimant  does  not  allege  any  breach  of  contract 
by  the  United  States.  It  position  is  that  the  officers  of  the  United 
States  in  making  a  sale  of  the  waste  material  acted  with  its  consent  in 
preventing  loss  and  in  creating  a  fund  the  ownership  of  which  could 
only  be  determined  when  the  construction  of  the  contract  was  de- 
termined. 

8.  There  remains  to  be  considered  the  question  of  a  possible  count- 
erclaim by  the  United  States  against  the  claimant  on  the  ground  that 
the  claimant  has  broken  its  contract  and  not  fully  performed  its 
obligations  thereunder.  The  difficult  question  is  to  determine 
whether  or  net  there  are  reasonable  grounds  for  a  counterclaim. 
That  depends,  of  course,  upon  what  the  evidence  is  that  the  con- 
tractor has  broken  its  contract.  It  is  a  part  of  the  duty  of  this  Board 
to  determine  after  an  examination  of  the  records  and  evidence  before 
it  whether  or  not  it  is  their  opinion  that  the  contract  has  been  broken 
by  the  contractor;  and  if  so,  whether  the  breach  is  a  material  one  or 
one  on  which  a  valid  action  could  be  maintained  bv  Jthe  United 
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States  against  the  contractor.  In  determining  this  question  the 
Board  will  be  guided  largely  by  the  reports  of  the  proper  depart- 
ments of  the  Government.  The  Inspector  General's  Department 
states  that  the  contractor  "  repeatedly  failed  to  comply  with  the 
terms  of  said  contract,  and  it  would  have  been  utterly  unable  fre- 
quently to  continue  operations  without  the  assistance  of  the  Govern- 
ment." The  memorandum  to  The  Adjutant  General  dated  June  18, 
1919,  signed  by  Henry  Jervey,  major  general,  United  States  Army, 
Assistant  Chief  of  Staff,  Director  of  Operations,  shows  that  the 
whole  matter  has  been  carefully  considered,  including  the  report  of 
the  Inspector  General,  the  indorsements  of  the  Judge  Advocate  Gen- 
•eral,  the  reports  of  the  Equipment  Division,  etc.,  and  recommends 
as  a  final  disposition  of  all  questions  arising  in  respect  to  this  con- 
tract and  five  others  like  it,  which  apply  to  five  other  camps,  that 
a-  letter  be  written  to  the  attorney  for  the  claimant  as  follows : 

"  5.  Under  all  the  circumstances  presented  in  the  case  in  question, 
the  War  Department  does  not  feel  justified  in  attempting  to  establish 
or  press  a  counterclaim  for  failure  on  the  part  of  your  clients  (the 
-claimant  and  others)  to  carry  out  their  part  of  the  contract,  pro- 
Tided  they  will  accept  settlement  as  hereinabove  set  forth." 

9.  We  have,  then,  as  a  final  determination  b}'^  that  branch  of  the  War 
Department  to  whom  this  case  was  referred,  that^the  evidence  of  a 
"breach  of  contract  by  this  contractor  does  not  justify  the  establishing 
or  pressing  of  a  counterclaim  on  the  part  of  the  United  States. 

10.  We  have  examined  the  transcript  of  the  testimony  of  the  offi- 
■cers  and  men  at  Camp  Gordon,  together  with  the  reports  of  the  In- 
spector General's  Department  and  other  evidence  on  which  the  pos- 
sible counterclaim  of  the  United  States  is  based  by  reason  of  an 
alleged  breach  of  contract  by  the  contractor.  We  concur  with  the 
view  contained  in  the  memorandum  for  The  Adjutant  General  of 
June  18, 1919,  signed  by  Maj.  Gen.  Jervey,  above  referred  to,  that  the 
counterclaim  of  the  United  States  has  no  merit.  The  testimony  of 
officers  and  men  at  Camp  Gordon  demonstrates  that  the  alleged 
breach  of  contract  by  this  contractor  was  of  small  importance.  The 
main  ground  for  complaint  is,  that  on  some  occasions  on  account  of 
extremely  stormy  weather  the  roads  near  Camp  Gordon  reached  such 
a  state  that  they  could  not  be  used  by  the  motor  trucks  of  the  con- 
tractor and  that  for  that  reason  the  contractor  was  aided  in  removing 
the  garbage  by  some  of  the  men  and  teams  belonging  to  the  camp. 
This  all  took  place  in  the  winter,  and  the  contractor  continued  to 
perform  its  contract  to  the  satisfaction  of  the  commanding  officer 
at  Camp  Gordon  until  June  30,  1918.  If  the  breach  had  been  a 
material  one  the  United  States  could  have  canceled  the  contract  at 
the  time  when  the  breach  occurred,  but  it  does  not  appear  that  any 
serious  complaint  was  ever  made  to  the  contractor  by  an  officer  of 
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the  Government  or  that  at  the  time  the  alleged  breach  occurred  that 
it  was  ever  considered  either  by  the  officers  at  Camp  Gordon  or  by 
the  contractor  as  a  breach  of  contract  by  the  contractor. 

11.  If  there  had  been  any  such  failure  on  the  part  of  the  con- 
tractor as  could  reasonably  be  called  a  breach  the  evidence  is  con- 
clusive that  such  failure  was  trifling  in  its  character  and  has  been 
waived  by  the  officers  of  the  Government.  Xo  other  conclusion  is 
possible  in  view  of  the  above-quoted  statement  of  Col.  Thomas,  who 
was  the  camp  quartermaster  from  August  1, 1917,  to  May  30. 1918. 

12.  For  these  reasons,  and  in  accordance  with  the  views  of  the 
department  to  which  this  claim  has  been  referred,  we  determine  that 
no  reasonable  grounds  for  a  counterclaim  on  the  part  of  the  United 
States  exist  in  this  case,  and  that  the  waste  material  that  is  now  at 
Camp  Gordon  and  at  the  salvage  base  plant  at  Atlanta,  and  that  had 
accumulated  prior  to  June  30,  1918,  be  delivered  to  the  contractor, 
and  it  is  also  entitled  to  the  sum  of  $835.40. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  for 
appropriate  action. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 
186107— 20— VOL  3—27 
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Case  No.  345. 

In  re  CLAIM. OF  WELLINGTON,  SEARS  &  CO.  AS  AGENTS  FOR  HAMILTON 

WOOLEN  MILLS. 

1.  CONTRACT  TO  FURNISH  PURCHASERS— PART  PERFORMANCE.— Where 

the  United  States  Government  agreed  to  furnish  claimant  purchasers  for 
500,000  pounds  of  yarn,  the  consideration  for  the  agreement  being  the 
promise  of  claimant  to  furnish  the  yarn  to  certain  manufacturers  doing 
Government  work,  the  United  States  Government  is  under  obligation, 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  its  loss  in  ex- 
penditures necessarily  made  in  preparing  the  portion  of  such  yarn  for 
which  no  purchasers  were  furnished. 

2.  FAILURE  OF  PURCHASER  TO  PERFORM. — Where,  under  such  an  agree- 

ment, a  purchaser  is  produced  who  contracts  with  claimant  to  buy 
200,000  pounds  of  yarn  but  only  takes  75,000  pounds  thereof,  the 
United  States  Government  is  under  no  obligation,  under  the  act  of  March 
2,  1919,  to  claimant,  by  reason  of  the  failure  of  such  purchaser  to  per- 
form its  contract  with  claimant. 

3.  REPUDIATION    OF    SUBCONTRACT— RIGHTS    OF    PARTIES.— Where    the 

United  States  Government  suspends  a  contract,  thereby  causing  the 
prime  contractor  to  repudiate  its  contract  with  claimant  to  purchase 
200,000  pounds  of  yarn,  the  United  States  Government  is  under  no  obli- 
gation, under  the  act  of  March  2,  1919,  to  find  another  purchaser  for 
claimant  for  that  portion  of  the  yarn  not  taken  by  the  prime  contractor. 

4.  CLAIM  AND  DECISION. — This  claim  is  presented  under  the  act  of  March  2, 

1919,  upon  the  theory  that  the  Government  is  obligated  to  reimburse 
claimant  for  expenses  necessarily  incurred  in  preparing  yarn  not  taken 
under  an  agreement  by  the  United  States  Government  to  furnish  buyers 
for  500,000  pounds.  Held,  that  claimant  is  entitled  to  an  adjustment  for 
its  cost  and  remuneration  on  the  part  of  the  agreement  as  to  which  the 
Government  failed  to  perform. 

Mr.  Shirk  writing  the  opinion  for  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arose  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  for  $68,127.89  by  an  agreement 
alleged  to  have  been  entered  into  on  July  12, 1918,  between  the  claim- 
ant and  the  United  States.  The  case  comes  to  this  Board  on  the 
claimant's  appeal  from  the  decision  of  the  Claims  Board,  Director 
of  Purchase  disallowing  its  claim. 

2.  In  the  summer  of  1918  there  was  a  scarcity  or  threatened 
scarcity  of  wool  suitable  for  the  manufacture  of  Army  clothing.  The 
Quartermaster  Corps  w^as  having  Army  clothes  manufactured  for  it 
by  various  manufacturers  and  it  was  necessary  for  it  to  see  to  it  that 
such  manufacturers  were  able  to  obtain  the  necessary  wool  and  yam 
from  some  source:  and  if  they  could  not  be  obtained  from  private 
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owners,  demands  necessarily  woula  have  had  to  have  been  made  on 
the  Government's  own  supply  of  wool.  The  Quartermaster  Corps 
learned  that  the  Hamilton  Woolen  Mills  had  a  supply  of  wool 
suitable  for  the  purpose. 

3.  That  being  the  situation,  Mr.  Brooks,  chief  of  the  yarn  section, 
wool,  tops  and  yarn  branch,  Clothing  and  Equipage  Division,  Quar- 
termaster Corps,  on  July  12,  1918,  interviewed  Mr.  Slifer,  a  repre- 
sentative of  Wellington,  Sears  &  Co.,  the  selling  agents  of  Hamilton 
Woolen  Mills.  After  that  conference  and  on  the  same  day  Mr. 
Brooks  wrote  Mr.  Slifer  a  letter  confirming  their  arrangement  of  that 
day.  Both  gentlemen  agree  that  that  letter  correctly  states  the 
arrangement  which  they  had  made.    That  letter  was  as  follows : 

War  Department, 
Ofi-^ice  of  THE  Quartermaster  General  of  the  Army, 

New  York  City,  July  12,  1918. 
From:  Acting  Quartermaster  General. 

To:  Wellington,  Sears  &  Company,  G6  Worth  Street,  Xew  York  (at- 
tention of  Mr.  Slifer). 
Subject :  Yarn  order  with  Hamilton  Woolen  Company. 

1.  Confirming  arrangement  made  with  your  Mr.  Slifer  to-day,  this 
branch  confirms  contract  placed  with  the  Hamilton  Woolen  Company 
as  follows: 

2.  Hamilton  Woolen  Company  are  to  furnish  to  customers  desig- 
nated by  this  branch  500,000  lbs.  2/20s  worsted  yarn,  made  out  of 
class  4  South  American  wools,  at  a  price  of  $1.95  for  white  yarn, 
delivered  in  skeins,  or  $2.17^  for  standard  O.  D.  mixture  yarns, 
delivered  on  cheeses,  terms  2%  ten  days  or  net  sixty  days,  f.  o.  b. 
Southbridge,  Mass.,  deliveries  15,000/20,000  lbs.  weekly,  starting 
August  loth,  and  25,000/30,000  lbs.  weekly,  starting  October  1st  or 
sooner,  if  possible,  in  any  case  entire  contract  will  be  completed  not 
later  than  January  15,  11)19. 

3.  It  is  understood  that  not  over  100,000  lbs.  of  the.  order  may  be 
taken  in  2/24s  white  skein  yarn  at  a  price  of  $1.97^. 

4.  This  branch  expects  to  place  the  order  for  400,000  lbs.  in  white 
yarn  and  100,000  lbs.  in  the  O.  D.  mixture,  although  it  is  possible 
that  all  of  the  yarn  may  be  needed  in  white,  or  that  300,000  lbs.  may 
be  needed  in  ().  D.    These  particulars  can  be  arranged  at  a  later  date. 

5.  It  is  understood  that  this  contract  w'ill  require  no  allotment  of 
Government  wool. 

6.  All  orders  and  specifications  regarding  this  contract  will  be 
taken  up  direct  with  you  at  your  Xew  York  address,  you  in  turn  to 
communicate  regarding  same  with  the  Hamilton  Woolen  Company. 

By  authority  of  the  Acting  Quartermaster  General. 

N.  B.  K.  Brooks. 
Wool  Top  A  Yam  Branch,  C\  &  E.  Division,  Q.  M.  G.  0. 
NBKB:RN. 

4.  On  the  same  day  Mr.  Brooks  wrote  to  his  chief,  Mr.  Albert  W. 
Elliott,  chief  of  the  woolj  tops,  and  yarn  branch,  some  of  the  func- 
tions of  which  branch  were  to  handle  wool,  top,  and  yam  affairs  for 
the  Quartermaster  Corps,  to  procure  the  necessary  supplies  of  thesiC 
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materials  and  distribute  them  t(t  manufacturers  holding  Govern- 
ment contracts  which  required  the  use  of  those  materials,  advising 
him  of  his  arrangement  with  Wellington,  Sears  &  Co.  and  inclosing 
a  copy  of  the  above  letter  of  July  12.  Mr.  Elliott  approved  of  Mr. 
Brooks's  acts  in  the  premises  and  was  glad  to  get  the  promise  of  the 
yarn  at  that  time. 

5.  The  claimant  concedes  that  thereafter  and  prior  to  the  armistice 
the  (jovernment  furnished  to  the  Hamilton  AVoolen  Co.  purchasers 
for  834,000  pounds  of  yarn,  but  contends  that  the  Government  has 
since  failed  to  furnish  to  it  purchasers  for  the  balance  of  105,400 
pounds  of  the  500,000  pounds  referred  to  in  the  letter  of  July  12. 

6.  Wellington.  Sears  &  Co.  are  the  selUng  agents  of  the  Hamilton 
Woolen  Co.,  making  collections  from  sales  and  remitting  tlie  pro- 
ceeds to  the  Hamilton  Co.  after  deducting  therefrom  their  com- 
missions. 

DECISION. 

1.  We  are  of  the  opinion  that  the  verbal  arrangement  of  July  12, 
as  shown  by  the  letter  of  that  date,  amounted  to  a  contract.  There 
may  be  some  doubt  whether  that  contract  was  that  the  United  States 
should  i^urchase  the  yarn  itself  or  that  it  would  furnish  to  the  com- 
pany customers  therefor.  Any  doubt  in  that  regard  we  think  has 
been  removed,  because  the  paHies  themselves,  by  their  subsecjuent 
ccmduct,  have  construed  the  contract,  aiul  we  think  that  the  con- 
tract is  in  substance  that  the  Government  promised  to  furnish  to  the 
Hamilton  Woolen  Co.  customers  for  500,000  pounds  of  yarn  in  con- 
sideration of  the  promise  of  the  company  to  furnish  the  yarn  to  such 
customers  designated  by  the  United  States. 

2.  The  Wellington-Sears  Co.  acted  in  the  whole  matter  merely  as 
the  selling  agent  for  its  principal,  the  Hamilton  Woolen  Co.,  which 
is  the  real  party  in  interest  with  which  the  contract  was  made.  Any 
award  in  this  matter  should  be  to  the  Hamilton  AVoolen  Co.  and  not 
to  Wellington,  Sears  &  Co. 

3.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  to  the 
effect  that  no  contract  within  the  meaning  of  the  act  of  March  2, 
1919,  existed,  is  hereby  reversed. 

4.  The  claimant  seeks  the  opinion  of  this  Board  on  several  ques- 
tions not  necessary  to  the  present  disposition  of  this  case,  but  the 
answering  of  which  claimant  feels  would  remove  doubt  and  uncer- 
tainty in  the  negotiation  of  a  settlement  of  the  contract  with  the 
bureau  Claims  Board.  One  of  the  customers  which  the  Government 
furnished  to  the  Hamilton  Co.,  pursuant  to  the  agreement,  was  the 
Botany  Worsted  Mills,  which  thereafter  contracted  with  the  Hamil- 
ton Co.  for  some  yarn.  A  dispute  has  arisen  between  them  as  to 
whether  or  not  the  Hamilton  Co.  has  released  the  Botany  Co.  from 
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its  obligation  to  take  an  undelivered  balance  of  the  yarn  it  con- 
•  tracted  for  and  has  further  released  it  from  all  claims  arising  out  of 
the  matter  except  for  yarn  actually  delivered.  We  think  that  when 
the  Government  furnished  the  Botany  Co.  as  a  customer,  and  the 
latter  contracted  with  the  Hamilton  Co.  for  yarn  the  Government 
thereby  fulfilled  its  obligation  to  the  Hamilton  Co.  to  the  extent  of 
the  quantity  so  contracted  for,  and  that  if  the  Hamilton  Co.  sub- 
sequently released  the  Botany  Co.  the  Government  was  and  is  under 
no  obligation  to  furnish  to  it  customers  for  the  amount  so  released, 
and  that  if  it  has  not  released  the  Botany  Co.  that  its  remedy  is 
against  that  company  and  not  against  the  Government  in  this  pro- 
ceeding. We  think  that  we  should  not  attempt  to  decide  whether 
there  was  a  release,  because,  if  for  no  other  reason,  the  Botan}^  Co. 
is  not  a  party  to  this  proceeding  and  has  not  been  heard.  But  assum- 
ing that  the  Botany  Co.  has  not  been  released,  the  Hamilton  Co. 
contends  that  it  should  be  able  to  recover  directly  against  the  Gov- 
ernment in  this  proceeding  for  its  loss  on  the  undelivered  portion  of 
its  contract  with  the  Botany  Co.  on  the  theory  that  circuity  of 
action  would  be  avoided  thereby.  That  theory  assumes  that  the 
Botany  Co.  was  a  prime  contractor  and  that  the  Hamilton  Co.  was 
itself  a  subcontractor  in  that  it  undertook  to  furnish  the  Botany  Co. 
with  the  yarn  necessary  to  perform  its  prime  contract  with  the  Gov- 
ernment. This  proceeding,  it  must  not  be  lost  sight  of,  is  based  on 
an  entirely  dilEferent  matter,  namely,  a  separate  and  distinct  con- 
tract of  a  different  character  directly  between  the  Hamilton  Co.  and 
the  Government.  The  contract  which  the  claimant  sets  up  here,  has 
no  connection  with  the  contract  between  the  Government  and  the 
Botany  Co.,  if  one  existed.  The  confusion  arises  from  the  fact  that 
the  claimant  comes  here  on  petition  as  a  prime  contractor  and  now, 
being  here,  seeks  to  get  relief  also  as  a  subcontractor  on  another 
contract.  It  seeks  to  assume  a  dual  role — its  legitimate  part  as  a 
prime  contractor  and  its,  in  this  proceeding,  illegitimate  role  of  sub- 
contractor under  the  Lotany  contract. 

5.  The  claimant  took  the  position  at  the  hearing  and  attempted 
to  show  that  the  Government  canceled  and  rescinded  the  allocation 
by  the  Government  to  it  of  the  Botany  order  to  the  extent  of  an  un- 
delivered balance  of  the  Botany  order,  and  that  such  action  places 
the  United  States  and  the  Hamilton  Co.  in  the  same  position  as 
though  the  Government  had  never  furnished  the  Botany  Co.  as  a 
customer  for  the  amount  of  the  undelivered  balance  of  the  Botany 
order.  We  do  not  think  that  the  evidence  is  sufficient  to  justify 
that  view. 

6.  The  claimant  says  that  (1)  under  its  contract  with  the  United 
States,  customers  for  165,400  pounds  of  3^arn  were  never  allocated  to 
it;  (2)  under  its  contract  with  the  Botany  Co.  it  had  not  yet  delivered 
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a  balance  of  125,006  i^ounds  of  yarn;  and  (3)  in  order  to  perforin 
these  two  contracts  it  has  certain  materials  which  have  been  left  on, 
its  hands  and  on  which  it  has  suffered  loss.  The  question  arises  as 
to  how  this  loss  is  to  be  distributed  between  these  two  contracts.  It 
maintains  that  there  should  be  no  apportionment  of  any  particular 
kind  of  materials  left  on  hand  to  the  Botany  contract,  but  that  of 
the  materials  left  on  hand  an  amount  of  each  kind  should  be  applied 
to  the  Botany  contract  in  the  proportion  which  the  total  amount  un- 
delivered under  the  Botany  contract  bears  to  the  total  amount  un- 
allocated plus  the  amount  undelivered  under  the  Botan}''  contract, 
namely,  290,406  pounds.  The  claimant  fears  that  on  a  negotiation 
of  a  settlement  the  bureau  board  will  apply  the  more  nearly  com- 
pleted materials,  on  which  a  greater  loss  was  sustained,  against  the 
undelivered  balance  under  the  Botany  contract,  and  will  apply  the 
less  nearly  completed  materials,  on  which  a  loss  not  nearly  so  great 
was  sustained,  against  the  unallocated  portion,  of  its  contract  with 
the  Government.  The  claimant  therefore  seeks  a  ruling  from  this 
Board  in  favor  of  its  contention  in  advance  of  a  negotiation  with 
the  bureau  board.  We  think  that  the  answer  turns  on  a  question  of 
fact,  namely,  For  the  performance  of  which  contract  were  these  ma- 
terials procured,  prepared,  set  apart,  or  held?  The  loss  on  all  of 
those  materials  which  were  in  fact  for  the  Botany  contract  should  be 
applied  on  the  Botany  contract;  and,  similarly,  the  loss  on  all  which 
were  in  fact  for  the  unallocated  portion  of  the  Government  contract 
should  be  applied  on  the  Government  contract.  The  complete  cir- 
cumstances and  facts  on  this  question  are  not  before  this  Board,  and 
what  evidence  was  presented  to  it  at  the  hearing  was  in  effect  given 
ex  parte^  because  the  Government  had  no  notice  that  this  issue  was 
to  be  tried,  and  therefore  was  not  in  a  position  to  attack  the  claim- 
ant's contention.  We  think  that  in  the  circumstances  we  should  not 
embarrass  the  bureau  board  in  its  negotiation  of  a  settlement  by  an 
expression  of  opinion  in  advance  on  what  is  substantially  ex  parte 
evidence.  The  bureau  board  should  decide  that  question  of  fact  on 
all  the  evidence  which  it  may  have  or  be  able  to  obtain.  In  that 
connection  it  would  be  proper  for  it  to  consider  the  claimant's  state- 
ment under  oath  as  to  the  intended  application  of  the  various  ma- 
terials on  hand,  but  such  statement  would  not  necessarily  be 
conclusive. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate.  Form  C,  to 
the  Claims  Board,  Director  of  Purchase,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield,  Lieut.  Col.  Carruth,  and  Mr.  Wise  concurring. 
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Case  No.  1456. 

In  re  CLAIM  OP  CLEVELAKD  CITY  FOKGE  &  IRON  GO. 

1.  CONTRACT    IMPLIED    FOE    INCREASED    COST    WHERE    GOVERNMENT 

ORDERS  CANCELLATION  OF  ONE  SUBCONTRACT  AND  THE  MAKING 
OF  ANOTHER  AT  HIGHER  COST. — Where  a  prime  contractor  is  delayed 
in  performance  of  its  contract  because  of  slow  work  and  delayed  deliv- 
eries on  the  part  of  a  subcontractor  and  is  therefore  instructed  by  com- 
petent authority  to  cancel  its  subcontract  and  make  a  new  one  at 
higher  cost  with  a  subcontractor  specified  by  that  authority,  there  is  an 
implied  agreement  within  the  terms  of  the  act  of  March  2,  1919,  such 
as  will  entitle  the  prime  contractor  to  reimbursement  for  such  addi- 
tional cost. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  based  upon  an 

implied  agreement  made  in  connection  with  performance  of  an  informal 
written  contract  for  manufacture  of  steel  plugs.  Claimant  was  directed 
to  enter  a  new  subcontract  at  a  higher  cost  than  that  of  the  old  subcon- 
tract.   Held,  claimant  is  entitled  to  relief  under  the  act. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  of  1919,  for  $16,637.32,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2,  Sometime  in  December,  1917,  Maj.  Grand,  Procurement  Di- 
vision, Ordnance  Department,  as  appears  by  his  sworn  statement  of 
May  31,  1919,  negotiated  with  the  claimant  for  the  manufacture  of 
eyebolt  type  A  steel  lifting  plugs,  to  be  used  in  the  lifting  and 
handling  of  steel  shells.  The  price  agreed  upon  between  the  claimant 
and  Maj.  Grand  included  the  machining  of  these  plugs  after  they 
had  been  forged  by  the  claimant.  Such  machining  it  was  necessary 
for  the  claimant  to  have  done  under  a  subcontract,  and  for  this  work 
of  machining  it  was  agreed  that  the  claimant  should  make  to  the 
Government  a  charge  of  actual  cost  only.  Accordingly,  the  claimant 
procured  a  proposal  from  the  National  Acme  Co.  for  the  machin- 
ing of  these  plugs  at  the  price  of  1.8  cents  ($0,018)  per  plug  of  type 
A,  which  price  was  approved  by  Maj.  Grand,  who,  however,  believed 
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said  price  to  be  too  low.  However,  on  this  basis,  he  gave  an  order 
to  the  claimant  and  subsequently,  on  January  7,  1918,  a  procurement 
order  of  the  purchase  section.  Gun  Division  of  the  Ordnance  Depart- 
ment, was  delivered  to  the  claimant  for  750,000  lifting  plugs,  eye- 
bolt  type  A,  at  a  price  of  9.05  cents  ($0.0905)  per  plug.  No  formal 
contract  was  ever  signed  between  the  parties,  but  the  claimant  sub- 
stantially completed  the  filling  of  this  order  and  has  been  paid 
therefor  by  the  Government  as  provided  in  said  order. 
3.  The  above  price  of  $0.0905  was  made  up  as  follows: 

For  the  forjrinp $0.0725 

Plus  the  exact  cost  price  to  the  chiimaut  of  the  nuichinins,  which  \viis__       .  018 


Thus  making  the  total  price  for  each  plug 0.  0905 

it  being  understood  between   Maj.   Grand   and  the  claimant   that 
the  claimant  was  to  make  no  profit  by  reason  of  the  machining. 

4.  As  the  work  pro^rressed,  it  developed  that  the  National  Acme 
Co.,  whose  subcontract  with  the  claimant  company  for  machining 
contained  no  i)rcvision  covering  time  of  delivery,  was  failing  to 
make  deliveries  thereunder.  This  failure  on  the  part  of  the  sub- 
contractor was  claimed  by  it  to  be  due  to  various  causes,  notably 
that  the  Government,  from  time  to  time,  had  caused  changes  to  be 
made  in  the  form  and  size  of  the  plugs,  but  was  more  probably  due 
to  the  fact  that  it  found  that  it  could  not  perform  the  machining 
on  these  plugs  for  such  a  low  price  as  $0,018  per  plug.  Other  fac- 
tories at  this  time  were  charging,  and  the  Government  was  paying, 
several  times  this  amount  for  the  machining  of  plugs  like  these. 
And  it  appears  from  the  sworn  statement  of  J.  H.  Scobell,  who  was 
at  this  time  Assistant  Chief  of  the  Production  Division,  Ordnance 
Department,  Cleveland  district,  and  later  chairman  of  the  Cleveland 
district  ordnance  claims  board,  that  this  price  was  considerably 
lower  than  any  other  2)rice  that  could  be  obtained  for  the  same  type 
of  plug  in  Cleveland.  From  the  same  statement  it  appears  that  the 
Cleveland  district  ordnance  department,  having  considerable  pres- 
sure brought  ui)on  it  for  more  rapid  delivery  of  lifting  plugs,  called 
in  representatives  of  the  claimant  and  advised  them  that  it  was  nec- 
essary they  should  take  steps  to  increase  their  production  of  plugs 
iimnediately,  and  that  the  Cleveland  district  ordnance  office,  by  its 
chief  ordnance  officer,  and  its  assistant  chief  ordnance  officer,  and  by 
R.  F.  Stuart,  i)roduction  operator  on  lift  plugs  (who  was  later 
special  assistant  of  the  Cleveland  district  claims  board),  then  in- 
structed the  claimant  to  take  steps  to  cancel  its  contract  with  the 
Xaticmal  Acme  Co.  and  develop  a  new  source  of  supply  for  the 
machining  work.  The  assistance  of  the  Cleveland  district  office 
was  given  the  claimant  in  procuring  such  new  source  of  supply  by 
bringing  to  claimant  for  negotiation  the  Weeks-Hoffman  Co.,  of 
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Syracuse,  N.  Y.  Approval  was  given  by  the  district  ordnance  office 
to  the  claimant's  placing  the  machining  work  with  the  Weeks-Hoff- 
man Co.,  whose  bid  of  5  cents  ($0.05)  per  plug  for  such  machining 
was  the  lowest  bid  received  from  any  subcontractor  then  bidding 
for  the  work.  This  is  shown  by  the  well-corroborated  statement  of 
Mr.  Scobell,  which  is,  in  pai-t,  as  follows : 

"  The  Cleveland  office  then  instructed  the  Cleveland  City  Forge  & 
Iron  Company  to  take  steps  to  cancel  its  contract  with  the  National 
Acme  Company  and  develop  a  new  source  of  supply  for  the  machin- 
ing work. 

The  assistance  of  the  Cleveland  district  office  was  given  the  Cleve- 
land City  Forge  &  Iron  Company  in  procuring  a  new  source  of  sup- 
ply and  approval  was  given  by  the  District  office  to  their  placing  the 
machining  work  with  the  Weeks-Hoffman  Company,  whose  bid  of 
$0.05  per  plug  was  the  lowest  received  from  any  subcontractor  then 
bidding  for  the  work. 

Xo  statement  of  any  kind  was  made  to  the  Cleveland  City  Forge 
&  Iron  Company  (the  claimant)  with  reference  to  any  additicmal 
compensation  because  of  the  necessity  for  making  new  arrangements 
for  new  machining,  but  *  *  *  it  is  the  judgment  of  the  writer 
that  the  increase  in  price  was  caused  by  conditions  beyond  the  con- 
trol of  the  contractor  and  at  the  instigation  of  the  Ordnance  Depart- 
ment, and,  unless  the  contractor  is  reimbursed  for  the  additional  ex- 
pense he  was  forced  to  assume  by  reasons  of  necessity,  he  will  not  in 
my  judgment  have  been  fairly  dealt  with." 

It  appears  from  the  statement  of  Jlr.  R.  H.  Cobb,  who  was  chief 
of  the  cannon  and  ammunition  section.  Production  Division,  Cleveland 
district  ordnance  dej^artment,  that  his  office  requested  the  claimant 
to  secure  additional  sources  for  machining  these  plugs,  and  such 
statement  continues  as  follows : 

"  Local  concerns  approached  could  not  or  would  not  take  over  the 
subcontract  for  machining,  but  the  AVeeks-Hoffman  Company,  of 
Syracuse,  represented  that  the  quality  of  forgings  was  satisfactory 
to  them  and  that  their  equipment  was  sufficient  to  comply  with  the 
reqiiirements  for  deliveries,  provided  they  could  get  forgings  in 
sufficient  quantity.  This  office  then  instructcid  the  Cleveland  City 
.Forge  &  Iron  Company  to  place  the  subcontract  for  machining  with 
the  Weeks-Hoffman  Company,  of  Syracuse,  N.  Y." 

Pursuant  to  such  instructions  the  claimant  placed  a  subcontract 
with  the  Weeks-Hoffman  Co.  which  had  been  brought  to  them 
by  the  Ordnance  Department.  The  statement  of  Mr.  R.  F.  Stuart,  at 
that  time  production  operator  on  lift  plugs  in  the  Cleveland  district 
ordnance  office  and  later  special  assistant  of  the  Cleveland  district 
claims  board,  is  in  part  as  follows: 

"  The  only  information  that  the  writer  can  add  to  this  is  that 
while  production  operator  on  lift  plugs  he  was  instrumental  in  hav- 
ing other  concerns  machine  type  A  lift  plugs  at  4  cents  each  and 
none  of  these  same  concerns  would  take  the  product  of  the  Cleveland 
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City  Forge  &  Iron  Company  at  that  price.  ♦  *  *  The  Weeks- 
Ilotfinan  Company  were  acceptable  to  the  Clevehmd  dibtrict  ord- 
nance office  as  a  machining  source,  therefore  the  Cleveland  City 
Forge  &  Iron  Company  gave  the  Weeks-Hoffman  Company  a  con- 
tract at  5  cents  each,  and  the  Weeks-Hoffman  Company  ai^parently 
experienced  no  difficulty  in  the  machining,  as  the  rejections  were 
under  the  2  per  cent  allowed  by  the  Cleveland  City  Forge  &  Iron 
Company." 

The  uncontroverted  testimony  of  Prentice  A.  Stratton,  taken  at 
the  hearing,  shows  that  the  Government  officials,  with  whom  the 
claimant  was  negotiating,  and  from  whom  they  took  instructions, 
insisted  upon  the  claimants  contracting  with  the  Weeks-Hoffman 
Co.  to  do  the  machining  on  the  plugs  without  regard  to  price,  and 
that  the  officials  had  full  knowledge  that  the  price  which  the  Weeks- 
Hoffman  Co.  would  charge  for  machining  these  plugs  was  to  be  5 
or  6  cents  instead  of  1.8  cents  ($0,018)  per  plug. 

5.  Of  the  plugs  manufactured  and  delivered  to  the  Government  by 
the  claimant  519,929  were  machined  for  the  claimant  by  the  Weeks- 
Hoffman  Co.  under  the  contract  entered  into  by  the  claimant  with 
that  company  in  pursuance  of  the  instructions  of  the  Government, 
and  for  each  of  such  plugs  so  machined  and  delivered  to  it  by  the 
Weeks-Hoffman  Co.  the  claimant  has  paid  said  company  the  sum 
of  5  cents  ($0.05)  or  3,2  cents  ($0,032)  more  per  plug  than  the  Gov- 
ernment has  paid  the  claimant  for  such  machining. 

6.  This  claim  is  based  by  the  claimant  upon  the  theory  that  there 
exists  an  implied  agreement  on  the  part  of  the  Government  to  reim- 
burse the  claimant  for  the  amount  that  it  actually  paid  out  by  rea- 
son of  paying  $0,032  per  plug  more  for  519,929  plugs  than  was  esti- 
mated to  be  the  actual  cost  of  machining  said  plugs  when  the  original 
contract  was  given  by  Maj.  Grand,  or,  as  stated  in  another  form: 

Claimant  paid  the  Weeks- Hoffman  Company  for  the  machining  of 

519,929  plugs,  at  $.05  each $25,996.45 

Had  the  National  Acme  C'onipany  done  the  machining  as  originally 
arranged  for^  claimant  would  have  paid  it  for  519,929  plugs,  at 
$.018  each 9,358.73 

The  amount  of  the  claim  is  therefore 16, 637.  72 

DECISION. 

1.  The  act  of  Congress  of  March  2,  1919,  commonly  referred  to 
as  the  Dent  Act,  authorizes  the  Secretary  of  War  to  adjust,  pay,  or 
discharge  all  agreements,  express  or  implied,  not  executed  in  the 
manner  prescribed  by  law,  upon  a  fair  and  equitable  basis,  that  have 
been  entered  into  in  good  faith,  during  the  present  emergency  and 
prior  to  November  12,  1918,  "  by  any  officer  or  agent  acting  under 
his  authority,  direction,  or  instruction."  The  measures  that  were 
taken  by  the  officers  of  the  Government,  as  set  forth  in  the  foregoing 
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facts,  were  taken  under  the  authority  of  the  Secretary  of  War,  and 
such  officers  or  agents,  whether  military  or  civilian,  were  acting 
under  the  direction  and  instruction  of  the  Secretary  of  War  in 
negotiating  and  agreeing  with  the  claimant,  as  set  forth  above. 

2.  It  is  the  finding  of  this  Board,  from  the  facts  brought  out,  that 
an  implied  agreement  arose  between  the  claimant  and  the  United 
States,  within  the  meaning  of  the  Dent  Act,  which  the  Secretary  of 
War  is  authorized  to  adjust,  pay,  or  discharge  upon  a  fair  and 
equitable  basis.  Upon  the  faith  of  such  agreement  the  claimant 
caused  to  be  performed,  for  the  benefit  of  the  United  States,  serv- 
ices which  the  United  States  accepted  and  received  at  an  actual  cost 
to  the  claimant,  exclusive  of  any  prospective  or  possible  profits,  of 
$16,637.72,  for  which  amount  the  claimant  is  entitled  to  reimburse- 
ment by  the  United  States. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant  and  to  be  transmitted  to  the 
appropriate  finance  officer  for  payment. 

Col.  Delafield,  Mr.  Harding,  and  Mr.  Bryant  concurring. 
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Case  No.  1691. 

In  re  CLAIM  OF  NEBKASKA  &  IOWA  STEEL  TAHK  GO. 

1.  INGO&FO&ATION    OF    DOCUliENTS    IN    CONTRACT    BY    REFERENCE.— 

Farties  making  a  parol  contract  may  by  appropriate  reference  make 
documents  a  part  of  the  same;  and  where  the  claimant  and  the  Ooyern- 
ment  entered  into  parol  contract  for  the  manufacture  of  oil  drums  and 
it  was  provided  therein  that  the  drums  should  he  made  according  to  the 
Interstate  Commerce  Commission  Specifications  No.  5  and  said  specifica- 
tions were  In  writing,  they  were  hy  such  reference  made  a  part  of  the 
contract. 

2.  UNILATERAL  MISTAKE. — A  mistaken  belief  entertained  by  one  of  the  par- 

ties to  a  contract,  as  to  one  provision  of  the  same,  which  was  not  shared 
or  caused  by  the  other  party,  particularly  if  the  opposing  party  did  not 
thereby  obtain  an  unconscionable  advantage,  can  not  be  made  the  basis 
of  relief.  And  where  the  claimant  quoted  a  price  of  $7.95  each  for 
making  oil  drums,  including  plugs  and  gaskets,  and  afterwards  changed 
the  offer  to  $7.80  each,  and  thereafter  the  amended  offer  was  accepted 
by  the  Government,  and  claimant  manufactured  and  delivered  the  drums 
and  received  pajnnent  at  $7.80  each,  claimant  is  not  entitled  to  the  dif- 
ference between  the  two  prices,  upon  the  ground  as  alleged  that  it  had 
a  belief  that  the  price  of  |7.80  did  not  Include  plugs  and  gaskets. 

3.  CLAIM  AND  DECISION. — This  is  a  class  A  claim  on  appeal  from  the  Claims 

Board,  Office  Director  of  Furchase,  under  the  act  of  March  2^  1919,  and 
is  based  upon  an  Informal  contract  which  Is  alleged  to  have  been  made 
for  the  manufacture  of  galvanized  oil  drums.  Held,  that  the  claim  as 
presented  should  be  disallowed.  Held  further,  that  an  error  In  compu- 
tation In  the  amount  of  $10.50  is  shown  to  have  been  made  In  favor  of 
the  Government  in  settling  with  the  claimant  and  that  claimant  should 
be  reimbursed  in  that  amount. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  on  a  class  A  claim  from  the  Claims  Board, 
Office  of  the  Director  of  Purchase.  Statement  of  claim,  Form  A,  has 
been  filed  under  Purchase,  Storage  and  Traffic  Division  Supply  Cir- 
cular No.  17,  revised,  of  1919,  for  $1,060,  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  between  the  claimant  and  the  United 
States.    A  hearing  was  held  January  5,  1920. 

2.  On  August  22, 1918,  Capt.  J.  G.  Williams,  of  the  Quartermaster 
Corps,  assigned  to  the  Hardware  and  Metals  Division,  requested  from 
claimant — 

"A  quotation  on  steel  drums  to  be  manufactured  in  strict  accordance 
with  Interstate  Commerce  Commission  regulations  as  described  in 
'Shipping  Containers  Specifications  No.  5,'  dated  October  1,  1914.'" 
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Section  11  of  said  specifications  is,  in  part,  as  follows : 

"  Provision  must  be  made  for  closing  the  bungholes  and  other 
openings  in  such  a  manner  as  to  prevent  leakage." 

The  meaning  of  this  language,  as  shown  by  the  testimony  at  the 
hearing,  is  that  the  complete  steel  drum  called  for  by  the  specifica- 
tions included  plugs  and  gaskets  to  stop  the  bungholes. 

3.  The  claimant  replied  to  the  foregoing  request  under  date  of 
August  31,  1918,  that  he  could  furnish  4,500  55-gallon  galvanized 
oil  drums  which  would  comply  with  the  regulations  described  in  said 
specifications,  at  a  price  of  $7.95  each,  and  claimant  was  allotted 
7,000  barrels.  On  September  3, 1918,  claimant  wrote  Capt.  Williams, 
referring  to  its  letter  of  August  31,  and  saying: 

"We  wish  to  advise  that  our  terms  are  1%-10  days,  30  days,  net." 

On  September  5,  1918,  F.  J.  Storm,  the  agent  of  the  claimant  in 

AVashington,  wired  claimant  that  Capt.  Williams  had  changed  the 

allotment  to  4,500  drums,  September  delivery,  instead  of  7,000,  and 

added  "  You  are  to  furnish  plugs  and  gaskets." 

4.  On  September  7,  1918,  claimant  wrote  Capt.  Williams  as  fol- 
lows : 

"We  were  wired  by  Mr.  F.  J.  Storm  that  you  allotted  us,  4,500 
55-gallon  I.  C.  C.  barrels  to  manufacture,  we  to  furnish  plugs  aiid 
gaskets^  but  we  have  not  received  formal  order  from  you,  but  suppose 
this  is  on  the  way  to  us  now." 

The  claimant  subsequently  received  a  formal  contract,  number 
HC-598-0,  from  the  contract  and  purchase  branch.  General  Supply 
Division,  covering  7,000  steel  galvanized  barrels  of  the  specifications 
mentioned  above,  at  a  price  of  $7.95  each,  delivery  to  be  complete  by 
October  1,  1918.  On  September  24,  1918,  the  claimant  telegraphed 
Capt.  Williams  that  he  revised  his  bid  of  August  31  from  $7.95  per 
steel  drum  to  $7.80  per  steel  drum. 

5.  The  president  of  the  claimant  on  the  witness  stand  (Tr.  pp.  21 
et  seq.)  admitted  that  this  reduction  in  price  was  not  induced  by  any 
suggestion  of  the  Government  but  was  made  voluntarily  by  him  after 
he  had  had  a  conference  with  Mr.  William  T.  Knapp,  of  the  Butler 
Manufacturing  Co.  of  Kansas  City.  The  Butler  Co.  was  also  manu- 
facturing steel  drums.  Mr.  Knapp  told  claimant  that  there  had  been 
quite  a  little  talk  about  the  high  price  of  barrels  and  that  barrel 
manufacturers  should  go  over  their  prices  again  and  see  if  they  could 
not  lower  them;  that  the  Budd  Manufacturing  Co.  had  agreed  to 
put  in  machinery  to  manufacture  and  furnish  barrels  at  a  much  less 
price,  providing  they  could  get  the  contract  for  the  whole  quantity, 
and  Mr.  Knapp  thought  it  would  be  advisable  that  those  in  the 
barrel  business  should  lower  their  prices.  He  proceeded  "  and  it  was 
on  that  talk  I  had  on  the  telephone  that  I  put  my  price  down,  as  I 
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was,  of  course,  interested  that  no  more  people  should  get  into  the 
manufacture  of  steel  barrels  at  this  time.  There  were  a  great  many 
in  it  anyway,  and  I  cut  the  price  15  cents."  On  September  25,  1918, 
the  claimant  wrote  Capt.  Williams  as  follows: 

"  We  understand,  through  our  Mr.  F.  J.  Storm,  that  the  price  we 
quoted  on  the  galvanized  drums  was  too  high.  We  put  this,  we 
thought,  within  a  reasonable  reach  of  price  and  confined  ourselves 
to  a  small  percentage  on  the  cost.  The  price  we  quoted,  as  you  na 
doubt  know,  is  $7.95  each,  and  we  wired  you  we  would  revise  this 
price  for  $7.80  each,  and  we  how  wish  to  confirm  this  telegram  and 
we  hope  you  will  find  this  entirely  satisfactory  as  we  wish  at  all 
times  to  be  fair  on  these  things." 

6.  On  September  28, 1918,  by  w^hich  time  the  claimant  had  received 
from  the  Government  the  formal  contract  above  mentioned,  the 
claimant  wrote  acknowledging  its  receipt,  and  in  his  letter  stated 
that  it  was  his  understanding  that  the  contract  was  for  4,500  barrels, 
not  7,000  barrels;  that  he  was  willing  to  supply  7,000  barrels  if  he 
could  obtain  the  material  for  the  additional  2,500  barrels;  that  it 
was  impossible  to  fill  the  contract  by  October  1,  but  he  would  do  the 
best  he  could.    He  also  stated : 

"  You  have  no  doubt  received  our  letter  of  September  25,  1918,  in 
which  we  revised  our  price  on  these  barrels  from  $7.95  to  $7.80,  and 
you  will  no  doubt  want  to  incorporate  this  in  the  contract." 

The  formal  contract  was  never  signed  by  either  party,  but  the 
claimant  manufactured  and  delivered  to  the  United  States  the  entire 
7,000  oil  drums,  complete,  in  accordance  with  the  specifications.  He 
billed  these  barrels  to  the  Government  at  $7.95  each,  and  has  been 
paid  therefor  the  sum  of  $7.80  each.  This  claim  is  filed  to  cover  the 
difference,  which  amounts  to  $1,050. 

7.  At  the  time  of  such  payment  the  Government  deducted  in 
accordance  with  the  terms  of  the  claimant,  as  stated  in  his  letter  to 
Capt.  Williams  of  September  3,  1  per  cent  discount,  basing  its  de- 
duction on  the  payment  of  $7.95  per  barrel  instead  of  $7.80,  thereby 
deducting  from  its  bill  an  amount  of  $10.50  in  excess  of  the  amount 
which  should  have  been  deducted. 

8.  The  theory  upon  which  the  claimant  bases  his  claim  is  that  his 
original  quotation  of  $7.95  was  for  the  barrels  without  the  plugs  and 
gaskets ;  that  his  revised  bid  was  based  upon  the  original  quotation 
and  was  not  intended  to  include  plugs  and  gaskets,  but  this  theory 
is  not  borne  out  by  the  evidence  in  the  casew 

DECISION. 

In  the  opinion  of  the  Board  neither  the  letter  of  August  22,  with 
its  reply  of  August  31,  nor  the  telegram  of  September  5,  followed  by 
the  letter  of  September  7,  1918,  resulted  in  a  meeting  of  the  minds 
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of  the  parties,  because  it  is  clear  from  the  telegram  of  the  claimant 
of  September  24,  and  its  letter  of  September  25,  that  the  minds  of 
the  parties  had  not  up  to  that  time  reached  a  meeting  point.  At  that 
time  the  claimant  offered  to  deliver  4,500  barrels,  complete  with 
plugs  and  gaskets,  on  October  1,  1918,  and  2,500  barrels  as  soon  as 
practicable  thereafter,  all  at  the  price  of  $7.80  per  barrel.  The  Gov- 
ernment seems  to  have  made  no  verbal  or  written  acceptance  of  this 
offer,  but  it  accepted  and  paid  for  the  barrels  in  accordance  with  this 
offer,  thus  completing  the  only  agreement  between  the  parties. 

2.  It  is  shown  by  the  findings  that  the  Government  deducted  too 
great  a  discount  to  the  amount  of  $10.50. 

3.  In  accordance  with  the  foregoing  decision  the  prayer  of  the 
claimant  is  denied,  except  as  to  his  reimbursement  of  $10.50. 

DISPOSmON. 

This  Board  will  prepare  a  document  setting  forth  the  nature, 
terms,  and  conditions  of  the  agreement,  together  with  certificate. 
Form  C,  and  will  accomplish  the  payment  to  the  claimant  of  an 
awnrd  in  the  amount  of  $10.50  to  reimburse  claimant  for  overpay- 
ment of  discount  by  him. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  1989. 

In  re  CLAIM  OF  HAWAQAN  CANNERIES  CO.  (LTD.). 

1.  PRICE  FIXED  IN  ACCORDANCE  WITH  AGREEMENT.— Where  an  author- 

ized agent  of  the  Government  notified  claimant  that  the  Government 
would  require  12^^  per  cent  of  its  pineapple  pack  for  the  season  of  1918, 
and  invoices  should  be  made  and  payment  made  on  the  basis  of  75  per 
cent,  and  it  was  agreed  that  the  balance  of  the  payment  should  be 
made  according  to  a  definite  price  to  be  fixed  by  the  Government  con- 
tracting officer  on  the  basis  of  cost  plus  a  reasonable  profit  as  ascer- 
tained by  the  Federal  Trade  Commission,  and  the  price  was  fixed  by 
the  contracting  ofiAcer  in  accordance  with  agreement,  the  claimant  will 
be  required  to  accept  settlement  on  that  basis. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919,  for 

$16,246.64  for  pineapples  furnished  pursuant  to  purchase  orders  termed 
'*  allotments.''  Held,  claimant  is  entitled  to  price  fixed  by  contracting 
ofi&cer  which  was  in  accordance  with  contract,  and  not  to  the  price 
claimed. 

Mr.  Huidekopei*  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $14,212.35  (amended  at 
the  hearing  to  $16,246.64)  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  the  claimant  and  the  United  States. 

2.  On  June  11,  1918,  the  office  of  the  depot  quartermaster.  Fort 
Mason,  San  Francisco,  Calif.,  issued  to  claimant,*Hawaiian  Canneries 
Co.  (Ltd.),  provisional  invoices  of  purchase  orders  termed  "al- 
lotments,'' Nos.  6616  and  6617;  on  June  14,  1918,  the  same  office 
issued  similar  order,  No.  6677,  and  on  October  14,  1918,  the  same 
office  issued  another  order.  No.  1627.  These  purchase  orders  were 
issued  in  form  of  an  allotment  because  the  executive  committee  of  the 
United  States  Food  Purchase  Board  had  passed  a  resolution  on  April 
30,  1918,  recommending  that  the  1918  pineapple  pack  be  handled  on 
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the  allotment  plan.    The  first  three  orders  above  referred  to  contain 
the  following  wording: 

"Under  allotment  please  deliver  the  following  articles,  accom- 
panied by  bills  in  quadruplicate  describing  the  articles  with  the 
same  wording  as  on  this  order " 

"  Note. — Payment  to  be  made  on  the  basis  of  75  per  cent  of  the 
prices  shown  pending  settlement  of  definite  prices." 

The  size,  grade,  and  aggregate  quantities  of  pineapples  required 
stated  in  unit  per  cans,  and  the  stipulated  price  per  unit  can  in  these 
orders  are  as  follows : 


Order  No. 


6616 
6617, 

6677 
1627 


Qunntity" 
of  pine-  , 
apples.   I 


Article. 


6, 000  No.  2 St onlanl  sliced. 

2S,70l     No.  2i*\lrasli(vd 

15,  i'm  No.  2  stsmianl  sliced. 

15,312  No.  2  broken  slices. .. 

1,992  ,  No.  2.^  slanilanl  sliced 

2S,  320  No.  '2\  extra  sliced. . . . 

57,l«s    do 

38, 112  No.  2i  standard  sliced 


Unit 

price  \MT 

can. 


134 
12} 


The  first  two  allotments  provided  that  the  cost  of  strapping  should 
be  included  in  the  unit  price;  order  No.  6677  provides  that  the  cost 
of  strapping  is  to  be  added  to  the  unit  price,  and  order  No.  1627 
makes  no  reference  to  strapping. 

3.  The  quantities  specified  in  the  above-mentioned  orders  were 
shipped  to  various  points  of  delivery  specified  therein,  and  invoices 
were  rendered  on  the  basis  of  75  per  cent  of  the  price  stipulated  in 
the  orders.  Payment  thereon,  including  extra  charges  for  strapping, 
etc.,  aggregating  $24,602.62,  has  been  made  for  75  per  cent  of  the 
unit  price  stated  in  the  orders,  leaving  the  balance  of  the  price 
claimed  open  for  future  adjustment. 

4.  In  its  petition  the  claimant  sets  forth  the  terms  and  conditions 
of  the  agreement  upon  which  it  relies,  as  follows: 

"  The  agreements  are  substantiated  by  order  Nos.  6616,  6617, 
6677,  and  1627,  certified  copies  of  which  are  in  the  hands  of  the 
Board  of  Contract  Adjustment.  In  accordance  with  the  opera- 
tions of  the  United  States  Food  Administration,  according  to  allot- 
ments as  scheduled,  it  was  agreed  that  the  provisional  price  as  set 
forth  should  be  paid  when  invoices  w^ere  presented  and  an  adjust- 
ment made  at  a  later  period,  based  upon  a  reasonable  profit  to  our- 
selves, such  reasonable  profit,  we  ask,  shall  be  in  this  instance  12J 
per  cent  on  the  standard  grade  and  15  per  cent  on  the  extra  grade. 
The  statement  of  the  costs  in  connection  with  the  examination  of 
the  representative  of  the  Federal  Trade  Commission  appears  in  an 
attached  document,  the  basis  upon  which  we  presented  our  request 
for  adjustment  being  that  of  valuing  fruit  at  market  price  per 
pound,  finished  fruit,  using  market  differential." 
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5.  The  pineapples  which  the  claimant  furnished  the  War  Depart- 
ment on  the  above-mentioned  orders  were  furnished  on  the  terms 
and  conditions  sot  forth  in  Bulletin  No.  13,  November  9,  1918,  issued 
by  the  United  States  Food  Administration,  Division  of  Coordination 
of  Purchase ;  and  it  was  agreed  that  the  settlement  of  definite  prices 
should  be  made  by  the  Government  contracting  officer  according  to 
the  costs  ascertained  by  the  Federal  Trade  Commission,  plus  a  rea- 
sonable profit  over  cost.     (Record,  pp.  14,  15.) 

The  United  States  Food  Administration's  Bulletin  No.  13  contains 
recommendations  to  the  Food  Purchase  Board,  as  follows : 

"  1.  After  costs  have  been  ascertained  by  the  Federal  Trade  Com- 
mission, '  fair  and  just'  zone  prices  shall  be  determined  on  the  prin- 
ciple that  such  prices  represent  cost  plus  a  fair  margin  of  profit,  but 
not  above  the  marlcet^  and  an  interpretation  of  the  manner  in  which 
the  market  prices  shall  be  determined  is  hereinafter  set  forth. 

"  2.  The  Army,  Navy,  and  Marine  Corps,  hereinafter  referred  to 
as  the  purchasers,  shall  offer  to  the  packer,  hereinafter  referred  to  as 
the  seller,  the  zone  price  determined  upon  as  applying  to  the  zone  in 
which  the  seller  is  located. 

"  5.  If  a  seller  is  not  satisfied  with  the  established  zone  price,  he 
may  file  a  protest  in  writing  with  the  purchaser,  and  his  cost  shall  be 
determined  by  the  Federal  Trade  Commission.  To  these  costs  shall 
be  added  a  fair  profit,  which  total  amount  shall  not  exceed  the  seller's 
justified  average  selling  price,  to  be  ascertained  as  hereinafter  stated, 
on  that  portion  of  his  pack  not  allotted  to  the  purchasers. 

"7.  The  Food  Purchase  Board  shall  recommend  a  fair  and  just 
profit  be  paid.     *     *     *." 

6.  In  order  to  assist  the  Food  Purchase  Board  in  determining  the 
fair  and  just  price  for  Hawaiian  pineapples  of  the  1918  pack,  seven 
of  the  eight  Hawaiian  pineapple  packers,  acting  as  a  subcommittee  of 
the  California  Preserved  Food  Committee,  held  a  meeting  on  Feb- 
ruary 19  and  unanimously  agreed  at  a  price  they  were  willing  to 
accept.  The  claimant  company,  however,  was  not  present  at  this 
meeting,  and  did  not  accept  the  prices  agreed  upon.  As  a  result  of 
this  meeting,  the  following  letter  was  sent  to  the  Food  Purchase 
Board : 

Headquarters  California  Preserved  Food, 

General  Committee, 

February  26^  1919. 

Food  Purchase  Board, 

Washington^  D,  C. 
Gentlemen  :  At  the  meeting  of  the  pineapple  packers,  acting  as  a 
subcommittee  of  the  California  Preserved  Food  Committee,  held  Feb. 
19,  1919,  it  was  resolved  that  the  average  net  selling  price  for  pine- 
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apple,  after  deducting  freight — as  submitted  by  Mr.  Frank  J. 
Scott — and  for  convenience  repeated  below,  be  taken  as  a  basis  of 
final  settlement  for  all  pineapple  delivered  to  the  Government,  for 
which  final  settlement  has  not  as  yet  been  made,  such  deliveries  being 
from  the  1918  pack : 

No.  2i  extra  slioed $4. 36  per  case. 

No.  2T      "         "     3.58  "  " 

No.  10      "  "     3.07"  " 

No.  2i  standard  sliced___I 3.92  "  " 

No.  2T        "  "     3.23  "  " 

No.  10         "  "     2.84  "  " 

No.  2i  standard  broken  slices 3.65  "  " 

N0.2T         "  "  "     3.17  "  " 

No.  10         "  "  ''     2.76  "  " 

No.  2^  extra  crushed  &  grated 4.37  "  " 

No.  2T   "     •'    '    "  3.63  "  " 

No.  2T  standard  crashed  &  grated 3. 21  "  " 

No.  21  extra  broken  slices 3.  73  "  " 

That  from  this  net  average  selling  price  the  Government  be  allowed 
a  flat  discount  of  10  per  cent,  such  net  figure  to  be  the  basis  of  pay- 
ment for  the  pineapple  f.  o.  b.  point  of  shipment — Hawaiian  Islands. 

It  is  the  sense  of  this  committee  that  this  basis  is  fair  and  equitable 
to  the  industry  as  a  w^hole,  and  it  is  also  the  recommendation  of  the 
committee  that  it  be  accepted. 

The  packers  represented  and  voting  in  favor  were  as  follows  : 

Haiku  Fruit  &  Packing  Co.,  represented  by  Griffith-Durney  Co. 

Hawaiian  Pineapple  Co. 

Hawaii  Preserving  Co.,  represented  by  California  Packing  Corp. 

Honolua  Eanch,  represented  by 'Griffith-Durney  Co. 

Kauai  Fruit  &  Land  Co.,  represented  by  Alexander  &  Baldwin,  Ltd. 
Libby,  McNeill  &  Libby. 

Pearl  City  Fruit  Co.,  represented  by  Theo.  H.  Da  vies  &  Co. 
Yours,  very  truly, 

California  Preservfd  Food  CoAfMirPEK, 
By  H.  E.  MacConaugiiey,  Secretary, 

7.  The  function  of  the  Federal  Trade  Commission  was  to  ascertain 
cost  data  to  be  used  by  the  Food  Purchase  Board  in  arriving  at  fair 
and  just  prices.  The  function  of  the  Food  Purchase  Board  was  to 
examine  the  cost  data  supplied  by  the  Federal  Trade  Commission,  to 
secure  all  the  information  possible  regarding  the  conditions  of  an 
industry,  and  to  confer  with  members  of  the  industry  in  an  effort  to 
arrive  at  fair  and  just  prices  that  were  in  turn  recommended  as  such 
to  the  Secretary  of  War  and  Secretary  of  the  Navy.  The  final  fixing 
of  prices  always  rested  with  the  purchaser.     (Eecord,  p.  82.) 

In  fulfillment  of  its  functions  the  Federal  Trade  Commission  made 
complete  cost  data  reports  to  the  Food  Purchase  Board  concerning 
the  Hawaiian  pineapple  canners.  With  this  data  before  it,  the  Food 
Purchase  Board  on  April  15,  1918,  finally  established  the  prices  for 
the  1918  pineapple  pack  at  exactly  the  same  prices  recommended  by 
the  California  Preserved  Food  Committee,  less  10  per  cent  discount 
to  the  Government  allowed  by  that  committee.     (Record,  pp.  57,  58, 
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84.)  On  April  15,  1918,  the  Food  Purchase  Board  made  its  recom- 
mendation of  prices  for  1918-pack  pineapples  to  the  War  Depart- 
ment, which  approved  the  price,  a_nd  the  following  letter  was  sent 
to  the  Zone  Supply  Officer,  San  Francisco,  Calif. : 


No.:  432.5  Sub-Pur. 


Washington,  April  17,  1918. 


From:  Director  of  Purchase  (Subsistence  Division). 
To:  Zone  Supply  Officer,  San  Francisco,  California. 
Subject:  Canned  pineapple. 

1.  This  division  has  received,  under  date  of  April  15, 1918,  from  the 
Food  Purchase  Board,  the  following  letter: 
"Subject:  Firm  prices  for  the  1918  pack  of  pineapples. 

"  Based  upon  cost  data  ascertained  by  the  Federal  Trade  Commis- 
sion, the  Food  Purchase  Board  on  April  15,  1018,  recommended  the 
following  prices  for  tinned  pineapple  from  the  1918  pack  f.  o.  b. 
Hawaii,  W'hich  are  in  accordance  with  letter  of  the  California  Pre- 
served Food  Committee  dated  February  20,  1918,  to  the  Food  Pur- 
chase Board,  and  are  not  subject  to  protest : 


Tirade . 

• 

Fize. 

Cans  per 
case. 

Firm  price 
per  cas0 
f.  o.  b. 
Hawaii. 

ExtM  sliced 

2T 
10 
2^ 
2T 
10 
2.^. 
2T 
10 

^^ 

2T 
2i 
2i 

24 
24 

6 
24 
24 

6 

S3.  P240 

Do 

3.2220 

Do 

2.7r>3 

St.inlird  slioed 

3. 528 

Do 

2.907 

Do 

2. 5533 

Stan  i  ird  broken  slices 

Do .                

24               3.2832 
24  1            '2.  S53 

Do 

2? 
24 
2t 
24 
24 

2, 4S13 

Extr.i  grdted. ... 

3.933 

Do 

3.  2625 

Stan  iard  c;r.ited ..                            .             .          

2.SS9 

Extra  whole  cored 

3.987 

Extra  broken  slices  .  .           .      ,           

3.357 

"The  above  prices  include  the  cost  of  boxes  and  the  following 
strapping  charges  are  allowed  in  addition : 

^-inch  flat  iron  strappiri.i? 8(^  per  case. 

Gerrard,  Siffnode,  or  equivalent  wire  strapping 5^  per  case." 

By  authority  of  the  Director  of  Purchase  and  Storage : 

J.  H.  Adams, 
Lieutenant  Colonel^  Quwrtei^mmter  Corps^ 

In  Charge  Subsistence  Division, 
By  Geo.  J.  Lace, 
Ist  Lieutenant,  Quartmnaster  Corps, 

In  Charge  Purchasing  Branch, 

8.  Under  date  of  May  5  and  May  9,  1919,  claimant  received  from 
the  zone  supply  officer,  San  Francisco,  Calif.,  vouchers  covering  the 
balance  due  claimant  on  allotments  numbered  6616,  6617.  6677.  and 
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1627.  The  prices  to  be  paid  by  these  vouchers  accord  with  prices  set 
forth  in  the  letter  of  the  Director  of  Purchase,  Subsistence  Division,  of 
April  17  (above  quoted),  a  copy  of  which  accompanied  the  vouchers. 
On  June  17,  1919,  the  claimant  returned  the  vouchers  to  the  zone 
supply  officer,  San  Francisco,  Calif.,  and  declined  to  accept  them  as 
payment  of  the  balance  due  for  the  pineapples.  On  the  same  day 
the  claimant  wrote  protesting  the  zone  price  and  requesting  that  an 
adjustment  be  made  and  a  final  price  fixed  upon  the  basis  of  the 
investigation  of  costs,  plus  a  reasonable  profit,  as  made  by  the 
Federal  Trade  Commission. 

9.  By  letter  of  June  28,  1919,  claimant  presented  its  claim  to  the 
Subsistence  Division,  Quartermaster  General's  Department,  Wash- 
ington. On  July  14, 1919,  that  office  "By  authority  of  the  Director  of 
Purchase"  acknowledged  receipt  of  claimant's  letter  and  stated: 

"The  price  fixed  is  10%  oiF  the  opening  price  of  1918  pine- 
apple, less  the  freight  differential  between  Hawaii  and  San  Francisco, 
as  delivery  was  accepted  f.  o.  b.  Hawaii.  This  price  was  suggested 
and  agreed  to  by  all  canners  concerned  except  your  company.  In 
view  of  the  almost  unanimous  agreement  it  is  considered  that  the 
price  established  fixes  the  market  price  to  the  Government  for  this 
commodity  and  no  other  price  can  be  allowed." 

On  July  15  the  claimant  wrote  the  Director  of  Purchase,  Wash- 
ington, acknowledging  receipt  of  his  letter  of  July  14  and  request- 
ing that  its  protest  be  recognized,  and  that  "  a  proper  adjustment 
be  made  based  upon  the  figures  provided  by  the  representative  of 
the  Federal  Trade  Commission,  under  which  proposition  we  (it) 
accepted  allotments  and  delivered  the  goods  upon  various  Govern- 
ment requisitions." 

On  July  23  the  vouchers  were  again  sent  claimant,  but  the  claimant 
again  returned  them,  declining  to  accept  them  in  full  payment  of 
the  invoices. 

On  July  31  claimant  was  sent  a  telegram  from  the  Subsistence  Divi- 
sion as  follows : 

"  Food  Purchase  Board  determines  that  no  price  other  than  that 
fixed  in  list  of  April  seventeenth,  nineteen  nineteen,  can  be  allowed 
on  Hawaiian  pineapple  nineteen  eighteen  pack." 

On  July  31  claimant  again  appealed  to  the  Director  of  Purchase  . 
and  received  the  following  reply,  dated  August  6 : 

"After  due  consideration,  this  office  is  unwilling  to  depart  from 
the  position  stated  in  telegram  of  July  31st  referred  to  in  your 
letter." 

10.  On  August  15  claimant  submitted  its  claim  to  the  Claims 
Board,  Office  of  the  Director  of  Purchase.  That  Board  forwarded 
the  claim  to  the  Board  of  Contract  Adjustment  under  the  provisions 
of  Supply  Circular  No.  17, 1919. 
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11.  By  its  petition  the  claimant  requested  this  Board  to  fix  prices 
for  pineapples  it  furnished  the  Government  in  excess  of  the  prices 
fixed  by  the  War  Department,  on  the  recommendation  of  the  Food 
Purchase  Board,  and  twice  tendered  to  claimant.  It  also  made  claim 
for  the  following  allowances : 

(a)  Allowance  of  interest  from  the  date  of  acceptance  of  the  pine- 
apples to  November  20,  1919,  which  items  were  amended  at  the  hear- 
ing so  as  to  make  claim  for  excess  service  and  carrying  charges  (in- 
stead of  interest)  from  date  of  acceptance  of  the  pineapples  to  Feb- 
ruary 1,  1920. 

(h)  Allowance  of  a  claim  for  pineajjples  furnislied  the  Xavy  De- 
partment, and  interest ;  also 

(c)  To  have  this  Board  fix  a  reasonable  price  for  pineapples  fur- 
nished the  British  Government  on  an  allotment,  so  that  it  may  present 
the  same  to  the  British  Xavy  and  Army  Canteen  Board  for  payment. 

12.  At  the  hearing  the  claimant  company  was  represented  by  the 
principal  stockholder  and  owner,  Mr.  Samuel  F.  Haserot,  who  had 
practically  all  of  the  previous  dealings  with  the  Government  herein 
set  forth.  On  behalf  of  the  claimant  Mr.  Ilaserot  withdrew  from 
consideration  by  the  Board  of  Contract  Adjustment  its  claim  for 
pineapples  furnished  the  Xavy  Department  and  interest  thereon. 
(Record,  p.  11.)  He  also  stated  that  he  did  not  desire  that  this 
Board  fix  a  price  for  pineapples  furnished  the  British  Government, 
but  merely  desired  to  have  a  copy  of  the  decision  of  this  Board  on  the 
claim  in  so  far  as  it  relates  to  pineapples  furnished  the  War  De- 
partment of  the  United  States.     (Eecord,  p.  118.) 

12.  There  was  admitted  in  evidence  a  copy  of  the  original  report 
of  the  Federal  Trade  Commission  to  the  Food  Purchase  Board,  dated 
March  1.1,  1918,  and  the  supplemental  report  dated  March  27,  1918, 
which  contained  the  cost  data  of  the  seven  "principal  Hawaiian  pine- 
apple canneries,  prepared  by  the  Federal  Trade  Commission.  There 
was  also  submitted  in  evidence  a  tabulated  statement  prepared  by 
the  Federal  Trade  Commission  of  the  cost  data  of  the  claimant  com- 
pany alone,  which  was  used  to  make  comparison  of  claimant's  costs 
in  reference  to  the  average  cost  of  all  Hawaiian  canneries.  It  was 
shown  that  the  figures  contained  in  these  reports  were  compiled  by 
the  Federal  Trade  Commission  and  given  to  the  Food  Purchase 
Board  as  the  necessary  data  to  guide  it  in  making  its  recommenda- 
tion to  the  War  and  Xavy  Departments  for  the  fixing  of  reasonable 
prices  for  Hawaiian  pineapples  of  the  1918  pack. 

13.  These  reports  were  presented  by  the  Federal  Trade  Commission 
to  the  Food  Purchase  Board  and  considered  by  it  as  the  basis  for 
recommending  to  the  War  Department  the  prices  to  be  paid  for  the 
1918  pack  of  pineapples  which  were  bought  on  the  allotment  plan. 
(Record,  pp.  57,  58,  80.)  In  fact,  these  reports  contain  the  figures 
of  cost,  as  determined  by  the  Federal  Trade  Commission,  which  the 
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claimant  agreed,  and  has  always  contended,  should  be  made  the  basis 
on  which  his  costs  should  be  determined.  At  the  hearing  Mr.  Haserot 
st4ited  the  claimant  was  now  willing  to  have  its  costs  fixed  by  this 
Board  on  the  basis  of  the  data  contained  in  the  final  reports  of  the 
Federal  Trade  Commission.  (Record,  p.  35.)  Later,  however  (Rec- 
ord, p.  71,  89),  he  conceded  that  the  method  adopted  by  the  Federal 
Trade  Commission  was  correct  in  all  respects  except  as  to  the  original 
cost  of  the  raw  fruit. 

14.  The  cost  data  and  the  reports  of  the  Federal  Trade  Commis- 
sion above  referred  to  were  carefully  scrutinized  at  the  hearing,  and 
Mr.  Frank  J.  Scott,  a  former  member  of  the  Federal  Trade  Com- 
mission and  who  represented  that  Commission  on  the  Food  Pur- 
chase Board,  also  Lieut.  Commander  Emory  D.  Stanley,  United 
States  Navy,  who  represented  the  Paymaster  General  of  the  Navy 
on  the  Food  Purchase  Board,  each  gave  testimony  explanatory  of  the 
reports  and  of  the  actions  of  the  Commission  and  Board  of  which 
they  were  members. 

15.  In  the  supplemental  report  of  the  Federal  Trade  Commission, 
dated  March  27,  1918,  and  in  the  report  concerning  the  claimant's 
costs  alone,  there  are  four  tables  of  computing  costs  which  were  com- 
piled for  the  purpo'^e  of  guiding  the  Food  Purchase  Board  in  de- 
termining a  fair  marginal  price  to  be  used.  Each  of  these  tables  con- 
tains a  different  method  of  calculating  cost  per  case,  which  are,  re- 
spectively, as  follows: 

"  A.  Valuing  fruit  at  actual  average  cost  per  finished  pound. 

"  B.  Valuing  fruit  at  average  market  price  per  finished  pound. 

"  C.  Valuing  fruit  at  actual  cost  per  finished  pound,  using  the 
market  differential. 

' "  D.  Valuing  fruit  at  market  price  per  finished  pound,  using  the 
market  differential." 

In  its  petition  the  claimant  requested  that  an  adjustment  of  price 
be  made  by  fixing  the  value  of  fruit  at  the  market  price  per  pound 
finished  fruit,  using  the  market  differential. 

The  Government  witnesses  testified  that  the  only  fair  way  of  com- 
puting the  claimant's  costs  is  by  the  method  of  computing  the  actual 
».  average  cost.  (Record,  pp.  02,  82.)  They  also  testified  that  the 
Food  Purchase  Board  adopted,  as  the  only  proper  method  of  calcu- 
lating cost,  the  valuation  of  the  product  at  its  actual  cost  (Table  A, 
above),  and  that  the  other  methods  of  computing  cost  (Tables  B,  C, 
and  D,  above)  were  merely  estimates  based  upon  a  hypothetical 
theory  which  may  or  may  not  be  true.  Tables  showing  other  methods 
of  computing  costs  were  compiled  for  the  purpose  of  guiding  the 
Food  Purchase  Board  in  determining  a  fair  marginal  price,  but 
these  other  methods  of  calculation  could  not  be  relied  on.  (Record, 
pp.  60,  82.) 
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Mr.  Scott  also  testified  that  method  D  above  of  calculating  costs, 
viz,  valuing  fruit  at  market  price  per  finished  pound,  using  the 
market  differential,  was  based  upon  the  assumption  that  all  fruit 
was  purchased  by  the  company  and  such  method  of  computing  costs 
was  valueless  when  the  company  produced  some  of  the  fruit  itself  and 
purchased  the  balance.  (Eecord,  pp.  G2,  81.)  Eef erring  to  Table  4 
of  the  supplemental  report  of  the  Federal  Trade  Commission,  it  was 
shown  that  the  claimant  company  purchased  9.2  per  cent  of  its  raw 
product  at  an  average  of  $15.56  per  ton,  and  that  it  grew  90.8  per  cent 
of  its  raw  product  at  an  average  of  $16.31.  On  the  other  hand,  this 
table  shows  that  the  average  cost  per  ton  to  the  seven  canneries  who 
accepted  the  rates  fixed  by  the  (jovernment  is  $21.31  per  ton,  or  $5  a 
ton  in  excess  of  claimant's  costs. 

16.  There  was  testimony  in  explanation  of  the  tables  prepared  by 
the  Federal  Trade  Commission,  showing  the  claimant's  total  cost  per 
case,  valuing  the  fruit  at  the  actual  average  cost  per  finished  pound, 
which  showed  that  a  charge  of  interest  and  oflSce  expenses  in  the 
United  States  (estimated  at  2 J  per  cent  of  claimant's  published  list 
price)  should  be  added,  in  order  to  ascertain  the  complete  actual  cost. 
These  figures  appear  in  the  first  column  belotv.  These  figures  when 
compared  with  prices  fixed  by  the  Government  show  the  profit  the 
claimant  would  have  derived  bj^  accepting  the  Government  prices. 
In  tabidated  form  the  result  of  the  testimony  is  as  follows : 


Grade  and  size  of  sliced  pineapples. 


No.  24  extra 

No.  2T  extra 

No.  24  standard 

No.  2T  Stan  lard 

No.  2.J  ])roken  standard 


Claimant 's 
total  actual 

cost  per 
ca.so  f.  o.  b. 

Hawaii. 


Price  fixed 
by  Govern- 
ment. 


$3.  .53907 
2Am07  I 
3.22167  ; 
2.47425  I 
3.03117 


$3.9240 
3. 2220 
3.  r)280 
2.9070 
3. 2832 


Profit  to 

claimant  per 

case  by 

accepting 

Government 

price. 


•0. 3R493 
.52293 
.30fi.33 
.  43275 
.252a3 


Per  cent 
profit. 


10.8 
19.3 
9.5 
17.  ft 
17.4 


In  other  words,  the  Government  witnesses  testified  that  for  the 
various  grades  and  sizes  of  pineapple  which  the  claimant  furnished 
the  Government  it  would  receive  a  profit  per  case,  over  the  total ' 
actual  cost,  from  30  to  52  cents,  by  accepting  the  price  fixed  by  the 
(Jovernment;  that  is,  it  would  receive  a  profit  ranging  from  9.5  per 
cent  to  19.3  per  cent  for  its  pineapples  by  accepting  the  Government 
prices. 

17.  The  testimony  further  developed  the  fact  that  the  claimant 
company  annually  fixed  what  was  termed  "  opening  prices,"  at 
which  it  would  sell  to  the  trade  f .  o.  b.  San  Francisco.  These  prices, 
although  subject  to  change,  were  fixed  in  May  and  the  prices  so 
fixed  for  the  1918  pack  are  noted  in  the  first  column  of  the  tabu- 
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lation  appearing  at  the  end  of  this  paragraph,  ilr.  Haserot  testi- 
fied that  the  orders  from  the  Government  took  about  12J  per  cent 
of  claimant's  1918  pack,  and  claimant  would  have  been  willing  to 
have  sold  that  amount  to  the  trade  at  the  opening  prices.  (Record, 
pp.  97,  98.)  Mr.  Scott  testified  that,  in  order  to  ascertain  the  differ- 
ence in  cost  f.  o.  b.  San  Francisco  and  the  difference  in  cost  f.  o.  b. 
Hawaii,  there  should  be  deducted  the  freight  from  Honolulu  to  San 
Francisco,  the  brokerage  commission  to  be  allowed  if  the  goods  were 
sold  to  the  civilian  trade,  and  the  usual  discount  allowed  for  cash, 
thereby  determining  the  net  value  of  the  fruit  f.  o.  b.  Hawaii,  based 
upon  claimant's  list  prices.  By  comparison  of  this  result  with  the 
Government  list  prices  it  was  shown  that  the  prices  fixed  by  the 
Government  for  pineapples  f.  o.  b.  Hawaii  were  greater  in  each 
instance  than  the  value  of  the  fruit  f.  o.  b.  Hawaii,  according  to 
the  list  prices  voluntarily  established  by  the  claimant.  In  other 
words,  by  accepting  the  Government  prices  the  claimant  would  gain 
from  0.009  to  0.078  cents  per  case  more  than  it  would  have  gained 
had  it  sold  to  the  trade,  according  to  the  opening  list  prices  it  luid 
voluntarily  established  for  the  1918  pack.  The  following  tabulated 
statement,  taken  from  the  figures  contained  in  the  report  of  the  Fed- 
eral Trade  Commission,  shows  the  conclusions  arrived  at  by  the 
witness : 


Deduct. 

Excess  on 

Ust  price 

f.  0.  b. 
San  Fran- 
cisco, 
estab- 
lished by 
claimant. 

Net  value 
of  fruit 

prices 
lorfered  by 
1  Ciovem- 

Grade  of  sliced  pineapples. 

Commis- 
sion. 

Cash 
discount. 

Frpieht, 
Ilono- 
hihi  to 

San  Fran- 
cisco, 

per  case. 

f.  0.  b. 
Hawaii, 
based  on 

claim- 
ant's list 

price. 

Prices 
fixed  by 
Govern- 
ment. 

ment 
over  what 
claimant 

would 

have 
made  had 

it  sold 

to  trade. 

No.  2*  extra 

No.  2T  extra 

$4.50 

$0,225 

^.09 

$.27  '      $2,915 

$3,924 

$0,009 

3.60 

.18 

.072 

.20          3.  US 

3.222 

.074 

No.  24  standard 

No.  2T  standard 

4.00 

.20 

.08 

.27  1        3.45 

3.528 

.078 

3.30 

.165 

.066 

.20  1        2.869 

2.907 

.0^8 

No.  2*  T  5standard,  broken 

3.70 

.135 

.074 

.27  1        3.221 

2.2832 

.0622 

18.  The  claimant  admitted  that  the  price  of  pineapples  tendered 
claimant  by  the  Government  would  have  covered  tlie  cost  of  the  pine- 
apples for  that  particular  year,  plus  a  reasonable  profit,  but  con- 
tended that  this  price  would  not  have  made  proper  allowance  for  the 
deficit  of  previous  years.  (Eecord,  p.  95.)  This  deficit  had  been 
caused  by  the  loss  sustained  in  bringing  the  claimant's  pineapple 
plantations  up  to  a  state  of  adequate  production.  (Record,  pp.  94, 
102.)  This  loss  was  carried  on  claimant's  books  as  a  deficit  of 
$34,020.51  for  the  year  ending  December  31,  1917,  and  $24,298.44  for 
the  year  ending  December  31,  1918.     (Record,  pp.  77,  78.) 
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It  was  shown  that  the  claimant's  cost  for  its  raw  product,  as  shown 
by  the  report  of  the  Federal  Trade  Commission,  was  $5  a  ton  less 
than  the  average  cost  per  ton  to  the  seven  principal  Hawaiian  can- 
ners,  who  accepted  the  prices  fixed  by  the  Government.  Claimant 
used  in  its  business  approximately  1,100  tons  of  raw  fruit  per  year. 
In  other  words,  claimant,  by  accepting  the  Government  prices,  would 
receive  $5  per  ton,  or  $5,500  in  excess  of  what  the  other  canners 
would  receive,  basing  the  price  fixed  on  the  cost  of  the  raw  product. 

When  asked  how  long  claimant  expected  to  take  to  wipe  out  the 
company's  deficit,  Mr.  Ilaserot  answered  that  he  figured  on  the  re- 
sults in  1918;  that  $3,000  a  year  could  be  written  off  to  be  applied 
to  the  deficit  after  paying  for  depreciation  and  G  per  cent  on  the 
capital  invested,  so  that  the  whole  deficit  would  be  w'iped  out  in  little 
over  10  years.  (Kocord,  pp.  100,  107.)  It  would  thus  appear  that 
if  the  claimant  wanted  to  write  off  $3,000  of  its  deficit  each  year, 
and  the  rates  fixed  by  the  Government  allowed  the  claimant  $5  a  ton 
for  1,100  tons  of  raw  product  over  what  the  raw  product  actually 
cost  it,  then  claimant  would  have  $5,500  to  apply  against  its  deficit 
for  the  year,  or  $-2,500  each  year  in  excess  of  what  it  deemed  ade- 
quate to  apply  against  the  deficit  of  previous  years.  (Record,  pj). 
lO.S-114.) 

DECISION. 

1.  The  orders  under  which  the  claimant  furnished  the  War  De- 
partment pineapples  provided  that  it  should  receive  payment  of  75 
per  cent  of  the  provisional  price  stated  in  the  orders  pending  settle- 
ment of  definite  prices."  Claimant  has  received  payment  of  the  75 
per  cent  of  the  provisional  prices  and  now  seeks  to  have  this  board 
fix  the  prices  which  it  is  entitled  to  be  paid  in  final  settlement  for  the 
pineapples. 

When  the  claimant  supplied  the  War  Department  with  the  pine- 
apples, it  was  understood  and  agreed  that  the  settlement  of  definite 
prices  should  be  made  by  the  Government  contracting  officer  on  the 
basis  of  costs,  plus  a  reasonable  profit  as  ascertained  by  the  Federal 
Trade  Commission.  It  was  also  part  of  the  agreement  that  just  and 
fair  prices  should  be  recommended  by  -the  Food  Purchase  Board, 
which  recommendation  should  be  based  on  the  cost  data  prepared 
by  the  Federal  Trade  Commission.  The  prices  were  fixed  by  the 
Government  contracting  officer  in  accordance  with  the  agreement,  and 
a  settlement  was  twice  tendered  claimant  but  refused  by  it  because 
of  the  contention  that  the  costs  as  ascertained  by  the  Federal  Trade 
Commission  and  the  prices  recommended  by  the  Food  Purchase 
Board  and  fixed  by  the  War  Department  based  on  such  costs  do  not 
allow  the  claimant  a  reasonable  profit  over  cost,  which  it  now  claims 
should  be  of  from  12^  per  cent  to  15  per  cent. 
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2.  It  appears  that  seven  of  the  principal  Hawaiian  pineapple 
packers  entered  into  a  voluntary  agreement  of  prices  at  which  they 
would  sell  their  1918  pack  to  the  Government  and  so  notified  the 
Food  Purchase  Board.  Though  the  claimant  was  not  a  party  to  this 
agreement,  the  eflfect  of  it  was  to  establish  a  market  price  for  Ha- 
waiian pineapples.  Bulletin  No.  13  of  the  United  States  Food  Ad- 
ministration, which  the  claimant  admits  contains  the  essence  of  its 
agreement  with  the  Government,  provides  that  the  price  to  be  al- 
lowed for  food  purchased  on  the  allotment  plan  shall  not  be  above 
the  market  price. 

The  Federal  Trade  Commission,  after  an  examination  of  claimant's 
and  other  Hawaiian  canners'  plants  and  books,  compiled  extensive 
and  valuable  cost  data  reports  of  the  various  canners.  These  re- 
ports were  submitted  to  the  Food  Purchase  Board,  which  fully  con- 
sidered them  and  recommended  to  the  War  Department  that  the 
same  prices  be  paid  for  pineapples  as  had  previously  been  agreed  to 
be  reasonable  and  fair  by  the  seven  principal  packers. 

All  of  this  should  be  a  strong  reason  for  believing  the  prices 
to  be  fair,  and  such  prices  should  not  be  set  aside  without  cogent 
reasons. 

3.  We  have  carefully  scrutinized  the  cost  data  contained  in  the 
reports  of  the  Federal  Trade  Commission,  both  as  to  the  average 
costs  of  the  seven  principal  Hawaiian  canners  and  as  to  the  claim- 
ant's costs  alone.  The  uncontro verted  testimony  in  the  record  shows 
that  the  only  just  and  fair  method  of  determining  costs  of  pineapples 
per  case  is  the  method  of  valuing  the  fruit  at  the  actual  average  cost 
per  finished  pound,  which  is  contained  in  a  table  in  said  reports. 
The  method  of  computing  costs  which  the  claimant  desired  applied 
in  reckoning  its  costs,  viz,  valuing  tlie  fruit  at  the  market  price  per 
finished  pound,  using  the  market  differential,  was  shown  at  the  hear- 
ing to  be  merely  a  hypothetical  method  of  computing  cc^sts  which 
could  not  be  relied  on.  It  was  further  shown  that  this  latter  method 
was  based  upon  the  theory  that  the  canner  purchased  the  entire 
amount  of  the  raw  product,  whereas,  in  fact,  the  claimant  pur- 
chased only  9.2  per  cent  of  its  raw  product.  It  was,  therefore,  con- 
clusively shown  that  this  method  of  computing  the  claimant's  costs 
is  valueless  and  must  be  discarded.  We,  therefore,  conclude  that 
the  proper  method  of  computing  the  claimant's  costs,  as  shown  by 
the  report  of  the  Federal  Trade  Commission,  is  the  method  of  valu- 
ing the  fruit  at  the  actual  average  cost  per  finished  pound,  which  is 
the  method  adopted  by  the  Food  Purchase  Board  as  being  the  only 
correct  method  of  computing  costs.. 

4.  It  has  been  shown  that  the  claimant  furnished  the  Government 
about  12^  per  cent  of  its  1918  pack  of  pineapples.  This  quantity, 
the  claimant  concedes,  it  would  have  furnished  to  the  trade  at  the 
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prices  stated  in  its  "  opening  list  prices  "  f .  o.  b.  San  Francisco.      By 
taking  these  opening  list  prices  f.  o.  b.  San  Francisco,  and  making 
proper  deductions  therefrom  for  freight  from  Honolulu,  etc.,    we 
ascertain  the  vahiation  Avhich  claimant  itself  put  on  it.s  pineapi>les 
f.  o.  b.  Hawaii,  based  upon  its  opening  list  prices.     In  each  instance 
and  for  every  grade  and  size  of  pineapples,  the  valuation  which 
claimant  put  on  its  fruit  at  Honolulu,  based  upon  its  opening  list 
prices,  is  less  than  the  prices  which  the  Government  fixed  and   of- 
fered the  claimant  for  its  pineapples   f.  o.  b.  Hawaii.     We   find 
that,  by  accepting  the  Government  prices,  the  claimant  would  gain 
from  $0,009  to  $0,078  per  case  over  what  it  would  have  gained  had 
.  it  sold  the  trade  at  the  opening  list  prices  which  claimant  volun- 
tarily established.     We  fail  to  find  any  ground  of  complaint,   be- 
cause the  Government  was  willing  and  offered  to  pay  more  than  tlie 
claimant  offered  to  sell  to  the  general  trade. 

5.  By  computing  the  claimant's  total  actual  costs  of  fruit  per  case 
f .  o.  b.  Hawaii,  and  by  comparing  these  figures  with  the  prices  offered 
by  the  Government,  we  find  that  the  Government  prices  are  in  ex- 
cess of  claimant's  costs  in  amounts  varying  from  30  to  52  cents  per 
case.  In  other  words,  by  accepting  the  Government  prices,  the 
claimant  would  receive  on  the  various  grades  and  sizes  of  pineapples 
the  following  per  cent  profits,  viz,  9.5  per  cent,  10.8  per  cent,  17.4 
per  cent,  17.8  per  cent,  and  19.3  per  cent.  AVe  do  not  find  that  the 
prices  fixed  by  the  Government,  which  allow^  such  profits  are  unfair. 

6.  At  the  hearing  the  claimant  contended  that  the  figures  of  the 
original  cost  of  the  raw  product,  as  ascertained  by  the  Federal  Trade 
Commission,  did  not  show  the  true  cost  of  the  raw  product  because 
they  included  only  the  cost  of  production  for  the  single  year,  whereas 
the  claimant's  pineapple  plantations  were  run  at  a  loss  in  prsfvious 
years  while  the  plantations  w^ere  brought  up  to  a  state  of  adequate 
production.  The  claimant  contended  that  $3,000  of  the  previous 
deficit  should  be  apportioned  annually  to  the  actual  cost  of  produc- 
tion, so  that  the  deficit  might  be  wiped  out  in  10  years.  In  other 
words,  the  claimant  contended  that  it  should  be  allowed  $3,000  a 
year  over  the  actual  cost  of  the  raw  product  to  set  off  against  its 
previous  deficit. 

It  was  shown  that  claimant  used  1,100  tons  of  raw  product  per 
year,  and  that  the  average  cost  of  such  raw  product  to  claimant  was 
$10.31.  It  was  further  shown  that  the  average  cost  to  the  seven 
principal  Hawaiian  canners  for  raw  product  was  $21.31,  and  it  was 
on  the  basis  of  these  costs  that  the  Food  Purchase  Board  recom- 
mended and  the  Government  fixed  the  prices. 

Thus,  we  find  that  the  Food  Purchase  Board  recommended,  and 
the  Government  fixed,  prices  based  upon  a  cost  of  the  raw  product 
$5  a  ton  in  excess  of  what  claimant  was  paying  for  its  raw  product. 
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Thus,  the  claimant  netted  on  the  prices  fixed  by  the  Government,  a 
bookkeeping  profit  of  $5  a  ton  on  1,100  tons,  or  $5,500  per  year,  on 
the  actual  cost  of  its  raw  product.  In  other  words,  the  prices  which 
were  deemed  by  the  trade  and  by  the  Government  to  be  fair  and 
reasonable  were  fixed  on  the  assumption  that  the  raw  fruit  cost 
$21.31  per  ton,  whereas,  in  fact,  it  cost  claimant  $5  a  ton  less  for 
1,100  tons  used  by  it. 

It  follows  from  the  foregoing  that  the  prices  fixed  by  the  Govern- 
ment would  allow  it  to  set  off  against  its  previous  deficit  the  sum  of 
$5,500  annually  or  $2,500  in  excess  of  what  claimant  contends  it 
should  be  allowed.  It  is  apparent  that  even  though  we  go  behind 
the  cost  data  ascertained  by  the  Federal  Trade  Commission  (which 
data  the  claimant  agreed  should  be  made  the  basis  for  fixing  prices), 
we  find  that  the  claimant  has  not  been  injured,  but  has  actually  de- 
rived a  benefit  from  the  prices  fixed  $2,500  per  year  greater  than  was 
expected. 

7.  At  the  hearing  a  further  contention  was  made  on  behalf  of  the 
claimant.  Mr.  Haserot  stated  that  if  the  claimant  had  supplied  the 
Government  only  the  smaller  sized  pineapples,  it  would  not  have 
presented  a  claim,  because  it  would  have  had  none.  He  stated, 
however,  that  the  conditions  governing  the  production  of  claimant's 
percentage  of  the  larger  sized  canned  pineapples  increased  their  cost 
of  production  and  made  a  loss  to  claimant  in  producing  canned  pine- 
apples of  the  larger  size.  (Kecord,  p.  69.)  In  other  words,  a  pro- 
ducer would  not  get  from  any  given  lot  of  pineapples  a  sufficient 
number  of  pineapples  of  the  larger  diameter  which  were* required  for 
the  larger  sized  cans. 

It  was  shown,  however,  that  the  prices  allowed  by  the  Govern- 
ment, based  on  the  data  ascertained  by  the  Federal  Trade  Commis- 
sion, permitted  the  claimant  to  make  a  profit,  on  the  cost  of  produc- 
tion of  the  No.  2^  extra  sliced  pineapples  of  10.8  per  cent  and  9.5 
per  cent  on  the  No.  2^  extra  standard  grade.  It  was  also  shown  that 
although  the  cost  of  production  of  the  larger  sized  grades  was  greater 
than  the  smaller  size,  what  went  into  the  cans  of  the  grade  of  broken 
sliced  pineapples  was  in  the  nature  of  a  by-product,  from  which  the 
claimant  derived  a  percentage  profit  of  over  17  per  cent.  Thus,  the 
smaller  profit  on  the  larger  pineapples  was  amply  offset  by  a  greater 
profit  on  the  other  grades. 

Mr.  Scott  testified  that  it  cost  $1.17  more  per  case  to  produce  the 
No.  2i  grade  pineapples  than  for  the  No.  2  grade,  despite  which  there 
was  only  a  difference  in  claimant's  selling  price  to  the  trade  of  90 
cents.  Mr.  Haserot  admitted  that  competitive  conditions  prevented 
the  claimant  from  charging  the  trade  according  to  the  cost  of  produc- 
tion so  as  to  cover  losses. 
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We  therefore  see  no  reason  why  the  Government  shonld  pay  what 
the  claimant  was  unable  to  obtain,  in  the  usual  course  of  business^ 
from  the  trade  in  competition  with  other  producers. 

8.  Viewing  the  claim  from  the  various  angles  presented,  we  are 
unalterably  drawn  to  the  conclusion  that  the  prices  fixed  by  the 
Government  and  oflFered  to  the  claimant  for  the  pineapples  it  fur- 

'  nished  under  orders  numbered  6616,  6617,  6677,  and  1627  are  fair 
and  reasonable  to  the  claimant. 

These  prices  were  fixed  by  the  Government  on  the  recommenda- 
tion of  the  Food  Purchase  Board,  which  recommendation  was  based 
upon  the  cost  data  ascertained  by  the  Federal  Trade  Commission. 
This  method  of  fixing  the  prices  was  in  strict  accordance  with  the 
agreement  which  claimant  had  with  the  Government  when  it  fur- 
nished the  pineapples  in  question.  No  valid  reason  is  shown  for 
upsetting  that  agreement  or  for  setting  aside  the  prices  fixed  in  the 
manner  agreed  upon. 

9.  The  purchase  orders  provide  for  the  manner  of  payment,  and 
do  not  call  for  an  excess  payment  either  as  interest  (as  stated  in 
the  original  claim)  or  as  carrying  charges  and  extra  services  (as 
stated  in  the  amended  claim).  The  Government  twice  offered  the 
claimant  vouchers  covering  the  full  amount  due  it,  and  can  not  be 
held  liable  for  the  claimant's  refusal  to  accept  payment,  and  thus 
charge  to  the  Government  the  loss  ensuing  from  such  refusal.  As 
the  orders  under  which  the  fruit  was  purchased  make  no  provision 
for  extra  allowance,  whether  it  be  stated  as  interest  or  as  carrying 
charges  and  extra  services,  the  result  is  the  same.  The  Board  there- 
fore declines  to  make  allowance  therefor. 

10.  For  the  reasons  stated,  this  Board  is  of  the  opinion  that  the 
claimant  is  entitled  to  be  paid  the  balance  due  on  the  said  purchase 
orders  on  the  basis  of  the  prices  fixed  by  the  Government  and  already 
tendered  to  the  claimant. 

DISPOSITION. 

1.  This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the 
appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2336. 

In  re  CLAIM  OF  HEWES  &  POTTER. 

1.  CHANGE  m  SPECIFICATIONS— REIMBTTRSEXENT.— Where   the   Goyern- 

ment  agreed  to  supply  material  of  certain  dimensions  at  a  fixed  price, 
to  a  manufacturer  furnishing  articles  to  it  under  a  unit  priced  contract, 
and  instead  of  furnishing  material  of  the  dimensions  specified,  furnished 
material  of  a  diiferent  dimension,  which  resulted  in  wastage  of  mate- 
rial and  consequent  loss  to  the  manufacturer,  there  is  an  implied  agree- 
ment whereby  the  Goyernment  is  obligated  to  pay  for  the  loss. 

2.  CLAIM  AND  DECISION. — Claim  is  made  on  proxy-signed  contract  under  the 

act  of  March  2,  1919,  for  loss  resulting  from  the  Goyemment  supplying 
22-inch  duck  instead  of  25-inch  duck.  Held,  claimant  is  entitled  to  re- 
imbursement for  such  loss.  However,  if  any  saving  resulted  from  later 
instructions  to  claimant,  such  saving  should  be  considered. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 
.  1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,660.22,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimants 
and  the  United  States. 

2.  Under  date  of  April  30,  1918,  the  claimants,  Hewes  &  Potter, 
entered  into  a  proxy-signed  contract  with  the  Government,  No. 
P6918-44olEq,  by  which  the  claimants  agreed  to  manufacture  200,000 
shovel  carriers  at  $0,385  per  imit,  making  the  total  contract  price 
$77,000,  less  deductions  for  material  furnished  by  the  United  States. 
There  is  incorporated  in  the  contract  a  schedule  of  material  which 
the  Government  was  obliged  to  furnish  the  contractors,  amongst 
which  is  the  following: 

"  25-inch  No.  2  O.  D.  duck  at  $.88  per  yard." 

The  Government  specification  upon  which  the  claimants'  bid  was 
submitted  contained  the  identical  provision. 

3.  The  Government  furnished  the  claimants  with  5,680  yards  of 
25-inch  duck,  and  then  notified  the  claimants  that,  owing  to  the 
shortage  of  25-inch  duck  18-inch  would  be  substituted,  and  accord- 
ingly furnished  claimants  with  8,500  yards  of  18-inch  duck.  The 
claimants  continued  in  the  manufacture  of  shovel  carriers  when 
they  were  informed  by  Lieut.  C.  C.  Brown,  Government  inspector 
in  charge  of  claimants'  plant,  that   owing  to   the  Government's 
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inability  to  obtain  25-inch  duck  it  would  furnish  claimants  with 
22-inch  duck.  Lieut.  Brown  directed  the  claimants  to  use  the  22- 
inch  duck  instead  of  the  25-inch  duck,  and  urged  claimants  to'  speed 
up  production  because  the  shovel  carriers  were  greatly  needed. 
Accordingly  the  claimants  were  supplied  with  29,840J  yards  of 
22-inch  duck,  which  they  used  in  completing  their  contract  to  manu- 
facture 200,000  shovel  carriers,  which  were  delivered  and  accepted 
by  the  Government. 

4.  On  Se])tember  30,  1918,  the  general  control  section  of  the  Pro- 
curement Division,  Office  of  the  Chief  of  Ordnance,  forwarded  to 
claimants  supplemental  contract  with  first  and  second  amendments, 
dated  August  26, 1918,  to  amend  contract  No.  P6918-4451Eq,  request- 
ing claimants  to  execute  the  said  supplemental  contract  and  return 
to  the  general  control  section.  This  the  claimants  steadfastly  refused 
to  do,  although  frequently  requested  by  the  Government.  This  sup- 
plemental contract  reserved  the  right  of  the  United  States  to  furnish 
the  contractors,  at  the  option  of  he  United  States,  18-inch  O.  D.  duck 
at  the  price  of  $0.6386  per  yard  and  22-inch  duck  at  $0.7744  per 
yard  instead  of  25-inch  O.  D.  duck  at  the  price  of  $0.88  per  yard,  as 
provided  for  in  the  original  contract.  The  prices  for  duck,  based 
upon  the  total  surface  area,  are  the  same  in  the  supplemental  con- 
tract as  in  the  original  contract,  but  these  prices  do  not  take  into  con- 
sideration the  question  whether  duck  of  a  22-inch  width  could  be 
cut  for  shovel  carriers  with  as  equal  advantage  as  the  duck  of  25-inch 
width,  so  that  there  would  be  an  equally  small  wastage  of  the  ma- 
terial which  the  contractors  had  to  pay  for. 

5.  On  October  16,  November  11,  and  December  16  the  claimants 
wrote  the  Procurement  Division,  refusing  to  sign  the  supplemental 
contract,  alleging,  as  a  groimd  for  such  refusal,  that  they  found  that 
the  substitution  of  22-inch  duck  in  place  of  25-inch  duck  which  the 
Government  was  to  furnish  at  the  cost  of  the  contractors  made  a 
greater  wastage  when  the  duck  was  cut  foy  shovel  carriers,  which 
loss  fell  upon  the  claimants. 

6.  On  December  21,  1918,  the  claimants  presented  their  claim  for 
loss  sustained  by  reason  of  the  Government's  substituting  22-inch 
duck  for  25-inch  duck,  which  it  obligated  itself  to  furnish  to  the 
claimants,  as  a  result  of  which  Louis  Heuer,  inspector  at  large,  Cloth- 
ing and  Equipage  Division,  Office  of  the  Director  of  Purchase,  made 
investigation  of  the  claim.  The  following  affidavit  of  Mr.  Heuer  is 
contained  in  the  record : 

"  I  hereby  make  affidavit  to  the  effect  that  I  personally  checked  the 
claim  for  $2,660.22  submitted  by  Ilewes  &  Potter  to  Major  Shinkle  in 
connection  with  contract  No.  445lEq,  calling  for  200,000  shovel  car- 
riers, and  found  same  to  be  correct. 
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"  Said  claim  was  based  on  the  fact  that  the  Government  did  not 
furnish  the  contractor  cotton  duck  25  inches  wide,  as  specified  on 
bid,  at  the  time  quotations  were  submitted  and  as  called  for  on  con- 
tract, but  furnished  some  cotton  duck  18  inches  and  22  inches  wide, 
which  could  not  be  cut  to  an  advantage.  The  price  of  this  duck  was 
figured  on  the  square-yard  basis,  wliich  was  in  error,  as  no  allowance 
was  made  for  the  loss  to  contractor  by  not  being  furnished  the  proper 
-width  duck.  The  price  per  yard  of  the  22-inch  No.  1  duck  was  then 
revised  from  $0.7744  per  yard  to  $0.6838  per  yard,  which  was  also  in 
error,  as  this  price  did  not  equal  the  amount  on  claim.  This  price 
was  later  on  revised  from  $0.0838  per  yard  to  $0.6837336  per  yard, 
which  equaled  $2,600.22,  the  amount  of  claim." 

7.  On  March  12,  1919,  a  requisition  for  a  third  amendment  to  con- 
tract No.  P69l8-44r)lEq  was  made,  signed  by  Capt.  F.  W.  D'Olier, 
in  which  it  is  stated: 

"This  is  a  requisition  for  a  revision  of  original  order  dated 
4/30/18,  and  its  revisions  to  the  extent  that  the  price  of  No.  1  22'^  O. 
I),  duck  be  changed  from  $0.7744  per  yard  to  $0.0838  per  yard.  This 
revision  is  necessary  owing  to  the  fact  that  it  has  been  found  that 
22"  duck  can  not  be  cut  into  shovel  carriers  to  the  same  advantage 
as  25",  hence  the  price  of  22"  duck  should  not  have  been  fixed  on  a 
proportionate  yardage  basis,  as  shown  on  second  amendment  dated 
8/26/18,  against  this  contract.  All  other  terms  and  conditions  of 
the  original  contract  and  its  revisions  are  to  remain  in  full  force  and 
effect.'' 

On  the  same  date  a  letter  was  sent  "  by  authority  of  the  Director 
of  Purchase  and  Storage,''  signed  by  Capt.  D'Olier,  to  the  zone 
supply  officer,  Boston,  Mass.,  as  follows : 

^'1.  Concerning  subject  contract,  you  are  advised  that  this  office 
to-day  has  issued  a  recommendation  for  amendment  to  contract  revis- 
ing the  price  of  22"  duck,  wherein  it  stipulated  this  width  duck  at 
$0.7784  per  yard  it  has  authorized  amendment  revising  price  to 
$0.6838  per  yard. 

"  2.  This  revision  in  price  will  enable  contractor  to  be  credited  on 
his  claim  of  $2,660.22  by  the  revision  price  as  above  stated  on.  29,390f 
yards  charged  against  this  contract." 

On  March  18,  1919,  Capt.  D'Olier  wrote  the  Administration  Divi- 
sion, contract  section,  as  follows : 

"  1.  Your  attention  is  directed  to  the  papers  attached  relative  to 
the  above  mentioned. 

"  2.  This  office  wishes  to  advise  you  of  the  fact  that  this  amend- 
ment as  outlined  calls  for  merely  a  change  in  the  price  of  duck 
furnished  to  the  contractor  by  the  Government,  owing  to  the  fact 
that  the  Government  was  imable  to  furnish  the  proper  width  of 
duck  as  called  for  on  the  original  contract,  and  thereby  causing  a 
condition  wherein  the  contractor  could  not  cut  his  material  to  so 
great  an  advantage. 

*'  3.  You  will  note  that  this  requisition  for  amendment  calls  for  no 
change'  in  the  price  of  the  contract  or  the  allotment.    Therefore  it  is 
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the  opinion  of  this  office  that  there  is  no  necessity  for  forwarding  your 
section  allotment  requisition  sheets,  as  there  is  no  revocation  of  funds 
involved.     This  letter  is  as  per  our  conversation  of  even  date." 

The  third  amendment  to  the  contract  was,  however,  never  adopted 
owing  to  the  contract  having  been  completed  and  all  the  goods 
accepted  thereunder. 

It  further  appears  that  there  was  a  subsequent  attempt  made 
to  obtain  an  allowance  of  this  claim  on  behalf  of  the  contractors, 
and  on  September  18,  1919,  Maj.  11.  B.  Williams,  Quartermaster 
Corps,  chief  of  the  clothing  and  textile  branch,  Office  of  the  Director 
of  Purchase,  wrote  the  zone  supply  office,  Boston,  Mass.,  that — 

"The  method  of  determining  the  price  was  on  the  square-yard 
basis,  which  was  wrong,  for  the  reason  that  shovel  carriers  cannot 
be  cut  to  an  advantage  out  of  cotton  duck  22"  wide.  *  *  *  There- 
fore, the  29,340J  yards  can  be  considered  as  the  number  of  yards 
delivered  and  can  be  charged  at  $0.6837386  per  yard,  which  will 
equal  $2,660.22,  the  amount  on  claim  filed  by  Hewes  &  Potter." 

8.  It  f urther*  appears  that  the  claimants  manufactured  and  deliv- 
ered to  the  Government  in  various  shipments  prior  to  November 
9,  1918,  the  entire  200,000  shovel  carriers  which  their  original  con- 
tract called  for.  These  articles  were  accepted  by  the  Government, 
and  payment  was  made  for  the  shovel  carriers  at  the  unit  price  speci- 
fied in  the  original  contract,  but  with  deductions  for  the  duck  fur- 
nished by  the  Government  at  a  price  of  $0.7744  for  22-inch  duck 
and  $0.6336  for  18-inch  duck,  which  was  the  price  named  in  the  sup- 
plemental contract  of  August  26,  which  the  claimants  never  assented 
to  nor  signed,  but  protested  the  price  therein  allowed. 

DECISION. 

1.  On  June  30,  1918,  claimants  entered  into  a  proxy-signed  con- 
tract with  the  Government  wherein  they  agreed  to  manufacture,  at 
a  price  stated,  200,000  shovel  carriers,  and  the  Government  agreed 
to  furnish  the  O.  D.  duck  necessary  to  perform  said  contract,  of  the 
width  of  25  inches,  at  the  rate  of  $0.88  per  yard. 

2.  Subsequently,  the  Government  notified  the  claimants  that  it 
could  not  furnish  the  duck  of  25-inch  width,  but  did  furnish  duck 
of  22-inch  width,  which  it  directed  claimants  to  use  in  completion 
of  the  contract. 

Claimants  completed  their  contract  and  delivered  the  200,000 
shovel  carriers  to  the  Government  and  received  in  payment  the 
stipulated  price  for  the  shovel  carriers  as  provided  in  the  contract, 
with  deductions  for  the  22-inch  width  duck  furnished  claimants, 
figured  on  the  same  square-yard  basis  as  the  25-inch  duck  which  the 
Government  had  obligated  itself  to  furnish  the  claimants. 
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3.  It  is  shown  that  the  25-inch  duck  which  the  Government  obli- 
gated itself  to  furnish  could  be  cut,  in  making  the  shovel  carriers, 
with  very  little  waste.  The  claimants'  bid  was  made  and  the  con- 
tract entered  into  on  the  understanding  that  25-inch  duck  should 
be  furnished  by  the  Government.  It  was  found  that  the  22-inch 
duck  could  not  be  cut  to  the  same  advantage  as  the  25-inch  width,  and 
in  cutting  the  22-inch  duck  there  was  a  great  waste.  This  waste 
obligated  the  contractors  to  use  and  to  pay  for  (by  deductions  from 
their  contract)  a  larger  quantity  of  duck  of  the  22-inch  width  than 
they  would  have  used  had  the  Government  fulfilled  its  part  of  the 
contract  and  supplied  duck  of  25-inch  width. 

4.  The  claimants  never  accepted  a  proposed  modification  of  the 
original  contract,  and  protested  the  deductions  made  on  the  Gov- 
ernment's valuation  of  22-inch  duck,  contending  that  the  price  of 
22-inch  duck,  figured  on  the  square-yard  basis,  was  unjust  and  unfair, 
as  no  allowance  was  made  for  the  loss  occasioned  *by  not  being  fur- 
nished by  the  Government  with  the  25-inch  duck,  which  could  be  cut 
to  advantage. 

5.  The  Board  is  of  the  opinion  that  there  arose  an  obligation  on 
behalf  of  the  Government  to  reimburse  the  claimants  for  the  loss 
they  have  sustained  by  reason  of  the  Government's  furnishing  them 
and  directing  them  to  use  22-inch  duck  instead  of  the  25-inch  duck 
which  the  Government  had  obligated  itself  to  furnish.  In  a  recent 
letter  to  this  Board  the  claimants  state  they  were  instructed  to  cut 
pick-mattock  carriers  from  the  22-inch  duck  in  combination  with 
shovel  carriers,  because  this  combination  more  nearly  suited  the 
most  economical  cutting  of  duck.  Whatever  saving  or  curtailment 
of  losses  resulted  from  these  instructions  should  be  taken  into  con- 
sideration in  ascertaining  the  actual  losses  the  claimants  have  suf- 
fered. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided by  subdivision  (c),  section  6,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Mr.  Williams  and  Mr.  Eaton  concurring. 
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Case  No.  475. 

In  re  CLAIM  OF  WALKEE  KNITTIKO  HILLS. 

1.  EEFRESENTATION  REGAEDING  FURTHER   ORDERS.— Where,  owing   to 

default  in  deliveries/ a  contract  for  goods  is  cut  down,  whereupon  the 
contractor  asks  a  representative  of  the  Government  to  reinstate  the 
quantity  so  reduced,  and  the  representative  states  that  he  can  not  do  so 
but  will  probably  be  able  to  give  him  another  contract  for  that  quantity 
on  completion  of  the  first  contract,  such  representations  do  not  amount 
to  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  based  upon  an 

alleged  oral  promise  of  a  second  contract  on  completion  of  an  existing 
contract  for  woolen  spiral  puttees.  Held,  claimant  is  not  entitled  to 
relief  under  the  act. 

Jlr.  Patterson  writinc:  the  opinion  of  tlie  Board. 

This  case  arises  under  the  act  of  ilarch  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  nnder  Purchae^e,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  ir2S.92o.3:>. 

FINDIXOS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  or  about  March  20,  191S,  the  chiimant  entered  into  an  agree- 
ment with  the  United  States  of  America  through  Col.  II.  J.  Ilirsch, 
Quartermaster  Corps,  United  States  Army,  whereby  it  agreed  to 
furnish  and  deliver  at  the  Xew  York  depot  of  the  Quartermaster 
Corps  approximately  145,000  pairs  woolen  spiral  puttees  at  $2.17  per 
pair,  deliveries  to  be  made  as  follows : 

20,000  pairs  during  April;  25,000  pairs  during  May;  and  25,000 
pairs  during  each  of  the  months  of  June,  July,  August,  and  Septem- 
ber, all  in  the  year  1918. 

This  contract  was  proxy  signed — the  signature  of  the  contracting 
officer  being  affixed  by  Capt.  H.  M.  Schofield,  Q.  M.  R.  C. — and  re- 
ceived the  number  1336  N. 

2,  The  contract  was  negotiated  through  Frederick  E.  Ilaight,  who 
was  a  civilian  in  the  service  of  the  Quartermaster  Corps,  in  charge 
of  the  procurement  of  sundry  articles  of  clothing  for  tlie  Army,  in- 
cluding puttees.    Mr.  Haight  negotiated  and  recommended  the  pur- 
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chase  of  large  quantities  of  clothing  and  his  recommendations  were 
uniformly  accepted,  but  he  had  no  contracting  authority.  The  con- 
tract was  not  solicited  by  claimant,  but  its  representative,  Leo  A. 
Baron,  called  on  ]VIr.  Haight,  at  the  latter's  request,  about  March  8, 
1918,  and  was  shown  a  sample  of  the  puttees  required,  and  was  asked 
to  see  whether  he  could  make  them  and  bid  upon  a  contract. 

Claimant  produced  an  acceptable  sample  and  made  a  bid  which 
was  accepted  and  the  above-mentioned  contract  awarded. 

3.  The  puttee  which  was  the  subject  of  the  contract  was  a  new 
article  in  the  United  States  which  manufacturers  of  knit  goods  had 
no  experience  in  making.  The  requirements  of  the  Army  were  esti- 
mated at  35,000,000  pairs.  It  was  impracticable  for  claimant  to  use  the 
yarns  which  it  had  in  stock  because  olive-drab  mixtures  were  required 
and  all  the  yarns  which  claimant  had  at  the  time  were  dyed  other 
colors,  with  the  exception  of  some  balances  which  it  had  under  con- 
tract and  which  it  gave  instructions  should  be  finished  in  khaki  mix- 
tures. 

Claimant  immediately  upon  being  advised  that  it  would  receive 
the  contract  circularized  50  or  60  spinners  in  the  effort  to  procure  suit- 
able yams,  but  was  unable  owing  to  the  condition  of  the  wool  market 
to  secure  any  until  after  the  middle  of  May.  Further  delay  was 
caused  by  the  fact  that  the  fulling  plants  throughout  the  country  had 
a  much  greater  volume  of  business  thrust  upon  them  than  they  were 
in  a  position  to  handle  and  two  or  three  months  elapsed  before 
their  capacity  was  increased  so  that  their  business  could  be  handled 
promptly.  A  further  delay  in  claimant's  case  resulted  from  the  fact 
that  after  it  had  begun  to  manufacture  puttees  in  the  latter  part  of 
May,  1918,  it  was  unable  to  obtain  an  inspector  to  examine  and  pass 
upon  its  goods.  As  a  result  of  the  facts  stated  claimant  was  compelled 
to  default  in  its  April  and  May  deliveries,  aggregating  45,000  pairs. 

4.  On  or  about  the  7th  day  of  June,  1918,  an  instrument  bearing 
date  on  that  day  was  executed  which  after  reciting  the  making  of  the 
contract  of  March  20, 1918,  above  referred  to,  and  that  the  contractor 
failed  to  make  delivery  of  the  45,000  pairs  of  puttees  thereby  required 
to  be  made  in  the  months  of  April  and  May,  1918,  modified  the  said 
contract  by  reducing  the  quantity  to  be  delivered  thereunder  by  45,000 
pairs  and  continued  all  other  terms  and  conditions  thereof  in  full 
force  and  effect.  This  instrument  recites  Col.  II.  J.  Hirsch  as  the 
representative  of  the  United  States  but  is  signed  "Alex.  R.  Piper, 
Col.  Q.  M.  Corps,  X.  A.  By  John  R.  Holt,  Captain,  Q.  M.  C." 

5.  The  modification  set  forth  in  the  foregoing  finding  was  sent  to 
the  claimant,     ilr.  (xeorge  J.  Lippinan,  claimant's  president,  then 
had  a  conversation  with  Capt.  Hoke  (Holt?)  of  the  Quartermaster's 
Department,  who  told  him  that  unless  claimant  executed  it  no  pay- 
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ment  would  be  made  for  any  work  that  claimant  had  done.  Imme- 
diately thereafter  Mr.  Lippman  had  an  interview  with  Mr.  Haight 
in  which  Mr.  Lippman  asked  for  the  reinstatement  of  the  canceled 
portion  of  the  contract,  stating  that  claimant  had  made  its  commit- 
ments for  all  the  raw  material  necessary  for  the  entire  145,000  pairs 
of  puttees.  Mr.  Haight's  testimony  respecting  this  interview  is  as 
follows  (S.  M.,  pp.  4,  5,  and  6)  : 

uQ  *  «  *  j)jj  yQ^  jj^  your  official  ca])acity  have  any  negotia- 
tions or  dealings  with  the  Walker  Knitting  Mills  with  respect  to  the 
reinstating  of  the  delinquency — the  45,000  i 

"A.  They  came  to  me  and  said  they  had  purchased  all  the  raw 
materials  for  this  45,000  pairs,  and  asked  that  I  reinstate  the  contract. 
I  told- them  that  I  could  not  reinstate  it,  but  as  I  had  a  A'ery  large 
quantity  to  purchase  later,  there. was  no  reason  to  believe  but  that  I 
would  be  able  to  give  them  another  contract  for  45,000  pairs  when 
they  complete  the  delivery  of  the  10,000  pairs.     *     *     * 

uQ    *     «     *     Just  what  representations  did  you  make? 

"A.  The  cause  of  our  cancellation  originally  was  that  we  showed  a 
delinquency,  because  of  nondeliveries,  on  the  books,  which  was  more 
or  less  fictitious.  The  books  showed  that  we  were  going  to  deliver 
in  April,  May,  and  June  so  many  million  pairs,  and  they  were  count- 
ing on  them  in  the  Quartermaster's  Department  for  service  abroad, 
and  we  knew  that  we  w^ere  not  going  to  deliver  them,  because  they 
were  that  much  behind,  and  to  make  our  books  show  their  true  bal- 
ance, we  canceled  these  delinquencies,  so  that  the  Quartermaster  Gen- 
eral could  know  just  what  they  could  count  on.  That  was  the  first 
reason.  The  second  was,  we  thought  by  cancelling  certain  portions 
of  the  orders  we  would  hasten  the  deliveries  of  the  balance,  which 
we  did ;  but  we  had  millions  to  buy  more,  and  knowing  that,  rather 
than  let  the  irons  get  away  from  us,  he  was  told  verbally  by  me  that 
he  had  better  hold  on  to  them,  because  we  should  need  all  the  puttees 
that  we  could  get." 

G.  On  or  about  August  24,  1918,  Pvt.  (afterwards  Capt.)  Claude 
Ketcham,  in  charge  of  the  wool  top  and  yarn  branch,  Clothing  and 
Equipage  Division,  under  Frederick  E.  Haight,  aforesaid,  called  on 
claimant  and  instructed  it  to  cancel  some  of  its  yarn  contracts. 
Claimant  succeeded  in  effecting  cancellation  of  a  portion  of  its  com- 
mitments, but  was  unable  to  cancel  all  of  them. 

7.  Claimant  manufactured  and  delivered  under  contract  1336-N 
a  total  of  87,le30  pairs  of  puttees.  Said  contract  appears  to  have 
been  finally  settled  and  adjusted  by  payment  to  claimant  of  about 
$22,077.  This  claim  is  based  upon  the  alleged  promise  of  Mr. 
Haight  to  reinstate  the  canceled  portion  of  the  contract  for  45,000 
pairs,  claimant's  contention  being  that  it  has  suffered  through  de- 
preciation in  value  of  the  yarns  purchased  a  loss  of  $28,933.32,  which 
includes  an  item  of  $987.08  for  interest  and  an  item  of  $1,838.99  for 
depreciation  of  special  machinery  purchased. 
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8.  After  the  armistice,  November  11,  1918,  there  was  no  further 
demand  on  the  part  of  the  Army  for  puttees  and  claimant  was  left 
with  the  required  amount  of  yarn  for  45,000  pairs  of  puttees  upon 
its  hands,  which  yarn  is  not  suitable  for  ordinary  commercial  use 
and  there  is  little  if  any  market  therefor. 

CONCLUSION. 

There  was  no  agreement,  express  or  implied,  within  the  purview 
of  the  act  of  March  2,  1919,  between  the  claimant  and  any  officer  or 
agent  acting  under  the  authority,  direction,  or  instruction,  of  the 
Secretary  of  War  or  of  the  President  which  can  be  adjusted,  paid, 
or  discharged  by  the  Secretary  of  War. 

DECISION. 

This  board  will  enter  final  order  denying  relief  prayed  for  herein. 
Col.  Delafield  and  Mr.  Henry  concurring. 
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Case  No.  594. 

In  re  CLAIM  OF  PRATT  &  WHITNEY  CO. 

1.  AUTHORITY  TO   CONTRACT— ONE   DIVISION  AGENT   FOR  ANOTHER. — 

Where  It  is  established  that  there  was  an  understanding  between  the 
Procurement  Division  and  the  Production  Division  of  the  Ordnance  De- 
partment that  the  latter  should  act  as  the  representative  of  the  former 
in  a  program  for  increased  facilities  for  the  manufacture  of  pistols,  nrgr- 
ently  required,  the  action  of  the  Production  Division  will  be  deemed  to 
be  the  action  of  the  Procurement  Division  as  well. 

2.  INCREASED  FACILITIES. — Where  the  Production  Division,  acting  for  it- 

self, as  well  as  for  the  Procurement  Division,  induces  a  pistol  manu- 
facturer to  increase  its  facilities  preparatory  to  taking  on  large  con- 
tracts for  the  manufacture  of  pistols,  and  the  manufacturer  complies 
with  said  request,  and  the  orders  are  not  placed  by  reason  of  the  armi- 
stice, there  is  an  agreement  on  the  part  of  the  Government  within  the 
purview  of  the  act  of  March  2,  1919. 
8.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 
for  $65,280.17  for  increased  facilities  for  making  pistols.  Held  claim- 
ant is  entitled  to  recover. 

Mr.  Howe  writing:  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919'.  Statement  of 
chiim,  P'orm  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Circular  Xo.  17,  1919,  by  reason  of  an  informal  agreement  alleged 
to  have  been  entered  into  between  claimant  and  an  officer  or  agent 
acting  under  the  authority  of  the  Secretary  of  AVar. 

The  claim  was  originally  filed  as  a  class  A  claim  with  the  Bridge- 
port (Conn.)  district  claims  board,  and  was  sent  by  that  board  to 
the  Claims  Board  of  the  Ordnance  Department  for  disposition.  It 
was  in  turn  transmitted  by  the  Claims  Board  of  the  Ordnance  De- 
partment to  the  Board  of  Contract  Adjustment  on  the  ground  that 
there  was  not  sufficient  evidence  in  writing  to  establish  the  claim 
as  a  class  A  claim.  The  claim  was  then  refiled  with  this  Board  as 
a  class  B  claim,  and  comes  before  this  Board  in  that  form. 

Claimant  is  a  manufacturer  of  machinery. 

The  claim  is  on  account  of  machinery  alleged  to  have  been  manu- 
factured by  claimant  at  the  request  of  the  (jovernment  to  be  used 
in  the  manufacture  of  Colt  .^o-caliber  pistols  in  accordance  with 
the  1918  pistol  requirements  schedule  of  the  Ordnance  Department, 
Xo.  l()r)44. 

This  claim  was  heard  at  the  same  time  as  the  claims  of  Manning, 
Maxwell  &  Moore  (Inc.),  Xo.  1522,  and  Cimdnnati  Milling  Machine 
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Co.,  No.  549,  and  it  was  ag:reed  that  the  testimony  and  other  evi- 
dence in  connection  with  all  three  claims  should  be  considered  in 
connection  with  each  of  the  claims  in  so  far  as  applicable. 

STATEMENT   OF   FACTS. 

1.  Various  times  between  September  21,  1918,  and  October  8,  1918, 
the  plant  section  of  the  Production  Division  of  the  Ordnance  De- 
partment sent  to  claimant  various  requests  for  bids  on  special 
machine  tools  for  the  manufacture  of  Colt  .45  caliber  pistols  in 
accordance  with  the  1918  pistol  program.  The  officers  in  the  plant 
section  who  had  charge  of  this  pistol  program  were  Lieut.  Robert 
Coleman  and  Sergt.  T.  J.  Myers. 

2.  These  requests  were  made  by  telegram,  and  were  acknowledged 
in  all  cases  by  letters  from  claimant  submitting  details  of  machines 
which  it  was  prepared  to  furnish  and  prices. 

3.  The  inquiries  from  the  Production  Division  called  for  a  total 
of  760  machines.  The  replies  from  claimant  in  response  to  the  in- 
quiries covered  the  types  of  machines  mentioned  in  the  inquiries  and 
the  types  of  machines  that  are  involved  in  this  claim.  The  number 
of  machines  involved  in  the  claim,  however,  is  305,  which  were 
finaily  recommended  by  the  plant  section  for  purchase  out  of  the  760 
machines  of  the  type  originally  inquired  for  and  quoted  on  by 
claimant. 

4.  On  October  8, 1918,  the  following  telegram  was  sent  to  claimant 
by  the  Production  Division : 

"Attention  Mr.  Blood : 

"  With  reference  to  our  telephone  conversation  of  October  seventh, 
together  Avith  telegram  of  the  same  date,  please  be  advised  that  the 
plant  section  has  recommended  the  purchase  of  the  following  ma- 
chines: Fifteen  vertical  surface  grinders,  fifteen  barrel  drill  grind- 
ers, twenty  horizontal  automatic  profilers,  fifty  spline  milling  ma- 
chines, seventy  bench  milling  machines,  thirty  turret  lathes,  14'', 
five  multiple  spindle  drills,  one  hundred  profiling  machines,  two- 
spindle.  The  above  machines  have  an  approximate  delivery  of 
March  first,  or  better. 

"  Production  Division  34357,  Army  Ordnance,  T.  J.  Myers,  plant 
section." 

These  305  machines  were  of  the  types  covered  by  claimant's  pre- 
vious correspondence  with  the  plant  section  in  response  to  the  plant 
section's  requests  for  bids  above  mentioned. 

5.  It  will  be  noticed  that  this  telegram  refers  to  a  telephone  con- 
versation of  October  7  and  a  telegram  of  October  7.  There  is  no 
evidence  in  the  case  in  relation  to  the  telephone  conversation.  But  it 
appears  from  a  letter  of  October  14, 1918,  from  claimant  to  the  Office 
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of  the  Chief  of  Ordnance  that  on  October  7  it  received  the  following 
tele^am,  presumabl}'^  from  the  Production  Division: 

"Attention  Blood  : 

"With  reference  to  our  telephone  conversation  of  this  morning, 
plant  section  is  recommending  one  hundred  profiling  machines,  two 
spindle." 

These  machines  are  apparently  the  same  100  profiling  machines 
covered  by  the  later  telegram  of  October  8,  so  the  negotiations  of 
October  7,  whatever  they  may  have  been,  are  not  of  importance  in 
the  claim. 

6.  On  October  9,  1918,  claimant  in  reliance  on  the  above  telegram 
of  October  8, 1918,  began  work  upon  305  machines  of  the  type  stated 
in  that  telegram,  and  prior  to  November  12,  1918,  had  completed 
most  of  the  machines  covered  thereby  and  had  the  balance  in  process. 
Claimant  appears  to  have  stopped  work  at  the  time  of  the  armistice. 
No  formal  order  or  contract  w^as  ever  issued  to  claimant  and  no  de- 
liveries were  made. 

7.  Some  time  in  the  early  part  of  October,  subsequent  to  the  re- 
ceipt by  claimant  of  the  above  telegram  of  October  8  and  claimant's 
beginning  performance  in  reliance  thereon,  Mr.  Blood,  the  general 
manager  of  claimant  company,  came  to  Washington  for  the  purpose 
of  procuring  a  formal  order  for  these  machines.  He  had  an  inter- 
view with  Lieut.  Col.  Winthrop  Sargent,  at  that  time  chief  of  the 
plant  section.  At  this  interview  the  recommendation  made  by  the 
plant  section  to  the  Procurement  Division  covering  the  tools  in 
question,  and  what  claimant  had  already  done  toward  their  pro- 
duction, was  confirmed  by  Col.  Sargent,  and  Mr.  Blood  was  told 
by  him  to  proceed  with  their  manufacture.  This  statement  of  Col. 
Sargent  is  stated  by  him  to  have  been  made  pursuant  to  authority 
received  by  him  from  Gen.  C.  C.  Jameison,  at  that  time  Chief  of  the 
Production  Division  and  Assistant  Chief  of  Ordnance.  Col.  Sar- 
gent's account  of  this  interview  is  as  follows  (testimony,  pp. 
180-182)  : 

"  I  initialed  certain  papers  for  General  Jameison 's  signature,  which 
were  copies  of  recommendation  to  the  Procurement  Division,  for  the 
purchase  of  machine  tools  for  this  pistol  program,  from  Pratt  & 
Whitney.  Some  time  thereafter,  in  the  early  part  of  October,  Gen- 
eral Jameison  called  me  up  to  his  office,  where  I  met  Mr.  Blood,  who 
is  general  manager  of  the  Pratt  &  Whitney  Company.  Mr.  Blood 
told  the  general  that  the  plant  section  had  made  some  recommenda- 
tion of  machine  tools  from  Pratt  &  Whitney,  and  that  as  usual  he 
had  gone  ahead  and  started  these  machine  tools  going  through  the 
work.  He  said  he  had  been  unable  to  get  the  confirming  order,  and 
that  the  plant  section  were  doing  all  they  could,  but  that  things 
were  coming  to  such  a  pass  that  he  would  either  have  to  have  definite 
instructions  to  go  ahead — an  official  order  for  these  machine  tools— 
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or  quit.  General  Jameison  told  me  we  would  have  to  exercise  our 
authoritj'  and  see  that  Mr.  Blood  continued  with  the  manufacture 
of  these  machine  tools,  as  they  were  vital.  So  I  told  Mr.  Blood  to 
^o  ahead  with  the  machine  tools  and  that  we  would  back  him  up 
and  «^et  the  confirming  order  through. 

"  What  we  did  was  to  tell  him  that  we  were  obligated  to  see  him 
through  that  order.  In  order  words,  we  confirmed  what  he  had 
<dready  done, 

"Q.  I  show  you  this  list  of  machine  tools  which  claimant  has 
stated  in  the  statement-  of  claim  and  ask  you  if  that  list  corre- 
sponds with  the  list  that  the  plant  section  had  which  was  recom- 
mended that  an  order  be  placed  with  Pratt  &  Whitney  for. 

«A.  It  does." 

This  testimony  of  Col.  Sargent  is  corroborated  by  Lieut.  Robert 
Coleman,  of  the  Plant  Section. 

9.  On  November  4,  1918,  claimant  wrote  again  to  the  Production 
Division  asking  for  an  order  number  so  that  it  could  secure  pri- 
orities, and  on  November  14,  1918,  received  from  Lieut.  Coleman  a 
telegram  to  the  effect  that  purchases  were  suspended,  and  claimant 
-ceased  operations. 

DECISION. 

1.  As  stated  in  the  decision  of  this  Board  in  the  claim  of 
Manning,  Maxwell  &  Moore,  No.  1522,  and  Cincinnati  Milling 
Machine  Co.,  No.  549,  the  evidence  shows  that  there  existed  at  the 
time  of  the  transactions  covered  by  this  claim  an  agreement  be- 
tween the  Production  Division  and  the  Procurement  Division  of  the 
Ordnance  Department  to  the  effect  that  for  the  specific  purpose  of 
carrying  out  this  particular  pistol  program,  the  Production  Di- 
vision* was  to  make  arrangements  with  contractors  on  behalf  of  the 
Procurement  Division  for  starting  production  at  once  without  wait- 
ing for  formal  contracts  or  procurement  orders,  and  that  the  Pro- 
curement Division  would  sustain  the  action  of  the  Production  Di- 
vision in  this  respect  by  approving  its  recommendations.  That  this 
understanding  had  been  reached  because  this  was  an  increased 
facilities  program,  required  unusual  haste  and  special  tools  for  its 
execution,  and  because  the  Production  Division  was  considered  by 
both  divisions  as  the  better  equipped  and  prepared  of  the  two 
divisions  to  place  orders  in  this  particular  line  of  business  in  such 
a  way  as  to  secure  prompt  results.  That  this  agreement  with  the 
Procurement  Division,  whose  contracting  power  is  conceded,  was 
known  to  both  contractors  and  the  Government  officials,  and  that 
this  agreement  in  view  of  its  origin,  nature,  and  purpose  was 
sufficient  to  sustain  the  action  of  the  Production  Division  officers  in 
the  case  of  this  pistol  program  as  the  authorized  action  of  the 
Ordnance  Department  to  the  extent  of  securing  tools  to  manufacture 
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these  pistols  and  justified  contractors  in  relying  in  good  faith 
thereon,  and  in  regarding,  as  authorized  orders  of  the  War  Depart- 
ment and  as  the  basis  of  valid  contracts,  the  requests  of  officer's  of 
the  Production  Division  made  by  these  officers  for  the  specific  pur- 
pose of  inducing  manufacturers  to  proceed  to  secure  or  manufacture 
such  tools  without  awaiting  the  action  of  the  Procurement  Di- 
vision. 

2.  The  evidence  shows  that  Lieut.  Coleman  and  Sergt.  Myers,  of 
the  plant  section,  had  authority  to  deal  with  claimant  on  behalf  of 
the  Production  Division  for  the  purpose  of  securing  this  pistol  ma- 
chinery, and  that  they  made  their  representations  to  manufacturers 
in  these  cases  for  the  purpose  of  having  them  act  on  them  at  once. 

3.  The  evidence  also  shows  that  the  statement  was  made  to  this 
claimant  by  Sergt.  T.  J.  Myers,  of  the  plant  section  of  the  Produc- 
tion Division,  in  his  telegram  of  October  8, 1918,  that  the  Production 
Division  had  recommended  the  purchase  of  the  machines  covered  by 
this  claim,  and  that  claimant's  action  in  reliance  thereon  was  con- 
firmed by  Col.  Winthrop  Sargent,  chief  of  the  plant  section,  in 
his  interview  with  Mr.  Blood  in  October,  1918,  at  which  time  CoL 
Sargent  told  claimant  to  go  ahead  and  that  the  Production  Division 
was  obligated  to  see  him  through. 

4.  The  statement  by  Col.  Sargent  to  claimant  amounted  to  a  rati- 
fication and  adoption  of  what  claimant  had  already  done  and  an 
order  to  proceed  to  completion  of  the  machines  involved  in  the  claim, 
and  constituted  an  express  agreement  between  claimant  and  an 
officer  or  agent  acting  under  the  authority,  direction,  or  instruction 
of  the  Secretary  of  War  for  the  purchase  of  the  tools  in  question  at 
the  prices  quoted,  which  has  been  performed  in  whole  or  in  ^art  or 
on  the  faith,  of  which  claimant  has  made  expenditures  or  incurred 
obligations  within  the  terms  of  the  act  of  March  2, 1919. 

DISPOSITION. 

1.  The  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic  Division. 

Mr.  Williams,  Lieut.  Col.  Junkin,  and  Mr.  McCandless  concurring. 
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In  re  CLAIM  OF  CHAMPION  IGNITION  CO. 

1.  TESIONATION  CLAUSE— CONSTRXTCTION— ALLOWANCE  FOR  SPECIAL 
ILACHINERT. — ^Where  the  contract  contains  a  cancellation  clause  re- 
quiring the  United  JStates,  in  case  it  terminates  the  contract,  to  reim- 
burse the  contractor  for  a  proportionate  part  of  its  expenditures  in  con- 
nection with  its  performance  "  other  than  expenditures  for  plant,  facili- 
ties, and  equipment  provided  for  the  performance  of  this  contract/'  con- 
tractor is  not  entitled  to  an  adjustment  for  special  tools  in  the  nature 
of  equipment  used  in  performing  the  contract. 

^.  FACILITIES,  AMORTIZATION  OF.— Where  facilities  were  not  bought  in 
contemplation  of  the  contract  under  which  claim  is  made,  but  for  the 
purpose  of  performing  pHor  contracts,  the  cost  of  such  facilities  can  not 
be  amortized  under  the  later  contract. 

3.  CLAIM  AND  DECISION. — Claim  under  paragraph  9,  Supply  Circular  111, 
Purchase,  Storage  and  Traffic  Division,  War  Department,  November  9, 
1918,  for  special  tools.  Held,  that  under  the  contract  under  which 
claim  is  made,  which  provides  there  shall  be  no  reimbursement  for 
plant,  facilities,  or  equipment,  claimant  not  entitled  to  recover  for 
special  tools  used  in  executing  the  contract. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDIXG  OF  FACTS. 

This  claim,  involving  a  disputed  item  of  $11,460.95  for  special 
tools  claimed  in  settlement  under  a  formal  contract,  comes  before 
this  Board  for  determination  pursuant  to  paragraph  9,  Supply  Cir- 
cular 111,  Purchase,  Storage  and  Traffic  Division,  War  Department, 
November  9,  1918.    This  case  grows  out  of  the  following  facts : 

1.  Under  date  of  November  2,  1918,  the  petitioner,  the  Champion 
Ignition  Co.,  entered  into  a  validly  executed  agreement  (Contract 
No.  DO-5232,  Order  No.  DO-730693)  with  the  United  States  (by 
F.  D.  Schnacke,  captain,  A.  S.  A.  P.,  United  States  Army)  for  the 
manufacture  and  delivery  by  the  petitioner  of  2,500,000  metric  A.  C. 
aviator  spark  plugs  for  a  total  consideration  of  $1,000,000.  This 
contract  contained  the  following  cancellation  clause  (italic  ours)  : 

"  Section  2.  If,  in  the  opinion  of  the  Director  of  Aircraft  Pro- 
duction, the  public  interest  shall  so  require,  this  contract  may  be 
terminated  by  the  United  States  by  ten  (10)  days'  notice  in  writing 
from  the  contracting  officer  to  the  contractor  and  such  termination 
shall  be  deemed  to  be  effective  upon  the  expiration  of  ten  (10)  days 
after  the  giving  of  such  notice,  and  shall  be  without  prejudice  to 
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any  claims  which  the  United  States  may  have  against  the  contractor 
under  this  contract.    After  the  receipt  of  such  notice  the  contractor 
shall  not  order  any  further  materials  or  facilities,  or  enter  into  any 
further  subcontracts,  or  make  any  further  purchases  in  connection 
with  the  performance  of  this  contract,  without  written  consent  pre- 
viously obtained  from  the  contracting  officer,  but  inspection  of  the^ 
completed  articles  or  work  and  acceptance  thereof  by  the  United 
States  in  accordance  with  the  terms  of  this  contract  shall  continue- 
during  such  period  of  ten  (10)  days  as  though  such  notice  had  not 
been  given.    In  the  event  of  and  upon  such  termination  of  this  con- 
tract prior  to  completion,  as  provided  in  this  section  (2),  for  any 
reason  other  than  the  default  of  the  contractor,  the  United  States 
shall  make  payments  to  and  protect  the  contractor  as  follows :     (a) 
The  United  States  shall  pay  to  the  contractor  the  contract  price  or 
compensation,  not  previously  paid,  for  all  articles  or  work  completely 
manufactured  or  completely  performed  in  accordanace  with  the  re- 
quirements of  this  contract  at  the  date  such  termination  becomes 
effective,     (b)  The  United  States  shall  reimburse  the  contractor  for 
such  proportion  of  the  contractor's  expenditures  {other  than  expend- 
itures for  plants  faeilities,  and  equipment  provided  for  the  perform- 
ance of  this  contract)  made  by  the  contractor  in  good  faith  in  con- 
nection with  the  performance  of  this  contract,  as  is  fairly  and  prop- 
erly  apportionable  to  the  articles  or  work  the  delivery  or   per- 
formance of  which  is  so  terminated,  plus  ten  (10%)  per  cent  of  the 
amount  so  ascertained.     Any  raw  materials,  articles  in  process  of 
manufacture,  and  other  property  so  paid  for  shall  become  the  prop- 
erty of  the  United  States,     {c)  The  United  States  shall  protect  the 
contractor  against  such  proportion  of  the  contractor's  outstanding 
obligations,  incurred  by  the  contractor  in  good  faith  in  connection 
with  the  performance  of  this  contract,  as  is  properly  and  fairly 
apportionable  to  the  articles  or  work,  the  delivery  or  performance 
of  which  is  so  terminated.     The  facts  to  be  determined  under  the 
above  subdivisions  {h)   and   (<?)   shall  be  determined  by  agreement 
between  the  contractor  and  the  contracting  officer,  and  in  event  of 
their  failure  to  agree  shall  be  determined  by  three  persons,  one  to 
be  appointed  by  the  contractor,  one  by  the  contractmg  officer,  and 
the  third  by  these  two.     In  the  event  of  the  termination  of  this 
contract  under  this  section  (2),  any  and  all  obligations  of  the  United 
States  to  make  any  payments  to  tne  contractor  under  this  contract, 
other  than  those  specified  or  provided  for  in  this  section  (2),  and 
in  the  Article  VI  hereof,  shall  at  once  cease  and  determine." 

2.  This  contract  was  terminated  by  the  Government  on  the  27th 
day  of  November,  1918,  strictly  in  accordance  -with  the  terms  and 
provisions  of  the  said  contract  and  before  completion  of  the  manu- 
facture and  delivery  of  the  articles  therein  mentioned.  Negotia- 
tions were  thereupon  entered  into  between  petitioner  and  the  con- 
tracting officer  for  an  adjustment  of  the  contract  in  accordance  with 
the  terms  of  the  cancellation  clause.  There  was  an  agreement  be- 
tween the  petitioner  and  the  contracting  officer  in  respect  to  all 
items  claimed  for  except  the  sura  of  $11,460.95  hereinbefore  men- 
tioned, which  petitioner  alleged  to  be  due  upon  the  cancellation  of 
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this  contract,  for  special  tools  alleged  to  have  been  purchased  and 
secured  for  the  performance  of  this  contract.  The  dispute  as  to 
whether  the  Government  is  liable  for  this  item  is  the  sole  matter 
brought  before  this  Board  for  determination. 

3.  The  evidence  discloses  the  fact  that  before  the  petitioner  entered 
into  the  written  contract  above  mentioned  it  was  employed  as  a  sub- 
contractor in  the  manufacture  of  these  spark  plugs  for  a  number 
of  other  firms  having  contracts  with  the  Government  of  the  United 
States,  and  that  all  of  the  tools  for  which  claim  is  here  made  had 
been  secured  for  the  purpose  of  performing  this  work  as  subcon- 
tractor, and  all  of  these  tools  were  on  hand  at  the  time  and  before 
the  written  contract  of  November  2,  19l8,  was  entered  into  di- 
rectly with  the  Government  of  the  United  States  (Tr.,  p.  20) ;  and 
Mr.  Harlow  H.  Curtice,  comptroller  of  petitioner  company,  testi- 
fied (Tr.,  p.  21)  that  the  provision  in  the  printed  form  of  the  con- 
tract for  the  amortization  of  plant,  facilities,  and  equipment  upon 
cancellation  was  expressly  eliminated  for  the  reason  that  petitioner 
had  on  hand  at  the  time  the  contract  was  entered  into  all  the  facili- 
ties for  which  claim  is  here  made,  and  they  well  knew  that  no  such 
facilities  were  intended  to  be  secured  for  the  purpose  of  fulfilling 
the  written  contract  for  1,000,000  spark  plugs.  Capt.  McRae,  chief 
of  the  machinery  and  tool  branch,  an  expert  upon  machinery,  after 
carefully  examining  the  schedule  embracing  the  special  tools  for 
which  claim  is  made  in  this  case,  testified  (Tr.,  p.  46)  that  there 
was  absolutely  nothing  contained  in  said  schedules  that  should 
not  properly  come  under  the  head  of  equipment ;  to  the  same  ef- 
fect is  the  testimony  of  Lieut.  N.  C.  MacDonald,  chief  of  engine 
maintenance.  United  States  Army  (Tr.,  p.  50).  Mr.  Fred  G.  White, 
who  was  the  Government  representative  at  the  Detroit  district  office 
handling  these  matters,  said  (Tr.,  p.  51) : 

"  There  is  no  question  in  the  world  about  it.  There  is  no  question 
that  the  payment  on  these  $11,000  worth  of  tools  is  not  due  under 
the  written  contract.  There  is  no  question  about  that,  but  I  do  think 
it  is  due  because  we  should  have  put  it  in  the  Detroit  district." 

And  Mr.  Curtice  himself  said  (Tr.,  p.  51)  : 

"  I  agree  with  Mr.  White  on  that.  I  can  not  see  how  it  can  come 
under  this  clause  [meaning  the  cancellation  clause  in  the  written 
contract]  as  an  implied  contract." 

4.  The  testimony  throughout  goes  to  show  that  petitioner,  at  the 
time  and  before  the  written  contract  was  canceled,  was  engaged  in 
the  manufacture  of  spark  plugs  upon  a  number  of  contracts,  one 
(the  one  here  in  dis]3ute)  directly  with  the  United  States,  and  a 
number  of  contracts  with  firms  that  were  engaged  in  work  for  the 
Government.  A  large  number  of  special  tools  had  been  se  ured 
especially  for  the  contracts  whi*  h  petitioner  held  as  subcontractor. 
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After  the  armistice  and  when  all  these  contracts  were  canceled,  the 
Detroit  district  office,  in  attempting  to  effect  settlement  for  these 
special  tools  and  facilities  acquired  by  petitioner  for  all  of  its  spark- 
plug work,  undertook  to  lump  the  entire  sum  due  petitioner  and  to 
apportion  it  amongst  all  of  the  contracts  held  by  petitioner,  includ- 
ing those  which  it  held  as  subcontractor  and  the  one  which  it  held 
direct  with  the  Ignited  States. 

DECISION. 

1.  This  Board  is  of  the  opinion  that  there  is  no  item  of  special 
tools  for  which  compensation  is  claimed  by  petitioner  which,  under 
the  facts  and  circumstances  of  this  case,  must  not  appropriately  be 
embnicod  in  the  term  ''  phint,  facilities,  and  equipment,"  as  to  which 
the  ( Government  of  the  Ignited  States  in  the  contract  of  November 
?,  lOlS.  expre^sly  relieved  itself  of  liability  in  case  of  a  termination 
of  the  (ontract  in  accordance  with  the  termination  clause.  More- 
over, it  is  very  clear  from  the  testimony  in  the  case,  especially  that 
of  ifr.  Curtice,  the  comptroller  of  petitioner  company,  that  none  of 
these  tools  were  secured  or  provided  for  the  performance  of  the  con- 
tract for  2.r)()(),()()()  spark  plugs.  This  Board  therefore  holds  that  the 
contention  of  the  contracting  officer  is  correct  that  in  a  settlement 
under  the  terms  of  the  contract  Xo.  DO  5232  of  November  2,  1918, 
any  item  which  is  here  claimed  by  the  petitioner  on  arcount  of 
special  tools  should  be  eliminated  from  the  settlement. 

2.  If  it  is  a  fact  (as  indicated  by  the  evidence  adduced  in  this 
case)  that  the  Detroit  district  office,  in  an  effort  to  adjust  all  the  con- 
tracts upon  which  the  petitioner  was  engaged  in  the  manufacture  of 
s])ark  plugs  for  aviation  needs,  lumped  the  entire  sum  pefiticmer 
was  entitled  to  receive  for  special  tools  and  facilities  and  appor- 
tioned or  left  any  of  that  sum  to  be  paid  or  applied  in  the  settlement 
to  be  made  under  Contract  No.  DO  5232,  and  this  resulted  in  the 
leceipt  by  the  i)etitioner  in  settlement  of  its  contracts  for  such  spark 
plugs  of  a  less  amount  for  special  tools  and  facilities  than  it  was 
entitled  to  receive,  then  this  Board  deems  it  appropriate  to  recom- 
mend to  the  Claims  Board,  Air  Service,  that  the  claims  affected  be 
reopened  and  readjusted  so  as  to  absorb  and  pay  off  in  settlement 
to  the  petitioner  such  sum  for  special  tools  and  facilties  as  was  in- 
appropriatedy  alloted  to  the  settlement  to  be  made  under  Contract 
No.  DO  5232. 

DISPOSITION. 

A  copy  of  this  finding  of  fact  and  decision  will  be  transmitted  to 
the  Claims  Board,  Air  Service,  for  its  information  and  for  consider- 
ation of  the  recommendation  herein  contained. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1192. 

In  re  GLAU  OF  JOHN  X.  SUTTON. 

1.  NO  AOREEMENT. — Where  claimant,  a  lawyer,  was  contemplating  a  trip  to 

Xezico  City,  and  secnred  from  the  Chemical  Warfare  Services  the  prices 
they  wonld  pay  for  palm  nnts,  and  made  the  trip,  hut  bought  no  nuts, 
nor  tendered  any  to  the  Oovemment,  there  is  no  agreement  on  the  part 
of  the  Oovemment  to  pay  claimant's  expenses. 

2.  CLAIK  AND  DECISION. — Claim  is  made  nnder  the  act  of  March  2,  1919, 

for  $390.97,  expenses  to  Mexico  City.  Held,  claimant  is  not  entitled  to 
recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  before  the  Board  as  class  B  informal  and  is 
made  by  Mr.  John  M.  Sutton,  of  Ovid,  N.  Y.,  who,  though  an  attor- 
ney, was  incidentally  interested  in  palm  products  in  Mexico.  Claim 
is  made  for  reimbursement  for  expenses  incurred  during  a  trip  to 
Mexico  during  the  months  of  September  and  October,  1918,  for  the 
purpose  of  investigating  the  source  of  supply  of  palm  nuts  and  pro- 
viding facilities  whereby  the  nuts  could  be  gathered  and  transported 
to  ports  of  shipment. 

2.  Claimant,  apparently  already  contemplating  a  trip  to  Mexico, 
wrote  to  the  Chemical  Warfare  Service  on  August  8, 1918,  then  being 
on  the  Pacific  coast,  that  he  had  a  correspondent  in  Mexico  City  who 
wished  him  to  consider  the  development  of  a  project  in  connection 
with  palm  nuts  and  further : 

"  If  you  would  be  interested,  I  would  be  glad  to  have  the  specifica- 
tions, prices,  and  terms  under  which  such  material  *  *  *  in  the 
shape  of  whole  nuts  ♦  *  *  could  be  used  by  your  department  in 
order  that  I  might  be  as  definitely  informed  as  necessary." 

A  reply  to  this  was  written  on  August  21  by  Capt.  Macomber,  car- 
bon procurement  officer  of  the  Chemical  Warfare  Service,  setting 
forth  the  current  prices  and  also  outlining  plans  already  made  for 
securing  nuts  from  other  southern  Republics.  On  August  26,  1918, 
claimant  again  wrote  to  the  Chemical  Warfare  Service  requesting  a 
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trial  order  for  200  tons,  the  reply  to  which  by  Capt.  Macomber,  under 
date  of  September  5,  was  in  part  as  follows : 

"  I  am  in  receipt  of  your  letter  dated  August  26th5  from  Portland, 
Oregon.  It  will  be  impossible  for  us  to  send  you  a  trial  order  for, 
say,  200  tons  of  nuts  from  Mexico.  We  can  not  put  any  indefinite 
order  through.  As  we  wrote  we  are  willing  to  pay  the  price  of  $15.00 
a  ton  f .  o.  b.  any  ports  and  supply  the  necessary  bags  or  pay  a  reason- 
able price  for  them.  I  think  the  best  way  would  be  for  yo.u  to  write 
us  or  cable  us  from  Mexico  if  you  are  contemplating  a  trm  there  and 
tell  us  approximately  what  quantity  of  nuts  you  can  offer  at  these 
terms  after  you  have  made  a  survey  of  the  territory.  We  then  can 
make  up  an  order  for  you." 

3.  It  is  the  contention  of  the  claimant  that  this  letter  creates  an 
implied  agreement  upon  the  part  of  the  United  States  to  reimburse 
him  for  any  expenses  incurred  in  locating  the  source  of  supply  of 
nuts. 

4.  Upon  being  questioned  as  to  whether  or  not  he  ever  actually 
tendered  delivery  of  any  nuts,  claimant  stated  that  he  had  at  the 
time  he  wrote,  asking  for  a  trial  order,  in  prospect,  three  or  four  hun- 
dred tons  of  nuts,  but  he  learned  later  that  his  prospective  seller 
did  not  have  title  to  the  nuts  and  that  he  subsequently  decided  not 
lo  take  them.  It  appears  from  the  testimony  that  even  though  the 
claimant  had  tendered  a  quantity  of  nuts,  there  were  still  several 
conditions  to  be  met  as  to  the  question  of  time  of  delivery  with 
also  the  possibility  that  the  United  States  would  not  be  in  the 
market  for  them  at  all. 

5.  The  testimony  of  both  claimant  and  Capt.  Macomber  is  in 
agreement  that  no  request  that  claimant  undertake  the  trip  to  Mexico 
was  made. 

DECISION. 

1.  The  letter  relied  upon  by  claimant  to  substantiate  his  claim 
does  not  expressly  or  by  implication  authorize  him  to  incur  any  ex- 
penses for  which  the  United  States  will  be  obligated  to  reimburse 
him ;  and  the  phrase  "  if  you  are  contemplating  a  trip,"  and  the 
further  phrase,  "  and  tell  us  approximately  what  quantity  of  nuts 
you  can  offer  at  these  terms,"  indicate  clearly  that  the  venture  was 
one  entirely  of  claimant's  own  responsibility  and  constituted  nothing 
more  than  an  ordinary  business  chance. 

2.  Upon  the  facts  shown,  therefore,  this  Board  is  unable  to  make 
an  award  covering  any  part  of  the  claim  made. 

Col.  Delafield  and  Mr.  Williams  concurring. 
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Case  No.  2333. 

In  re  CLAIM  OF  IRON  EINa  OVEKALLS  GO. 

1.  NO  LOSS  SHOWN  BT  CLAIHANT. — Where  claimant  is  unable  to  show  that 

any  work  was  done  nnder  an  alleg^ed  contract,  or  that  any  expenditures 
or  commitments  were  made  on  the  faith  of  the  contract,  claimant  is  not 
entitled  to  relief  under  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

a  written  notice  that  a  contract  had  been  awarded  claimant  for  the 
manufacture  of  woolen  trousers.  Held,  claimant  having  made  no  ex- 
penditures or  commitments,  is  not  entitled  to  relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FAC1\ 

The  Board  finds  the  following  to  be  the  facts : 
.  1.  Claim  is  made  by  the  Iron  King  Overalls  Co.,  a  copartnership 
of  Baltimore,  Md.,  engaged  in  that  city  in  the  manufacture  of  woolen 
garments.  The  claim  is  class  B,  based  upon  an  alleged  informal 
agreement  entered  into  between  the  claimant  and  the  United  States 
for  the  manufacture  of  40,000  pairs  of  woolen  trousers. 

2.  The  proof  is  to  the  effect  that  a  member  of  the  claimant  com-, 
pany  visited  the  New  York  depot  quartermaster  sometime  during 
the  last  week  in  September,  1918,  with  a  view  to  securing  an  addi- 
tional contract  for  trousers  which  might  be  commenced  after  the 
completion  of  a  contract  which  was  then  in  the  course  of  perform- 
ance. Claimant  was  informed  in  the  New  York  office  that  the  pre- 
vious approval  of  the  Baltimore  district's  quartermaster  office  would 
be  required  before  a  contract  could  be  awarded.  This  approval,  by 
Maj.  D.  W.  O'Neill,  was  secured  by  claimant  and  on  October  31, 
1918,  a  notice  was  mailed  to  claimant  from  the  New  York  depot 
quartermaster  in  the  form  of  the  usual  Schedule  A,  advising  that  a 
contract  had  been  awarded  to  him  for  40,000  pairs  of  woolen  trousers, 
which  notice  or  schedule  set  forth  all  the  terms  and  conditions  of 
the  prospective  contract.  No  production  was  ever  had  upon  this 
informal  contract. 

3.  Immediately  after  receipt  of  this  notice  Maj.  O'Neill  shipped  to 
the  claimant  a  portion  of  such  of  the  materials  as  the  Government 
was,  by  the  terms  of  the  proposed  contract,  to  furnish.    The  formal  • 
contract  was  never  put  through,  however,  owing  to  the  intervention 
of  the  armistice. 
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4.  Claimant  submits  a  claim  for  reimbursement  for  expenditures 
made  upon  the  faith  of  this  agreement. 

DECISION. 

1.  While  claimant  has  undoubtedly  proved  the  existence  of  an 
informal  contract  for  the  manufacture  by  him  of  woolen  trousers  for 
the  United  States,  he  fails  to  show  that  by  commitment  or  otherwise 
he  has  incurred  an  expense  upon  the  faith  of  the  agreement.  Vari- 
ous claims  were  made  for  materials  purchased  and  machinery  leased, 
as  well  as  for  the  lease  of  a  building,  but,  upon  being  carefully 
examined  upon  these  items  claimant  stated  he  was  unable  to  testify 
that  these  expenditures  were  expressly  for  this  particular  contract, 
as  the  building,  machinery,  and  materials  were  used  partly  for  the 
performance  of  his  earlier  contract  upon  which  he  was  then  working, 
and  have,  since  the  signing  of  the  armistice,  been  used  in  his  com- 
mercial work.  As  a  matter  of  fact,  the  claimant  stated  that  his 
claim  was  based  upon  his  understanding  that  other  contractors  w^ere 
being  awarded  an  arbitrary  sum  on  their  contracts  for  each  pair 
of  trousers  canceled,  and  he  would  like,  if  possible  to  have  this  can- 
celed informal  agreement  adjusted  upon  the  same  basis. 

2.  Claimant  not  having  shown  that  any  money  was  expended  or 
expense  was  incurred  by  him  expressly  upon  the  faith  of  this  in- 
formal agreement,  this  Board  is  unable  to  recommend  an  award  for 
any  part  of  the  amount  claimed. 

Mr.  Williams  and  Mr.  Hunt  concurring. 
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Cases  Nos.   1807-1808. 

In  re  CLAU  OF  ABGHIBALI)  WHEEL  CO. 

1.  KECOmCEKDATIOK  OF  AN  AWAKD. — A  recommendation  that  claimant  be 
awarded  a  contract  is  not  an  agreement  within  act  of  Xarch  2,  1919. 

a.  CLAIM  AKD  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  based  upon 
an  oral  agreement  relating  to  the  manufacture  of  artillery  wheels. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN   AND  NATURE  OF   CLAIM. 

This  is  a  statement  of  claim,  Form  A,  filed  originally  with  the 
Claims  Board,  Bureau  of  Ordnance,  and  denied  by  that  board.  It 
is  transmitted  here  on  appeal  by  the  claimant  pursuant  to  Supply 
Circular  No.  46.  A  hearing  was  afforded  claimant  on  December  30, 
1919. 

FINDING  OF  FACTS. 

Claimant  prior  to  the  manufacture  of  artillery  wheels  by  the  Eock 
Island  Arsenal  and  for  some  40  years  was  the  principal  source  of 
supply  of  such  wheels.  During  the  late  emergency  also  it  delivered 
to  the  Army  large  quantities.  It  appears  that  there  were  some  13 
other  producers  and  that  the  claimant  delivered  the  largest  number. 
It  was  able  to  do  this  principally  because  it  acquired  necessary  raw 
materials  in  such  season  as  to  enable  it  to  accept  contracts  when 
offered.  Wood  (hickory  and  ash)  requiring  a  period  of  months  for 
drying  and  transportation,  its  acquisition  had  necessarily  to  take 
place  a  corresponding  period  before  production  could  begin.  Forests 
had  to  be  cut  in  remote  sections  of  x\rkansas,  the  wood  sawed  and 
hauled  out  by  team  to  railroads,  transported  by  rail  to  the  claim- 
ant's factory  at  Lawrence,  Mass.,  and  placed  in  the  process  of  dry- 
ing, etc. 

George  B.  Nichols,  jr.,  major,  was  chief  of  the  Artillery  section. 
Procurement  Division,  Ordnance,  and  Capt.  Arthur  Day,  as  his 
subordinate  had  charge  of  the  buying  of  all  artillery  wheels  at  the 
times  hereafter  set  forth.  A  description  of  procedure  in  this  section 
follows : 

A  statement  of  requirements  was  prepared  by  the  Requirements 
Division  from  time  to  time  and  was  sent  to  the  Procurement  Divi- 

463 

Digitized  by  V^OOQ IC 


464  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

sion.  Procurement  then  requested  present  and  prospective  con- 
tractors to  submit  bids  for  the  material  desired  within  fixed  periods. 
The  Production  Division  was  asked  to  make  recommendations  as  to 
the  efficiency  and  capacity  of  contractors.  Upon  consideration  oi 
the  bids  and  information  thus  elicited,  the  Procurement  Division 
determined  upon  particular  contractors  and  quantities.  (R.,  29.) 
When  a  decision  to  place  an  order  was  arrived  at  by  Capt.  Day,  his 
practice  was  to  communicate  with  the  accepted  bidder  by  letter, 
advising  him  that  a  contract  would  be  given  him,  subject  to  the 
approval  of  the  board  of  review,  for  the  articles  and  at  the  price 
named.  The  board  of  review  was  set  up  in  the  Procurement  Divi- 
sion to  pass  on  all  contracts  issued,  particularly  with  respect  to  the 
financial  standing  of  the  contractors.  Its  approval  was  not  auto- 
matic under  the  orders  controlling  the  operation  of  the  Procurement 
Division.  However,  it  was  the  practice  for  Capt.  Day  in  this  form 
letter  to  say,  "  3'ou  are  requested  to  begin  construction  of  this  mate- 
rial at  once."  This, practice  was  acquiesced  in  by  the  division  for  a 
long  period.  Immediately  upon  writing  this  letter  it  was  Capt. 
Day's  practice  to  make  out  a  requisition  for  a  formal  contract  to  be 
issued  in  favor  of  the  contractor.  Maj.  Xichols  would  approve  this 
requisition  and  it  would  then  be  sent  to  the  contract  section  where 
the  attorneys  drew  up  the  formal  contract,  which,  after  having  re- 
ceived the  approval  of  the  board  of  review,  would  be  returned  to 
Capt.  Day  in  order  that  he  might  ascertain  whether  the  written  in- 
strument expressed  the  intention.  If  so.  the  contracting  officer  of 
the  division  would  sign  the  contract  and  send  the  appropriate  num- 
ber of  copies  to  the  contractor  for  his  signature.  (Eec,  31.)  The 
chief  of  section  in  no  case  modified  the  requisitions  as  made  by  Capt. 
Day  for  contracts,  except  in  case  of  error  as  to  form.  It  was  not  his 
practice  to  modify  the  agreement  in  an}"  manner.     (Rec,  31.) 

On  October  26,  191S,  Capt.  Day  invited  bids  of  the  Archibald 
Wheel' Co.  and  the  St.  Marys  Wheel  &  Spoke  Co.,  of  St.  Marys, 
Ohio,  for  the  delivery  of  two  thousand  three  hundred  60-inch  artil- 
lery wheels  (the  estimate  of  requirements  then  unprovided  for). 
Both  companies  submitted  bids  and  an  order  was  placed  with  the 
St.  Marys  AVheel  and  Spoke  Co.  for  the  delivery  of  2,381  such  wheels. 

At  the  times  herein  set  forth,  Abbott  L.  Xorris  was  a  lieutenant 
in  the  Production  Division,  Ordnance  Department.  His  duty  was 
in  general  to  further  an  uninterrupted  flow  of  artillery  wheels  for 
the  Army,  and  in  particular  to  collect  and  collate  information  as  to 
the  requirements  of  the  Army  and  the  abilities  of  contractors  in 
this  field,  with  a  view  to  advising  the  Procurement  Division  in  the 
placing  of  orders.  (R.,  p.  6  et  seq.)  From  time  to  time  Lieut.  Nor- 
ris  visited  the  plant  of  the  claimant,  and  from  time  to  time  Mr. 
Archibald,  the  treasurer  of  the  claimant,  called  at  the  offices  of 
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I-deut.  Xorris  and  of  Capt.  Day  and  secured  from  them  such  infor- 
mation as  to  the  probable  requirements  for  artillery  wheels  as  they 
-were  authorized  and  able  to  give.  Upon  the  information  so  acquired 
and  upon  his  own  estimate  of  the  situation  Mr.  Archibald  from  time 
to  time  ordered  the  cutting  of  hickory  timber  in  advance  and  other- 
nvise  placed  himself  in  readiness  to  accept  what  contracts  might  be 
awarded  to  him. 

On  or  about  November  2,  1918,  Lieut.  Xorris  recommended  to 
Capt.  Da}^  that  the  claimant  company  be  given  an  order  for  two 
thousand  60-inch  artillery  wheels  and  the  St.  Marys  Wheel  &  Spoke 
Co.  an  order  for  1,000  such  wheels.  Capt.  Day,  however,  upon 
consideration  of  the  matter  and  after  inviting  bids,  as  stated,  placed 
the  order  for  tlie  entire  quantity  with  the  St.  ^larys  company.  On 
October  31,  1918,  Mr.  Everett  II.  Archibald,  the  treasurer  of  the 
claimant  company,  was  in  the  office  of  Lieut.  Xorris.  Lieut.  Xorris 
inquired  whether  or  not  ilr.  Archibald  would  be  able  to  deliver 
certain  wood  stock  for  certain  requirements  of  the  Government  by 
December  20,  1918.  Mr.  Archibald  replied  tluit  he  would  ascertain 
by  inquiring  of  his  representative  in  Arkansas.  Accordingly  the 
following  telegrams  were  exchanged: 

Telegram  .dated  October  31,  1918,  signed  ''A.  L.  Xorris,  Army 
Ordnance,"  to  J.  Allen  Russell,  King.sland,  Ark.,  care  Arcliibald 
Wheel  Co.  (Russell  was  the  Arkansas  agent  of  the  Archibald  Wheel 
Co.)     (Rec,  p.  10.) 

"  Will  you  guarantee  to  ship  Archibald  six  thousand  pieces  five  and 
one-half  by  three  and  one-half  by  one  naught  eight  rim  strips  by 
December  twenty?  This  is  very  important  to  our  fighting  forces. 
Wire  reply  promptly." 

On  November  1, 1918,  the  following  telegram  was  sent  from  Kings- 
land,  Ark.,  to  the  Office  of  the  Chief,  Army  Ordnance,  AVashington, 
D.C.    (Rec,  p.  18): 

"  If  can  use  hickory,  ash,  and  oak,  feel  sure  can  fill  order  by  De- 
cember 20.  While  waiting  your  reply  will  investigate  matters  and 
give  more  definite  answer  to-morrow.  The  difl^erent  kinds  of  wood 
will  mean  much  from  production  standpoint." 

On  November  1,  in  reply  to  above  telegram,  this  telegi'am  was  sent. 
(Rec,  p.  18) : 

J.  Allen  Russell, 

Care  Archibald  Wheel  Company ^ 

Kingsland^  Arkansas: 
Rims  must  be  hickory  or  ash,  not  oak.     Wire  information  both 
here  and  at  Lawrence  at  once. 

E.  H.  Archibald, 

Army  Ordnance. 
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The  answer  to  above  is  dated  November  2,  from  Kingsland,  Ark., 
to  A.  L.  Norris,  Office  Chief,  Armv  Ordnance,  Washington.  (Rec. 
19.) 

"  It  is  my  aim  to  fill  order  by  December  20,  and  firmly  believe  I 
can  do  it.  Could  be  prevented  b}^  sickness  or  death,  but  will  do  my 
best. 

"J.  Allen  Russell.." 

Personal  telegram  from  Mr.  E.  H.  Archibald,  from  Washington, 
to  J.  Allen  Russell,  at  Kingsland,  Ark.    (Rec,  20.) 

"Norris  wire  you  for  hickory  and  ash  only.  Do  hope  you  can 
deliver  on  time  as  large  order  depends.  Also  how  soon  could  you 
deliver  one  thousand  4|x7x90  ash.  This  is  not  an  order.  Wire  reply 
to  Lawrence.    Going  home  to-day." 

On  November  5,  1918  (Rec,  p.  52),  the  following  letter  was  dis- 
patched to  the  claimant : 

"  I  am  directed  by  the  Chief  of  Ordnance  to  acknowledge  receipt 
of  your  letter  of  October  29th,  file  P  473.817/1229.  You  are  advised 
that  the  order  for  60-inch  artillery  wheels  was  placed  with  the  St. 
Mary's  Wheel  &  Spoke  Company,  St.  Mary's,  Ohio,  at  $57  each, 
which  included  camouflage  painting.  It  was  thought  that  the  St. 
Mary's  Wheel  &  Spoke  Company  would  be  able  to  make  deliveries 
sooner  than  you  could  have  done  on  this  order." 

The  claimant  then  wired  Russell,  its  agent  in  Arkansas,  to  stop  pro- 
duction. Nevertheless,  according  to  the  statement  of  claim,  the  claim- 
ant company  had  left  over  in  excess  of  its  contract  requirements 
15,750  dry  spokes,  522  dry  half  rims,  617  green  half  rims.  The 
approximate  value  of  this  material  is  $13,500. 

On  October  22, 1918,  the  claimant  wrote  Capt.  Day  as  follows : 

"  1.  We  received  your  telegram  of  the  19th  instructing  us  to  enter 
an  additional  order  for  13,000  56"  artillery  wheels  and  have  also 
received  letter  of  the  19th  confirming  same,  and  we  will  make  every 
effort  to  complete  deliveries  as  per  schedule  named. 

"2.  We  have  also  been  preparing  stock  in  advance  for  possible 
anticipated  order  of  60"  wheels  and  we  are  still  preparing  stock 
for  this  size  wheel.    May  we  expect  to  receive  order  for  this  size  ? 

"  3.  As  the  matter  is  quite  important  to  us,  as  we  would  not  wish 
to  a(5cumulate  a  quantity  of  this  stock  without  prospect  of  receiving 
orders,  we  have  sent  you  a  day  letter  reading  as  lollows : 

" '  Have  received  order  .56"  wheels.  Have  been  preparing  stock 
for  60"  wheels  also.' 

"  4.  We  trust  that  we  may  hear  from  you  promptly  in  regard  to 
this  matter  of  60"  wheels." 

DECISION. 

It  appears  with  a  fair  degree  of  clearness  from  the  foregoing  facts 
that  the  material  left  in  the  hands  of  the  claimant  was  acquired  in 
anticipation  of  contracts  rather  than  upon  the  faith  of  any  represen- 
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tation  made  by  Capt.  Day  or  by  Lieut.  Norris.  Upon  October  22, 
1918,  the  claimant  writes  that  it  has  been  preparing  stock  in  advance 
for  possible  anticipated  order  of  60-inch  wheels  and  that  it  is  still 
preparing  stock  for  this  size  wheel  and  inquires  whether  it  will  re- 
ceive order  for  this  size.  Following  up  this  letter,  the  claimant's 
treasurer  called  upon  Lieut.  Norris  about  November  1,  1918  (Eec, 
23 )  who  recommended  to  Capt.  Day  that  an  order  be  placed.  It  would 
appear  that  this  recommendation  was  made  after  November  4, 1918, 
when  Mr.  Russell's  telegram  of  November  2  was  jeceived.  (Bee,  19.) 
Mr.  Archibald  was  then  in  Lawrence.  (Rec.,  21,  23.)  This  circum- 
stance would  tend  to  show  that  Lieut.  Norris  did  not  tell  Mr.  Archi- 
bald that  he  would  get  this  order.  Furthermore,  Mr.  Archibald's 
telegram  clearly  indicates  that  the  order  was  then  still  in  expectation. 
Mr.  Archibald  left  Washington  on  that  day.  The  surrounding  cir- 
cumstances are  such  as  to  corroborate  Lieut.  Norris's  testimony  to 
the  effect  that  he  did  not  do  more  than  tell  Mr.  Archibald  that  his 
company  would  be  recommended  if  Eussell's  reply  should  be  satis- 
factory.   (Rec,  16.) 

Capt.  Day  testified  that  he  had  no  recollection  of  telling  Mr.  Archi- 
bald that  he  would  get  an  order  for  60-inch  wheels.  (Rec,  37.) 
He  did  place  a  large  order  (13,000)  at  about  this  time  (Oct.  19, 
1918)  with  the  claimant  for  56-inch  wheels  but  placed  the  order  for 
the  60-inch  wheels  with  the  St.  Mary's  Company  in  accordance  with 
the  policy  of  keeping  all  producers  occupied.  (Rec,  33.)  The  price 
submitted  by  that  company  included  camouflage,  whereas  the  claim- 
ant's bid  did  not. 

It  must  be  concluded  that  no  such  agreement  was  made  as  alleged 
by  the  claimant. 

The  claimant  also  claimed  that  the  same  officers  made  certain  rep- 
resentations with  respect  to  an  order  for  1.240  and  1,350  M.  M.  wheels, 
but  no  evidence  tending  to  support  this  claim  was  adduced  and  it  was 
not  urged  at  the  hearing. 

DISPOSITION. 

An  order  will  be  entered  denying  the  claim. 
Mr.  Williams  and  Mr.  Harding  concurring. 
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Case  No.  1581. 

In  re  CLAIM  OF  ELYBIA  ENAMELED  PBODUCTS  CO. 

1  BREACH  OF  CONTRACT. — ^Where  claimant's  contract  to  furnish  the  Gov- 
ernment certain  enamel  cast-iron  articles  was  canceled  hy  the  Oovern- 
ment  by  reason  of  claimant's  breach,  there  is  no  obligation  on  the  part 
of  the  tlnited  States  Oovernment  to  reimburse  claimant,  under  the  act 
of  March  2,  1^19,  for  loss  sustained  in  connection  therewith. 

2.  CLAIM  AND  DECISION. — This  claim  is  presented  under  the  act  of  March  2, 
1919,  upon  the  theory  that  the  United  States  Oovernment  is  obligated  to 
reimburse  claimant  for  expenses  incurred  in  preparing  to  perform  its 
contract,  which  was  canceled  by  the  Government  before  substantial  de- 
liveries were  made.  Held,  that  the  contract  being  canceled  by  the  Oov- 
ernment because  of  a  breach  by  claimant,  that  claimant  is  not  entitled 
to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  $432.73,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  or  about  June  2,  1918,  Dr.  James  R.  Withrow,  chemical 
engineer  attached  to  the  American  University,  Research  Division, 
arranged  with  claimant  corporation  to  make  and  deliver  to  the 
chemical  warfare  section.  Research  Division,  at  the  American  Uni- 
versity, 4  cast-iron  sections,  2  covers,  4  flanged  ells,  and  4  cast-iron 
enameled  nozzles. 

3.  Thereafter  the  American  University  Experiment  Station,  by 
Lawson  Stone,  O.  R.  D.,  superintendent,  on  July  5,  1918,  issued  to 
claimant  Order  No.  GI-9509  in  the  following  words  and  figures : 
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Chemical  Wartare  Section,  Research  DmsiON, 

American  University  Experiment  Station, 

Washington^  I).  0, 
Order  No.  GI-9509. 


-Qnantity. 


Material. 


4 Cast-iron  sections  enameled  with  No.  11  enamel  14"  dia.,  24"  long 

2 Covers,  1  for  top  and  1  for  bottom  of  4  sections  when  joined 

4 Flaneed  ells  enameled  to  fit  outlets  on  top  and  bottom 

4 2"  cast  iron  enameled  nozzles  to  fit  inside  the  3"  openings  into  the  covers  for  top 

and  bottom 


Amount. 


Ship  at  earliest  possible  moment. 

Ship  by  express  prepaid.  American  Universitj^  Experiment  Sta- 
tion, Washington,  D.  (  ., 

American  University  Experiment  Statiox, 
Lawson  Stone,  O.  R.  D.  Superintendent, 

4.  Thereafter,  on  June  25,  1918,  the  experiment  station,  American 
University,  Washin|2rton,  D.  C,  was  placed  under  the  control  of  the 
War  Department  by  the  following  Executive  order : 

executi\t:  order. 

It  is  hereby  ordered  that  the  Experiment  Station  at  American  Uni- 
versity, Washington,  D.  C,  which  station  has  been  established  under 
the  supervision  of  the  Bureau  of  Mines,  Interior  Department,  for  the 
purpose  of  making  gas  investigations  for  the  Army,  under  authority 
of  appropriations  made  for  the  Ordnance  and  Medical  Departments 
of  the  Army,  together  with  the  personnel  thereof,  be,  and  the  same  is 
hereby,  placed  under  the  control  of  the  War  Department  for  opera- 
tion under  the  Director  of  Gas  Service  of  the  Army. 

WooDROw  Wilson. 

The  White  House, 

25  June,  1918, 

5.  Claimant  company  proceeded  to  manufacture  the  articles  called 
for  in  01-9509  and  expended  money  and  labor  upon  the  performance 
of  said  order. 

6.  On  November  13,  1918,  the  Chemical  Warfare  Service,  under 
which  tKe  experiment  station,  American  University,  had  been  placed 
by  Executive  order,  supra,  canceled  Order  No.  GI-9509  for  failure 
of  claimant  to  deliver  the  goods  called  for  in  said  order. 

7.  On  December  21,  1918,  J.  C.  Roth,  second  lieutenant.  Chemical 
Warfare  Service,  United  States  Army,  chief,  purchase  and  supply, 
Research  Division,  Chemical  Warfare  Service,  wrote  claimant  as 
follows : 
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"  2.  We  wrote  you  under  date  of  Au^st  13th,  Sept.  4th,  Sept.  17th^ 
Sept.  28rd,  Sept.  30th,  Oct.  9th,  Oct.  25th  and  Oct.  31st  and  then  not 
having  received  any  satisfactory  information  in  reply  to  these  com- 
munications, we  cancelled  the  order  under  date  of  November  13th." 

DECISION. 

1.  The  contract  with  claimant  company,  No.  GI-9509,  was  canceled 
hy  the  Government  for  breach  by  claimant  in  failing  to  deliver 
within  a  reasonable  time. 

2.  It  is  the  opinion  of  this  Board,  therefore,  thait  the  claimant  is 
not  entitled  to  recover. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 

Mr.  Williams  and  Mr.  McCandless  concurring. 
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Case  No.  I960. 

In  re  CLAIM  OF  HAWKBIDGE  BBOS.  CO. 

1.  COHFirSIOir  of  OBBEES. — where  a  purchasing  agent  at  the  Watertown 
Arsenal  called  claimant  by  telephone  and  ordered  174  feet  of  steel,  and 
told  claimant  that  the  order  number  would  be  646,  and  claimant  pro- 
ceeded to  fill  the  order,  and  afterwards  received  a  written  order,  No. 
1484,  for  a  similar  quantity  of  steel,  and  proceeded  to  fill  that  one  as  a 
second  order,  claimant  was  Justified  under  the  circumstances  in  consid- 
ering the  second  order  as  an  additional  independent  order. 

S.  INFOBMAL  OBDEB. — An  order  orally  given  by  an  authorized  offtcer  in  the 
Ordnance  Department  but  not  subsequently  confirmed  in  writing  is  not 
within  section  6864  of  the  Compiled  Statutes. 

3.  CLAIK  AND  DECISIOH.— Claim  is  made  under  the  act  of  March  2,  1919, 
for  Mf710  for  performing  an  oral  order,  claim  being  appealed  to  this 
Board  from  the  claim  board  of  Watertown  Arsenal.  Held,  claimant  is 
entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  comes  before  this  Board  on  appeal  from  a  decision 
of  the  claims  board  of  the  Watertown  Arsenal  denying  claimant  the 
relief  sought.  The  claim  is  class  B  informal,  and  based  upon  a  tele- 
phone order  for  170  feet  of  high-speed  tool  steel,  amounting  to 
$4,710.36. 

2.  On  or  about  July  12,  1918,  Mr.  Lennan,  assistant  purchasing 
agent  of  the  Watertown  Arsenal,  called  claimant's  office  on  the  tele- 
phone, making  inquiry  for  high-speed  tool  steel  of  special  sizes  and 
lengths.  He  was  advised  by  the  claimant  that  steel  of  the  dimensions 
and  analysis  required  could  be  supplied,  and  accordingly  an  order 
was  given  during  such  telephone  conversation  for  170  feet  of  this 
steel  of  size  2^  by  1^  and  in  multiples  of  13  inches.  This  order  was 
immediately  communicated  by  claimant  to  its  shop  in  Syracuse, 
N.  Y.,  and  the  steel  shipped  as  directed  to  the  Electric  Welding  Co., 
in  Cleveland,  Ohio,  where  these  lengths  were  to  have  butt-welded 
upon  them  11  inches  of  carbon  steel  and  to  be  made  into  tools  and 
shipped  back  to  Watertown  Arsenal.  Shipment  was  made  on  or 
about  July  31  to  the  Electric  Welding  Co.,  which  company  subse- 
quently converted  the  material  into  tools  which  are  now  on  hand  at 
Watertown  Arsenal. 
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3.  When  this  material  was  shipped,  Mr.  Clapp,  of  the  claimant 
company,  called  up  Mr.  Lennan  and  inquired  the  purchase-order 
number  which  would  be  issued  to  cover  this  telephone  order,  as  it 
was  necessary  to  have  this  order  number  in  billing  the  United  States 
for  the  steel,  and  he  was  advised  by  Mr.  Lennan  that  the  purchase- 
order  number  would  be  646. 

4.  About  one  month  after  this  telephone  order  was  placed,  Hawk- 
ridge  Bros,  received  a  purchase  order  bearing  number  1484  for  a 
similar  quantity  in  the  same  size  and  lengths  of  the  high-speed  tool 
steel,  which  order  they  assumed  to  be  a  new  one,  but,  as  a  matter  of 
fact,  it  was  intended  by  the  Watertown  Arsenal  merely  to  be  in 
confirmation  of  the  telephone  order  of  July  12.  This  second  order 
was  filled,  the  material  shipped,  and  claimant  has  received  the  pur- 
chase price  therefor. 

5.  Mr.  Clapj),  office  manager  of  the  claimant  company,  testified  that 
it  had  been  the  custom  for  the  arsenal  to  confirm  all  telephone  orders 
by  a  purchase  order  which  stated  on  the  face  thereof  ^  In  confirmation 
of  telephone  order,"  and  that  when  a  purchase  order  was  received 
which  did  not  state  it  to  be  in  confirmation  of  a  previous  oral  order, 
that  it  was  considered  as  being  a  new  order  and  was  filled  as  such* 
Mr.  Clapp  further  testified  that  when  a  telephone  order  is  taken  a 
memorandum  order  is  made  out  in  the  claimant's  office  giving  the 
quantity  and  nature  of  the  material  ordered^and  also  the  purchase 
order  number  it  will  bear.  In  substantiation  of  the  custom  testified  to 
14  purchase  orders,  to  each  of  which  was  attached  claimant's  memo- 
randum of  telephone  order,  were  offered  in  evidence,  and  upon  each 
such  purchase  order  there  appeared  the  words  quoted -above,  indi- 
cating that  they  were  confirming  a  telephone  order.  The  order  for 
thi»  high-speed  tool  steel  received  by  claimant  in  August  did  not  statfe 
that  it  was  in  confirmation  of  a  telephone  order.  Further  order 
memorandums  were  offered  by  'claimant  showing  that  it  was  not  un* 
usual  to  receive  two  orders  for  exactly  the  same  amount  of  the  same 
materials,  both  with  respect  to  dimensions  and  analysis. 

6.  Mr.  Clapp,  of  the  claimant  company,  further  testified  that  his 
company  received  so  many  orders  from  Watertown  Arsenal  that  it 
was  impossible  to  keep  in  mind  any  particular  one.  That  there  were 
so  many  orders  placed  by  the  arsenal  with  his  company  that  he  spent 
a  large  part  of  his  time  on  the  telephone  with  representatives  of  the 
Watertown  Arsenal  in  taking  and  filling  such  orders. 

DECISION. 

1.  The  testimony  and  evidence  clearly  indicate  that  claimant  was 
justified  in  assuming  that  the  purchase  order  which  was  received 
August  17,  1918,  was  not  to  be  taken  as  confirming  the  telephone 
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order  given  on  July  12,  but  as  being  an  entirely  new  order  for  the 
same  quantity  of  the  same  material,  and  no  bad  faith  or  negligencb 
can  be  imputed  to  the  claimant  for  having  filled  it.  Claimant  having 
filled  the  telephone  order  for  170  feet  of  this  steel,  places  an  obligation 
upon  the  United  States  to  pay  him  the  fair  and  reasonable  price 
thereof,  which  in  this  pase  is  shown  to  be  $4,710.36,  covering  2,309 
pounds,  at  $2.04  per  pound. 

The  agreement,  though  to  be  performed  within  60  days,  is  informal. 
Section  6854  of  the  Compiled  Statutes  provides  that  contracts  to  be 
performed  within  60  days  may  be  made  imder  such  regulations  as 
the  Chief  of  Ordnance  may  prescribe.  The  Chief  of  Ordnance  has, 
by  section  171  of  General  Orders  No.  7  of  the  Ordnance  Department, 
dated  October  14,  1917,  prescribed  that  oral  contracts  must  be  con- 
firmed iix  writing.  This  oral  agreement,  therefore,  never  having  been 
confirmed  in  writing,  is  informal  and  must  be  considered  as  such. 

DISPOSITION. 

.  1.  This  Board  will  cause  the  amount  due  to  claimant  to  be  com- 
puted in  accordance  with  supply  circulars  of  the  Purchase,  Storage 
and  Trajffic  Division  and  a  statutory  award  issued  to  claimant  for  the 
amount  found  to  be  due  and  such  award  transmitted  to  the  appro- 
I)riate  disbursing  officer  for  payment. 

Col.  Delafield  and  Mr.  Huidekoper  concurring. 
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Case  No.  2444.      ' 

In  re  CLAIM  OF  B.  F.  GOODRICH  RITBBEE  CO. 

1.  AUTHORITY  OF  CONTRACTINQ  OFFICER,  WHERE  TERMINATION 
CLAUSE,  TO  ALLOW  CONTRACTOR  TO  RETAIN  MATERIALS  AT 
SALVAQE  VALUE— SUPPLY  CIRCULARS  88  AND  111  CONSTRUED.— 
Where  a  contract  contains  a  termination  clause  according  to  the  form 
prescribed  by  Supply  Circular  88,  providing  that  materials  in  process  at 
termination  shall  be  paid  for  by  the  United  States  and  on  being  so  paid 
for,  shall  become  the  property  of  the  United  States,  a  contractor  may, 
neverthelesSy  enter  into  a  supplemental  agreement  by  which  the  con- 
tractor is  permitted  to  retain  materials  not  wanted  by  the  Qovernment 
at  an  agreed  salvage  value.  Supply  Circular  111,  in  directing  termina- 
tion in  accordance  with  termination  clause  where  there  is  one,  author- 
izes such  a  provision  in  the  settlement  contract. 

8.  SAME— SUBMISSION  TO  SALVAQE  BOARD.— Where  a  termination  agree- 
ment is  tentatively  agreed  to,  before  the  final  draft,  the  contracting 
officer  should  submit  the  question  of  whether  the  agreed  figures  con- 
stitute a  proper  basis  of  salvage  or  not  to  the  salvage  board  of  his 
bureau  for  its  approval. 

Mr.  Henry  writing  the  opinion  of  the  Board. 

DECISION. 

1.  Xo  questions  of  fact  are  at  issue  in  this  case.  The  opinion 
of  the  Board  of  Contract  Adjustment  is  requested  by  the  contracting 
officer,  M.  &  E.  M.  branch,  Regular  Supplies  Division,  office  Director 
of  Purchase,  on  a  question  involving  the  construction  of  War  Depart- 
ment Supply  Circular  No.  88,  September  7,  1918,  and  War  Depart- 
ment Supply  Circular  No.  Ill,  November  9,  1918. 

2.  The  contract  in  question  embodied  the  following  paragraph,  in- 
serted according  to  Supply  Circular  No.  88 : 

"  (&)  The  United  States  shall  reimburse  the  contractor  for  such 
proportion  of  the  contractor's  expenditures  (other  than  expenditures 
for  plant,  facilities,  and  equipment  solely  provided  for  the  perform- 
ance of  this  contract)  made  by  the  contractor  in  good  faith  in  con- 
nection with  the  performance  of  this  contract,  as  is  fairly  and  prop- 
erly apportionable  to  the  articles  or  work  the  delivery  or  performance 
of  which  is  so  terminated,  plus  2  per  cent  of  the  amount  so  ascertained. 
Any  raw  materials,  articles  in  process  of  manufacture,  and  other  prop- 
erty so  paid  for  shall  become  the  property  of  the  United  States." 

474 

Digitized  by  VjOOQiC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  475 

Supply  Circular  No.  Ill  provides : 

"2.  Whenever  such  contract  or  order  expressly  provides  that  it 
may  be  terminated  in  the  public  interest,  termination  may  be  effected 
only  in  accordance  with  such  provisions,  unless  it  shall  be  in  the 
public  interest  to  terminate  it  in  accordance  with  the  provisions  of 
this  circular  and  the  parties  shall  agree  thereto." 

3.  The  question  is:  Is  a  contracting  oflScer,  in  drawing  up  a  set- 
tlement contract  for  a  contract  containing  the  above-quoted  clause, 
authorized  to  insert  a  provision  permitting  the  contractor  to  retain 
the  materials  paid  for  under  the  above-quoted  paragraph,  at  a  salvage 
value  agreed  upon  between  him  and  the  contractor? 

4.  Section  6  of  Supply  Circular  111  provides : 

"  6.  If  agreement  is  reached  on  a  just  and  reasonable  compensation 
to  be  paid  to  the  contractor  by  reason  of  the  suspension  and  termina- 
tion of  the  contract  or  order,  such  agreement  shall  be  embodied  in  a 
supplemental  contract,  which  shall  set  forth  the  agreed  compensa- 
tion and  shall  provide  in  specific  terms  that  it  constitutes  full  and 
final  settlement  of  all  questions  and  claims  growing  out  of  the 
original  contract  or  order.  Such  supplemental  contract  shall  also 
provide  that  all  raw  materials,  partly  finished  products,  and  finished 
products  on  hand  shall  become  the  property  of  the  United  States, 
unless  and  to  the  extent  that  the  parties  agree  that  such  materials 
and  products  shall  remain  the  property  of  the  contractor,  in  which 
event  the  Government  shall  be  credited  with  the  agreed  value  of  the 
same." 

5.  It  is  the  opinion  of  this  Board  that  paragraph  6,  above  quoted, 
applies  in  all  cases;  those  in  which  termination  of  a  contract  is 
effected  in  accordance  with  the  provisions  of  the  contract,  and  those 
which  are  terminated  in  accordance  with  the  supply  circulars  of  the 
War  Department.  The  contractinjg  officer  is  therefore  authorized 
to  draft  a  supplemental  contract  permitting  the  contractor  to  retain 
the  materials  at  an  agreed  salvage  value. 

6.  It  is  further  the  opinion  of  this  Board  that  even  if  paragraph 
6  of  Supply  Circular  111  applied  only  to  contracts  in  which  there 
was  no  termination  clause,  that  nevertheless,  under  paragraph  2  of 
Supply  Circular  111,  the  contracting  officer  would  have  the  authority 
to  draft  a  supplemental  contract  permitting  the  contractor  to  retain 
materials  at  an  agreed  value  in  contracts  containing  the  above-quoted 
termination  clause.  Paragraph  2  of  Supply  Circular  111  expressly 
states  that  termination  may  be  effected  only  in  accordance  with  the 
provisions  of  he  contract,  "  unless  it  shall  be  in  the  public  interest  to 
terminate  it  in  accordance  with  the  provisions  of  this  circular  and 
the  parties  shall  agree  thereto."  Ordinarily,  when  two  alternatives 
are  presented,  it  would  not  be  proper  to  resort  to  one  of  them  and 
then  resort  to  the  other  alternative  for  a  special  purpose.  But  it 
will  be  observed  that  the  method  of  termination  provided  in  the 
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termination  clauses  required  to  be  inserted  in  the  contracts  by 
Supply  Circular  88  very  closely  resembles  the  method  of  termination 
provided  for  in  Supply  Circular  111  and  subsequent  supply  circulars 
for  termination  of  contracts  where  there  are  no  termination  clauses. 
The  general  plan  and  spirit  of  both  are  the  same.  It  is  believed  that 
Supply  Circular  111,  in  paragraph  2,  directed  that  where  there  was 
a  termination  clause,  termination  should  be  effected  only  in  accord- 
ance with  such  provision,  for  the  purpose  of  giving  the  United  States 
the  advantage  of  any  provisions  in  the  termination  clauses;  for  ex- 
ample, one  allowing  the  Government  to  terminate  the  contract  within 
a  definite  number  of  days.  But  where,  as  in  the  question  under  con- 
sideration, it  is  clearly  in  the  public  interest  to  allow  the  contractor 
to  retain  materials  which  the  Government  does  not  want  at  their 
salvage  value,  it  was  not  the  intention  of  the  War  Department  to 
tie  the  hands  of  the  contracting  oflScer  and  prevent  him  from  drawing 
a  supplemental  contract  with  such  a  provision  clearly  in  the  public 
interest. 

7.  The  above  construction  of  the  supply  circulars  is  in  accordance 
with  the  practice  of  the  War  Department.  Before  drawing  up  the 
final  draft  of  the  supplemental  contract  the  contracting  officer  should 
submit  the  question  of  whether  the  agreed  figures  constitute  a  proper 
basis  of  salvage  or  not  to  the  salvage  board  of  his  bureau  for  its 
approval,  or  to  the  proper  board  or  person  which  has  jurisdiction  of 
the  question  of  salvage  in  the  bureau. 

Col.  Delafield  concurring. 
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Case  No.  2420. 

In  re  CLAIM  OF  THE  WHITE  MOTOE  CAR  CO. 

1.  CLAIM  AND  DECISION.— Claim  is  made  nnd&r  the  act  of  March  2,  1919, 
Form  B,  for  the  purchase  from  claimant  by  the  United  States  of  certain 
material,  at  an  aggregate  price  of  $157.25.  Held,  it  appearing  that  said 
claim  has  been  paid,  it  is  dismissed. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  for  $157.25. 

2.  On  or  about  October  14,  1918,  an  informal  agreement  was  en- 
tered into  between  the  claimant  and  Second  Lieut.  Earl  B.  Walker, 
Quartermaster  Corps,  for  the  purchase  by  the  United  States  from 
the  claimant  of  certain  material  at  an  aggregate  price  of  $157.25. 

3.  It  appears  that  the  claimant  received  payment  of  the  amount 
on  October  24,  1919. 

DECISION. 

The  claim,  having  been  paid,  should  not  be  allowed  by  this  Board. 

DISPOSITION. 

An  order  will  be  entered  dismissing  the  claim. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  2421. 

In  re  CLAIM.  OF  THE  WHITE  MOTOK  CAR  CO. 

1.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  8,  1919. 
in  Form  B,  and  is  for  the  rental  to  the  ITnited  States  of  one  front  serv- 
ice wheel.    Held,  that  the  claim  havlnir  been  paid  same  is  now  dismissed. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim.  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traf- 
fic Division  Supply  Circular  Xo.  17  for  $29. 

2.  On  or  about  May  22,  1918,  an  informal  agreement  was  entered 
into  between  the  claimant  and  J.  Powell,  assistant  to  Second  Lieut. 
Earl  B.  Walker,  Quartermaster  Corps,  officer  in  charge  of  the  car- 
riage transportation  division,  Quartermaster  Corps  depot,  Philadel- 
phia, Pa.,  for  the  rental  to  the  United  States  for  29  days  of  one 
T.  A.  D.  front  service  wheel  at  $1  per  day. 

8.  It  appears  that  the  claimant  received  payment  of  this  amount 
on  October  17,  1919. 

DECISION. 

The  claim,  having  been  paid,  should  not  be  allowed  by  this  Board. 

DISPOSITION. 

An  order  will  be  entered  dismissing  the  claim. 
Col.  Delafield  and  Mr.  Price  concurring. 
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Case  No.  1839. 

In  re  CLAIH  OF  LAMBERTVILLE  RUBBER  CO. 

1.  CONTRACT  TO  BE  CONSTRITEB  AS  A  WHOLE.— Where  claimant  was  mann- 
facturing  certain  articles  for  the  Qnartermaster  Corps,  nnder  a  proxy- 
slgrned  contract  and  afterwards  entered  into  a  supplemental  contract, 
whereby  the  original  contract  was  modified  hy  decreasing  the  number 
of  articles  to  be  taken  by  the  Ooveinment,  and  by  making  other  changes, 
and  said  supplemental  contract  contained  a  clause  providing  a  mutual 
release  by  each  party  in  favor  of  the  other  of  all  claims  arising  out  of 
the  modification  of  the  original  contract,  the  apparently  repugnant  pro- 
visions of  the  supplemental  contract  should  be  reconciled  and  the  con- 
tract construed  to  give  effect  to  all  its  provisions,  and  applying  said 
principle,  it  is  Held  that  by  the  terms  of  said  supplemental  contract  the 
Government  was  released  from  all  obligations  except  those  imposed  by 
the  modified  or  supplemental  contract. 

8.  CLAIM  AHB  DECISION. — Claim  is  made  for  $508.73  for  rubber  gaiters  under 
act  of  March  2,  1919,  but  is  treated  as  having  arisen  under  General 
Order  103.  Held,  that  the  claimant  is  entitled  to  relief,  which  may  be 
worked  out  in  accordance  with  provisions  of  Articles  I,  II,  and  m  of  the 
supplemental  contract. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $508.73,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  or  about  April  27,  1918,  the  claimant  and  the  United  States 
entered  into  a  written  contract  which  is  signed  in  behalf  of  the 
Government  by  H.  J.  Hirsch,  colonel,  Quartermaster  Corps,  in  type- 
writing, and  by  Capt.  S.  W.  Shaffer,  who  signs  in  ink,  and  num- 
bered 2485-N.  It  is,  therefore,  a  proxy-signed  contract.  It  called 
for  the  manufacture  and  delivery  by  the  claimant  of  approximately 
11,888  pairs  of  four-buckle  all-rubber  gaiters  at  "  a  tentative  price 
of  $3.15  per  pair."  The  tentative  price  was  subject  to  such  readjust- 
ment as  should  be  determined  by  the  Price  Fixing  Committee  of  the 
War  Industries  Board.  On  September  18,  1918,  a  supplemental 
agreement  was  entered  into  which  provided  that  the  final  price  for 
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gaiters  should  be  fixed  by  the  chief  of  the  shoes,  leather,  and  rubber 
^oods  branch  of  the  Clothing  and  Equipage  Division  of  the  Quarter- 
master Corps  instead  of  by  the  Price  Fixing  Committee  of  the  War 
Industries  Board.  On  October  9,  1918,  a  supplemental  agreement 
Avas  entered  into  between  the  United  States  and  the  claimant.  This 
reads  as  follows: 

"  I.  That  the  provisions  of  the  original  contract  specifying  the 
quantity  of  articles  to  be  furnished  and  delivered  are  hereby  modi- 
fied so  that  henceforth  the  contractor  shall  be  require  1  to  furnisli 
and  deliver  and  the  Government  shall  be  required  to  accept  only  the 
articles  which  are  upon  the  date  of  the  execution  of  this  agreement 
completely  manufactured  in  accordance  with  the  terms  of  the  origi- 
nal agreement,  and  in  addition  thereto,  articles  which  are  upon  the 
date  of  this  agreement  in  process  of  manufacture  and  the  manufac- 
ture of  which  is  completed  and  delivery  of  which  is  tendered  within 
the  time  specified  therefor  in  the  original  agreement:  Provided^ 
hotcever,  That  the  contracting  officer  shall  have  the  right  from  time 
to  time  to  determine,  and  his  determination  shall  be  final  and  bind- 
ing upon  the  parties,  whether  or  not  the  articles  offered  for  delivery 
by  the  contractor  are  completely  manufactured  or  in  the  course  of 
manufacture  upon  the  date  of  the  execution  of  this  agreement.  This 
supplemental  agreement  is  without  prejudice  to  an  adjustment  of  the 
contract  price  for  articles  manufactured  under  specifications  No. 
1322. 

"  II.  The  contractor  shall  not  be  required  in  the  future  to  furnish 
and  deliver  or  the  Government  to  accept  any  articles  provided  for  in 
the  original  agreement,  except  the  articles  provided  for  in  para- 
graph one  above. 

"  III.  All  other  conditions  and  provisions  of  the  original  contract 
as  heretofore  modified  by  the  first  supplemental  agreement  shall 
remain  in  full  force  and  effect  and  shall  apply  to  this  supplemental 
agreement  as  though  herein  written. 

"  IV.  That  any  and  all  debts,  liabilities,  claims,  or  causes  of  action, 
if  any,  existing  between  the  parties  hereto,  one  against  the  other,  by 
reason  of  or  arising  out  of  the  aforementioned- modification  of  the 
original  contract,  are  hereby  released  and  discharged." 

3.  It  does  not  appear  that  any  settlement  has  been  made  with  the 
contractor  in  accordance  with  the  provisions  of  Articles  I,  II,  and 
III  of  the  supplemental  agreement  of  October  9, 1918. 

4.  The  supplemental  agreement  of  October  9,  1918,  is  a  formally 
executed  contract.  Although  the  claim  is  filed  under  the  act  of 
March  2,  1919,  as  a  class  A  claim,  whatever  rights  the  claimant  has 
arise  out  of  the  provisions  of  the  contract  of  October  9,  1918. 

DECISION. 

1.  Paragraph  IV  of  the  supplemental  agreement  of  October  9, 
1918,  providing  for  the  release  and  discharge  of  all  debts,  liabilities, 
etc.,  is,  if  taken  alone,  inconsistent  with  the  earlier  provisions  of  the 
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agreement.  It  is  clear,  however,  that  the  only  possible  construction 
of  that  agreement  is  that  the  contractor  should  be  paid  in  accord- 
ance with  Articles  I,  II,  and  III  of  the  agreement.  It  is  entitled  to 
nothing  except  what  may  be  worked  out  in  accordance  with  those 
provisions,  and  Article  IV  of  the  supplemental  agreement  has  the 
effect  of  releasing  the  United  States  from  all  other  obligations. 

2.  The  gaiters  might  have  been  delivered,  in  accordance  with  the 
contract,  monthly  through  the  year  1918.  The  claimant  therefore 
could  have  delivered  gaiters  at  any  time  during  October,  November, 
or  December,  1918,  and  complied  with  the  provisions  of  Paragraph  I 
of  the  supplemental  agreement.  It  does  not  appear  in  the  record 
whether  or  not  suspension  of  the  performance  of  the  supplemental 
agreement  of  October  9,  1918,  was  called  for  after  the  armistice.  It 
is  evident  that  the  United  States  wanted  no  more  four-buckle  gaiters, 
and  it  may  be  that  the  contractor  was  justified  in  not  finishing  any 
more  of  the  gaiters  after  November  11,  1918.  In  that  case  it  would 
be  entitled  to  the  usual  relief  in  respect  to  materials,  etc.,  which  it 
had  acquired  for  the  purpose  of  performing  the  contract  and  had  on 
hand  at  the  time  of  the  suspension  notice.  In  any  case  it  is  entitled 
to  relief  under  the  provisions  of  paragraph  one  of  the  supplemental 
agreement  of  October  9,  1918,  if  full  payment  has  not  already  been 
made. 

3.  The  claim  should  be  treated  as  having  arisen  under  G.  O., 
No.  103. 

DISPOSmON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  1958. 

In  re  CLAIIC  OF  CHAJCBEESBITEG  HOSIEEY  CO. 

1.  COMMITMENTS^SUBSTITUTION  OF  OTHEE  XATEEIALS.— Where  claim- 

ant, under  a  contract  for  the  manufacture  of  woolen  socks,  orders  from 
a  subcontractor  the  quantity  of  wool  required  to  fill  its  contract,  but 
actually  uses  its  own  existing  stock  instead  of  part  of  the  wool  which 
it  had  specially  ordered,  claimant  is  not  entitled,  on  suspension  of  its 
contract,  to  payment  for  all  the  wool  still  undelivered  by  subcontractor, 
the  proper  basis  of  settlement  being  the  amount  of  wool  actually  needed 
to  fill  the  uncompleted  portion  of  the  contract. 

2.  BATE  OF  FILING  CLAIM.— A  claim  filed  September  5,  1919,  is  not  filed  in 

accordance  with  the  provisions  of  the  act  of  ICarch  2,  1919. 

3.  CLAIM  AHB  BECISION. — Claim  under  the  act  of  March  2,  1919,  based' upon 

a  proxy- signed  contract  for  the  manufacture  of  woolen  socks.  Held, 
claimant  is  not  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim.  Form  B,  was  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $10,459.19.  The  claim 
is  dated  the  5th  day  of  September,  1919,  and  marked  "Board  of 
Contract  Adjustment.  Keceived  September  9,  1919."  The  claim 
states  that  an  agreement  was  made  between  the  claimant  and  the 
United  States  on  .the  16th'  day  of  May,  1918,  for  480,000  pairs  of 
lightweight  socks  under  contract  3234~B. 

2.  The  claimant  entered  into  a  formal  proxy-signed  contract  No. 
3234-P  with  the  United  States  on  the  16th  day  of  May,  1918,  for  the 
manufacture  of  480,000  pairs  of  men's  lightweight  wool  hose  to  con- 
form with  specifications,  at  35  cents  per  pair.  The  claimant  had  diffi- 
culty in  obtaining  woolen  yarn  and  applied  to  Rufus  W.  Scott,  knit 
goods  branch,  New  York,  for  assistance.  The  knit  goods  branch 
had  an  option  from  William  Whitman  &  Co.  (Inc.),  of  Boston, 
Mass.,  to  purchase  wool  yam.  The  amount  needed  for  contract 
3234-P  was  estimated  by  claimant  at  45,000  pounds,  which  was  1,000 
pounds  more  than  the  schedule  required.  An  order  was  issued  to 
Whitman  &  Co.  (Inc.)  to  deliver  45,000  pounds  of  yarn  to  the  claim- 
ant.   The  claimant  gave  Whitman  &  Co.  (Inc.)  an  order,  No.  2066, 
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for  the  said  45,000  pounds  of  yarn,  shipments  to  be  made  in  July, 
August,  September,  October,  and  November,  1918.  The  said  order 
stated :  "  To  be  used  in  Government  contract  No.  3234-P." 

3.  In  November,  1918,  the  claimant  was  directed  by  the  Govern- 
ment to  suspend  production.  It  had  manufactured  and  delivered 
384,000  pairs.  The  balance  of  said  order,  amounting  to  96,000  pairs, 
was  not  manufactured.  The  claimant  states  it  had  on  hand  and  on 
commitment  18,907  pounds  of  yarn.  Only  8,800  pounds  of  yam 
were  necessarj'  for  the  completion  of  the  96,000  pairs  at  the  scheduled 
requirement  of  1.1  pounds  of  yarn  to  the  dozen  pairs.  A  settlement 
was  made  with  the  claimant  under  the  said  contract,  under  which 
the  claimant  was  allowed : 

For  8,800  pounds  of  yarn $20,757.98 

Less  allowance  yam  retained  by  olaimant 12,454.  79 

Making  a  balance  of 8,303.19 

Paid  on  the  96,000  pairs  of  socks  at  2h  cents 2, 400.  00 

For  ffeight,  handling,  and  special  facilities 90.00 

Total  balance  paid  the  claimant 10,  802. 19 

An  award  was  made  the  claimant  for  the  said  balance  and  pay- 
ment made  thereon. 

4.  On  May  20,  1919,  the  claimant  wrote  the  Claims  Board,  Di- 
rector of  Purchase,  in  part,  as  follows: 

"As  per  your  letter  of  the  8th,  we  are  enclosing  herewith  four 
copies  from  claims  and  settlement  on  contract  No.  3234P,  duly  signed 
by  treasurer  of  our  concern,  sworn  to  before  a  notary,  with  tlie  cor- 
porate seal  attached. 

"You  will  note  that  the  amount  of  our  claim  already  submitted 
to  the  War  Department,  Philadelphia,  Captain  W.  G.  Wilkinson,  is 
$10,802.19.  We  claimed  more  than  this  because  of  an  extra  amount 
of  50%  single  30's  wool  yarn,  but  it  appears  that  our  request  will 
not  be  granted." 

On  December  22,  1919,  the  claimant  wrote  this  Board: 

"  Whitman  &  Co.  shipped  us,  against  yarn  contract,  31,767  pounds, 
leaving  a  balance  of  13,233  pounds  to  ship  us." 

The  claimant  apparently  claims  an  additional  allowance  for  the 
depreciation  on  the  said  13,233,  less  the  sum  of  $3,646.01  which  it 
elects  to  allow  Whitman  &  Co.,  out  of  the  sum  received  in  settlement 
of  its  contract  3234-P. 

DECISION. 

1.  Under  contract  3234-P  the  claimant  required  44,000  pounds  of 
yam  at  the  scheduled  rate  of  1.1  pounds  per  dozen  pairs.  It  pur- 
chased 45,000  pounds  of  yarn  for  said  contract  from  Whitman  & 
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Co.,  which  was  1,000  more  than  was  required  under  the  schedule. 
It  states  it  received  only  31,767  pounds  from  Whitman  &  Co.  Mani- 
festly, then,  it  must  have  supplied  a  part  of  the  yarn  used  from  its 
own  stock.  In  its  settlement  under  contract  3234^P  it  received  an 
allowance  for  8,800  pounds,  the  balance  required  over  and  above  the 
amount  used  on  goods  completed.  It  can  not  now  claim  for  some 
part  of  the  yarn  ordered,  which  it  unnecessarily  used  from  its  own 
stock. 

2.  No  agreement  was  made  with  the  claimant  for  said  yarn  under 
which  it  can  claim  apart  from  contract  3234-P.  It  has  been  paid 
in  full  for  its  claim  under  said  contract. 

3.  The  claim  is  denied.  We  need  riot  decide  whether  it  should 
be  denied  as  a  claim  under  the  act  of  March  2,  1919,  because  it  was 
presented  to  this  board  on  or  after  September  5,  1919,  and  not  before 
June  30, 1919,  as  required  by  the  act,  or  whether  the  letter  of  March 
30,  1919,  shows  a  proper  presentation. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Cases  Nos.  1984-568. 

In  re  CLAIM  OF  THE  SELDEN  BBEGK  GONSTBTTGTION  CO. 

1.  WRITTEN     CONTBACT— CHANGE    IN    PLANS    AND     SPECIFICATIONS- 

BIGHTS  OF  CONTBACTOB. — Where  claimant  had  a  written  contract  to 
construct  upon  a  cost-plus  basis  a  one-unit  two- squadron  training  school 
complete,  in  accordance  with  certain  plans  and  specifications  which  were 
made  a  part  of  the  contract,  and  which  contract  set  out  a  scale  of  per- 
centages and  amounts  to  be  paid  claimant  for  such  work,  based  upon 
the  cost  thereof,  but  fixed  the  maximum  fee  at  ^70,000,  the  provision  in 
the  contract  which  authorized  the  contracting  officer  to  make  changes 
in  the  plans  i^nd  specifications  and  to  call  for  additional  work  gave  to 
the  contracting  officer  the  right  to  call  merely  for  such  changes  in  the 
plans  and  specifications  and  for  such  additional  work  as  was  necessary 
and  incidental  to  the  completion  of  the  work  in  accordance  with  the 
general  plan. 

2.  ADDITIONAL    WOBK  —  COMPENSATION  —  HOW    DETEBMINED.— Where 

claimant,  during  the  time  of  the  performance  of  said  contract,  at 
the  request  of  the  contracting  officer,  performed  additional  work, 
which  the  contracting  officer  had  no  right  to  call  for  under  the 
terms  of  the  written  contract,  the  understanding  being  that  he  was 
to  be  paid  therefor  in  accordance  with  the  scale  set  out  in  the 
original  contract,  there  arose  under  the  circumstances  of  the  case  an 
implied  agreement  upon  the  part  of  the  TTnited  States,  within  the 
punriew  of  the  act  of  March  2,  1919,  to  pay  claimant  a  fee  for  such 
additional  work,  to  be  determined  by  the  scale  of  fees  and  percent- 
ages and  other  provisions  modifying  the  same  identical  with  such  scale 
and  provisions  contained  in  the  written  contract,  based  upon  the  total 
cost  of  all  work  done,  which  fee  should  be  ascertained  by  adding  the 
cost  of  the  work  done  under  the  written  contract  to  the  cost  of  the  ad- 
ditional work  and  applying  this  total  to  the  appropriate  percentage 
found  in  such  schedule,  subject  to  any  other  provision  identical  with 
those  contained  in  the  written  contract  modifying  such  percentage. 

3.  CLAIM  AND  DECISION. — This  claim  is  filed  upon  the  theory  that  claimant 

is  entitled,  under  the  act  of  March  2,  1919,  to  compensation  in  excess  of 
the  maximum  fee  provided  for  in  its  original  contract,  where  the  con- 
tracting officer  directed  and  instructed  claimant  to  do  certain  work  in 
addition  to  that  called  for  in  the  original  contract.  Held,  that  claimant 
was  directed  to  do  additional  work  that  it  was  not  required  to  do  under 
its  original  contract,  and  that  there  arose  under  the  circumstances  of 
the  case  an  implied  agreement  on  the  part  of  the  TTnited  States  Govern- 
.  ment,  within  the  purview  of  the  act  of  March  2,  1919,  to  pay  claimant 
for  such  additional  work. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

The  case  arises  under  tlie  act  of  March  2,  1919.  The  claim  here 
presented  is  for  $37,472.51,  which  is  the  aggregate  amount  of  claims 
Nos.  ASA  No.  233  and  ASA  No.  568  of  the  Air  Service  Claims 
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Board  forwarded  to  this  Board  for  determination.  These  claims 
will  be  consolidated  and  treated  here  as  one  case  as  if  a  statement 
of  claim,  Form  B,  had  been  filed  covering  the  aggregate  amount 
claimed.  This  case  grows  out  of  the  following  facts  and  circum- 
stances : 

1.  Under  date  of  July  28,  1917,  the  petitioner,  the  Selden  Breck 
Construction  Co.,  entered  into  a  formal  contract  with  the  United 
States  (by  C.  G.  Edgar,  captain,  Signal  Corps,  United  States  Re- 
serves, contracting  officer)  by  which,  among  other  things,  it  was 
provided  as  follows  (the  typewritten  portions  of  the  printed  contract 
appearing  in  italics) : 

Article  I. 

"  Extent  of  the  Work. — ^The  contractor  shall,  in  the  shortest 
possible,  time,  furnish  the  labor,  material,  tools,  machinery,  equip- 
ment, facilities,  and  supplies,  and  do  all  things  necessary  for  the 
construction  and  completion  of  the  following  work : 

''(a)  For  the  construction  of  a  one-unit^  two-squadron  train  I  n^ 
sclutol  complete  at  Fort  Sill^  Oklahoni'a^  inxihtding  the  constructfon 
of  hiiUdmgs^  preparation  of  fields^  installation  of  loater^  seioer^  and 
lighting  sj/stems,  and  huilding  of  n^ecessary  roads  and  railwaf/s,  all 
as  per  plans  and  spec! ficat ions  furnished  by  contracting  officer^  in 
accordance  with  the  drawings  and  specifications  to  be  furnished  by 
the  contracting  officer,  and  subject  in  every  detail  to  his  supervision, 
direction,  and  instruction. 

"The  contracting  officer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in 
said  drawings  and  specifications,  issue  additional  instructions,  require 
additional  work,  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were  em- 
bodied in  the  original  drawing  and  specifications.  The  contractor 
shall  comply  with  all  such  written  instructions  or  drawings. 
******* 

Article  III. 

"Determination  of  Fee. — As  full  compensation  for  the  serv- 
ices of  the  contractor,  including  profit  and  all  general  overhead 
expense,  except  as  herein  specifically  provided,  the  contracting 
officer  shall  pay  to  the  contractor  in  the  manner  hereinafter  pre- 
scribed a  fee  to  be  determined  at  the  time  of  completion  of  the  work 
from  the  following  schedule,  except  as  hereinafter  otherwise  pro- 
vided : 

"  If  the  cost  of  the  work  is  under  $100,000.00  a  fee  of  ten  per  cent 
(10%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $100,000.00  and  under  $125,000.00 
a  fee  of  $10,000.00. 

"  If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666.67 
a  fee  of  $20,000.00. 
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"  If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000,000 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $500,000.00  and  under  $535,714.29 
a  fee  of  $37,500.00. 

"  If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,000.00 
a  fee  of  seven  per  cent  (7%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $3,000,000.00  and  under  $3,500,- 
000.00  a  fee  of  $210,000.00. 

"  If  the  cost  of  the  work  is  over  $3,500,000.00  a  fee  of  six  per  cent 
(6%)  of  such  cost. 

"Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of 
the  work  as  is  represented  by  pavments  to  subcontractors,  under  sub- 
division (b)  above,  shall  in  each  of  the  above  contingencies  be  five 
per  cent  (5%)  and  no  more  of  the  amount  of  such  part  of  the  cost. 

The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work,  exclusive  of  all  freight  charges  thereon,  shafl 
be  included  in  the  cost  of  the  work  for  the  purpose  of  reckoning  such 
fee  to  the  contractor,  but  for  no  other  purpose. 

The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof — not 
exceeding  seven  per  cent  (7%) — as  the  contracting  oflScer  may  de- 
termine. 

The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $70ft00.00^  anything  in  this  agreement  to  the  contrary  not- 
withstanding. 

2.  In  addition  to  the  above-quoted  provisions,  the  written  con- 
tract also  contains  detailed  provisions  in  respect  to  the  "  Cost  of  the 
work,"  "  Payments,"  "  Inspection  and  audit,"  and  "  Special  require- 
ments," and  other  detailed  provisions  which,  if  not  absolutely  es- 
sential, are  reasonably  necessary  provisions  to  govern  the  rights  and 
conduct  of  the  parties  in  the  performance  of  work  of  the  nature 
and  character  of  that  contemplated  under  the  cost-plus  system  of 
construction  adopted  by  the  Government  in  respect  to  the  work  of 
the  sort  contemplated  and  carried  on. 

3.  In  due  time  the  petitioner  began  upon  the  work  under  the 
written  contract,  and  when  this  work  was  well  on  the  way  to  com- 
pletion, increased  knowledge  and  experience  on  the  part  of  the 
officers  in  charge  of  the  construction  and  development  of  the  avia- 
tion fields  developed  the  necessity  not  only  of  enlarging  such  fields 
by  the  addition  of  additional  buildings  and  equipment  over  and 
above  that  originally  contemplated  at  the  time  the  contract  ,was 
made,  but  experience  in  matters  of  policy  demonstrated  that  at  the 
particular  site  at  which  the  work  under  the  contract  in  this  case 
was  to  be  done  gave  occasion  for  the  construction  of  other  and  ad- 
ditional units  in  connection  with  the  development  of  the  Air  Serv- 
ice. So  that  before  petitioner  had  completed  the  work  contemplated 
and  embraced  in  the  written  contract,  the  following  work  is  alleged 
to  have  been  done  by  the  petitioner  with  the  same  force  and  organi- 
zation performing  the  work  under  the  original  contrg^^(;2eytj^i£]?CK95H'^ 
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it  is  alleged,  was  done  under  orders  received  from  the  construction 
division  of  the  Signal  Corps,  and  which,  it  is  also  alleged,  was  new 
and  additional  work  not  contemplated  or  embraced  under  the  terms 
of  the  written  contract : 
"  1  photographic  laboratory; 
"  2  bachelor  officers'  quarters; 
"  5  mess  halls ; 
"  5  barracks ; 

"  4  steel  aero  hangars,  involving  also  the  extension  of  rock-bound 
asphalt um  roads  (with  heavy  fill),  extension  of  electric  pole  line, 
sewer,  and  water  lines ; 

"  1  steel  aero  repair  shop,  together  with  rock-bound  asphaltum 
roads  and  extension  of  water  and  sewer  lines  in  connection  therewith; 
"  1  hospital  addition ; 
"  1  nurses'  quarters ; 

"  1  hospital  barracks  for  personnel,  together  with  extension  of 
rock-bound  asphaltum  roads,  water,  sewer,  and  pole  lines ; 

"  1  pumping  station,  including  installation  of  pumps  and  machin- 
ery and  steel  water  tank  and  tower,  as  well  as  extension  and  enlarge- 
ment of  water-supply  mains,  with  all  necessary  valves,  cut-offs,  and 
fittings,  and  also  independent  power  line  from  transmission  station 
to  relieve  the  load  occasioned  by  this  addition ; 

"  1  septic  tank  addition,  sludge  pit,  chlorinator  chamber,  with 
necessary  20'  excavation  for  new  sewer  line,  with  necessai*y  fill  to 
form  grade  and  extending  pole  line ; 

"  1  radio  and  artillery  buildings,  less  amount  allowed  for  addi- 
tion to  hangar,  with  necessary  roads,  sewer,  and  pole  line ; 

"  1  oil  reclamation  building,  together  with  necessary  additional 
roads,  sewer,  and  pole  lines ; 

"  1  reclamation  warehouse,  together  with  additional  roads  and 
pole  line ; 
"  1  medical  research  building; 
"  4  hose  houses ; 
"  1  morgue ; 

"  1  gasoline  storage  tank  addition ; 
"  1  quartermaster  storehouse ; 
"  Additions  to  7  barracks ; 
"  Additions  to  7  mess  halls ; 
"  2  temporary  flying-field  offices ; 
"  1  permanent  flfying-field  office ; 
"  Addition  to  officers'  club ; 
"  Addition  to  post  exchange  building; 
"  Addition  to  guard  house; 
"  Addition  to  nre  engine  hose  house ; 
"  3  water  fillers ; 

"  Unloading  steel  for  school  building  and  reloading  for  shipment 
to  Los  Angeles ; 
"  1,554  wood  lockers  for  7  barracks ; 

"  Repairing  all  roofs  with  elastium  of  all  buildings  erected  under 
the  written  contract; 

"  Moving  two  temporary  mess  halls  and  remodeling  for  use  as 
garage; 
"  22  portable  garage  stands;  ^^^^^^^^^  byi^OOglC 
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"  22  coal  and  wood  boxes ; 

"  16  additional  ventilators  in  hospital; 

"  130  flood  lights? 

"  3O0  doors  D  2A  1  It.  changed  to  4  It. ; 

*'  280  shades  for  hospital  and  photo  building ; 

"  280  screens  for  hospital  and  photo  building; 

"  6  trusses  to  carry  overhead  steam  lines ;  and 

"  120  wood  ventilators  on  buildings  below  joist." 

4.  There  was  no  express  agreement  or  understanding  between  the 
officers  of  the  Construction  Division  of  the  Signal  Corps  and  the 
petitioner  with  respect  to  the  method  of  the  execution  of  this  new 
and  additional  work,  but  the  work  was  done  under  the  direction  and 
supervision  of  the  Government  construction  officer  on  the  job  and 
was  handled  in  all  respects  by  the  Construction  Division  and  by  the 
contractor  in  the  same  manner  as  work  done  under  all  the  terms, 
conditions,  and  restrictions  mentioned  in  the  written  contract  of 
July  28,  1917;  nor  was  there  any  express  understanding  or  agree- 
ment between  the  officers  of  the  Construction  Division  of  the  Signal 
Corps  and  the  petitioner  as  to  the  amount  of  the  fee  to  be  charged 
for  the  alleged  new  and  additional  work,  but  the  conduct  both  of  the 
petitioner  and  of  the  Government  officers  ordering  the  new  and 
additional  work  very  clearly  indicate  that  with  respect  to  the  matter 
of  fee  also  the  new  and  additional  work  was  regarded  as  a  part  and 
parcel  of  the  total  work  to  be  done  at  the  post  field,  Fort  Sill,  Okla., 
the  fee  for  all  of  which  was  to  be  determined  and  fixed  according  to 
the  sliding  scale  of  amounts  and  percentages  for  the  determination 
of  fee  and  other  provisions  with  respect  to  the  determination  of  fee 
mentioned  and  embraced  in  the  written  contract  of  July  28,  1917. 

5.  Under  date  of  January  12,  1918,  petitioner  and  the  United 
States  (by  Col.  C.  G.  Edgar,  Signal  Corps,  contracting  officer) 
entered  into  a  so-called  "  supplemental  contract,"  which  recited  the 
contract  of  July,  1917,  and  further  recited  that — 

"Whereas  paragraph  two,  Article  I,  of  the  af&resaid  contract 
of  July  28,  1917,  provided  that  the  contracting  officer  could  from 
time  to  time  make  changes  in  the  drawings  and  Specifications,  issue 
additional  instructions,  require  additional  work  to  be  done,  or  direct 
the  omission  of  work  previously  ordered,  all  of  which  changes, 
modifications,  and  additions  should  be  covered  by  the  provisions  oi 
the  aforesaid  contract  the  same  as  if  they  were  embodied  in  the 
.  original  drawings  and  specifications;  and 

''Whereas  the  contracting  officer  in  the  aforesaid  contract,  or  his 
successor,  has  issued  written  instructions  and  drawings  to  the  con- 
tractor requiring  certain  alterations  in  the  plans  and  specifications 
for  said  buildings,  which  alterations  have  increased  the  cost  of  such 
construction  work  to  the  extent  of  approximately  one  hundred  sixty- 
four  thousand  eight  hundred  eighty  dollars  ($164,880.00) ;  and 

"  Whereas  it  is  provided  in  the  last  paragraph  of  Article  III  of 
the  aforesaid  contract  of  July  28th,  1917,  that  the  total.  feacdLthe 
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contractor  thereunder  shall,  in  no  event,  exceed  the  sum  of  seventy 
thousand  dollars  ($70,000.00),  anything  in  said  agreement  to  the 
contrary  notwithstanding;  and 

"  Whereas  in  view  of  the  aforesaid  alterations  which  have  in- 
creased the  cost  of  the  said  construction  work,  it  is  the  desire  of  the 
parties  to  increase  the  aforesaid  maximum  total  fee  which  can  be 
paid  to  said  contractor  under  said  agreement  from  the  sum  of 
seventy  thousand  dollars  ($70,000.00)  to  the  sum  of  eighty- four 
thousand  dollars  ($84,000.00). 

^'Now^  therefore^  this  contrae.t  untnesseth^  That  in  consideration 
of  the  premises  and  of  the  covenants  and  conditions  hereinafter  set 
forth,  the  contractor  and  the  contracting  officer  hereby  covenant 
and  agree  as  follows: 

"article  I. 

"It  is  hereby  mutually  agreed  by  and  between  the  parties  hereto 
that  the  last  paragraph  of  Article  III  of  the  aforesaid  contract  of 
July  28th,  1917,  shall  be  amended  to  read  as  follows :  '  The  total  fee 
to  the  contractor  hereunder  shall,  in  no  event,  exceed  the  sum  of 
eighty-four  thousand  dollars  ($84,000.00). 

"article  II. 

"  The  parties  hereunto  mutually  covenant  and  agree  that  this  con- 
tract shall  be  supplemental  to  the  aforesaid  contract  of  July  28th, 
1917,  to  the  same  extent  as  if  the  above  amendment  had  been  spe- 
cifically written  into  said  contract  when  originally  made,  but  that 
otherwise  all  covenants,  agreements,  terms,  and  conditions  thereof 
shall  be  in  full  force  and  effect." 

6.  The  so-called  "supplemental  contract"  contains  also  other  ap- 
propriate provisions  which  are  not  necessary  to  set  out  here. 

DECISION. 

A.  Was  the  work  mentioned  in  paragraph  3  of  the  statement  of 
facts  hereunto  attached  work  which  the  contracting  officer  had  a  right 
to  require  under  the.  terms  of  the  contract  of  July  28^  1917? 

1.  The  contract  of  July  28,  1917,  between  petitioner  and  the  Gov- 
ernment of  the  United  States  is  not  before  this  Board  for  the  de- 
termination of  any  of  the  rights  of  the  parties  thereunder,  but  that 
contract  is  here  presented  merely  in  an  incidental  way  for  the  pur- 
pose of  determining  whether  or  not  the  alleged  additional  work  done 
by  the  contractor  at  the  post  field,  Fort  Sill,  Okla.,  was  such  work  as 
the  contracting  officer  had  a  right  to  require  under  the  terms  of  that 
contract.  The  contract  of  July  28,  1917,  called  only  for  the  work 
mentioned  in  the  plans  and  specifications  which  had  already  been 
drawn  up  by  Mr.  Albert  Kahn,  of  Detroit,  and  were  made  a  part  of 
the  contract.  This  contract  and  these  plans  and  specifications  called 
for  the  following  layout  of  buildings  and  work  only : 

"  For  the  construction  of  a  one-unit,  two-squadron  training  school 
complete  at  Fort  Sill,  Oklahoma,  including  the  construction  of  build- 
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ings,  preparation  of  fields,  installation  of  water,  sewer,  and  lighting 
systems,  and  building  of  necessary  roads  and  railways,  all  as  per 
plans  and  specifications  furnished  by  contracting  officer. 

This  contract  also  contains  the  provision  that — 

"  The  contracting  officer  may  from  time  to  time,  by  written  instruc- 
tions or  drawings  issued  to  the  contractor,  malce  changes  in  said 
drawings  and  specifications^  issue  additional  instructions,  require 
additional  work^  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were 
embodied  in  the  original  drawings  and  specifications." 

The  question  then  presented  is:  To  what  extent  could  the  con- 
tracting officer,  under  the  terms  of  the  written  contract,  make 
changes  in  the  drawings  and  specifications^  or  require  additional 
work? 

2.  In  this  case  it  is  true  that  the  Government  was  paying  all 
costs  of  labor  and  materials,  and  the  only  interest  that  petitioner 
had  in  the  work  was  the  fee  which  it  was  to  receive,  based  in  the 
main  upon  a  sliding  scale  of  allowances  and  percentages  to  be 
determined  by  the  cost  of  the  work,  but  subject  to  a  clause  limiting 
the  amount  of  possible  fee  to'  $70,000,  irrespective  of  the  cost  of  the 
work  that  could  be  called  for  under  the  written  contract.  The 
•  original  contract  was  made  upon  estimates  of  the  cost  of  the  work, 
and  the  presumption  must  be  indulged  that  petitioner  agreed  to  the 
insertion  of  the  clause  limiting  the  possible  fee  after  consideration 
of  the  question  as  to  whether  or  not  the  work  contemplated  under 
the  contract  would  approach  near  enough  to  the  estimated  cost  to 
allow  reasonable  compensation  for  the  work  undertaken.  In  these 
circumstances  this  Board  is  of  the  opinion  that,  with  respect  to  the 
right  of  the  contracting  officer  to  call  for  changes  in  plans  and 
specifications,  and  for  additional  work,  the  situation  of  the  peti- 
tioner was  analogous  to  that  of  an  independent  contractor  under  a 
contract  in  which  he  was  to  furnish  and  pay  for  the  labor  and  mate- 
rials and  receive  a  unit  price  for  the  completed  work.  In  respect 
to  the  latter  cases  the  law  is  well  settled  that,  where  plans  and  speci- 
fications are  specifically  made  a  part  of  the  original  contract  for 
construction  work  and  there  is  a  provision  authorizing  the  party 
having  the  work  done  to  call  for  changes  in  the  plans  and  specifica- 
tions, such  party  has  a  right  to  call  only  for  such  changes  as  may  be 
necessary  and  incidental  to  the  completion  of  the  work  in  accordance 
with  the  general  plan  (4  Elliott  on  Contracts,  sec.  3675 ;  9  Corpus 
Juris,  718-722;  C,  C,  C.  &  St.  L,  Ry.  v.  Moore,  82  N.  E.  (Ind.),  52). 
This  doctrine,  having  its  foundation  in  common  sense  and  right, 
may  be  applied  with  equal  force  to  the  provision  in  the  contract 
which  authorizes  the  contracting  officer  to  call  for  additional  work. 
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The  plans  for  Government  construction  work  were  not  drawn  up  in 
the  first  instance  to  conform  to  particular  fields,  but  they  were 
general  plans  to  be  adopted  and  used  in  the  construction  of  units 
of  various  sorts  throughout  the  United  States.  There  were,  there- 
fore, differences  of  contour  which  had  to  be  accounted  for  in  the 
actual  work  to  be  done  in  pursuance  of  these  plans  depending  upon 
the  situation  of  the  field.  It  is  clear  that  the  provision  giving  the 
contracting  officer  the  right  to  call  for  additional  work  was  intended 
only  to  embrace  such  incidental  and  necessary  work  as  might  be 
found  essential  to  the  completion  of  the  work  in  accordance  with  the 
general  plan.  The  fee  in  these  cases  was  based  upon  an  estimated 
cost  of  the  work  mentioned  and  contemplated  under  the  written  con- 
tract, and  any  construction  of  the  written  contract  which  would 
authorize  the  contracting  officer  to  call  for  new  work  or  additional 
work  involving  a  radical  departure  from  the  plans  and  specifications 
which  were  made  a  part  of  the  agreement,  would  involve  an  addi- 
tional undertaking  beyond  that  contemplated  by  either  party  at  the 
time  of  the  execiition  of  the  written  agreement. 

B,  IIoiv  must  the  above  frineiple  he  applied  ta  the  facts  and  alle- 
gations  of  this  case? 

3.  It  is  very  clear,  in  applying  the  general  principle  and  common- 
sense  rule  above  announced,  and  in  construing  the  provisions  of  the 
written  contract  governing  the  parties  in  the  execution  of  all  work* 
at  the  post  field,  that  the  contracting  officer  had  no  right  under  the 
terms  of  the  written  contract  to  call  for  additional  buildings ;  or  sub- 
stantial additions  to  buildings  already  completed  or  partially  com- 
pleted by  the  petitioner  in  accordance  with  the  original  plans  and 
specifications ;  or  the  conversion  or  rebuilding  of  any  buildings  which 
were  completed  or  partially  completed  according  to  the  plans  and 
specifications  where  such  rebuilding  or  conversion  was  not  occa- 
sioned by  the  fault  of  the  contractor;  or  the  building,  erection  or 
construction,  of  necessary  electrical  equipment,  railroads,  roads, 
waterways,  sewers,  or  fencing,  occasioned  by  the  erection  of  such 
additional  buildings  not  embraced  in  the  plans  and  specifications 
under  the  original  contract,  or  the  rebuilding  or  conversion  of  build- 
ings completed  or  partially  completed  according  to  the  plans  and 
specifications  where  such  rebuilding  or  conversion  was  not  occasioned 
by  the  fault  of  the  contractor;  nor  for  the  maintenance  of  build- 
ings already  constructed  under  the  terms  of  the  written  contract  or 
under  any  agreement  independent  of  the  written  contract;  where 
such  additional  work  embraces  additional  cost  not  to  be  compensated 
for  under  any  provision  of  the  written  contract. 

(\  The  contraH  for  the  additional  work;  its  terms. 

4.  In  respect  to  all  additional  work,  which  the  contracting  officer 
had  no  right  to  call  for  under  the  terms  of  the  written  contract  of 
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July  28,  1917,  as  hereinbefore  limited  and  defined,  which  was  done 
by  the  petitioner  at  the  post  field,  upon  orders  received  from  the 
Construction  Division  of  the  Signal  Corps,  or  which  was  accepted 
on  behalf  of  the  United  States,  there  was  a  contract  entered  into  and 
implied  from  the  facts  and  circumstances  of  the  case  between  the 
petitioner  and  the  Government  of  the  United  States,  which  con- 
tract comes  within  the  purview  of  the  act  of  March  2,  1919.  It  is 
apparent  that  it  was  understood  between  the  parties  that,  in  the 
execution  of  such  additional  work,  the  rights  of  the  petitioner  and 
the  Government  should  be  determined  by  provisions  identical  with 
those  contained  in  the  written  contract  of  July  28,  1917;  and  it  is 
apparent  also  that  it  was  understood  by  the  parties  that  the  fee 
to  be  allowed  for  the  additional  work  was  to  be  ascertained  by  ap- 
plying provisions  identical  with  the  scale  of  percentages  and  allow- 
ances contained  in  the  contract  of  July  28,  1917,  for  the  total  work 
done  at  the  post  field,  but  not  as  to  such  additional  work  subject  to  any 
clause  limiting  the  possible  fee;  so  that,  in  ascertaining  any  fee  to 
be  allowed  for  the  additional  work  (the  contractor  being  settled 
with  for  work  done  under  the  original  contract  and  strictly  in  con- 
formity with  the  terms  thereof),  the  cost  of  such  additional  work 
should  be  added  to  the  cost  of  the  work  done  imder  the  original 
contract  and  the  appropriate  percentage  ascertained  by  this  total 
from  the  schedule  of  percentages  and  this  percentage  applied  to 
the  cost  of  the  additional  work,  subject  to  any  other  provisions  of 
the  contract  with  respect  to  thfe  modification  of  such  percentage. 
There  were  two  reasons,  according  to  Col.  Bennington,  why  it  was 
the  intention  of  the  Government  officers  that  the  fee  for  the  addi- 
tional work  should  be  ascertained  in  this  manner : 

"(a)  That  to  regard  the  additional  work  as  an  entirely  separate 
and  distinct  undertaking  would  involve  dropping  down  again  to 
the  bottom  of  the  scale  of  allowances  and  percentages,  thereby  giving 
larger  fees  to  the  contractor,  whereas  this  was  not  contemplated  by 
the  parties,  because  the  larger  allowance  or  percentage  of  fees,  as 
related  to  smaller  cost  of  the  work,  was  occasioned  in  large  part  by 
the  fact  that  the  beginning  of  the  work  involved  the  initial  as- 
semblage of  the  contractors  organization;  and 

"(5)  That  the  original  work  and  the  additional  work  were,  in 
many  instances,  carried  on  simultaneoifsly,  and  there  was  a  mixture 
of  materials  and  an  interchange  of  labor  between  the  two  jobs  which 
made  it  practically  impossible  to  separate  the  costs  of  the  two  jobs 
in  order  to  ascertain  the  separate  fees  due  therefor." 

So  far  as  this  case  is  concerned,  there  is  no  difficulty  in  applj^ing 
the  graduated  scale  of  allowances  and  percentages  and  other  provi- 
sions of  the  agreement  to  the  ascertainment  of  the  fee  for  the  addi- 
tional work,  and  this  Board  will  therefore  give  expression,  in  the 
manner  above  set  out,  in  the  ascertainment  of  the  fee  for  the  addi-  t 
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tlouui  work,  to  the  undisputed  intention  of  the  parties  in  regard  to 
that  matter. 

D.   The  so-called  '^supplemental  contract ^^  not  effective  or  binding 

between  the  parties, 

5.  This  so-called  "  supplemental  contract "  was  entered  into  after  a 
portion  of  the  additional  work  was  completed,  and  was  merely  an 
effort  on  the  part  of  the  Government  to  make  payment  of  a  portion 
of  the  fee  for  the  additional  work.  It  recites,  however,  that  the 
additional  work  for  w^hich  the  additional  fee  in  the  supplemental 
contract  is  to  be  paid  was  such  work  as  the  contracting  officer  had  a 
right  to  call  for  under  the  terms  of  the  original  contract.  If  the 
contracting  officer  had  a  right  to  call  for  such  additional  work  under 
the  terms  of  the  written  contract  of  July  28,  1917,  then  the  supple- 
mental contract  is  null,  void,  and  of  no  effect,  because  it  is  an  agree- 
ment allowing  the  petitioner  a  fee  over  and  above  that  which  is 
allowed  by  the  limiting  clause  in  the  original  contract.  If  the  work 
mentioned  in  said  supplemental  contract  is  w^ork  which  the  con- 
tracting officer  had  no  right  to  call  for  under  the  contract  of  July. 
28,  1917,  then  this  supplemental  contract  is  not  an  instrument  upon 
which  petitioner  might  rely  for  recovery.  This  supplemental  con- 
tract, therefore,  must  be  set  aside  as  having  no  binding  effect  upon 
the  parties  thereto,  and  the  rights  of  the  parties  must  be  determined 
in  accordance  wnth  the  conclusions  herein  announced  as  if  no  such 
supplemental  contract  had  been  entered  into. 

DISPOSmON. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  ceitificate  C  to  the  Claims 
Board,  Air  Service,  for  action  in  the  manner  provided  in  subdivision 
C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  178. 

Jn  re  CLAIM  OF  FBANK  L.  YOTmO  CO. 

1.  CONTROLLED  INDUSTRY. — ^Where  claimant  was  ordered  by  the  War  In- 
dustries Board  and  by  the  Quartermaster  General  not  to  dispose  of  a 
certain  article,  which  claimant  owned,  for  the  reason  that  the  Oovern- 
ment  intended  to  commandeer  the  same,  and  claimant  complied  with  said 
order,  there  resulted  an  implied  contract  within  the  act  of  March  2, 
1919,  by  which  the  Ooyernment  was  bound  to  compensate  claimant  for 
losses  sustained  by  obeying^  said  order. 

8.  CLAIM  AND  DECISION.— Claim  is  for  ^15,756.59  under  the  act  of  March 
2,  1919,  made  on  Form  B,  for  losses  sustained  by  holding  wool  grease  in 
compliance  with  Ooyemment  order.  Held,  that  claimant  is  entitled  to 
relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $11,274.79  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  At  the  time  of  the  hearing  before  the  Board  the  claimant 
amended  its  claim  by  adding  the  following  items : 

Storage  4  months  @  12^  per  bbl,  per  month,  Sept.  16,  1918,  to  Jan. 

16,  1919 $171. 3G 

Insurance  @  1%  per  year,  4  mos 98.  66 

Interest  on  capital  4  months 592. 14 

Labor  and  cooperage  20^  per  bbl 71.40 

Interest  on  claim  from  January  16,  1919,  to  January  3,  1920 648.  24 

Total 1, 581.  80 

10%  profit  on  goods  held  but  not  taken  by  Government 2, 900.  00 

4, 481.  80 

3.  The  claimant  had  been  engaged  for  many  years  in  dealing  in 
wool  grease  and  was  one  of  the  largest  concerns  in  the  eountry  that 
handled  this  article.  On  September  16,  1918,  it  had  purchased  and 
paid  for  and  had  in  its  warerooms  about  500  barrels  of  wool  grease. 
On  September  17, 1918,  it  received  the  following  telegram : 

Govt.,  Washington,  D.  C,  Sept.  16, 1918. 
Frank  L.  Young  Co., 

Boston^  Mass.: 
The  War  Industries  Board  is  taking  control  of  the  wool  grease 
production  of  the  country  and  will  announce  its  plan  on  or  shortly 
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prior  to  October  first.  Pending  this  announcement  you  are  in- 
structed to  make  no  deliveries  or  sales  without  approval  by  the  oil, 
fats,  and  waxes  section  of  the  War  Industries  Board.  During  this 
period  no  deliveries  will  be  approved  unless  urgent  necessity  is 
shown. 

E.  J.  Haijsy, 
War  Industries  Board. 

Mr.  Haley  was  a  member  of  the  War  Industries  Board  and  chair- 
man of  the  oil,  fats,  and  waxes  section. 

4.  Mr.  Frank  L.  Young,  treasurer  of  the  claimant  company,  came 
to  Washington  shortly  after  the  receipt  of  this  telegram  and  saw 
Mr.  Haley,  of  the  War  Industries  Board.  He  stated  to  Mr.  Haley 
that  the  claimant  had  a  large  amount  of  wool  grease  on  hand,  and 
that  the  demands  for  it  from  its  customers  were  very  large.  Mr. 
Haley  suggested  to  Mr.  Young  that  he  see  Gen.  G.  W.  Goethals.  Mr. 
Young  did  so,  and  Gen.  Goethals  informed  him  that  the  needs  of 
the  Government  for  wool  grease  were  greatly  in  excess  of  the  avail- 
able supply,  and  that  it  was  his  intention  to  commandeer  the  entire 
supply  of  the  claimant  for  the  use  of  the  Government,  and  that 
sales  of  the  grease  without  permission  would  not  be  permitted. 

5.  The  claimant  received  many  orders  from  private  concerns  in 
this  country  and  elsewhere  for  wool  grease  and  made  frequent 
requests  on  Mr,  Haley  for  permission  to  fill  the  orders.  In  a  few 
cases  the  claimant  was  allowed  to  sell  the.  grease  to  private  users, 
but  in  many  cases  permission  to  sell  was  denied.  On  October  29, 
1918,  the  following  telegram  was  sent  to  the  claimant  by  Mr. 
Haley : 

Washington,  D.  C,  Oct.  29,  1918. 
F.  L.  Young  Co., 

Boston,  Mass.: 
Beferring  to  our  telegram  Sept.  seventeenth,  you  are  permitted  to 
dispose  of  stock  of  wool  grease  purchased  prior  to  Sept.  seventeenth 
without  releases  from  this  board. 

E.  J.  Haley, 
War  iTidusiries  Board. 

Between  September  16,  1918,  and  October  29,  1918,  the  claimant 
had  been  permitted  to  sell  enough  wool  grease  so  that  the  amount 
which  it  had  left  on  October  29  was  357  barrels. 

6.  The  wool  grease  was  used  as  a  "  dubbing  "  or  waterproofing  for 
shoes  and  also  as  one  of  the  components  for  a  salve  to  be  spread  over 
the  exposed  portions  of  a  soldier's  body  to  prevent  burning  by  gas. 

7.  After  the  receipt  of  the  telegram  of  October  29,  1918,  the  claim- 
ant sold  the  wool  grease  from  time  to  time  for  the  best  prices  obtain- 
able. If  the  claimant  had  been  allowed  to  sell  the  grease  between 
September  16  and  October  29,  1918,  the  entire  amount  which  it  had 
on  hand  could  have  been  sold  at  a  profit.    The  market  price  during 
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that  period  was  in  excess  of  the  cost.  After  October  29,  1918,  the 
maifeet  price  of  the  grease  declined  rapidly,  and  it  is  for  the  loss 
which  the  claimant  suffered  by  reason  of -the  shrinkage  in  value  of 
the  grease  that  the  claim  is  made. 

DECISION. 

1.  The  action  of  the  War  Industries  Board,  as  shown  by  its  tele- 
gram to  the  claimant  of  September  16,  1918,  was  within  the  scope 
of  its  duties,  and  places  the  Government  under  obligations  to  reim- 
burse the  claimant  for  such  losses  as  it  suffered  by  reason  of  its  com- 
pliance with  the  orders  of  the  Government.  The  action  of  the  War 
Industries  Board  was  reenforced  by  the  statements  of  Gen.  Goethals 
to  the  claimant,  and  there  is  no  doubt  that  the  control  of  the  wool 
grease  was  for  "War  Department  purposes.  The  result  is  that  an 
implied  agreement  was  entered  into  on  September  16,  1918,  by 
the  terms  of  which  the  claimant  was  obliged  to  hold  its  supply  of 
wool  grease  from  the  market  except  in  such  cases  as  it  had  explicit 
permission  to  make  sales,  and  the  United  States  is  responsible  for 
the  claimant's  losses,  which  are  to  be  measured  by  the  shrinkage  in 
value  of  the  wool  grease  after  the  claimant  was  given  permission  on 
October  29,  1918,  to  sell  to  the  trade,  and  for  such  losses  as  were 
suffered  by  the  claimant  on  sales  made  within  a  reasonable  time 
after  that  date. 

2.  In  determining  the  claimant's  losses  there  should  also  be  con- 
sidered the  necessary  and  unavoidable  expenses  that  were  incurred 
by  the  claimant  in  being  obliged  to  hold  its  wool  grease  off  the 
market,  and  the  fact  that  the  claimant  had  357  barrels  of  wool  grease 
occupying  space  in  its  storerooms  for  a  considerable  period  before 
they  could  be  sold,  and  the  fact  that  it  has  paid  insurance  premiums 
on  the  grease,  and  that  its  overhead  expenses  continued  during  the 
time  it  was  prevented  from  transacting  its  ordinary  business  between 
September  16,  1918,  and  October  29,  1918,  should  all  be  borne  in 
mind. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant,  and  to  be  transmitted  to  the 
appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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Case  No.  268. 

In  re  CLAIM  OF  SIEGAL  &  SIEGAL. 

1.  BE-FOBMATIOH  OF  WBITTEN  GONTBACT. — Where  througli  mutual  mis- 

take a  written  contract  failed  to  include  terms  which  both  parties  in- 
tended it  to  contain,  the  Secretary  of  War  has  the  power  to  re-form  the 
contract,  the  power  to  re-form  an  instrument  being  a  part  of  the  original 
power  to  execute  it. 

2.  MISTAKE  IN  PATTEBNS. — Where  under  a  partially  completed  clothing  con- 

tract the  Goyernment  furnished  claimant  a  wrong  set  of  patterns  and 
then  ordered  claimant  to  work  over  the  garments  so  as  to  make  them 
right,  thereby  causing  claimant  extra  work,  there  is  an  implied  promise 
to  pay  the  reasonable  expense  of  the  extra  work. 

3.  SUPPLEMENTAL  AGBEEMENT— JTTEISDICtlON.—Where,  under  such  cir- 

cumstances, a  supplemental  agreement  is  executed  partly  in  order  to  re- 
duce this  implied  obligation  on  the  part  of  the  Government  to  express 
terms,  but  through  mutual  mistake  the  instrument  does  not  accom- 
lish  this  purpose,  but  on  the  contrary  releases  the  Goyernment  from  all 
claims,  this  Board,  although  without  Jurisdiction  under  the  act  of  March 
2,  1919,  to  consider  the  claim  as  an  implied  agreement,  has  Jurisdiction 
under  General  Order  103  to  re-form  the  supplemental  agreement  by 
means  of  another  supplemental  agreement. 

4.  CLAIM  AND  DECISION. — Claim  originally  filed  under  the  act  of  March  2, 

1919,  but  later  referred  to  this  Board  under  General  Order  103,  arising 
out  of  a  written  contract  for  the  manufacture  of  woolen  seryice  coats. 
Held,  claimant  is  entitled  to  re-formation  of  its  supplemental  contract. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  In  1918  the  claimants  entered  into  contract  No.  5513-N  with  the 
Government,  through  the  Quartermaster  Corps,  Clothing  and  Equi- 
page Division,  for  the  manufacture  of  wool  service  coats. 

2.  On  August  24,  1918,  the  claimants  were  furnished  by  the  New 
York  depot  quartermaster  with  certain  flap  patterns,  which  they 
proceeded  to  use.  After  about  9,000  coats  had  been  cut  with  the  use 
of  these  patterns,  it  was  discovered  that  the  patterns  were  wrong 
and  that  the  top  flaps  were  much  too  large  for  the  pockets  and  the 
lower  flaps  were  too  small.  Thereupon,  about  the  16th  day  of  Octo- 
ber, 1918,  the  claimants  were  instructed  to  cut  down  and  remake  the 
large  flaps  and  to  reduce  the  size  of  the  lower  pockets.  This  necessi- 
tated considerable  extra  work  by  the  claimants,  the  expense  of  which 
appears  to  have  been  $2,335.50. 
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3.  Under  date  of  October  25,  1918,  the  claimants  wrote  to  Capt. 
Malachi  Sheahan  requesting  compensation  for  the  expense  to  which 
they  had  been  put  by  the  mistake  of  the  Pattierns  Division. 

4.  On  November  30, 1918,  the  claimants  wrote  to  Mr.  Guyer,  super- 
visor of  the  Clothing  and  Equipage  Division,  making  a  similar 
request  for  compensation. 

5.  It  appears  from  a  memorandum  dated  December  18,  1918,  ad- 
dressed to  the  Clothing  and  Equipage  Division,  Board  of  Review, 
and  signed  by  the  Clothing  and  Equipage  Division,  inspection  branch, 
Stuart  Louchheim,  captain,  Quartermaster  Corps,  and  by  a  letter  of 
February  24,  1919,  signed  by  the  same  officer,  that  the  claimants' 
claim  was  examined  and  found  to  be  just  and  proper  for  the  amount 
claimed. 

6.  It  appears  by  affidavit  of  Capt.  Malachi  Sheahan,  dated  Septem- 
ber 22,  1919,  that  on  January  21,  1919,  Capt.  Sheahan  was  assigned 
to  the  Board  of  Contract  Adjustment,  Clothing  and  Equipage  Di- 
vision, New  York,  and  took  up  with  the  claimants  the  question  of  ter- 
mination of  their  contract  No.  5513-Ni.  It  appearing  that  they  had 
a  just  claim  for  $2,335.50  on  account  of  error  referred  to,  Capt.  Shea- 
han allowed  the  claimants  that  amount,  to  be  included  in  their  settle- 
ment, and  reported  to  the  Board  just  referred  to  his  approval  of  the 
item.  It  further  appears  from  his  statement  that,  through  an  error 
of  an  officer  of  the  Government,  the  item  in  question  was  not  included 
in  the  supplemental  agreement  terminating  contract  No.  5513-N 
which  was  then  prepared  and  which  was  executed  by  the  claimants 
and  by  the  Government  officials. 

7.  The  supplemental  agreement  provided  for  payment  by  the  Gov- 
ernment of  a  certain  sum  not  including  the  amount  now  claimed,  and 
contained  a  release  in  full  of  all  claims  by  the  claimants. 

8.  The  provisions  of  the  agreement  relating  to  payment  and  to  the 
release  were  as  follows : 

"  The  United  States  shall  pay  forthwith  to  the  contractor  the  sum 
of  $1,755  66/100  which  sum,  together  with  payment  for  the  finished 
articles,  for  work  heretofore  delivered  to  the  United  States  and  not 
yet  paid  for,  shall  constitute  full  and  final  compensation  for  articles 
or  work  delivered,  services  rendered  and  expenditures  incurred  by  the 
contractor  under  the  original  contract." 

The  contractor  agreed  to— 

"  release,  remise,  and  forever  discharge  the  United  States  from  all 
and  all  manner  of  debts,  dues,  sum  or  sums  of  money,  accounts,  reck- 
onings, claims,  and  demands  whatsoever,  due  or  to  become  due,  in  law 
or  in  equity,  under  or  by  reason  of,  or  arising  out  of  said  original 
contract.  Upon  receipt  of  the  amount  therein  agreed  to  be  paid,  the 
contractor  shall  execute  and  deliver  to  the  United  States  such  further 
or  additional  instruments  of  receipt  or  release  as  the  United  States 
shall  demand." 
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9.  The  claim  comes  before  the  Board  in  several  different  ways. 

10.  The  claimants'  original  claim  was  made  by  letter,  as  already 
stated,  on  October  25,  1918,  and  was  renewed  on  November  30,  1918, 
and  December  9, 1918. 

11.  Under  date  of  June  28,  1919,  the  claimants  made  claim  for 
relief  under  the  act  of  March  2,  1919,  by  petition  filed  with  the 
Claims  Board,  Office  of  the  Director  of  Purchase.  This  petition  was 
stamped  "  Received  by  James  O.  Tripp,  date  30th  day  of  June,  1919, 
as  of  28th." 

12.  Under  date  of  April  29,  1919,  the  claimants  filed  a  claim  on 
Form  B  alleging  their  claim  to  be  upon  an  informal  contract  with 
the  Government  for  repairing  wool  service  coats.  This  petition  was 
received  by  this  Board  on  May  5,  1919. 

13.  On  August  1, 1919,  the  whole  matter  was  referred  to  this  Board 
by  the  War  Department  Claims  Board,  under  General  Order  103. 

DECISION. 

1.  The  gist  of  the  matter  appears  to  be  that,  in  the  course  of  per- 
formance of  a  contract  which  the  claimants  had  with  the  Govern- 
ment, the  claimants  were  furnished  with  a  wrong  set  of  patterns, 
due  to  an  error  of  a  Government  official.  The  claimants  were  then 
ordered  to  work  over  the  garments  so  as  to  make  them  right.  This 
caused  extra  work  by  and  expense  upon  the  claimants.  Under  such 
circumstances  a  promise  is  implied  on  the  part  of  the  Government 
to  pay  the  reasonable  expense  of  the  work.  The  claimant's  rights 
were  similar  to  those  of  a  contractor  with  an  individual  to  recover  for 
extras  ordered  outside  of  the  terms  of  his  written  contract.  (See 
In  re  Henry  S.  Blewett  &  Sons,  1,  Bd.  Cont.  Adj.,  p.  97.) 

2.  There  is  an  impediment,  however,  to  the  claimants'  recovery 
upon  this  implied  promise  in  the  fact  that  the  supplemental  termi- 
nating agreement,  executed  subsequently  to  the  accrual  of  the  claim- 
ants' rights,  contained  a  release  in  full  to  the  Government  of  all  debts 
and  demands  whatsoever,  under  or  by  reason  of,  or  arising  out  of 
said  original  contract.  This  release  is  broad  enough  to  cover  any 
claim  the  claimants  might  have  by  reason  of  the  work  in  question. 

3.  A  general  release  of  the  kind  executed  by  the  contractor  is 
intended  to  cover  all  liabilities  and  to  form  a  final  winding  up  of 
the  relations  between  the  parties.  Such  a  release  is  not  lightly  to  be 
construed  to  require  payments  not  specifically  set  forth  therein  or 
to  except  liabilities  not  clearly  excluded  by  its  express  terms. 

4.  It  appears,  however,  in  the  present  case,  from  the  statements 
of  the  claimants  and  from  the  affidavit  of  the  officer  representing 
the  United  States  in  the  termination  proceedings,  Capt.  Malachi 
Sheahan,  that  at  the  time  of  the  execution  of  the  cancellation  agree- 
ment it  was  intended  by  both  parties  that  a  part  of  the  terms  of  the 
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agreement  should  be  the  inclusion  of  the  payment  to  the  claimants 
of  this  sum,  $2,335.50,  to  settle  their  claim  for  extra  work. 

5.  Where  a  written  contract  by  error  or  mistake  fails  to  include 
terms  which  both  parties  intended  to  have  made  a  part  of  it,  or 
includes  terms  such  as  neither  party  expected  to  be  part  of  it,  a 
court  of  equity  has  jurisdiction  to  reform  the  instrument  so  that 
it  shall  state  the  real  intention  of  the  parties  executing  it.  {Aetna 
Construction  Co.  v.  United  States,  46  Ct.  of  Cls.,  113,  and  cases  cited.) 
A  court  will  not,  however,  reform  the  written  contract  of  the  parties 
except  where  evidence  of  the  necessary  facts  appears  clear  and  unmis- 
takable.   {U.  S.  V.  MUliken,  202  XT.  S.,  168.) 

6.  The  question  of  the  power  of  an  equity  court  to  re-form  an 
instrument  and  of  the  power  of  a  department  of  the  (Jovernment  to 
re-form  its  own  contract  are  not  quite  the  same.  We  believe,  how- 
ever, that  it  would  be  too  narrow  a  construction  of  the  powers  ol 
the  War  Department  to  hold  that  the  Secretary  of  War  could  not 
take  action  to  put  into  correct  form  a  contract  which  was  made 
through  one  of  the  departments  under  his  control.  We  consider 
the  power  to  re-form  an  instrument  a  part  of  the  original  power  to 
execute  it.  In  other  words,  the  power  to  enter  into  a  contract  includes 
the  power  to  draft  the  contract  in  correct  form  and  to  join  in  correct- 
ing the  draft,  even  after  execution,  if  errors  have  crept  into  it.  (See 
Op.  of  J.  A.  G.  165,  dated  Sept.  27, 1918.) 

7.  We  find  the  facts  in  this  case  entitle  the  claimants  to  a  re- 
formation of  the  termination  agreement. 

8.  This  is  not  a  class  B  claim,  because  the  claimants'  right  to  com- 
pensation for  extra  work  and  labor  was  merged  in  the  cancellation 
agreement.  The  claim  comes  properly  before  this  Board  under 
General  Order  103,  War  Department,  1918,  as  already  stated. 

9.  This  case  has  once  before  been  before  this  Board.  Under  date 
of  March  29,  1919,  the  Board  advised  the  Director  of  Finance,  War 
Department,  Purchase,  Storage  and  Traffic  Division,  that  the  cir- 
cumstances warranted  a  re- formation  of  the  claimant's  termination 
contract  so  as  to  perinit  the  payment  of  the  sum  claimed.  This 
apparently  has  not  been  done. 

10.  The  cancellation  agreement  should  be  re-formed  by  a  supple- 
mental agreement  so  as  to  include  the  payment  to  the  .claimants  ol 
$2,335.50. 

DISPOSITION. 

1.  This  Board  will  draw  a  supplemental  contract  amending  the 
termination  contract  in  accordance  with  this  decision,  and  transmit 
the  same  to  the  Claims  Board,  Director  of  Purchase,  for  appropriate 
action  and  payment. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Wise  concurring. 


Digitized  by  VjOOQ IC 


Case  No.  555. 

In  re  CLAIM  OF  B.  F.  MOOSE  &  CO. 

1.  AWASD  CONSTITUTES  AGBEEMENT.— Where  claimant  was  notified  of  an 

award  of  a  contract,  there  was  an  agreement  within  the  terms  of  the 
act  of  March  2,  1919,  even  though  claimant  was  notified  to  suspend 
operations  before  actually  receiving  the  contract. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  for  hauling, 

storing,  etc.,  in  connection  with  an  agreement  for  the  manufacture  of 
denim  trousers.    Held,  claimant  is  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  OflBce 
of  the  Director  of  Purchase,  denying  a  claim  for  $589.86  under  an  al- 
leged agreement  made  on  or  about  November  6,  1918,  between  the 
claimant  and  Lieut.  A.  A.  Lucey,  of  the  Quartermaster  Corps,  Bos- 
ton, Mass.,  on  the  ground  that  no  agreement  was  made. 

2.  On  October  15,  1918,  R.  S.  Ely,  secretary  of  the  War  Service 
Committee  of  Garment  Industry,  wrote  the  claimant  that  the  said 
committee  had  recommended  that  claimant  be  awarded  a  contract 
for  12,000  denim  trousers,  first  deliveries  to  be  made  November  16, 
1918,  and  the  contract  to  be  completed  within  four  weeks  from  that 
date,  and  stated  that  the  claimant  would  be  advised  >vithin  10  days  if 
the  recommendation  had  been  accepted.  The  price  was  to  be  38  cents 
per  pair. 

3.  On  November  6, 1918,  the  claimant  received  a  letter  from  Lieut. 
A.  A.  Lucey,  Quartermaster  Corps,  Boston,  Mass.,  which  reads  as 
follows : 

"  This  office  is  in  receipt  of  contract  papers  with  reference  to  con- 
tract 7419-B  .which  has  recently  been  awarded  to  you  for  manufac- 
turing and  delivering  approximately  12,000  pairs  denim  trousers  at 
$.38  per  pair. 

"  Before  the  contract  papers  can  be  forwarded  to  you  for  execution 
it  is  necessary  that  you  inform  us  as  to  whether  you  are  a  corporation 
or  a  partnership." 

4.  On  November  7, 1918,  the  claimant  received  26,570  yards  of  Gov- 
ernment-owned denim  and  on  November  25,  1918,  a  further  5,047 
yards,  a  total  of  33  bales,  weighing  1,604  pounds.   The  claimant  carted 
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the  said  denim  from  the  freight  depot  to  its  establishment  and  stored 
the  said  goods  there.  Later  on  December  17, 1918,  it  again  carted  the 
goods  to  the  freight  depot  and  reshipped  them  to  the  Boston  depot 
quartermaster  at  the  Government's  request. 

5.  On  November  15, 1918,  the  claimant  received  the  following  tele- 
gram: 

"Suspend  operations  immediately  on  all  contracts  on  which  no 
work  has  yet  oeen  done  and  hold  up  until  further  information." 
(Signed  Yates,  Inspector.) 

The  claimant  made  three  pairs  of  sample  trousers  and  shipped  them 
to  the  zone  supply  officer,  Cambridge,  Mass.,  and  was  paid  the  sum 
of  $1.14  therefor,  reserving  in  writing  its  right  to  claim  under  its 
agreement  for  the  remaining  11,997  pairs.     . 

DECISION. 

1.  The  letter  of  November  6,  1918,  to  the  claimant  states  that  it 
had  been  awarded  contract  7419-B  for  the  manufacture  of  12,000 
pairs  trousers  at  38  cents  per  pair.  Although  the  written  contract 
had  not  then  been  executed  by  the  claimant,  nevertheless,  the  minds  of 
the  parties  had  met  on  the  agreement  that  the  claimant  was  to  manu- 
facture and  deliver  the  said  trousers  at  the  said  price.  Moreover,  on 
November  7,  1918,  it  had  received  a  large  quantity  of  Government- 
owned  denim  and  had  carted  it  to  its  factory.  Thus  an  agreement 
arose  between  the  claimant  and  the  XJnited  States  within  the  provisions 
of  the  act  of  March  2, 1919. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1225. 

In  re  CLAIM  OF  H.  A.  WATSON  &  CO.  (INC.). 

1.  GOVEBNHENT  INTEKFEBENCE  WITH  CONTBACT. — Where  A  cancels  his 

contracts  for  the  purchase  of  tungsten  ore  because  of  priority  orders  on 
A  issued  by  the  Government,  and  because  of  the  cancellation  of  purchase 
orders  from  A  by  C,  upon  whom  the  Government  had  also  issued  prior- 
ity orders,  the  result  of  which  was  to  leave  A  overstocked  with  the 
class  of  ore  he  had  agreed  to  purchase  from  B,  there  can  be  no  recovery 
of  damages  from  the  Government  by  B,  where  there  is  no  evidence  of  any 
agrement  with  the  Government  on  which  an  obligation  to  pay  the  loss 
suffered  by  B  can  be  predicated. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  dam- 

ages arising  from  the  cancellation  by  the  buyer  of  its  contract  to  pur- 
chase ore  of  claimant  because  priority  orders  Issued  by  the  Government 
leaves  the  purchaser  overstocked  with  ore. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

This  is  a  statement  of  claim,  Form  A,  filed  originally  with  tliis 
Board.  The  claimant  seeks  to  recover  its  loss  on  a  certain  contract 
entered  into  with  the  Tungsten  Products  Co.,  of  Maryland,  for  the 
sale  to  that  company  of  ore,  which  contract  the  Maryland  company 
canceled.  It  is  alleged  that  this  cancellation  was  brought  about  by 
reason  of  a  priority  order  issued  by  the  War  Industries  Board  on  the 
Maryland  company  requiring  it  to  deliver  tungsten  products  to  the 
Mid  vale  Steel  &  Ordnance  Co.,  which  company  was  under  contract 
with  the  United  States. 

It  appears  that  the  Tungsten  Products  Co.,  of  Maryland,  also  had 
contracts  with  the  American  Metals  Co.  and  that  the  American  Met- 
als Co.  had  canceled  its  contracts  with  the  Maryland  company  for 
the  reason  that  this  priority  order  delayed  the  receipt  of  the  Mary- 
land company's  product  by  the  Americnn  Metals  Co.  to  such  an  ex- 
tent that  such  delay  amounted  to  a  breach,  of  the  contract.  The  con- 
sequence of  this  cancellation  by  the  American  Metals  Co.  was  to  leave 
on  the  hands  of  the  Maryland  company  such  an  amount  of  basic  ore 
that  the  basic  ore  contracted  for  by  the  Maryland  company  with 
this  company  was  no  longer  needed. 
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DECISION. 

No  evidence  has  been  submitted  by  the  claimant,  nor  is  any  be- 
lieved to  exist,  of  any  agreement  made  by  any  person  acting  under 
the  authority  of  the  Secretary  of  War  or  the  President  on  which 
can  be  predicated  any  obligation  to  pay  the  loss  suffered  by  the 
claimant. 

Damages  to  persons  not  parties  to  priority  orders,  but  injuriously 
affected  by  such  a  chain  of  causation  as  is  set  out  above,  are  not  an 
obligation  of  the  United  States.  (Moore^  etc.^  v.  Rockford  Knitting 
<7«>.,260Fed.,278.) 

DISPOSITION. 

A  final  order  will  issue  denying  the  claimant's  claim. 
Col.  Delafield  and  Mr.  Bayne  concurring. 
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Case  No.  1706. 

In  re  CLAIM  OF  CONWAY  CLOTHING  CO. 

1,  NEGOTIATIONS— NO  AGBEEMENT.— Where  claimant  had  negotiations 
with*  the  Government  for  a  clothing  contract  which  was  prepared  in 
writing  and  submitted  to  claimant  but  was  not  executed  by  either  party, 
and  claimant  is  unable  to  fix  dates  of  interviews  or  the  name  of  any 
Government  agent  taking  part  in  them,  there  is  no  agreement  within 
the  terms  of  the  act  of  March  2,  1919. 

3.  CLAIH  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
an  oral  agreement  for  overcoats.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed,  and  the  claim  comes  to  this  Board 
on  appeal  from  the  Claims  Board,  Director  of  Purchase. 

The  claim  is  for  expenses  and  obligations  incurred  for  rent,  ma- . 
chinery,  and  equipment  in  preparation  for  the  performance  of  an 
alleged  contract  with  the  Quartermaster  Corps,  United  States  Army, 
for  the  manufacture  of  40,000  uniform  overcoats. 

The  claim  was  set  for  a  hearing  before  this  Board  on  January 
26,  1920,  of  which  claimant  was  notified.  At  the  hearing  no  one 
appeared  to  represent  claimant.  Claimant  was  accordingly  notified 
that  if  it  still  desired  to  present  its  claim  in  person  it  was  at  liberty 
to  do  so  upon  advising  this  Board  to  that  effect  within  10  days.  No 
reply  has  been  had  from  claimant,  and  it,  therefore,  becomes  neces- 
sary to  dispose  of  the  claim  upon  the  record  as  it  stands. 

STATEMENT  OF  FACTS. 

Claimant  is  a  corporation  engaged  in  the  business  of  manufactur- 
ing clothing  in  New  York  City. 

It  appears  from  the  record  that  claimant  had  a  series  of  contracts 
with  the  Quartermaster  Corps  during  the  year  1918  covering  various 
articles  of  clothings  upon  which  it  was  engaged  from  a  period  ex- 
tending from  June  to  November  of  1918. 

During  that  period  claimant  appears  to  have  made  certain  pur- 
chases of  sewing  machinery  and  equipment  suitable  for  the  work  on 
which  it  was  engaged. 

Sometime  prior  to  October  29,  1918,  claimant  appears  to  have  had 
negotiations  with  the  depot  quartermaster's  office  in  New  York  City 
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looking  to  the  issuance  of  the  contract  to  claimant  for  40,000  over- 
coats at  $1.90  each,  or  an  aggregate  price  of  $76,000,  and  apparently 
a  contract  to  this  effect  was  prepared  in  writing  to  be  executed  by 
claimant  and  Maj.  John  B.  Holt,  Quartermaster  Corps,  located  at 
New  York,  to  bear  No.  7610-N,  to  be  dated  October  29, 1918,  and  call- 
ing for  deliveries  up  to  February  21,  1919.  It  appears  also  that  this 
proposed  contract  was  submitted  to  claimant,  but  that  it  never  was 
executed  on  the  part  of  the  Government  and  never  was  actually  de- 
livered to  claimant  as  a  completed  document. 

Claimant  contends  that  this  uncompleted  contract  was  the  culmi- 
nation of  negotiations  had  during  the  summer  of  1918  with  the  depot 
quartermaster's  office  in  New  York,  in  the  course  of  which  claimant 
was  promised  a  contract  in  the  terms  above  set  forth  by  some  one 
in  the  depot  quartermaster's  office,  and  on  the  strength  of  this 
promise  that  it  made  the  expenditures  and  incurred  the  obligations 
covered  by  the  claim. 

All  negotiations  leading  to  the  actual  issuance  of  this  contract  ap- 
pear to  have  terminated  on  November  12,  1918. 

DECISION. 

Upon  this  record  it  is  not  possible  to  hold  otherwise  than  that  the 
evidence  is  not  sufficient  to  sustain  the  claim. 

The  statement  of  expenses  made  by  claimant  in  its  statement  of 
claim  covers  a  period  extending  from  June  to  November,  1918,  dur- 
ing which  it  was  working  on  a  number  of  other  contracts. 

It  is  not  possible  from  the  record  to  connect  these  purchases  with 
the  alleged  contract  on  which  claimant  relies.  Moreover,  claimant 
is  not  able  to  furnish  the  date  of  the  negotiations  leading  up  to 
this  contract  or  the  name  of  the  officer  in  the  New  York  depot 
quartermaster's  office  with  whom  such  negotiations  were  conducted, 
but  states  that  its  claim  must  stand  or  fall  on  the  record  as  it  is.  On 
the  other  hand,  Mr.  Harry  L.  Wells,  who  was  acting  chief  of  the 
uniform  section  of  the  New  York  depot  quartermaster's  office  during 
1918,  and  who  presumably  would  be  conversant  with  the  negotia- 
tions, if  any,  states  that  while  he  remembers  having  some  dealings 
with  claimant  concerning  uniform  contracts,  he  did  not  at  any  time 
promise  claimant  a  contract. 

In  view  of  the  foregoing,  there  is  not  sufficient  evidence  to  show 
any  agreement  between  claimant  and  the  Government. 

DISPOSITION. 

The  claim  should  be  denied. 

(/ol.  Delafield  and  Mr.  Patterson  concurring. 
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Case  No.  1915. 

In  re  CLAIM  OF  MADDOZ  TABLE  CO. 

1.  ADDITIONAL  OBDEB;  NO  EXTBA  EXPENSE.— Where  a  formal  order  had 

been  given  for  airplane  propellers,  and  later  a  request  for  the  ship- 
ment of  five  propellers  for  a  special  purpose  is  made,  claimant  is  en- 
titled to  no  adjustment,  even  if  it  was  Justified  in  treating  the  request 
to  ship  as  an  additional  order,  if  in  fact  it  incurred  no  expense  on 
account  thereof  and  no  propellers  were  made,  or  expense  incident  to  the 
making  of  propellers  incurred,  after  the  receipt  of  the  letter  requesting 
that  five  propellers  be  shipped. 

2.  EVIDENCE— AFFIDAVITS.— Where    witnesses    testified    in   detail    at    the 

trial,  their  testimony  will  not  be  considered  as  contradicted  by  affida- 
vits filed  with  the  Board   of  others   who  did  not   appear  for   cross- 
examination. 
8.  CLAIH   AND    DECISION.— Claim    under    act    of    March    2,    1919,    for    five 
airplane  propellers.    Held,  claimant  not  entitled  to  recover. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  for  $420,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States.  The  claim  was  set  for  hearing,  but  the  claimant 
did  not  appear. 

2.  Claimant  had  a  formal  contract.  No.  2750  Signal  Corps,  based 
on  order  No.  20564,  for  250  airplane  propellers  at  a  unit  price  of  $84. 

3.  On  or  about  June  19,  1918,  it  received  a  letter  under  date  of 
June  17,  from  the  Office  of  the  Director  of  Aircraft  Production, 
reading : 

"  1.  This  office  has  been  requested  to  arrange  for  the  shipment  of 
five  propellers  to  be  used  for  exhibition  purposes  at  different  county 
fairs. 

"  2.  Inasmuch  as  your  company  is  the  only  one  at  this  time  man- 
ufacturing 8-25  design,  it  is  requested  that  you  prepare  five  pro- 
pellers of  this  type  to  be  manufactured  in  exact  accordance  with 
specifications,  but  with  the  exception  of  your  trade-mark. 

"  3.  Shipping  instructions  will  then  be  issued  immediately  for  the 
forwarding  of  these  propellers  as  directed." 
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4.  Under  date  of  June  22d,  the  claimant  replied  as  follows : 

"  We  acknowledge  yours  of  the  17th  inst.,  requesting  us  to  enter 
order  for  five  propellers  8-25  design,  which  we  infer  are  to  be  manu- 
factured from  oak  same  as  those  manufactured  by  our  order  No. 
20.5G4,  contract  No.  2750. 

"  We  understand  this  is  in  addition  to  the  quantity  covered  by  the 
above-named  contract,  and  will  proceed  at  once  with  the  manufacture 
of  same. 

"  Will  we  be  furnished  with  a  special  order  and  contract  number 
to  cover  this  additional  order?" 

5.  After  the  close  of  business  June  24,  claimant  received  from  the 
signal  equipment  office  the  following  telegram  concerning  claimant's 
letter  of  the  22d : 

"  Five  propellers  to  be  finished  for  exhibition  purposes  to  apply  on 
original  order.    Shipment  must  be  made  within  one  w^eek." 

6.  Claimant  states  that  when  the  letter  of  June  17,  1918,  was  re- 
ceived on  June  19  all  the  propellers  necessary  to  fill  its  pending  order 
had  been  cut  out  and  glued,  and  those  not  already  shipped  were  well 
along  toward  completion ;  that  it  immediately  had  six  propellers  cut 
out  and  glued  up,  one  extra  being  included  to  allow  for  defects  and 
rejections,  and  that  on  June  24,  1918,  the  same  were  all  rough-cut. 

7.  George  L.  Weller,  a  Government  inspector  who  had  his  office 
in  the  plant  of  the  claimant,  and  spent  about  three-fourths  of  his 
time  there,  produced  at  the  hearing  what  he  stated  were  office  records 
made  in  the  claimant's  plant  at  the  time  of  the  transactions  recorded. 
These  showed  that  the  particular  five  propellers  for  which  claim  is 
made  were  cut  out  and  glued  on  June  8,  1918. 

8.  Mr.  Weller  testified  claimant  made  270  propellers  at  the  outset 
in  order  to  have  20  to  cover  rejections,  and  that  subsequently,  on 
June  8,  it  had  5  more  glued  for  the  same  purpose,  although  the  in- 
spectors then  expressed  the  opinion  that  there  were  already  enough 
to  cover  rejections.  Mr.  Weller  testified  that  claimant  manufactured 
only  275,  and  that  none  of  them  were  begun  after  the  receipt  of  the 
letter  of  June  17. 

DECISION. 

1.  Claimant  may  well  have  believed  from  the  letter  of  June  17  that 
it  was  ordered  to  manufacture  five  additional  propellers,  but  its 
reply:  "We  understand  this  is  in  addition  to  the  quantity  covered 
by  the  above-named  contract,"  indicates  it  was  not  wholly  free  from 
doubt  on  that  point. 

2.  Assuming  that  the  claimant  might  be  entitled  to  compensation 
by  reason  of  work  done  on  the  faith  of  this  correspondence,  the 
weight  of  the  evidence  indicates  that  the  work  was  not  done  there- 
under but  under  a  previous  contract,  and  with  a  view  merely  to  ful- 
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filling  that  contract  by  making  ample  provision  for  possible  rejec- 
tions of  manufactured  propellers. 

3.  It  may  be  that  if  claimant  had  seen  fit  to  appear  at  the  hearing 
it  could  have  reconciled  its  claim  with  the  evidence  for  the  Govern- 
ment. This  Board,  however,  can  not  accept  affidavits  of  those  who 
do  not  appear  for  cross-examination  as  contradicting  the  circumstan- 
tial testimony  of  witnesses  who  testify  at  the  hearing. 

4.  The  Board  must  conclude  that  claimant  is  in  error  in  asserting 
that  the  five  propellers  in  question  were  manufactured  upon  the  faith 
of  the  letters  of  June  17  and  June  22,  1918,  and  that,  accordingly 
claimant  has  not  established  the  alleged  contract. 

DISPOSITION. 

An  order  will  issue  from  this  Board  denying  relief. 
Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2313. 

Irt  re  CLAIM  OF  SPLITDOSF  ELECTSICAL  CO. 

1.  BEFOBMATION  OF  CONTEACT. — Where  a  formal  contract  provided  for 
the  price  and  stated  that  said  price  was  taken  from  the  current  cata- 
loerne  of  claimant  and,  after  performance,  it  was  discovered  that  the 
prices  stated  in  the  contract  were  less  than  the  prices  stated  in  the 
current  catalogue,  and  claimant  renders  voucher  according  to  the  price 
in  the  catalogue,  and  is  refused  payment,  and  claimant  changes  the 
voucher  to  conform  to  the  contract  price  and  receives  payment,  claim- 
ant is  not  entitled  to  a  reformation  of  the  contract. 

8.  WAIVEE. — In  such  a  case  claimant  waived  any  right  it  might  have  had 
of  a  reformation  by  amending  his  voucher  and  accepting  payment. 

8.  TWO  DIFFEEENT  PEICES  PEOVIDED  FOP  IN  THE  CONTEACT.— Where 
certain  items  were  not  paid  for  hy  reason  of  having  the  wrong  number, 
and  it  appears  that  the  contract  provided  for  a  unit  price  of  10  cents, 
and  the  catalogue  provided  for  a  unit  price  of  60  cents,  and  there 
was  no  waiver  as  in  the  case  of  the  other  items,  the  contractor  may 
be  paid  according  to  the  unit  price  of  60  cents,  which  is  deemed  to 
be  the  correct  price  according  to  the  intent  of  the  parties. 

4.  CLAIH  AND  DECISION. — Claim  is  made  under  a  formal  contract  for 
$610.83  by  reason  of  the  contract  providing  for  two  dilferent  prices 
for  the  same  articles,  claiming  the  contract  should  be  reformed.  Held, 
claimant  is  not  entitled  to  reformation  or  to  recovery  with  the  excep- 
tion of  one  item  amounting  to  $78. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIOTX  AND   NATURE  OF  CLAIM. 

This  claim  was  originally  submitted  to  the  Claims  Board,  Office 
of  the  Director  of  Purchase,  which  board  declined  to  assume  juris- 
diction. The  claim  was  then  filed  here.  The  relief  asked  for  is 
reformation  on  the  ground  of  mistake. 

FINDING    OF    FACTS. 

1.  On  September  9,  1918,  the  claimant  company  entered  into  an 
agreement  with  the  United  States,  evidenced  by  contract  Motors 
No.  389  on  Purchase  Request  No.  1098  for  the  delivery  of  ignition 
parts  for  Indian  motor  cycles.  The  purchase  request  provides  as 
follows : 

"  Splitdorf  Electrical  Co.  ignition  parts  in  quantities  and  of  the 
description  shown  on  the  attached  list.  Prices  shown  are  list  taken 
from  current  catalogue." 
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A  schedule,  A,  was  attached  to  the  contract,  which  provides,  in 
part,  as  follows : 

"  Splitdorf  ignition  parts  in  the  quantities  and  of  the  description 
shown  on  the  attached  list  marked  '  Schedule  X,'  which  is  made  a 
part  hereof,  like  article  commercially  furnished  to  the  trade. 

"  Prices  shown  in  Schedule  X  are  taken  from  current  catalogue." 

The  prices  listed  in  Schedule  X  purport  to  be  taken  from  the 
current  catalogue,  but  said  prices  vary  from  the  prices  named  in 
the  catalogue  as  to  a  nunil)er  of  items.  The  difference  between  the 
prices  named  in  the  catalogue  and  the  prices  named  in  Schedule  X 
aggregates  about  $600  in  favor  of  the  claimant. 

2.  The  claimant  proceeded  to  manufacture  and  deliver  the  articles 
called  by  for  the  contract  without  taking  any  action  to  correct  the 
discrepancy  between  Schedule  X  and  the  catalogue.  The  entire  con- 
tract was  completed,  and  all  articles  delivered  except  parts  Nos. 
8747,  4377,  1601-A,  2928,  4228,  and  4266.  When  the  work  was 
completed  and  the  articles  delivered,  with  the  exception  of  those 
stated  above,  the  claimant  submitted  vouchers  and  invoices  in  the 
amounts  specified  in  the  current  catalogue.  When  these  vouchers 
were  submitted  for  payment,  claimant  was  informed  that  it  could 
not  receive  payment  unless  it  caused  the  vouchers  to  be  amended 
to  correspond  with  the  prices  specified  in  Schedule  X.  The  claimant 
then  withdrew  its  vouchers  and  submitted  other  vouchers  to  cor- 
respond with  Schedule  X,  and  such  vouchers  so  corresponding  were 
paid.  There  is,  however,  one  item  under  Schedule  X  for  which 
the  claimant  has  neither  submitted  a  voucher  or  received  payment. 
As  to  this  item  two  errors  occurred  in  the  preparation  of  the  list 
in  Schedule  X.  The  part  number  is  specified  in  Schedule  X  to  be 
8747  instead  of  14371,  and  the  unit  price  is  specified  in  Schedule 
X  as  10  cents  instead  of  60  cents.  Tliis  article  was  shipped  under 
item  14371  and  was  accepted  by  the  United  States,  but  was  not  given 
credit  for  delivery,  inasmuch  as  the  article  was  not  delivered  under 
item  8747  of  the  Schedule  X  list.  The  claimant  asks  that  the  con- 
tract be  reformed  on  the  ground  of  mistake,  and  it  is  admitted  that 
a  mistake  occurred  as  set  out  above. 

DECISION. 

The  claimant  company  having  submitted  vouchers  setting  forth 
that  the  prices  named  therein  were  in  accordance  with  the  contract, 
and  having  accepted  payment  thereunder  with  full  knowledge  at  that 
time  of  the  mistake,  it  must  be  concluded  that  as  to  such  articles 
as  it  has  accepted  payment  for,  it  has  waived  right  to  ask  for  refor- 
mation. As  to  all  such  other  articles,  its  claim  for  reformation  must 
therefore  be  denied. 
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With  reference  to  item  No.  8747,  unit  price  $0.10  (Schedule  X) 
200  cams  (1.  h.),  which  item  should  be  part  No.  14371,  unit  price 
$0.60,  it  may  be  paid  the  correct  price  according  to  the  intention  of 
the  parties,  which  price  is  hereby  decided  to  be  $0.60  each,  or  the  ag- 
gregate of  $78. 

DISPOSITION. 

The  papers  herein  will  be  transmitted  to  the  Claims  Board  Office 
of  the  Director  of  Purchase,  with  the  suggestion  that  a  certificate 
of  fair  value  for  $78,  in  consideration  of  the  delivery  to  and  accept- 
ance by  the  United  States  of  200  cams,  part  No.  14371  (1.  h.),  and 
pursuant  to  the  intention  of  the  parties  under  the  said  contract,  be 
issued  to  the  claimant.  In  all  other  respects  this  claim  must  be 
denied. 

Col.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  566. 

In  re  CLAIM  OF  THE  ALTnONXTH  GOODS  ICAHXTFACTVBINO  CO. 

1.  REIMBURSEHEN'T  FOR  EXPENDITTT&ES  IN  ANTICIPATIOH  OF  CON- 
TRACT.— ^In  the  absence  of  an  agreement,  claimant  is  not  entitled, 
nnder  the  act  of  March  8,  1919,  to  reimbnrsement  for  expenditures 
made  in  anticipation  of  obtaining  a  contract.  A  recommendation  tluit 
claimant  be  awarded  a  contract  is  not  an  agreement. 

8.  CLAIM  AND  DECISION.— Claim  nnder  the  act  of  March  2,  1919,  based  upon 
written  notification  that  claimant  had  been  recommended  for  a  con- 
tract for  300,000  canteen  cnps.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT  AND  DECISION. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  upon  a  form  of  claimant's  own  devising  has  been  filed  prior 
to  June  30,  1919.  Claimant's  attention  was  called  by  letter  dated 
August  12,  1919,  from  this  Board  to  the  fact  that  said  statement 
of  claim  was  defective  in  that  it  did  not  allege  all  the  matters  re- 
quired to  be  shown  to  bring  said  claim  within  said  act  of  March  2, 
1919. 

Claimant's  attention  was  further  called  to  said  omission  by  a  let- 
ter of  September  20  and  a  letter  of  September  26,  1919,  but  no 
amendment  to  said  notice  of  claim  was  ever  made,  so  far  as  shown 
by  the  records  of  this  Board. 

The  nature,  terms,  and  conditions  of  the  alleged  agreement  rest- 
ing entirely  upon  the  correspondence  hereinafter  set  forth,  it  is 
apparently  a  class  A  claim. 

A  hearing  was  held  at  the  office  of  the  Board  on  January  15,  1920. 

FINDINGS   or   FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

I. — Claimant  is,  and  at  the  times  hereinafter  mentioned  was,  en- 
gaged in  the  manufacture  of  aluminum  ware  at  Manitowoc,  Wis., 
and  Newark,  N.  J.  Prior  to  October  11,  1918,  it  had  been  engaged 
in  the  manufacture  of  goods  upon  Government  contracts  or  orders, 
including  one  contract  for  1,000,000  aluminum  canteens.  This  con- 
tract has  been  fully  settled  and  terminated. 

II. — On  or  about  October  11,  1918,  claimant  wrote  and  dispatched 
a  letter  which  was  duly  received  by  the  addressee,  as  follows : 
314 
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[COPY.] 

October  11, 1918. 
Liieut.  E.  C.  Hunter, 

0-ffice  of  Quartermaster  General^  Hardware  and  Metals  Division^ 
Kitcken  and  Camp  Emiipmsnt  Branch  No.  5,  1800  Virginia 
Avenue y  Washington^  t).  C. 

Re  canteens,  cups,  and  meat  pans. 

Dear  Sir:  We  have  gone  over  the  orders  we  have  in  the  process 
of  manufacture  and  find  we  will  have  them  all  completed  and  shipped 
on  or  before  December  1, 1918. 

Our  production  has  been  increased  from  time  to  time,  and  we  are 
now  making  more  than  15,000  per  day  and  soon  will  be  making 
25^0  per  day. 

We  would  like  further  orders,  so  that  we  could  place  our  orders 
for  German  silver,  chains,  steel,  etc.,  before  the  winter  comes  on,  so 
that  we  will  not  be  held  up  for  want  of  same. 

Furthermore,  in  order  to  keep  our  organization  intact,  we  must 
know  very  soon  whether  or  not  we  are  to  receive  any  further  orders. 

Enclosed  find  our  proposal  on  canteens,  cups,  and  meat  pans,  which 
we  trust  will  interest  you. 
Yours,  very  truly. 

Aluminum  Goods  Mfg.  Co. 

GV:  EHK 

Enclosure — 1. 

III. — On  or  about  October  16, 1918,  claimant  wrote  and  dispatched 
a  letter  dated  on  that  day,  which  was  duly  received  by  the  addressee, 
as  follows : 

[COPY.] 

October  16,  1918. 
Lieut.  E.  C.  Hunter, 

Oflce  of  the  Quartermaster  General. 

Hardware  and  Metals  Division^ 

1800  Virginia  Avenue^  Washington^  D,  C, 
Dear  Sir  :  I  beg  to  inform  you  that  our  Newark  factory  expects 
to  have  their  entire  order  for  canteen  cups  completed  not  later  than 
Nov.  15,  and  we  are  very  anxious  to  know  whether  or  not  we  should 
continue  the  manufacture  of  same  at  our  Newark  factory. 

If  you  desire  us  to  keep  our  organization,  etc.,  intact,  we  must  knoTv 
immediately  whether  or  not  we  are  to  receive  any  more  orders ;  other- 
wise our  organization  will  probably  leave  us  and  seek  employment 
elsewhere. 

If  necessary,  and  should  you  desire  a  conference  with  me  on  the 
subject  in  Washington,  kindly  wire  me. 

We  hope  you  can  see  your  way  clear  to  favor  us,  as  we  have  a 
capacity  there  of  not  less  than  10,000  per  day. 
If  possible,  wire  us  your  decision. 

Yours,  for  the  fourth  Liberty  loan. 

Aluminum  Goods  Mfg.  Co. 

By 

GVrEHK 

Copy  to  Mr.  Bemus  Koenig.  r^  i 
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IV. — On  or  about  October  22,  1918,  a  letter  dated  on  that  daj'  was 
written  and  dispatched  from  the  office  of  the  Acting  Quartermaster 
General  to  claimant  and  duly  received,  as  follows : 

(Copy.) 

October  22,  1918. 
No.:  414.3  HM-P. 

From :  Acting  Quartermaster  General. 
To :  Aluminum  Goods  Manufacturing  Co.,  Manitowoc,  Wis. 
Subject:  Canteen  cups. 

1.  In  answer  to  your  letter  of  October  16th  we  wish  to  advise  that 
we  have  already  recommended  you  for  an  order  of  500,000  canteen 
cups,  to  be  packed  for  export.  It  is  now  a  rule  in  the  Quartermaster 
Corps  that  orders  can  not  be  promised  to  prospective  contractors; 
this  to  protect  the  Quartermaster  Corps  against  the  event  of  adverse 
decision  upon  our  recommendations  to  the  Review  Board.  As  stated 
above,  however,  we  have  made  this  recommendation  for  your  Newark 
plant  and  hope  to  obtain  an  order  nmnber  for  you  before  many  days. 
By  authority  of  the  Acting  Quartermaster  General : 

W.  A.  Graham, 
Chief  Hardware  and  MetaU  Division^ 
By  E.  Carlisle  Hunter, 
XieuL,  Ord.  Der*    T\  S.  A. 
ECH-AMS 

V. — On  or  about  October  28,  1918,  claimant  \\i  _j  and  dispatched 
a  letter  dated  on  that  day,  which  was  duly  received  by  the  addressee, 
as  follows : 

(  COPY. ) 

October  28,  1918. 
Lieut.  E.  C.  Hunter, 

Office  of  the  Quartern  aster  (reneral^ 

Hardware  cC'  Metals  Dtvision^  1800  Virgima  Ave.^ 

Washington^  D.  C. 

Ue  canteen  cnps. 

Dear  Sir:  We  have  your  letter  of  October  22  and  note  that  you 
have  made  recommendation  that  we  be  favored  with  an  order  for 
500,000  canteen  cups  for  export,  to  be  made  at  our  Newark  plant. 

Our  Newark  factory  wired  us  this  morning  that  their  present  order 
was  completed,  and  I  therefore  wired  them  to  continue  the  manu- 
facture of  cups. 

I  hope  that  you  will  send  us  an  order,  or,  better  still,  wire  us  the 
order  number  as  soon  as  your  recommendation  has  been  passed  by  the 
review  board. 

Yours,  very  truly, 

Aluminum  Goods  Mfg.  Co., 

By 

GV.EHK. 
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VI. — On  October  31,  1918,  a  letter  dated  on  that  day  was  written 
sknd  dispatched  from  the  office  of  the  Director  of  Purchase  to  claimant 
und  duly  received,  as  follows : 

( COPY. ) 

Oct.  31, 1018. 
Iso.:  414.3  HM-P. 
From :  The  Director  of  Purchase. 

To :  Aluminum  (Joods  Manufacturing  C^ompany,  Manitowoc,  Wis. 
Subject :  Canteens  and  cups. 

1.  We  have  your  two  letters  of  October  28th  and  telegrams  of 
October  30th,  one  addressed  to  Mr.  Jerrison  and  one  to  me.  After 
Tour  conversation  with  the  writer  upon  your  visit  to  Washington,  we 
Relieved  that  you  thoroughly  understood  that  the  Aluminum  Goods 
Manufacturing  Company  would  be  properly  taken  care  of  and  given 
«very  opportunity  to  obtain  mess-equipment  business. 

2.  You  will  note  that  the  advertisement  read  that  the  business 
would  be  placed  on  or  before  November  5th.  We  can  advise  you  that 
both  the  canteen  and  cup  authorizations  are  closed  and  have  been  for 
several  days.  The  interests  of  the  Aluminum  Goods  Manufacturing 
Company  were  properly  looked  out  for,  and  you  were  recommended 
for  569,712  canteens  at  56  cents  for  export  shipment. 

3.  The  cup  situation  has  changed  slightlv  m  that  our  authoriza- 
tion was  decreased  by  over  650,000  through  a  clerical  error  in  the 
Ordnance  Department.  It  was,  therefore,  necessary  to  reduce  our 
award  for  Newark  to  300,000  cups.  If  this  decrease  in  authorization 
had  not  taken  place,  the  recommendation  would  have  gone  through 
xis  we  previously  advised  you. 

4.  At  this  time  it  appears  to  us  that  the  requirements  for  mess 
equipment  will  be  reduced  rather  than  augmented.  The  anticipated 
requirements  have  been  considerably  in  excess  of  actual  demands, 
ivherefore,  we  do  not  expect  any  further  authorizations  to  procure  at 
least  until  next  Januarjj'. 

5.  This  information  is  entirely  unofficial  and  we  are  endeavoring 
to  point  out  to  you  the  situation  as  it  appears  to  us  so  that  you  can 
act  as  you  see  fit.  It  would  be  our  advice  to  taper  off  production  so 
that  present  contracts  in  conjunction  with  those  for  which  we  have 
recommended  you,  would  last  you  at  least  up  until  April  1, 1919.  As 
jou  perhaps  know  we  are  now  buying  requirements  through  June, 
1919,  and  it  is  a  question  whether  we  will  be  authorized  to  procure 
beyond  June  requirements  until  after  the  first  of  the  year.  We  are, 
therefore,  making  this  suggestion  with  a  view  to  keeping  your  plants 
in  continuous  production  and  holding  your  organization  intact. 

6.  As  stated  above  we  are  advising  merely  on  our  best  knowledge 
and  in  no  way  obligating  you  to  act  thereupon. 

By  authority  of  the  director  of  purchase: 

W.  A.  Gr.\ham, 
Chiefs  General  Supjdies  Division. 
ByE.  Carlisle  Hunter, 
ECH-AMS  Lieut,  Ord,  Dept,  V.  S.  A. 
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VII. — On  or  about  November  13,  1918,  claimant  wrote  and  dis- 
patched a  letter  dated  on  that  day  which  was  duly  received  by  the 
addressee,  as  follows: 

(Copy.) 

Nov.  13,  1918. 
Lieut.  E.  C.  Hunter, 

Metals  and  Hardware  Division^  Ordnance  Department^ 
1800  Virginia  Ave,^  Washington^  D,  C, 
Dear  Sir:  I  beg  to  inform  you  that  since  receiving  your  letters 
stating  that  you  had  recommended  that  we  be  favored  with  further 
canteen  cup  orders,  we  have  placed  our  orders  for  raw  materials 
covering  300,000  cups,  but  have  made  no  preparations  for  a  further 
supply  of  canteens. 

We  are  giving  you  this  information,  and  if  it  is  at  all  possible 
we  hope  you  will  be  able  to  confirm  and  send  us  an  order  for  the 
300,000  cups. 

Yours,  very  truly, 

Aluminum  Goods  Mfg.  Co. 
Bv 
GV: EHK 

VIII. — On  or  about  November  16,  1918,  a  letter  dated  on  that  day 
was  written  and  dispatched  from  the  Office  of  the  Director  of  Pur- 
chase and  Storage  to  claimant  and  duly  received,  as  follows: 

( COPY. ) 

November  16,  1918. 
No :  414.3  GS-P. 

From :  The  Director  of  Purchase  and  Storage. 
To :  Aluminum  Goods  Manufacturing  Company,  Manitowoc,  Wis. 
Subject :  Mess  equipment. 

1.  We  have  your  letter  of  November  14th  with  reference  to  canteens 
and  canteen  cups. 

2.  As  we  have  already  advised  you,  you  were  recommended  for  an 
order  for  300,000  cups  to  be  made  up  in  your  Newark  plant.  Due  to 
the  rapid  change  of  affairs  this  office  has  done  no  procuring  in  over 
a  week  and  recommendations  now  in  process  are  being  temporarily 
held  uo.  We  are  unable  to  determine  what  action  will  be  taken  on 
those  contracts  not  as  yet  issued.  We  would,  however,  recommend 
that  the  matter  be  allowed  to  remain  dormant  until  a  definite  policy 
is  determined  upon  by  the  General  Staff.  We  are  unable  to  deter- 
mine how  you  could  conveniently  arrange  for  your  raw  materials 
for  these  cups  without  the  Government  order  number,  and  we  must 
advise  at  this  ])oint  that  the  Office  of  the  Director  of  Purchase  and 
Storage  can  be  in  no  way  responsible  for  any  action  you  might  take 
on  your  own  initiative. 

3.  Canteen  recommendations  are  made,  as  we  have  already  noti- 
fied you,  and  the  situation  on  this  item  is  identical  with  that  of  cuns. 

4.  We  shall  be  glad  to  notify  you  when  any  of  these  recommenda- 
tions are  released  in  the  form  of  contracts,  and  will  keep  you  posted 
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on  any  action  of  the  Government  which  might  be  of  interest  to  you 
in  formulating  a  definite  policy. 

By  authority  of  the  Director  of  Purchase  and  Storage  : 

Wm.  a.  Graham, 
Chiefs  General  Supplies  Division^ 
By  W.  Carlisle  Hunter, 
Lieut,  Q.  M.  C,  U.  S.  A. 
ECH-AMS 

IX. — On  or  about  November  22,  1918,  a  letter  dated  on  that  day 
was  written  and  dispatched  from  the  office  of  the  Director  of  Pur- 
chase and  Storage  to  claimant  and  duly  received,  as  follows : 

(Copy.) 

November  22,  1918. 
No.  414.3  GS^P. 

From :  The  Director  of  Purchase  and  Storage. 
To:  Aluminum  Goods  Manufacturing  Co.,  Manitowoc,  Wis. 
Subject :  Mess  equipment. 

1.  Listed  below  are  all  reconmiendations  made  by  this  office  cover- 
ing mess  equipment  items  for  your  concern. 

569,712  canteens,  model  1910. 
300,000  cups,  model  1910. 

2.  The  canteen  contract  has  not  been  passed  upon  by  the  Board  of 
Heview.  Due  to  the  surplus  canteens  on  hand,  this  contract  will,  un- 
doubtedly, never  be  issued  to  you.  You  had,  therefore,  best  consider 
tliis  matter  dead. 

3.  We  understand  that  work  has  already  commenced  in  your  New- 
ark plant  on  the  prospective  order  for  300,000  cups.  Every  effort  is 
being  made  by  this  office  to  get  this  order  through  and  we  believe  it 
will  Tbe  accomplished.  As  we  have  previously  recommended,  how- 
ever, we  strongly  advise  that  as  little  action  be  taken  on  these  cups  as 
possible. 

4.  Please  acknowledge  receipt  of  this  letter. 

By  authority  of  the  Director  of  Purchase  and  Storage : 

Wm.  a.  Graham, 

Chief,  General  Supplies  Division, 

By  E.  Carlisle  Hunter, 

Lieut.  Q.  M.  a. 
ECH— AMS. 

X. — On  or  about  November  25, 1918,  claimant  wrote  and  dispatched 
n  letter  dated  on  that  day  which  was  duly  received  by  the  addressee, 
as  follows : 

(OOPY.) 

Nov.  25, 1918. 
Lieut.  E.  Carlisle  Hunter, 

Quartermaster  Corps,  Hardware  and  Metals  Division, 
1800  Virginia  Ave.,  Washdngton,  D.  C. 

Dear  Sir:  Your  communication  of  November  22  regarding  mess 
equipment  received.  , 
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1.  Canteens:  We  are  not  interested  in  any  further  orders  except 
the  completion  of  our  present  contract  and  will  consider  this  matter 
dead  as  you  suggest. 

2.  Cups  for  canteens :  As  stated  in  our  former  letter,  we  would  like 
to  have  an  order  for  an  additional  300.000,  but  are  not  talcing  any 
more  action  than  necessary  toward  completion.  We  have,  however, 
all  of  the  stock  for  the.se  cups  on  hand,  some  made  up  and  some  in  the 
process  of  manufacture. 

Yours,  very  truly, 

Aluminum  Goods  Mfg.  Co. 

By 
GVrEHK 

XI. — The  aggregate  amount  claimed  by  the  petitioner,  $44,227.65^ 
comprises  its  alleged  loss  on  materials  purchased  by  it  consisting  of 
aluminum  sheet,  aluminum  rivets,  omega  sheet,  omega  wire,  emery,, 
rag  paper,  sealing  wax,  wrapping  paper,  boxes,  waterproof  paper, 
and  omega  wire  hinge  pins,  to  a  total  amount  as  stated  in  its  notice 
of  claim,  of  $70,212.50,  from  which  it  deducts  a  salvage  value,  as  esti- 
mated by  it  in  its  said  notice  of  claim,  of  $25,984.85. 

Copies  of  invoices  presented  by  claimant  in  many  cases  bear  dates 
prior  to  October  22,  1918,  that  being  the  date  of  the  letter  of  the 
Acting  Quartermaster  General  to  claimant  stating  that  it  had  been 
recommended  for  an  order  for  500,000  canteen  cups  which  letter  is  set 
forth  in  Finding  of  Fact  IV. 

In  many  cases  these  invoices  bear  date  several  months  prior  to  said 
letter,  which  is  the  earliest  communication  in  date  offered  by  claimant 
in  which  the  statement  is  made  that  it  would  be  recommended  for 
a  contract. 

In  view  of  the  conclusion  as  to  this  claim  reached  by  the  Board,  it 
is  unnecessary  to  separate  these  items  and  determine  which,  if  any,, 
of  them  were  shown  to  have  been  purchased  on  the  faith  of  said  letter. 

CONCLUSION. 

The  only  witness  appearing  before  the  Board  at  the  hearing  held 
on  January  15,  1920,  was  H.  L.  Vits,  claimant's  purchasing  agent 
Nothing  appeared  from  his  testimony  which  supplemented  the  writ- 
ten evidence  set  forth  in  the  foregoing  findings  or  added  to  its  effect 
as  establishing  an  agreement  between  the  Government  and  the 
claimant  for  300,000  canteen  cups  or  any  other  number  of  canteen 
cups  or  other  articles.  The  claim,  therefore,  rests  entirely  upon  the 
correspondence,  and  it  is  the  conclusion  of  the  Board  that  it  does 
not  establish  any  agreement  on  the  part  of  the  Government  upou 
which  claimant  was  justified  in  relying  to  the  extent  of  purchasing- 
materials  or  entering  into  commitments  for  them. 
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The  letter  of  October  22,  1918  (Finding  IV),  while  advising 
claimant  that  a  recommendation  for  an  order  of  500,000  cups  haa 
been  made,  states  expressly, 

"  It  is  now  a  rule  in  the  Quartermaster  Corps  that  orders  can  not 
be  promised  to  prospective  contractors;  this  to  prevent  the  Quar- 
termaster Corps  against  the  event  of  adverse  decision  upon  our 
recommendations  to  the  Review  Board." 

In  the  letter  of  October  81  (Finding  VI),  it  is  stated: 

"  This  information  is  entirely  unofficial  aTid  we  are  endeavoring  to 
point  out  to  you  the  situation  as  it  appears  to  us  so  that  you  can  act 
as  you  see  fit,  *  *  *  As  stated  above  we  are  advising  merely  on 
our  best  knowledge  and  in  no  way  obligating  you  to  act  thereupon." 

These  are  the  only  two  letters  from  the  Government  to  claimant 
of  date  prior  to  November  12,  and  are  in  no  way  supplemented  by 
any  further  evidence  tending  to  establish  an  agreement  within  the 
act  of  March  2,  1919.  It  is  therefore,  the  conclusion  of  the  Board 
that  in  so  far  as  claimant  purchased  or  committed  itself  for  ma- 
terial in  the  expectation  of  a  contract  for  cups  it  took  a  business  risk 
for  which  the  Government  is  in  no  way  responsible. 

DECISION  AND  DISPOSITION. 

There  was  no  agreement  within  the  purview  of  the  act  of  March 
2,  1919,  between  the  United  States  of  America  and  claimant  which 
can  be  adjusted,  paid,  or  discharged  by  the  Secretary  of  War  under 
the  power  and  authority  conferred  upon  him  by  said  act. 

This  Board  will  enter  a  final  order  in  the  usual  form,  denying  the 
relief  applied  for. 

Col,  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1934. 

In  re  CLAIM.  OF  SANFORD  NARROW  FABRIC  CO. 

1.  REFUSAL  TO  SIOK  COKTRACT. — Where  on  October  19,  1918,  olalmant's 
representatiye  and  a  Government  official  entered  into  an  oral  contract 
for  the  mannfaotnre  of  70,000  yards  of  herringbone  tape,  deliTcries  to 
begin  Hoyember  16,  and  a  formal  written  contract  was  sent  claimant, 
the  terms  of  which  conformed  to  the  oral  contract,  and  claimant  re- 
fused to  sign  same,  there  is  no  binding  contract  subsequent  to  such 
refusal. 

8.  PRIOR  COMXITlCEirTS. — In  such  a  case,  where  it  appears  that  the  ma- 
terials intended  to  be  used  in  performing  this  contract  were  purchased 
prior  to  the  oral  contract,  there  is  no  obligation  on  the  GoYcmment  to 
reimburse  claimant  for  loss  on  such  commitments,  as  they  were  not 
purchased  "  upon  the  faith  of  the  same." 

3.  CLAnc  AND  DECISION.— Claim  is  made  under  the  act  of  March  8,  1919, 
for  $176.88  for  materials  purchased.  Held,  claimant  is  not  entitled 
to  recover. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  find  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  "  B,"  has  been  filed  under  Purchase,  Storage  and 
Traffic  Division,  Supply  Circular  No.  17, 1919,  for  $176.88  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  This  claim  is  for  loss  alleged  to  have  been  incurred,  amounting 
to  $176.88,  on  account  of  yarn  purchased  but  disposed  of  at  a  loss 
after  an  alleged  contract  with  the  Government  for  70,000  yards  of 
herringbone  tape,  aggregating  $1,944.44,  was  canceled. 

3.  On  October  19,  1918,  Mr.  Chapman,  a  civilian  employee  of  the 
Office  of  the  Acting  Quartermaster  General,  cotton  goods  branch, 
Washington,  had  a  conversation  with  the  claimant,  which  was  con- 
firmed on  the  same  day  by  letter  signed  "  Robert  G.  Pratt,  SubrCot- 
ton  Goods  Division,  webbing  section,"  of  the  Office  of  the  Acting 
Quartermaster  General,  which  letter  contained  the  following  para- 
graphs: 
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"  1.  Confirming  telephone  conversation  with  Mr.  Chapman  this 
morning,  this  office  proposes  to  send  you  an  order  for  70,000  yards 
of  li"  herringbone  ta^e,  unbleached,  the  price  to  be  $4.00  per  gross 
yards,  net  f .  o.  b.  your  factory,  delivery  to  be  made  at  the  rate  of 
10,000  yards  weekly,  beginning  November  16,  1918,  the  entire  order 
to  be  completed  by  January  4,  1919. 

"  2.  You  are  requested  to  send  as  soon  as  possible .  specifications 
for  the  above  material,  including  the  outside  number  of  warp  ends, 
the  number  of  picks  per  inch,  size  of  the  warp  and  filling  yarn, 
and  the  weight  per  gross  yards.  These  specifications  are  required 
in  making  up  a  formal  order." 

On  October  21  the  claimant  replied  as  follows : 

"  We  thank  you  for  your  order  for  70,000  yards  of  1^-inch  twill 
tape  and  same  will  have  our  attention. 

"  You  know  we  bouglit  sufficient  yarn  to  make  200,000  yards  of 
this  and  we  were  wondering  if  there  was  something  else  your  de- 
partment was  in  need  of  in  the  same  construction  so  we  can  use 
this  number.  We  do  not  know  just  exactly  how  many  pounds  there 
are,  but  will  let  j^ou  know  in  a  day  or  two. 

"  In  the  meantime,  if  there  is  anything  we  can  quote  on,  we  will 
be  very  glad  to  do  so." 

4.  On  October  29  the  office  of  the  Quartermaster  General,  New 
York,  sent  the  claimant  three  copies  of  contract  No.  7516-B,  dated 
October  26,  1918,  drawn  to  cover  the  proposed  order,  with  the  re- 
quest that  they  be  signed  and  returned  for  approval  and  completion 
of  signatures.  On  November  12  the  claimant  returned  the  contracts 
unexecuted,  with  the  advice  that  it  was  unable  to  start  deliveries  on 
November  16,  as  called  for  in  the  contract  (and  as  previously  agreed) , 
but  could  begin  deliveries  on  November  23,  and  so  asked  to  have 
the  delivery  dates  in  the  contract  altered  accordingly.  The  con- 
tract was  never  returned  to  the  claimant,  and  on  November  15  it 
received  notice  of  cancellation  of  the  order. 

5.  In  a  questionnaire,  which  is  part  of  the  record,  the  claimant 
makes  oath  that  it  purchased  the  yarn  to  fill  the  order  for  75,000 
yards  of  herringbone  tape  on  September  26  and  October  10,  1918. 
The  claimant  alleges  that  part  of  this  yarn  was  used  by  it  on  other 
work  at  a  loss  to  it  of  $96,  and  the  remainder,  was  returned  to  tlie 
contractor  from  which  it  was  purchased  at  a  loss  to  claimant  of 
$176.88.  None  of  it  was  used  in  the  manufacture  of  the  herringbone 
tape  for  the  Government,  because  the  claimant  did  not  begin  to  make 
that  tape  and  did  no  work  under  the  order  from  the  Government. 

DECISION. 

1.  By  letter  of  October  19,  1918,  the  Government's  representative 
notified  the  claimant  that  it  proposed  to  send  claimant  an  order  for 
70,000  yards  of  herringbone  tape  at  a  price  named,  "  delivery  to  be 
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made  at  the  rate  of  10,000  yards  weekly,  beginning  November  16, 
1918,  the  entire  order  to  be  completed  by  January  4, 1919." 

By  letter  of  October  21,  1918,  claimant  replied  expressing  its 
thanks  for  the  order  and  stating  that  it  had  "  bought  sufficient  yam 
to  make  200,000  yards  of  this  "  tape,  and  would  be  glad  to  use  this 
amount  if  the  department  had  other  requirements. 

When  a  contract  was  submitted  to  claimant  embodying  the  terms 
of  the  Government's  letter  of  October  19,  the  claimant  declined 
to  sign  the  contract  because  it  would  not  sign  a  contract  requiring 
the  first  delivery  to  be  made  on  November  16.  No  formal  con- 
tract, as  contemplated,  was  entered  into,  and  the  claimant  did  no 
work  under  the  proposed  order,  but  on  November  15  it  received 
notice  of  cancellation  of  the  said  order. 

2.  Whatever  interpretation  may  have  been  put  upon  the  two 
letters  above  quoted,  it  is  apparent  that  the  intention  of  the  parties 
as  expressed  thereby  was  to  subsequently  make  a  contract  which 
should  require  deliveries  to  be  made  10,000  weekly,  beginning 
November  16.  the  entire  order  to  be  completed  by  January  4,  1919. 
Time  was  an  essential  element  of  the  proposed  contract.  When, 
however,  the  proposed  contract  containing  these  essential  provi- 
sions was  submitted  to  the  claimant,  on  October  29,  it  declined  to 
sign  the  same  unless  the  delivery  dates  were  changed.  It  thereby 
withdrew  its  former  tentative  assent  to  make  a  contract  containing 
the  elements  of  agreement  which  the  Government  had  proposed. 
As  the  claimant  refused  to  be  bound  by  the  covenant  in  the  pro- 
posed contract  requiring  deliveries  to  begin  on  November  16,  and 
abrogated  the  preexisting  tentative  agreement,  it  follows  that 
neither  the  proposed  contract  nor  the  prior  alleged  agreement  laid 
any  burden  on  the  Government. 

3.  Even  though  it  be  admitted  that  there  was  an  agreement  in 
existence  between  October  21  and  November  12  (which  was  then 
abrogated  by  the  claimant),  it  is  not  shown  that  the  claimant  made 
any  expenditures  between  these  dates. 

On  October  21  the  claimant  had  on  hand  sufficient  material  to 
make  200,000  yards  of  herringbone  tape.  The  material,  sufficient 
for  70,000  yards  of  "tape,  which  forms  the  basis  of  the  claim  here 
presented,  was  purchased  by  the  claimant  on  September  26  and 
October  10,  prior  to  tlie  alleged  agreement  with  the  Government, 
which  was  made,  if  at  all,  on  October  19  or  21.  There  was  no  per- 
formance of  the  alleged  agreement,  in  whole  or  in  part,  prior  to 
November  12,  1918,  when  the  alleged  agreement  was  abrogated  by 
the  claimant. 

It  is  clear  that  the  material  in  question  was  not  purchased  as  a 
result   of   any  agreement   with   the   Government,  .but  was   merely 
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stock  on  hand  which  had  been  purchased  in  the  usual  course  of 
business  for  some  purpose  not  disclosed  by  the  record,  but  probably 
in  anticipation  of  future  orders.  The  claimant  refused  to  accept 
the  offer  of  a  contract  on  the  terms  tendered  by  the  Government, 
and  it  must,  therefore,  sustain  the  losses  caused  by  depreciation  in 
value  of  such  materials,  because  the  act  of  March  2,  1919,  does  not 
authorize  relief  under  the  circumstances  stated. 

4.  We  are  therefore  unable  to  find  that  the  claimant  made  any 
expenditures  on  faith  of  any  agreement,  which  finding  is  essential 
in  order  that  reimbursement  may  be  allowed  under  the  act  of 
March  2,  1919. 

5.  For  the  reasons  stated  the  Board  is,  therefore,  of  the  opinion 
that  the  relief  prayed  for  should  be  denied. 

Col.  Delafield  and  Mr.  Shirk  concurring. 
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Case  No.  185. 

In  re  CLAIM  OF  UNITED  STATES  AMMUNITION  00. 

1.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $3,033.23 
for  commitments  on  oral  contract  for  reclaiming  shells.  Held,  agree- 
ment was  made  for  reclaiming  80,000  shells  on  a  cost-plus- 10-per-cent 
basis. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $3,033.23,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  On  or  about  the  4th  day  of  November,  1918,  Capt.  H.  S.  Gar- 
rett, of  the  Ordnance  Department,  telephoned  Mr.  Hemsworth,  a 
representative  of  the  claimant  at  Poughkeepsie,  N.  Y.,  and  requested 
the  claimant  to  undertake  the  work  of  cleaning,  revarnishing,  and 
otherwise  reclaiming  30,000  shells  which  had  been  damaged  by  fire, 
on  a  cost-plus-10-per-cent  basis. 

3.  The  claimant  agreed  to  do  said  work.  On  November  9,  1918, 
the  claimant  began  to  clear  space  in  its  factory  and  to  do  carpenter 
work  and  otherwise  prepare  the  said  space  for  the  performance  of 
said  work,  and  made  certain  expenditures  therefor  between  the  dates 
of  November  9  and  November  12,  1918.  (Testimony  of  Mr.  Wood, 
p.  46.)  On  November  11,  1918,  the  claimant  wired  the  Canada  Ce- 
ment Co.,  Montreal,  Canada,  asking  the  price  on  a  second-hand  copper 
hand  turning  machine  to  be  used  for  said  work.  On  November  27, 
1918,  the  claimant  wired  the  Canada  Cement  Co.  offering  $1,000  for 
said  machine.  The  Canada  Cement  Co.  wired  its  acceptance  of  said 
offer  on  the  same  day.  The  claimant  sent  the  Canada  Cement  Co. 
a  draft  for  $1,000  in  payment  of  said  machine  on  November  29,  1918. 

3.  On  November  27,  1918,  Maj.'R.  D.  Day  wrote  the  claimant  re- 
questing it  to  suspend  all  w^ork  on  the  said  order. 

4.  Capt.  PI.  S.  Garrett  testified  that  on  or  about  November  4,  1918, 
he  attended  a  conference  in  the  Ordnance  Department,  at  which  Maj. 
Field  was  present  with  several  others,  and  that  he  \f  as  authorized  at 
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that  time  to  make  arrangements  for  salvaging  the  said  shells  (p.  B) ; 
that  it  was  his  custom  to  make  contracts  for  the  Government  at  that 
time ;  and  that  he  made  other  oral  contracts,  and  that  he  did  it  with 
the  knowledge  and  sanction  of  his  superior  officer,  Maj.  Day,  who 
approved  it.  Maj.  Day  testified  (p.  29)  that  Capt.  Garrett  had  au- 
thority to  make  contracts  relating  to  artillery  supplies,  and  that 
(p.  33)  such  authority  was  given  by  him  orally  to  Capt.  Garrett. 

6.  James  Wood,  president  of  the  claimant,  testified  (p.  41)  that  the 
claimant  did  not  receive  Maj.  Day's  letter  asking  that  work  be  sus- 
pended on  the  said  contract  until  November  29,  1918.  In  the  mean- 
time (p.  36)  the  claimant  had  made  expenditures  for  labor  and  ma- 
terials, had  moved  materials  to  clear  space  required  for  the  work, 
and  made  concrete  tanks  and  installed  electric  lights  and  had  other- 
wise prepared  for  said  work;  that  he  had  examined  the  claimant's 
statement  of  claim,  amounting  to  a  total  of  $3 •033.23,  and  that  (p.  47) 
the  said  sum  was  a  fair  and  just  amount  for  the  services  and  ma- 
terials furnished. 

DECISION. 

1.  The  Board  finds  that  Capt.  H.  S.  Garrett,  under  authority  es- 
tablished by  the  custom  of  his  division,  on  or  about  November  4, 
1918,  entered  into  an  oral  agreement  with  the  claimant  and  that  in 
pursuance  of  said  agreement  the  claimant  made  certain  expenditures 
for  labor,  materials,  machinery,  and  equipment,  and  that  part  of  said 
expenditures  were  made  before  November  12,  1918.  Under  the  pro- 
visions of  the  act  of  March  2,  1919,  the  claimant  should  be  reim- 
bursed for  the  said  necessary  expenditures,  and  in  addition  a  sum 
^qual  to  10  per  cent  of  the  amount  of  said  expenditures,  as  this  was 
a  cost-plus-10-per-cent  agreement. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of,  the  agreement,  and  certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  6  of  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield,  Mr.  Huidekoper,  and  Mr.  Henry  concurring. 
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Case  No.  2325. 

In  re  GLAIH  OF  ELHEB  G.  POBTER. 

1.  WEIGHT  OF  EVIDENCE. — Where  olaimant's  loader  makes  affidavit  that  a 
carload  of  hay  contained  a  certain  number  of  bales  of  a  certain  weight, 
and  the  GoYernment's  agent  makes  affidavit  that  he  unloaded  the  hay 
and  found  that  the  car  contained  a  certain  smaller  number  of  bales 
of  less  total  weight,  claimant  has  not  proved  his  claim  for  payment 
for  the  dilTerence  in  weight. 

9.  GLAnc  AND  DECISION. — Claim  for  an  additional  sum  of  $39.89  for  hay 
delivered  under  a  Quartermaster  Department  Purchase  Order.  Held, 
claimant  is  not  entitled  to  relief. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

Tlie  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Classification  Claims 
Board,  Settlements  Division,  Finance  Service,  on  a  claim  for  $39.29 
on  a  formally  executed  contract  imder  the  following  circumstances : 

2.  It  appears  that  the  claimant,  Elmer  G.  Porter,  was,  under 
formal  order  No.  1729  of  the  Quartermaster  Department,  to  fur- 
nish certain  quantity  of  hay  to  the  quartermaster  at  West  Point, 
N.  Y.  Under  this  order  the  claimant  had  shipped  several  cars  of 
hay,  which  were  refused  on  account  of  the  hay  being  hot  and  molded. 
One  of  the  cars  so  shipped  was  marked  "  No.  30248  D.  L.  &  W."  and 
billed  to  West  Point  under  date  of  July  23,  1918.  This  car  of  hay 
was  at  first  reported  to  be  in  bad  order,  but  was  later  inspected  by 
the  claimant's  inspector,  Mr.  Charles  Anhalt,  in  the  presence  of  Maj. 
Philip  Gordon,  and  was  found  to  be  in  good  condition,  and  same 
was  accepted  by  Maj.  Gordon. 

3.  The  dispute  involved  in  this  claim  arises  out  of  the  variance 
between  the  affidavit  of  the  claimant's  loader,  Mr.  W.  D.  Leam,  as 
to  the  weight  of  the  car  of  hay  and  that  of  Sergt.  Thomas  Gillick, 
who  was  the  forage  master  at  West  Point,  as  to  the  weight  of  the 
hay  when  same  was  received  by  him.  Mr.  Leam  makes  affidavit  to 
the  effect  that  on  or  about  July  23,  1918,  he  loaded  D.  L.  &  W.  car 
No.  30248  at  L<  ck,  N.  Y. ;  that  he  carefully  checked  and  tallied  every 
bale  as  it  was  put  into  the  car,  and  that  the  car  contained  a  total 

528 

Digitized  by  V^OOQ IC 


DECISIONS  BOAKD  OF  CONTRACT  ADJUSTMENT.  529 

of  124  bales,  weighing  all  told  21,233  pounds.  Sergt.  Thomas  Gillick 
in  his  affidavit  stated  that  when  the  car  arrived  at  West  Point  he 
counted  and  weighed  each  bale  of  the  hay  and  found  only  110  bales 
of  hay  in  the  car,  same  weighing  18,295  pounds.  Sergt.  Gillick 
further  stated  that  prior  to  opening  the  car  doors  he  examined 
the  seals  and  found  the  same  intact ;  and  that  the  total  weight  of  the 
hay  was  arrived  at  by  weighing  each  bale  separately.  Mr.  Charles 
Anhalt,  claimant's  inspector,  made  an  affidavit  to  the  effect  that  the 
car  doorways  showed  the  car  loaded  in  full. 

4.  The  claimant  was  paid  according  to  the  weight  found  by 
Sergt.  Gillick,  and  now  makes  claim  for  the  sum  of  $39.29,  the  dif- 
ference between  what  he  was  paid  and  what  he  would  have  been 
paid  had  payment  been  made  according  to  the  weight  found  by  his 
loader. 

5.  Pursuant  to  the  request  of  the  zone  supply  officer  of  Chicago, 
111.,  a  board  of  officers  was  appointed  by  the  superintendent  of  the 
United  States  Military  Academy  at  West  Point  to  investigate  this 
claim.  After  a  careful  investigation  the  board  reported  adversely 
to  the  claimant's  contention.  The  claimant,  thereupon,  appealed  to 
the  Claims  Board,  Office  Director  of  Purchase,  which  board  refused 
to  entertain  jurisdiction,  and  referred  the  claimant  to  the  Auditor 
for  the  War  Department.  The  Auditor  for  the  War  Department 
referred  the  claim  to  the  Classification  Claims  Board,  Settlements 
Division,  Finance  Service.  The  Classification  Claims  Board  was 
unable  to  find  any  merit  in  the  claimant's  contention,  and  thereupon 
advised  the  claimant  that  he  had  the  right  to  appeal  from  its  de- 
cision to  the  Board  of  Contract  Adjustment.  The  claimant  availed 
himself  of  this  opportunity  and  accordingly  appealed  to  this  Board. 

DECISION. 

1.  This  case  presents  purely  a  question  pf  fact  for  this  Board  to 
determinew  The  only  evidence  that  the  claimant  relied  upon  in  at- 
tempting to  establish  his  claim  is  the  affidavit  of  his  loader,  Mr. 
Leam,  as  to  the  quantity  and  weight  of  the  hay  when  it  was  loaded 
into  the  car  at  Lock,  N.  Y.  Opposed  to  this  is  the  affidavit  of  the 
Government's  principal  witness,  Sergt.  Thomas  Gillick,  forage 
master  at  West  Point,  whose  duty  it  was  to  weigh  all  forage  arriv- 
ing at  that  point.  Sergt.  Gillick  stated  emphatically  in  this  affidavit 
that  he  did  check  and  weigh  each  bale  of  hay  in  the  car  in  question, 
and  that  there  was  only  110  bales  in  the  car,  the  total  weight  of 
which  was  18,295  pounds ;  that  he  examined  the  seals  on  the  car  be- 
fore opening  same,  and  found  them  to  be  intact.  There  is  also  the 
uffidavit  of  claimant's  inspector,  Mr.  Charles  Anhalt,  which  stated 
that  he  inspected  the  shipment  on  the  track  at  West  Point,  and  found 
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the  car  fully  loaded.  It  would  appear  conclusive,  therefore,  that 
the  car  could  not  have  been  opened  while  en  route  and  part  of  the 
hay  taken  therefrom. 

2.  In  view  of  the  above-mentioned  affidavits,  it  would  appear  that 
the  preponderance  of  the  evidence  is  against  the  claimant,  and  that 
the  weight  of  the  hay  upon  its  receipt  at  West  Point,  as  determined 
by  the  Government's  duly  authorized  agent,  was  the  correct  weight. 

3.  The  action  of  the  Classification  Claims  Board  in  refusing  to 
pass  favorably  upon  the  claim  is  approved,  and  the  petition  of  the 
claimant  is  denied. 

Disposmox. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Classification  Claims  Board,  Settlements  Division. 
Finance  Service,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  1912. 

In    re    CLAIM    OF    BITCH    &    OEASHEIM. 

1.  ANTICIPATED  CONTKACT  —  PKEPAKATION  FOB  FUTUBE  WOBK-* 
BIGHTS  OF  PABTIES. — Unless  there  was  an  afirreement,  express  oi 
implied,  so  to  do,  the  United  States  Government  is  under  no  obliga- 
tion, nnder  the  act  of  March  2,  1919,  to  reimburse  claimant  loss 
sustained  in  enlarging  its  plant  and  increasing  its  facilities  to  do  Gov- 
ernment work,  even  though  it  was  given  assurance  that  it  would  be 
recommended  for  future  contracts. 

8.  CLAIM  AND  DECISION. — This  claim  arises  under  the  act  of  March  9, 
1919,  and  is  presented  upon  the  theory  that  claimant  is  entitled  to 
reimbursement  for  loss  sustained  in  equipping  its  plant  to  perform 
Government  contracts  that  it  had  reason  to  believe  would  be  awarded. 
Held,  that  there  was  no  agreement  within  the  meaning  of  the  act  of 
March  2,  1919,  that  obligated  the  Government  to  reimburse  claimant 
for  loss  sustained. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  A,  has  been  filed  under  Purchase,  Storage  and  Traf- 
fic Division  Supply  Circular  No.  17,  1919,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States  on  or  about  November  10,  1918.  The  amount  of 
the  claim  is  not  set  forth.  The  claim  was  filed  with  the  Claims 
Board,  Director  of  Purchase,  and  forwarded  by  said  Board  to  this 
Board  on  the  ground  that  there  was  no  written  evidence  and  it 
should,  therefore,  be  considered  a  class  B  claim. 

2.  The  claimant  is  a  partnership.  Jacob  Kitch,  one  of  the  part- 
ners, testified  that  in  August,  1918,  he  received  a  written  contract 
for  38,000  pairs  of  trousers  at  75  cents  each,  and  in  preparation  for 
said  contract  he  purchased  certain  machinery  and  leased  new  quar- 
ters on  Arch  Street,  Philadelphia;  that  in  September,  1918,  he 
called  on  Capt.  Lemon  at  the  clothing  headquarters  in  Philadel- 
phia and  was  told  that  Capt.  Lemon  was  out.  He  then  talked  with 
Capt.  Brooks  and  informed  Capt.  Brooks  that  he  wanted  an  ex- 
tension of  time  on  the  said  contract.  The  extension  of  time  was 
later  given  him.    He  makes  no  claim  under  the  contract  for  38,000 
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pairs  of  trousers.  The  work  under  said  contract  was  completed 
and  paid  for.  He  states  that  at  said  time  Capt.  Brooks  informed 
him  that  if  the  claimant's  work  was  satisfactory  in  producing  38,000 
pairs  of  trousers,  he  would  recommend  that  the  claimant  be  given 
additional  orders. 

3.  On  November  7,  1918,  Mr.  Jacob  Ritch  called  at  the  office  of 
H.  L.  Wells,  of  the  Clothing  and  Equipage  Division  in  New  York, 
and  was  told  by  Joseph  Larkie  that  he  could  not  see  Mr.  Wells.  He 
then  asked  Mr.  Larlde  why  an  order  had  not  been  given  claimant 
in  response  to  claimant's  bid  for  trousers,  filed  in  October,  1918. 
Jacob  Eitch  said  that  Joseph  I^arkie  informed  him  that  the  claim- 
ant would  be  awarded  a  contract  for  20,000  pairs  of  trousers  at 
75  cents  each.  He  said  he  imderstood  by  Mr.  Larkie's  statement 
that  a  contract  would  be  recommended  for  20,000  pairs  of  trousers 
to  be  made  from  Government-owned  goods,  and  that  a  contract 
would  follow.  The  claimant  did  not  receive  the  said  contract.  He 
admits,  however,  that  the  claimant  did  nothing  in  preparation  for 
the  said  work  on  the  expected  contract  for  20,000  pairs  of  trousers. 

4.  Edwin  Booth,  counsel  for  the  claimant,  was  asked  on  what 
theory  he  claims  remuneration.  He  stated  that  he  admits  that  no 
agreement  was  made  with  the  claimant;  but  that  he  thought,  in  view 
of  the  fact  that  the  claimant  had  installed  machinery  and  had 
leased  larger  quarters  and  had  lost  civilian  business,  as  set  fortii 
in  the  statement  attached  to  an  affidavit  filed,  stating  a  total  loss 
of  $8,419.90,  with  the  expectation  of  getting  Government  orders 
from  time  to  time,  as  assured  by  various  officers,  he  had  concluded 
to  set  forth  the  facts  before  this  Board  with  the  hope  that  claim- 
ant might  at  some  time  obtain  some  relief  over  and  beyond  relief 
allowed  under  the  terms  of  the  act  of  March  2,  1919. 

DECISION. 

1.  We  find  that  no  agreement  was  made  with  thb  claimant  withiu 
the  provisions  of  the  act  of  March  2,  1919. 
Col.  Delafield  and  Mr.  Harding  concurring. 


Digitized  by  VjOOQIC 


Case  No.  2199. 

In  re  CLAIX  OF  OXFORD  MAKXTFACTTTSING  CO.    (LTD.). 

1.  NO  AGREEMENT. — Where  a  price  for  goods  is  suggested  by  the  Acting 
Uuartermaster  General,  whose  letter  is  shown  to  claimant  who  there- 
upon agrees  to  the  price,  but  final  arrangements  are  expressly  stated 
to  be  subject  to  the  approval  of  a  depot  quartermaster,  who  never 
approved  them  nor  gave  claimant  an  order,  there  is  no  agreement 
between  the  parties. 

S.  CLAIK  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  based 
upon  an  alleged  agreement  that  the  Government  would  take  4,080 
pairs  of  spiral  puttees  as  seconds.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FAC3T. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  has  been  filed  under  Purchase,  Storage  and  Traffic  Division 
Supply  Circular  No.  17,  1919,  for  $7,699.68,  by  reason  of  an  agree- 
ment alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  A  hearing  was  held  in  the  matter  on  January  30, 1920,  at  which 
the  claimant  was  represented. 

3.  In  1918  the  claimant  had  formal  contracts  for  the  manufacture 
of  spiral  puttees,  106  inches  in  length.  Four  thousand  and  eighty 
pairs  failed  to  come  up  to  the  contract  specifications,  being  from 
li  to  2  inches  short.  The  claimant  made  application  to  the  Govern- 
ment to  purchase  these  puttees  as  seconds. 

4.  On  July  9, 1918,  F.  E.  Haight,  by  direction  of  the  Acting  Quar- 
termaster General,  wrote  the  following  letter  to  the  depot  quarter- 
master at  Philadelphia : 

July  9th,  1918. 

From ;  Acting  Quartermaster  General. 
To :  Depot  Quartermaster,  Philadelphia. 
Subject : 

1.  In  reply  to  yours  of  July  1st  and  8th  concerning  4,000  pairs 
of  puttees  of  the  Oxford  Manufacturing  Company,  Oxford,  Nova 
Scotia,  which  do  not  come  up  to  the  required  lengrth,  I  beg  to  recom- 
mend that  the  allowance  of  3c  per  pair  is  insufficient.  These  should 
be  purchased  as  seconds  at  a  discount  of  20c  per  pair. 
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2.  If  this  meets  with  your  approval  and  the  Oxford  Manufactur- 
ing Company  agree  to  do  it,  I  will  see  that  the  contract  is  forwarded 
immediately. 

By  direction  of  Acting  Quartermaster  General : 

Knit  Goods  Branch, 
By  (Signed)  F.  E.  Haight. 

5.  The  above  letter  was  sent  to  Mr.  Hugh  Finlan,  Government  in- 
spector at  Oxford,  Nova  Scotia,  and  was  by  him  submitted  to  the 
claimant. 

6.  The  claimant,  thereupon,  wrote  the  following  letter : 

Oxford,  N.  S.,  July  15th,  1918. 
Hugh  Finlan,  Esq., 

American  Govt,  Supply  Inspector, 

c/o  Atlantic  Underwear  {Ltd,),  Moncton,  N.  B. 
Re  4.000  pairs  short  puttees. 
Dear  Sir  :  We  have  yours  of  the  13th  enclosing  letter  dated  9th 
inst.,  from  F.  E.  Haight,  in  which  he  states  that  he  will  see  that  a  con- 
tract is  forwarded  to  cover  these  immediately  if  we  agree  to  dispose 
of  these  at  20^  reduction  under  heading  of  "  Seconds." 

We  have  these  on  our  hands,  and  consequently  we  must  move  same- 
We  hoped  to  settle  this  by  an  allowance  based  on  a  pro  rata  basis,  but 
if  Mr.  Haight  will  not  concede  us  this  settlement,  we  will  agree  to 
his  offer,  namely  20^  cut  per  pair. 

We  trust  that  this  contract  will  be  to  hand  early  so  we  may  ship 
these  out  with  goods  going  forward  soon  on  contract  3850-P. 
Yours,  very  trifly, 

Oxford  Mfg.  Co.  (Ltd.). 

Mr.  Finlan  returned  this  to  the  Philadelphia  office. 

7.  Thereafter,  the  claimant  sent  numerous  telegrams  and  letters 
requesting  orders  to  ship  the  puttees. 

8.  The  purchase  of  these  puttees  was  never  approved  by  the  depot 
quartermaster  or  his  assistants  at  Philadelphia.  No  order  was  ever 
issued,  and  no  direction  given  to  the  claimant  to  make  shipment. 

DECISION. 

1.  The  letter  of  Mr.  Haight,  dated  July  9,  1918,  is  not  an  order  to 
the  claimant.  It  is  not  addressed  to  the  claimant,  and  the  purchase 
of  the  puttees  is  expressly  conditioned  on  the  approval  of  the  depot 
quartermaster.  This  approval  was  never  given.  The  claimant  was 
fully  aware  of  this  condition,  as  the  letter  was  given  them  to  read. 

2.  No  order  was  ever  issued  to  the  claimant,  and  no  contract  with 
the  Government,  express  or  implied,  arose  out  of  the  situation. 

DISPOSITION. 

1.  Final  order  will  issue,  denying  relief  to  the  claimant. 
Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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Case  No.  657. 

In  re  CLAIM  OF  ALCOHOL  PEOBUCTS  CO. 

1.  KEOPENIKO  SETTLEMENT. — Where  a  settlement  contract  was  made  be- 

tween claimant  and  the  Secretary  of  War,  and  claimant  accepted  the 
award  made  thereunder,  and  said  award  reserved  to  claimant  the  right 
to  file  snit  in  a  competent  conrt,  for  a  disallowed  item,  claimant  has 
no  right  to  reopen  the  matter  of  said  item  before  the  Secretary  of  War. 

2.  SAME — LOSS  OF  POWER  TO  AMEND. — Where  a  contract  was  amended  by 

settlement  contract  and  an  award  was  made  thereunder,  and  claimant 

accepted  the   awards  the  power   of  the   Secretary   of   War  to  further 

amend  the  contract  ceased. 
S.  PEOSPECTIVE  PEOFITS. — ^Where  a  claim  is  based  upon  the  suspension  of 

a  Oovernment  contract  prospective  profiits  will  not  be  allowed. 
4.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  $8,000  for 

lost  profits.    Held,  that  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $8,000,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  It  has  been  characterized  here  erroneously  as  an  appeal  from 
a  decision  of  the  Claims  Board,  Air  Service. 

3.  On  April  1, 1919,  claimant  company  filed  its  statement  of  claim* 
Form  A,  with  the  Air  Service  Claims  Board,  and  on  May  12  the 
Clairns  B«ard,  Air  Service,  passed  upon  the  claim,.and,  among  other 
things,  found  as  follows : 

"'  The  board  disallowed  an  item  of  $8,000  shown  as '  cost  of  shutting 
down  compounding  department  of  plant  and  holding  department' 
The  basis  of  this  item  appeared  to  be  prospective  profits  on  colloid 
dope  Avhich  might  have  been  sold  to  the  Basic  Products  Company 
had  the  claimant  had  the  use  of  a  certain  mixer  which  it  dismantled 
and  intended  to  use  on  the  production  of  diacetone  alcohol.  The 
board  decided  that  the  award  in  this  case  should  permit  the  claimant 
to  reserve  his  rights  to  submit  a  further  claim  with  respect  to  this 


Digitized  by 


<^6bgie 


636  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

matter  to  the  Court  of  Claims.""     (Minutes  of  Claims  Board,  Air 
Service,  May  12,1919), 

and  on  May  14  made  an  award  to  claimant  company  as  follows : 

"  It  appearing  to  the  satisfaction  of  the  Secretary  of  War  that  an 
agreement  was  entered  into  in  good  faith  between  the  Alcohol  Prod- 
ucts Company,  Newark,  N.  J.,  the  claimant,  and  F.  D.  Schnacke, 
captain,  A.  S.  A.  P.,  an  officer  or  agent  acting  under  the  authority, 
direction,  or  instruction  of  the  Secretary  of  War,  on  or  about  the 
sixth  day  of  November,  1918,  during  the  emergency  arising  from 
the  declaration  of  war  with  the  German  Empire  and  prior  to  Novem- 
ber 12,  1918,  for  a  purpose  connected  with  the  prosecution  of  the 
war;  that  the  agreement  had  been  performed  in  whole  or  in  part, 
or  expenditures  had  been  made  or  obligations  incurred  by  the  claim- 
ant, on  the  faith  of  such  agreement,  prior  to  November  12,  1918; 
that  the  agreement  has  not  been  executed  in  the  manner  prescribed 
by  law ;  that  the  said  agreement  is  within  the  provisions  of  the  above- 
entitled  act  of  Congress;  that  the  nature,  terms,  and  conditions  of 
said  agreement  are  set  out  in  '  Form  C,'  certificate  of  Claims  Board, 
Air  Service  Board,  No.  ASA  25,  dated  May  13,  1919,  on  file  in  the 
War  Department ;  that  the  claimant  presented  his  claim  to  the  Sec- 
retary of  War  before  June  30,  1919;  that  the  sum  of  $5,330.95  will 
adjust,  pay,  and  discharge  such  agreement  upon  a  fair  and  equitable 
basis,  and  that  such  sum  will  not  include  prospective  or  possible 
profits  on  any  part  of  the  agreement  upon  beyond  the  goods  and 
supplies  delivered  to  and  accepted  by  the  United  States  thereunder 
and  a  reasonable  remuneration  for  expenditures  and  obligations  or 
liabilities  necessarily  incurred  in  performing  or  preparing  to  per- 
form said  agreement. 

"  The  Secretary  of  War  hereby  awards  to  said  claimant  the  sum 
of  $5,330.95  in  full  adjustment,  payment,  and  discharge  of  said 
agreement;  with  right  reserved  the  claimant  to  file  suit  in  Court 
of  Claims  or  other  competent  tribunal  with  reference  to  the  item  of 
'  Cost  of  shutting  down  compounding  department  of  plant  and 
holding  department,  $8,000,'  which  is  disallowed  in  this  award." 

The  claimant  company  accepted  the  award  as  made,  and  signed 
the  settlement  contract  under  such  award  with  the  Secretary  of  War. 

4.  Thereafter,  on  June  26,  1919,  apparently  under  the  terms  of 
the  award  ^^wHh  right  resl'vved  the  claimant  to  file  suit  in  Court  of 
Claims  or  other  competent  trihunal,'^^  claimant  filed  its  petition  with 
this  Board  for  the  sum  of  $8,000,  and  alleged  among  other  things 
that  the  claim  was  for  cost  of  shutting  down  compounding  depart- 
ment of  plant  and  holding  department. 

5.  Under  this  petition,  this  case  is  before  this  Board  to  be  heard 
as  a  class  B  claim,  and  the  Board  finds  the  following  to  be  the  facts 
under  it : 

C.  During  the  year  1918,  from  about  August  until  after  the  sign- 
ing of  the  armistice,  claimant  company  was  manufacturing  col- 
loid dope  for  the  Basic  Products  Co.  as  an  ingredient  of  solidified 
alcohol. 
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7.  The  Basic  Products  Co.  was  making  for  the  United  States 
(lovernmeilt  solidified  alcohol  as  a  prime  contractor,  and  the  Alcohol 
Products  Co.  in  furnishing  the  colloid  dope  to  the  Basic  Products 
Co.  was  acting  as  a  subcontractor  of  the  Basic  Products  Co.  on  a 
Government  contract  for  solidified  alcohol. 

8.  The  claimant  herein,  Alcohol  Products  Co.,  had  no  written 
contract  with  the  Basic  Products  Co.,  but  was  acting  simply  under 
an  oral  agreement  with  the  Basic  Products  Co. 

"Mr.  Fowler.  In  regard  to  the  alleged  contract  with  the  Basic 
Products  Company,  what  evidence  have  you  of  this  contract 't 

"Mr.  Mason.  I  think  I  am  right  in  saving,  as  I  look  through  the 
files,  that  we  have  no  written,  formal  evicfence  as  to  the  contract  with 
the  Basic  Products  Company  which  we  had."    (Tr.,  p.  37.) 

"That  prior  to  November  2,  1919,  the  Alcohol  Products  Co.,  of 
Newark,  N.  J.,  were  manufacturing  for  Basic  Products  Co.  under  an 
oral  contract,  colloid  dope."  (Affidavit  of  J.  P.  Carteip,  treasurer  and 
general  manager  of  the  Theroz  Company,  formerly  Basic  Products 

9.  On  or  about  November  1,  1918,  the  Government  through  Lieut. 
James  L.  Dohr,  in  charge  of  chemical  purchases  for  the  Chief  of 
the  Procurement  Division,  Director  of  Aircraft  Production,  nego- 
tiated with  claimant  a  contract  which  was  afterwards  duly  executed 
with  an  authorized  contracting  officer  of  the  Government  under 
order  No.  710665  for  the  production  of  150,000  gallons  of  diacetone 
alcohol  at  a  unit  price  of  $1.88  per  gallon. 

10.  On  November  20,  1918,  claimant  was  notified  to  stop  all  pro- 
duction under  order  No.  710665,  covering  the  150,000  gallons  of  diace- 
tone alcohol. 

11.  Claimant  company  in  its  petition  contends: 

"(6)  This  cost  item  was  calculated  and  figured  in  the  bid  price 
of  $1.88  per  gallon  and  was  based  on  what  the  mixer  (which  was 
ready  to  operate  on  colloid  dope  for  Basic  Products  Co.)  was  sure  to 
net  in  profit  during  the  time  it  would  take  to  prosecute  this  order 
for  diacetone  alcohol." 

And  in  the  hearing  before  this  Board,  the  claimant  company,  rep- 
resented by  Mr.  J.  Gilbert  Mason,  jr.,  manager,  contended  as  follows : 

"  Lieut.  Col.  McKeeby.  *  *  *  Now,  your  claim,  as  I  read  it,  is 
for  $8,000  of  prospective  profits  which  you  would  have  made  out  of 
this  machinery,  provided  it  had  been  used  on  the  alleged  contracts 
with  the  Basic  Products  Company. 

"  Mr.  Mason.  The  Basic  Products  Company. 

"  Lieut.  Col.  McKeeby.  Am  I  right  about  that  ? 

"  Mr.  Mason.  You  are  right  on  that,  and  the  distinction  in  this 
case,  as  I  view  it,  is  the  claim  that  we  make  that  the  prospective 
profits  you  mention  now,  and  as  referred  to  in  the  Dent  Act  are  pros- 
pective profits  on  the  material  the  subject  of  such  a  contract.  I  do 
not  know  whether  you  understand  me  on  that,  but  the  thing  is  based 
on  what  we  would  have  done  with  that  machinery  on  some  other  ma- 
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terial  or  in  the  makin<i:  of  some  other  material  which  we  gave  up  at  the 
solicitation  of  the  Government,  and  that  cost  item  was  considered 
at  the  time  the  price  was  given  to  the  Government.  It  was  included 
as  a  cost  item  in  these  ir)(),()()0  gallons.  That  is  the  only  contention." 
(Tr.,  pp.  5,  6.) 

12.  Claimant  company  contends  that  had  it  been  allowed  to  pro- 
ceed with  its  contract  with  the  Basic  Products  Co.  it  would  have 
made  $8,000,  the  amount  of  this  claim,  out  of  that  contract. 

"  Mr.  Fowler.  Now,  I  wish  to  bring  out  evidence  with  regard  to 
the  question  of  the  necessity  of  shutting  down  that  department. 
Whv  was  it  necessary  to  shut  down  the  departments 

"Mr.  Mason.  The  whole  department  was  not  shut  dow^n. 

"  Mr.  Fowler.  Why  was  it  necessary  to  shut  down  to  the  extent 
of  $8,000,  as  claimed  in  your  petition  ? 

"  Mr.  Mason.  Be(*ause  the  basis  for  that  represented  what  that 
mixer  was  suie  to  make  during  the  time  we  took  it  off  in  order  to 
prosecute  this  (xovernment  order,  under  orders  from  the  Government. 
The  rest  of  our  department  was  not  shut  down  and  we  did  not  in- 
tend to  give  that  impression."     (Tr.,  p.  26.) 

13.  The  claimant.  Alcohol  Products  Co.,  was  at  all  times  a  sub- 
contractor on  a  Government  cimtract  that  the  Basic  Products  Co. 
had  with  the  Government. 

"Mr.  Fowler.  The  Alcohol  Products  Company  was  acting  as  a 
subcontrator  on  a  Government  contract. 

"Mr.  Mason.  As  I  understand  it,  sir;  yes,  sir."     (Tr.,  p.  41.) 

14.  The  $8,000,  upon  w^hich  this  claim  is  based,  is  purely  the  pros- 
pective profit  that  the  claimant  company  contends  it  w^ould  have 
made  by  reason  of  its  subcontract  with  the  Basic  Products  Co.  had 
it  been  permitted  to  continue  that  contract. 

"  Mr.  Fowler.  In  other  words,  the  position  that  vou  take  is  that 
the  Alcoliol  Products  Comj)anv  had  a  sure  profit  oi  $8,000  under  a 
contract  with  the  Basic  Products  Company  and  it  gave  uj)  this 
$8,000  in  anticipation  of  the  profit  that  would  be  made  under  the 
Government  contract  'i 

"Mr.  Mason.  Will  you  repeat  that? 

"Lt.  Col.  McKeery.  Read  the  question  to  him. 

"(The  (luestion  was  read  as  above  recorded.) 

"  Mr.  Mason.  That  did  not  refer  to  the  first  $8,000  as  the  profit. 

"  Suppose  you  read  it  once  again. 

"  (The  question  referred  to  was  again  read  as  above  recorded.) 

"  Mr.  Mason.  As  I  understand  the  question ;  yes,  sir. 

"  Mr.  Fowler.  Then  you  are  really  asking  the  Government  to  give 
you  $8,000  of  your  anticipated  profits  under  the  Government  contract 
on  the  ground  that  had  the  Government  contract  not  been  made  you 
would  have  made  that  profit  under  the  Basic  Products  Company's 
contract  ? 

"  Mr.  Mason.  Will  you  read  that  question? 

"(The  question  referred  to  was  read  as  above  recorded.) 
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"  Mr.  Mason.  We  may  be  now  asking  that,  but  not  in  that  sense. 
T^en  we  gave  the  bid  price  to  manufacturers  we  included  the  cost 
item,  which  amounted  to  $8,000,  and  that  cost  item  was  based  on 
what  that  mixer  was  sure  to  do  over  a  month's  operation  if  it  were 
used  in  diacetone  alcohol."     (Tr.,  pp.  45, 46.) 

15.  Claimant  company  in  presenting  its  claim  here,  however,  con- 
tends that  the  amount  of  its  claim,  i.  e.,  $8,000,  was  a  part  of  its  cost 
and  was  figured  in  in  making  the  price  of  $1.88  per  gallon.  The 
Government's  contention,  however,  is  that  while  this  $8,000  may 
have  figured  in  the  price  of  $1.88  per  gallon  it  is  not  a  legitimate 
cost,  and  that  if  it  was  figured  in,  the  source  of  this  cost  was  not  dis- 
closed to  Lieut.  Dohr,  the  officer  with  whom  the  negotiations  were 
conducted. 

"Mr.  Fowler.  What  was  your  understanding  of  the  basis  upon 
which  that  price  was  arrived  at? 

"  Mr.  Dohr.  My  understanding  of  the  basis  upon  which  that  was 
made  was  that  it  included  the  following  items :  Materials,  labor, 
Alcohol  Products  Company  factory  overhead,  which  I  was  given  to 
understand  would  include  the  cost  of  certain  alterations  in  their 
plant,  cost  of  securing  certain  patent  rights,  and  profit  to  the  Alcohol 
Products  Company. 

"  Mr.  FowiiBR.  Was  an  item  of  $8,000  for  loss  on  another  contract, 
to  wit,  Basic  Products  Company's  contract,  brought  to  your  atten- 
tion? 

"  Mr.  Dohr.  I  do  not  recall  it. 

"Mr.  FowuER.  Then,  that  item  did  not  figure  in  your  estimate  upon 
which  you  based  the  price? 

"  Mr.  Dohr.  I  answer  that  question  no ;  only  I  think  it  is  fair  to 
say  that  it  does  not  show  it  was  not  in  the  price.  It  was  not  put  in 
the  price  as  such,  to  my  knowledge. 

"  Mr.  Fowler.  That  is  all  I  want  to  bring  out. 

"  Lt.  Col.  McKjeebt.  Do  you  desire  to  ask  the  witness  any  ques- 
tions? 

"  Mr.  Mason.  Do  you,  Lt.  Dohr,  know  every  item  on  which  the  cost 
price  of  $1.88  per  gallon  was  based?  Did  Mr.  Wynkoop  show  you 
each  item  as  he  made  it  up  ? 

"  Mr.  Dohr.  Mr.  Wynkoop  and  I — I  furnished  the  prices  for  the 
raw  materials  and  Mr.  Wynkoop  secured  them  for  me.  Inasmuch  as 
we  were  furnishing  raw  materials,  I  knew  the  prices  better  than  he 
did.  As  far  as  raw  materials  were  concerned,  1  put  in  the  costs  of  . 
raw  materials.  Mr.  Wynkoop  supplied  the  remaining  figures — ^the 
company's  charge  for  labor  and  overhead.  I  recall  a  figure  of  $5,000 
which  was  agreed  upon  by  Mr.  Wynkoop  and  the  owner  of  the  pat- 
ent, who  was  in  my  office  at  that  time,  and  Mr.  Wynkoop  supplied 
me  with  the  figures  of  his  profit. 

"  Mr.  Fowler.  Did  that  check  up  to  the  full  amount  of  the  con- 
tract? 

"  Mr.  Dohr.  That  checked  up  to  the  full  price  per  ffallon ;  yes,  sir. 
Tt  is  onlv  fair  to  state  that  the  figures,  if  you  want  to  work  them  out  in 
building  up  the  price,  are  such  that  an  item  of  $8,000  might  have  been 
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included  by  Mr.  Wyiikoop.  There  is  room  for  them  in  his  factory 
overhead  and  labor. 

"  Mr.  Mason.  You  have  no  accurate  knowledge  that  he  did  not 
figure  that  as  a  cost  item  ? 

^'  Mr.  DoHR.  No."    (Tr.,  pp.  47^9.) 

DECISION. 

1.  This  Board  has  only  such  jurisdiction  as  has  the  Secretary  of 
War.  The  Secretary  of  War  in  the  instant  case  has  entered  into  a 
settlement  contract  with  claimant  company,  and  while  the  settle- 
ment contract  and  the  award  made  by  the  Secretary  of  War  reserves 
to  the  claimant  the  right  to  file  a  suit  in  the  Court  of  Claims  or 
other  competent  tribunal  with  reference  to  the  subject  of  the  claim 
here,  this  reservation  only  goes  to  either  the  Court  of  Claims  or 
some  other  court  having  jurisdiction  and  does  not  give  to  the  claim- 
ant the  right  to  reopen  the  matter  before  the  Secretary  of  War  with- 
out his  consent,  which  so  far  as  the  record  discloses  has  not  been 
obtained. 

2.  When  the  settlement  contract  was  entered  into  and  claimant 
accepted  its  award,  the  Secretary  of  War  lost  jurisdiction.  As  said 
by  Col.  J.  R.  Delafield,  in  Notes  on  Jurisdiction  of  the  Secretary  of 
War: 

"  *  *  *  It  will  be  noted,  however,  that  this  power  of  the 
Secretary  of  War  to  settle  formal  contracts  by  agreement  with  the 
contractor  rests  wholly  upon  the  existence  of  the  contract  itself  and 
can  not  be  exercised  where  the  contract  has  been  fully  executed  by 
performance  or  terminated  by  breach.  In  such  cases  the  powers  and 
functions  of  the  Secretary  of  War  to  amend  the  contract  have  ceased 
and  the  claims  of  the  parties  are  merely  for  damages  for  some  breach 
of  the  contract  and  can  only  be  determined  by  a  court  having  juris- 
diction." 

3.  If,  however,  this  reservation  could  be  construed  so  as  to  give 
claimant  the  right  to  reopen  its  case  before  this  Board  or  the  Sec- 
retary of  War,  the  act  of  March  2,  1919,  under  which  the  claim  is 
filed  before  this  Board,  provides  : 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized  to 
adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon  a 
fair  and  equitable  basis  that  has  been  entered  into  in  good  faith  dur- 
ing the  present  emergency  and  prior  to  November  twelfth,  nineteen 
hundred  and  eighteen,  by  any  officer  or  agent  acting  under  his 
authority,  direction,  or  instruction,  •  •  *  with  any  person,  firm 
or  corporation  •  *  •  for  the  production,  manufacture,  •  •  * 
of  equipment,  materials,  or  supplies,  •  •  •  for  facilities,  or 
other  purposes  connected  with  the  prosecution  of  the  war  •  •  • : 
Provided^  That  in  no  case  shall  any  awards  either  by  the  Secretary 
of  War  or  the  Court  of  CIoAms^  include  prospective  or  possible  profits 
on  any  part  of  the  contract    *     *     *. 
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4.  The  claimant  herein  is  basing  its  claim  clearly  upon  the  profitb 
that  it  mi^hi  have  made,  providing  it  had  been  allowed  to  con- 
tinue delivering  colloid  dope  to  the  Basic  Products  Co.  This  is 
clearly  a  prospective  profit  that  a  subcontractor  might  have  made^ 
providing  it  had  been  allowed  to  continue  work  for  the  prime  con- 
tractor. Not  only  is  it  prospective,  but  it  is  also  purely  speculative, 
as  the  Alcohol  Products  Co.,  claimant  herein,  had  nothing  but  an 
oral  contract  or  working  agreement  with  the  Basic  Products  Co. 
The  machine  tliat  they  claim  that  the  $8,000  profit  7night  have  been 
made  from,  providing  it  had  been  allowed  to  work  on  the  Basic 
Products  Co.'s  oral  contract,  had  never  been  in  use  in  the  manu- 
facture of  colloid  dope.  (Tr.,  p.  20.)  Therefore,  it  is  mere  specu- 
lation to  say  that  the  machine  would  have  been  connected  up  to  do 
the  work,  that  after  it  was  connected  up  it  would  not  have  broken 
down,  that  the  Basic  Products  Co.  would  not  have  canceled  its  order 
for  further  products  of  claimant  company,  and  numerous  other  con- 
tingencies which  make  the  alleged  prospective  profits  on  the  con- 
tract with  the  Basic  Products  Co.  purely  and  exclusively  specu- 
lative. 

5.  The  claim  is,  however,  based  upon  a  prospective  profit  that 
the  claimant  company  expected  to  make  out  of  a  subcontract  on  a 
Government  contract  and  is  clearly  within  the  proviso  set  forth  in 
the  act  of  March  2,  1919,  forbidding  the  Secretary  of  War  to  pay 
prospective  profits. 

6.  For  the  foregoing  reasons,  this  Board  is  of  the  opinion  that 
claimant  is  not  entitled  to  recover. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  No.  2300. 

Jn  re  CLAIM  OF  FOES  MOTOE  CO.  AKD  TAFT-PIEBCE  MAHlTFACTTrBING  CO. 

1.  WHEEE  AWAED  NOT  FINAL. — Unless  a  final  award  by  a  bureau  board 

to  a  contractor  is  made,  an  additional  claim  based  on  a  claim  of  a 
subcontractor,  which  was  overlooked  in  presenting  previons  claims,  may 
be  considered  by  a  bureau  board. 

2.  laSTAEE  IK  STATEMENT  OF  PEIOE  CLAIM  NOT  FATAL  TO  EECOV- 

EEY. — There  may  be  circumstances  under  which  a  claim  based  on  a 
subcontract  will  not  be  barred  although  claimant  may  have  stated  in 
a  former  claim,  filed  with  a  claims  board  and  allowed  by  it,  that  the 
amount  thereon  claimed  represented  full  and  complete  payments  to 
vendors  and  subcontractors  and  all  claims  that  they  may  have  against 
claimant  on  account  of  the  contract  upon  which  claim  is  based. 

3.  ACT  OF  MARCH  2,  1919~REMEDIAL->SECEETARY  OF  WAR,  PUEPOSE 

OF. — The  act  of  March  2,  1919,  is  remedial  in  its  nature,  and  the  pur- 
pose of  the  Secretary  of  War  in  its  administration  is  to  do  substantial 
justice. 

4.  APPEALS,  TIME  OF. — Although  an  appeal  from  a  claims  board  may  not 

be  taken  after  20  days,  yet  it  will  be  considered  by  the  Board  of 
Contract  Adjustment  if  taken  within  a  reasonable  time  after  the 
adverse  decision  by  the  bureau  board. 
6.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  items 
omitted  from  a  previously  adjusted  claim.  Held,  under  the  circum- 
stances of  this  case,  the  claim  should  be  considered  by  the  Air  Service 
Claims  Board. 

Mr.  Shirk  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Air  Service  Claims 
Board  on  a  claim  for  $2,611.67  on  an  informally  executed  contract 
under  the  circumstances  stated  below. 

2.  On  May  1,  1919,  the  Air  Service  Claims  Board  found  an  in- 
formal agreement  not  executed  in  the  manner  prescribed  by  law 
with  the  Ford  Motor  Co.  for  the  manufacture  of  7,000  Liberty  12- 
cylinder  engines,  in  addition  to  the  5,000  of  such  engines  covered 
by  contract  No.  2129,  upon  an  implied  promise  to  pay  a  price  there- 
for determined  on  the  same  basis  as  provided  in  said  contract  No. 
2129  for  5,000  engines,  which  was  a  cost-plus  contract;  and  that 
board  issued   its  certificate.  Form  C,  thereon.    That  finding  was 
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made  pursuant  to  the  Ford  Co.'s  statement  of  claim,  Form  A,  verified 
April  22,  1919,  and  presented  under  the  act  of  March  2,  1919. 

3.  Pursuant  thereto,  the  Air  Service  Claims  Board,  under  date  of 
May  1,  1919  (approved  by  the  AVar  Department  Claims  Board  and 
accepted  by  the  Ford  Motor  Co.),  made  an  award  to  the  Ford  Co.  of 
$3,967 ,»304.42  in  partial  settlement,  the  award  containing  the  follow- 
ing provision: 

"  The  extent  to  which  this  award  is  made  with  respect  to  any  por- 
tion of  the  agreement  which  was  sublet  is  as  follows : 

Said  award  does  not  include  commitments  to  subcontractors  which 
will  later  comprise  separate  claim." 

4.  On  June  16,  1919,  the  Air  Service  Claims  Board  made  a  certifi- 
cate in  which  reference  was  made  to  said  award.  The  last  sentence 
above  quoted  was  recited  and  it  w\as  said  further: 

"  Whereas  it  was  not  the  sense  of  this  Board  to  require  the  Ford 
Motor  Company  to  file,  nor  was  it  the  xmderstanding  of  the  claimant 
that  he  should  file  separate  claim,  as  prescribed  by  Supply  Circular 
17,  1919,  to  cover  commitments  of  subcontractors  under  said  claim 
A^A-39. 

"  Now,  therefore,  it  is  hereby  certified  that  the  words  '  separate 
claim '  were  intended,  and  shall  be  construed,  to  mean  '  a  certified 
statement  or  statements  of  commitments  chargeable  to  the  agree- 
ments established  bj'  the  aforementioned  Form  C  certificate;'  and 

"  That  said  award  Form  2,  of  May  1,  1919,  was  executed  by  the 
board  with  the  understanding  that  payments  to  subcontractors 
should  be  covered  bv  an  additional  award  under  said  Form  C  certifi- 
cate." 

The  Ford  Co.  presented  an  affidavit,  verified  June  23, 1919,  reading 
in  part  as  follows: 

"  Mr.  B.  J.  Craig,  being  duly  sworn  deposes  and  says  that  he  is 
an  officer  to  wit:  Secretary  and  assistant  treasurer,  of  the  Ford 
Motor  Company ;  that  tlie  following  commitments  were  entered  into 
and  the  Ford  3lotor  Company  became  obligated  for  the  same  for 
the  purpose  of  executing  the  manufacture  and  delivery  of  seven 
thousand  (7,000)  motors,  which  work  was  the  subject  of  your  award 
A,  claim  ASA-39: 

National    Acme    Co 113,324.99 

Trtft-Pierce  Manufju-turiiifr  Co lOll  295.  05 

"  That  the  above  amounts  represent  full  and  complete  payments  to 
ihe  vendors  and  subcontractors  mentioned  for  any  and  all  claims 
they  may  have  against  the  Ford  Motor  Company  on  claim  ASA-39 ; 
that  each  and  every  one  of  these  commitments  has  been  investigated, 
audited,  and  approved  by  representatives  of  the  Air  Service ;  and  that 
the  Ford  Motor  Company  has  paid  the  above  vendors  and  subr'on- 
tractors  in  the  amount  set  opposite  their  names." 
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It  was  a  fact  as  stated  in  said  affidavit  that  the  commitments  men- 
tioned had  previously  been  investigated,  audited,  and  approved  for 
payment  by  representatives  of  the  Air  Service. 

5.  Thereafter,  on  June  27, 1919,  the  Claims  Board  of  the  Air  Serv- 
ice made  a  second  award  to  the  Ford  Co.  of  $1,228,534.64  with  re- 
spect to  the  following  separable  item : 

"  Payments  to  subvendors,  as  found  on  sheet  one  of  attached  sup- 

Slemental  claim  in  memorandum  from  assistant  district  manager, 
ir  Service  Finance.'" 

That  award  further  recites  that  it  was  not  at  that  time  possible 
to  make  a  complete  award  with  respect  to  the  agreement,  and  con- 
tines  : 

"  The  Secretary  of  War  hereby  awards  to  said  contractor  the  sum 
of  $1,226,534.64  in  full  adjustment,  payment,  and  discharge  of  said 
item. 

"  The  extent  to  which  this  award  is  made  with  respect  to  any  por- 
tion of  the  agreement  which  was  sublet  is  as  follows : 

"  Commitments  as  set  forth  in  memorandum  of  Captain  T.  D. 
Boole,  assistant  district  manager  Air  Service  Finance. 

"  Contractor  has  presented  satisfactory  evidence  that  said  sub- 
contractors have  been  paid  by  the  prime  contractors." 

The  said  memorandum  of  Capt.  Boole,  referred  to  and  attached 
to  the  papers,  shows  a  commitment  to  Taft-Pierce  Manufacturing 
Co.,  of  $103,293.05  and  one  to  National  Acme  Co.  of  $113,324.99. 
The  second  award  mentioned  was  approved  by  the  War  Department 
Claims  Board  on  July  1, 1919,  but  it  does  not  appear  from  the  papers 
submitted  that  it  was  accepted  by  the  Ford  Motor  Co.  However, 
the  recorder  of  the  Air  Service  Claims  Board  has  stated  to  us  in- 
formally that  it  was  accepted  by  the  Ford  Co.  on  July  9,  1919. 

6.  It  appears  that  in  addition  to  the  sum  of  $103,293.05  for  which 
the  Ford  Co.  was  committed  to  the  Taft-Pierce  Co.  and  the  sum  of 
$113,324.99,  for  which  the  Ford  Co.  was  committed  to  the  National 
Acme  Co.,  the  National  Acme  Co.  had  an  additional  claim  for 
$2,611.67  against  the  Taft  Co.,  which  in  turn  claims  that  amount  from 
the  Ford  Co.,  the  prime  contractor.  It  was  the  desire  of  the  Ford 
Co.,  after  the  making  of  the  second  award,  to  have  that  sum  in- 
cluded in  the  settlement  by  way  of  an  additional  award  or  other- 
wise. The  Air  Service  Claims  Board  then  refused  to  award  that 
item,  and  the  Ford  Co.  has  appealed  to  this  Board.  The  papers  do 
not  indicate  that  the  Air  Service  Claims  Board  disputes  the  justice 
of  this  item,  but  rather  the  reverse,  and  its  refusal  to  allow  it  appears 
to  be  based  entirely  upon  its  decision  of  August  5, 1919,  not  to  reopen 
any  settlements  then  already  consummated. 

7.  The  Ford  Co.  in  its  letters  of  August  11  and  12  state  that  this 
item  of  $2,611.67  of  the  National  Acme  Co.  was  presented  in  proper 
form  months  prior  thereto;  that  the  papers  were  forwarded  to  the 
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Detroit  aircraft  district  office  for  auditing,  "  where  these  papers, 
through  oversight,  became  sidetracked,  and  as  a  result  the  official 
check  of  the  Government  was  delayed  until  the  middle  of  July, 
1919,"  after  the  making  of  the  second  award  above  referred  to.  It  is 
further  stated  that  at  the  negotiations  looking  toward  the  second 
award  Lieut.  Gabrielson  represented  the  Government,  and  that  he 
disapproved  of  the  said  item  of  the  National  Acme  Co.  "  for 
the  sole  reason  that  this  claim  had  not  yet  been  checked  up  by  the 
Government  accountants."  It  is  further  alleged  that  when  Lieut. 
Gabrielson  eliminated  this  item  "  it  was  mutually  understood  that 
Taft-Pierce  were  entitled  to  submit  these  charges  as  a  '  supplement 
ary  claim.' " 

Decision. 

1.  We  do  not  consider  the  question  of  whether  or  not  this  item  of 
the  National  Acme  Co.  is  a  proper  charge.  All  that  we  are  copi- 
cerned  with  is  whether,  assuming  that  it  is  a  proper  charge,  the 
settlement  should  be  reconsidered  for  the  purpose  of  including  it. 

2.  There  is  nothing  in  either  award  to  indioate  that  they  are  final 
awards  and  in  final  settlement.  In  fact,  the  second  award  expressly 
states: 

"  That  it  is  not  at  this  time  possible  to  make  a  complete  award  with 
respect  to  this  agreement." 

Moreover,  that  award  expressly  provides : 

"The  extent  to  which  this  award  is  made  with  respect  to  any 
portion  of  the  agreement  which  was  sublet  is  as  follows :" — 

and  then  refers  to  the  item  of  $103,293.05  to  the  Taft-Pierce  Co.  and 
the  item  of  $113,324.99  to  the  National  Acme  Co.  This  seems  to 
imply  that  it  does  not  purport  to  relate  to  any  sums  not  included  in 
those  items.  And  the  sum  in  question  is  not  included.  We  think, 
therefore,  that  there  is  nothing  on  the  face  of  the  awards  which 
would  interfere  with  a  further  award  of  this  sum  if  otherwise  proper. 
6.  The  question  remains  whether  the  settlement  for  this  item  is 
barred  by  the  statement  of  the  Ford  Co.  in  its  affidavit  of  June  23, 
1919,  in  which  it  states : 

"That  the  above  amounts  represent  full  and  complete  payments 
to  the  vendors  and  subcontractors  mentioned  for  any  and  all  claims 
they  may  have  against  the  Ford  Motor  Company  on  Claim  ASA-39." 

Technically,  we  suppose  that  that  statement  would  bar  the  Ford 
Co.  from  now  urging  the  allowance  of  this  item.  However,  the  act 
of  March  2,  1919,  is  remedial  in  its  nature,  and  the  purpose  of  the 
Secretary  of  War  in  administering  it  is  to  do  substantial  justice. 
Moreover,  it  is  the  intent  of  that  act,  as  appears  by  section  4  thereof, 
that  the   Secretary  of  War  shall  guard  the  interests  of  subcon- 
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tractors.  In  view  thereof  and  the  understanding  with  Lieut.  Gabriel- 
son  at  the  time  of  the  negotiations  that  this  item  should  be  considered 
later  and  be  allowed  if  proper,  it  is  desirable  that  the  parties  be 
not  estopped  by  the  formal  technical  statement  contained  in  that 
affidavit. 

7.  The  Air  Service  Claims  Board's  refusal  to  reopen  the  matter 
was  made  on  August  5,  1919.  The  Ford  Co.  then  endeavored  to  get 
the  Claims  Board  to  reconsider  its  decision,  which  it  finally  refused 
to  do  in  the  latter  part  of  September.  The  claimant's  appeal  was 
taken  on  November  5.  In  the  circumstances,  we  do  not  think  that 
its  appeal  is  too  late. 

8.  In  the  interest  of  substantial  justice,  which  is  the  object  to  be 
attained,  we  see  no  reason  why  the  claimant  should  not  have  settle- 
ment for  this  item  if  it  is  a  proper  charge  in  other  respects.  The 
Air  Service  Claims  Board  is  hereby  advised  to  reopen  the  matter 
and  to  consider  this  item,  and  if  it  appears  to  be  a  proper  charge, 
to  make  a  further  award  in  the  premises. 

Col.  Delafield  and  Mr.  Williams  concurring. 
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Case  No.  2058. 

In  re  CLAIM  OF  SCHENECTABT  SIKEWOKKS  CO. 

1.  FACILITIES. — Where   claimant  proceeded   to   equip  its   factory   to   manu- 

facture 1,000  rockets  a  day  at  the  request  of  a  contracting  officer,  on 
the  understanding  that  it  would  receive  a  contract  which  would 
amortize  its  expenses  thus  incurred,  there  was  an  express  agreement 
within  the  terms  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION*. — Claim  based  upon  an  oral  agreement  relating  to 

the  manufacture  of  trench  rockets.    Held,  claimant  is  entitled  to  relief. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Supply  Circular  No.  17,  1919,  for  the  amount  of  $618.75,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  claimant 
and  the  Secretary  of  War. 

The  claim  is  for  expenses  incurred  by  claimant  in  the  performance 
of  the  alleged  agreement,  less  certain  allowances  for  salvage. 

STATEMENT  OP  FACTS. 

1.  Claimant  is  a  manufacturers  of  fireworks,  with  a  factory  at 
Schenectady,  N.  Y. 

2.  On  October  28,  1918,  at  the  request  of  Capt.  J.  P.  Bell,  trench 
warfare  section.  Ordnance  Department,  United  States  Army,  Mr. 
F.  L.  Ryno,  vice  president  of  claimant  company,  had  an  interview  at 
Washington  with  Capt.  Bell,  at  which  Capt.  Bell  requested  claimant 
to  undertake  the  manufacture  of  150,000  trench  rockets  for  the  Ord- 
nance Department.  Capt.  Bell  requested  claimant  to  proceed  at  once 
to  put  its  factory  in  condition  to  manufacture  1,000  rockets  a  day  at 
the  earliest  possible  time,  and  promised  claimant  that  when  such 
capacity  had  been  reached  the  Ordnance  Department  would  give 
claimant  contracts  for  150,000  rockets  at  prices  sufficient  to  amortize 
the  expenses  to  be  incurred  by  claimant  in  so  preparing  its  factory 
for  the  1,000  rockets  a  day  capacity. 

3.  Claimant  accepted  Capt.  Bell's  proposal  and  proceeded  to  com- 
ply therewith,  and  in  so  doing  and  prior  to  November  12,  1918,  in- 
curred the  expenses  set  out  in  the  statement  of  claim,  with  the  excep- 
tion noted  below.    Claimant  received  a  suspension  notice  from  the 
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Govermnent  during  the  latter  part  of  November,  1918,  and  stopped 
work.    No  contract  for  rockets  was  awarded  claimant. 
4.  Captain  Bell  was  an  authorized  contracting  officer. 

DECISION. 

1.  The  proposal  of  Capt.  Bell  above  set  forth  and  its  acceptance 
by  Mr.  Byno  on  behalf  of  claimant  constituted  an  express  agreement 
under  the  terms  of  March  2, 1919. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

2.  The  item  in  claimant's  statement  of  claim  for  expenses  for  F.  L. 
Ryno  and  Albert  E.  Shwartz,  secretary  and  treasurer,  to  Washington 
per  request  in  telegram,  dated  October  24, 1918,  in  the  sum  of  $180.25, 
should  not  be  allowed.    This  was  not  incurred  on  the  faith  of  the  * 
agreement. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  2076. 

Jn  re  CLADC  OF  PARKER  HANUFACTURINO  CO. 

1.  OOVERinCENT  CONTRACT  WITH  THE  STTBGOHTRAGTOR.— Where  claim- 

ant was  sent  an  order  from  a  prime  contractor  with  the  Oovemment 
which  it  refused  on  account  of  the  price,  and  an  authorized  Government 
agent  requested  claimant  to  take  the  order  and  the  Government  would 
make  it  right  with  claimant,  and  claimant  did  take  the  order  and  perform 
the  contract,  there  is  an  agreement  between  claimant  and  the  Govern- 
ment whereby  the  Government  should  reimburse  claimant  for  the  cost 
in  excess  of  the  amount  paid  by  the  prime  contractor. 

2.  RECEIVING  CHECK. — ^In  such  case  where  the  claimant  receives  and  keeps 

but  does  not  cash  a  conditional  check  sent  it  by  the  prime  contractor, 
it  is  no  bar  to  claimant's  recovery  from  the  Government  for  the  excess. 

3.  CLAIM   AKB    DECISION.— Claim    under   the    act    of    March    2,    1919,    for 

$5,433.36,  for  the  cost  of  forked  end  bolts  in  excess  of  the  amount  to 
be  paid  by  a  prime  contractor,  being  an  appeal  from  the  Air  Service 
Claims  Board.    Held,  claimant  is  entitled  to  recover. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  to  us  on  appeal  from  a  decision  of  the  Air  Service 
Claims  Board,  on  a  claim  of  $5,433.36  on  a  class  A  claim,  under  the 
following  circumstances : 

FINDINGS  OF  FACT. 

1.  On  September  18,  1918,  the  claimant  received  an  order  from 
the  Swope-McCracken  Co.  for  the  manufacture  of  10,000  forked  end 
bolts  at  14  cents  each,  and  the  Swope-McCracken  Co.  sent  materials 
to  the  Parker  Manufacturing  Co.  out  of  which  to  manufacture  the 
bolts  in  question.  After  a  conference  between  the  parties,  the  Parker 
Manufacturing  Co.  declined  the  order  on  account  of  the  price  not 
being  sufficient,  and  thereupon  the  Swope-McCracken  Co.  forbade 
the  further  use  by  the  barker  Manufacturing  Co.  of  the  steel  in  its 
possession  which  the  Swope-McCracken  Co.  had  furnished.  A  rep- 
resentative of  the  Board  of  Aircraft  Production,  Mr.  Fred  Prothero, 
advised  the  Parker  Manufacturing  Co.,  the  claimant,  that  these 
bolts  were  needed  for  airplane  construction,  and  suggested  that  the 
claimant  company  proceed  to  manufacture  them.  Acting  under  this 
advice  the  claimant  started  on  their  manufacture,  using  the  steel 
shipped  by  the  Swope-McCracken  Co.  The  Swope-McCracken  Co. 
thereupon  demanded  the  return  of  the  steel,  and  the  Parker  Manu- 
facturing Co.  stopped  the  manufacture  of  the  bolts. 
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2.  Soon  after  this  time  a  representative  of  the  Bureau  of  Aircraft 
Production,  one  Mr.  A.  E.  Tomes,  instructed  the  Parker  Manufac- 
turing Co.  to  proceed  with  the  manufacture  of  the  bolts,  using  the 
steel  furnished  by  the  Swope-McCracken  Co.,  and  to  deliver  the 
bolts  to  the  Swope-McCracken  Co.,  advising  the  claimant  that  the 
(jovernment  would  pay  it  for  same  on  such  basis  as  would  allow  » 
reasonable  profit. 

3.  Claimant  thereupon  requested  to  be  furnished  with  a  letter 
confirming  the  agreement,  and  accordingly  under  date  of  October 
9,  1918,  the  claimant  was  furnished  with  a  letter  signed  "Detroit 
district  production  office,  by  direction  Capt.  J.  Neal  Patterson,  A.  S. 
A.  P.,  per  E.  A.  Tomes,"  reading  as  follows  : 

"  Confirming  conversation  this  afternoon  please  proceed  without 
delay  with  order  #6328  received  by  you  from  the  Swope-McCracken 
Company  of  Detroit.  Please  furnish  material  in  accordance  with  blue 
print,  using  the  steel  furnished  by  the  above-mentioned  concern,  and 
furnish  same  in  the  condition  which  they  request,  i.  e.,  without 
copper  dipping. 

"The  price  on  this  material  is  to  be  determined  upon  completion 
of  the  contract.  The  Signal  Corps  will  send  a  competent  accountant 
to  your  plant  to  make  an  audit  of  your  books  covering  the  above- 
mentioned  subject. 

"'  Speed  is  the  essence  of  this  contract  and  order  should  be  com- 
pleted without  delay." 

4.  Parker  Manufacturing  Co.,  the  claimant,  produced  and  fur- 
nished the  bolts  to  the  Swope-McCracken  Co.,  and  later  applied  for 
payment  to  the  Government  but  was  instructed  by  the  office,  Bu- 
reau of  Aircraft  Production,  Detroit,  to  bill  bolts  to  Swope-Mc- 
Cracken Co.,  at  14  cents  each,  subject  to  adjustment  of  price.  The 
claimant,  Parker  Manufacturing  Co.,  did  bill  the  bolts  as  instructed 
by  the  Bureau  of  Aircraft  Production  but  reserved  in  the  bills  the 
right  to  readjustment  of  the  price.  The  Swope-McCracken  Co. 
offered  a  check  in  final  settlement  of  the  amount  due  the  Parker 
Manufacturing  Co.,  which  the  Parker  Manufacturing  Co.  kept 
possession  of  but  refused  to  accept  as  payment.  The  check  is  as 
follows : 

[PenlDsular  State  Bank.      Clark,  EmmoDS,  Bryant,  Klein  &  Brown,  attorneys.      No.  54823.] 

1310-12  Ford  Buiijjing, 
Detroit^  Michigan^  June  12^  1019, 
Pay  to  the  order  of  Parker  Manufacturing  Company  ($l,r)65.2r)) 
one  thousand  five  hundred  sixty-five  dollars,  twenty-five  cents. 

This  check  is  not  payable  unless  accompanied  by  garnishment  re- 
lease in  case  of  Pittshurgh  SJuifthig  Co,  vs.  Parker  Mfg.  Co.,  prin. 
deft.  Swo[)e-McCracken  Company,  garnishee,  deft. 

I^y  (sgd.)  Wm.  G.  Bryant. 
IV)  the  IVniiisular  State  Bank,  Detroit.  Mich.,  9-17. 
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The  following  is  stamped  across  the  face  of  this  check : 

"Certified  June  12,  191 9,  Peninsular  State  Bank,  B.  H.  Johnson, 
teller.    Do  not  destroy  the  check." 

The  following  indorsement  appears  on  the  back  of  the  check : 

"Received  of  Swope-McCracken  Co.  $1,565.25  in  full  settlement 
of  all  claims  and  demands  against  that  company  growing  out  of  con- 
tract covering  machining  of  10,000  forked  end  bolts  as  per  order  No. 
6328,  dated  Sept.  28. 1918. 

"  ( Sgd. )  Parker  Manufacturing  Company, 

G.  C.  Parker,  PresidenV^ 

and  the  check  has  not  been  cashed  so  far  as  the  same  appears  from 
the  files.  The  claimant  consulted  with  officers  of  the  Bureau  of  Air- 
craft Production  relative  to  acceptance  of  the  check  and  was  advised 
that  acceptance  of  the  check  would  not  prejudice  any  claim  it  might 
have  against  the  United  States.  This  understanding  is  evidenced  in 
a  letter  dated  tTune  14,  1919,  signed  by  Capt.  F.  G.  White,  district 
manager  Air  Service  Finance,  Detroit,  reading  as  follows : 

"  1.  Upon  consultation  with  the  office,  Mr.  Gorham  C.  Parker,  gen- 
eral manager  of  the  Parker  Manufacturing  Co.,  has  requested  per- 
mission to  file  a  claim  pursuant  to  the  provisions  of  the  Dent  law, 
g 'owing  out  of  the  delivery  to  Swope-McCracken  Company,  of 
etroit,  Michigan,  of  forked  end  bolts  for  aircraft  work.  Signal 
Corps.  C.  S.  O.,  with  a  reservation  stated  as  follows : 

" '  The  acceptance  of  the  sum  of  $1,565.25  in  part  settlement  of  the 
claim  of  Parker  Manufacturing  Co.,  growing  out  of  the  delivery  by 
Swope-McCracken  Company,  of  Detroit,  Michigan,  of  10,000  forked 
end  bolts,  for  aircraft  work.  Signal  Corps,  pursuant  to  instructions 
received  from  Captain  Patterson,  does  not  prohibit  the  Parker  Manu- 
facturing Company,  Ann  Arbor,  Michigan,  from  filing  additional 
claim  for  remuneration  under  the  terms  and  provisions  of  the  Dent 
law,  it  being  intended  that  by  the  filing  of  such  claim  for  remunera- 
tion under  the  terms  and  provisions  of  the  Dent  law  the  said  Parker 
Manufacturing  Co.  is  in  nowise  to  be  construed  as  barred  or  in 
any  way  prejudiced  on  account  of  the  acceptance  of  such  part  pay- 
ment by  the  Swope-McCracken  Company.' 

"Permission  to  file  claim  with  reservation  as  above  stated  is 
hereby  granted  to  the  Parker  Manufacturing  Company." 

5.  On  the  state  of  facts  as  above  set  forth  the  majority  of  the 
members  of  the  Air  Service  Claims  Board  found  that  a  class  A 
claim  existed  but  that  no  award  could  be  made,  inasmuch  as  the 
claimant  had  made  a  settlement  with  the  Swope-McCracken  Co., 
thus  relieving  the  Government.  From  this  conclusion  two  membere 
of  the  Board  vigorously  dissented. 

The  Swope-Mc'Cracken  Co.  appears  somewhat  in  the  nature  of  a 
l)roker,  furnishing  the  Government  with  bolts  and  other  material 
which  it  was  accustomed  to  have  manufactured  by  different  manu- 
facturers in  different  places. 
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DECISION. 

1.  It  seems  to  be  admitted  on  all  sides  that  there  was  a  valid  con- 
tract entered  into  between  the  claimant  and  the  United  States  by 
which  the  claimant  agreed  to  furnish  to  Swope-McCracken  Co. 
for  the  Government  10,000  forked-end  bolts,  and  that  it  should  bill 
them  to  the  Swope-McCracken  Co.  at  14  cents,  and  that  the  United 
States  agreed  on  its  part  that  the  14  cents  at  which  the  claimant 
billed  them  should  not  be  a  fixed  price,  but  that  the  Government 
would  audit  the  account  of  the  Parker  Manufacturing  Co.,  the  claim- 
ant, and  allow  to  that  company  a  sum  for  the  bolts  sufficient  to  com- 
pensate it  for  their  manufacture  and  to  allow  for  a  reasonable  profit. 
So  far  as  the  parties  representing  the  Government,  including  the 
Air  Service  Board,  are  concerned,  this  contract  seems  to  be  admitted ; 
and  in  this  conclusion  we  agree.  The  only  matter  in  question  is 
whether  or  not  the  receipt  by  the  claimant  of  the  check  (item  4, 
findings  of  fact)  was  a  settlement  of  the  indebtedness  so  as  to  relieve 
both  the  Swope-McCracken  Co.  and  the  Government  from  a  settle- 
ment of  the  accoimt  in  the  manner  agreed  upon. 

The  Claims  Board,  Air  Service,  found  that  there  was  a  contract, 
but  were  of  the  opinion  that  all  amounts  due  under  it  were  settled 
by  the  check  in  question.  We  agree  that  there  was  a  contract,  but 
there  is  no  theory  which  can  be  advanced  under  which  the  check  in 
question  can  be  held  to  be  an  accord  and  satisfaction  even  as  be- 
tween Parker  Manufacturing  Co.  and  the  Swope-McCracken  Co.,  so 
far  as  the  same  affects  the  Government.  Upon  examining  the  check, 
it  will  be  found  that  it  is  a  conditional  payment,  and  is  not  payable 
unless  accompanied  by  a  garnishment  release,  etc.  In  other  words, 
it  leaves  something  to  be  done  by  the  payee  in  the  check  after  its 
receipt  and  before  it  would  be  paid  by  the  bank  upon  which  it  was 
drawn.  Such  a  check  can  not  be  a  payment  or  be  construed  as  a 
payment  until  the  things  required  of  it  are  done  and  the  cash  paid 
upon  the  check.  It  is  a  general  rule  of  law  that  a  check  sent  in  pay- 
ment of  a  debt,  is  payment  or  not  payment,  according  as  both  parties 
consider  it.  Sometimes  the  payee's  acceptance  as  payment  is  in- 
ferred from  his  having  cashed  the  check.  In  this  case  the  check 
has  not  been  cashed,  but  has  been  held  subject  to  adjustment  of  all 
matters,  especially  an  adjustment  with  the  Government  of  the  United 
States,  leaving  it  to  deal  with  the  Swope-McCracken  Co.  according  to 
the  circumstances  of  the  case  as  it  may  be  advised.  The  Govern- 
ment of  the  United  States  is  in  no  way  prejudiced  by  this  check 
as  to  its  rights  against  anybody. 

"Defendant  being  indebted  to  plaintiff,  sent  his  check  to  the 
latter,  expressing  in  terms  on  its  face  that  it  was  *in  full.'  The 
check  was  for  less  than  the  debt  and  was  neither  presented  nor 
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returned  until  tendered  back  at  the  trial.  Defendant  suffered  no 
loss  by  reason  of  plaintiff's  failure  to  present  the  check-  The  check 
was  not  payment  in  full  nor  pro  tanto.^^  {Flyrm  v.  Woolsey^  57 
Hun.,  590;  10  N.  Y.  Supp.,  875.) 

This  is  the  general  rule  of  law  and  it  would  be  idle  to  quote  the 
many  authorities  on  the  subject.  The  claimant  is  entitled  to  be 
paid  the  amount  of  the  check  in  question  and  an  additional  amount 
equal  to  the  difference  between  the  amount  for  which  it  holds  the 
check  of  Swope-McCracken  Co.  and  the  amount  which  will  be  found 
due  from  the  Government  by  an  investigation  by  competent  ac- 
countants as  a  fair  and  reasonable  price  for  the  furnishing  of 
10,000  forked  end  bolts  (not  to  include  the  excess  bolts  over  10,000, 
if  any  delivered). 

DISPOSITION. 

This  Board  will  formulate  a  document  setting  forth  the  nature, 
terms,  and  conditions  of  the  agreement  between  the  claimant, 
Parker  Manufacturing  Co.,  and  the  United  States,  and  will  execute 
its  certificate,  Form  C,  as  prescribed  in  Supply  Circular  No.  17, 
revised  on  March  26,  1919,  and  send  the  same  to  the  Air  Service 
Claims  Board  for  appropriate  action. 

Col.  Delafield  and  Mr.  Howe  concurring. 


Digitized  by  VjOOQIC 


Case  No.  424. 

In  re  CLAIM  OF  BRADDOCK  MANTTFACTtrEINO  CO. 

1.  EEPOEMATION-— PEOXY-SIGNED  CONTEACT.— Where,  through  a  mutual 

mistake,  a  proxy-signed  contract  does  not  correspond  to  the  real  agree- 
ment of  the  parties,  it  will  be  reformed,  even  though  the  contract  has 
been  fully  performed,  and  compensation  has  been  received  by  the 
contractor. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

for  $51,825.36,  the  difference  between  the  tentative  price  and  the  agreed 
price.    Held,  claimant  is  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traf- 
fic Division  Supply  Circular  No.  17,  1919,  for  $61,825.36,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  The  claim  was  approved  by  the  Pittsburgh  District  Claims 
Board  and  came  to  the  Claims  Board,  Ordnance  Department,  at 
Washington,  on  May  24,  1919,  for  approval  of  a  statutory  award. 

3.  On  June  4,  1919,  the  Claims  Board,  Ordnance  Department,  re- 
ferred the  matter  to  the  Board  of  Contract  Adjustment,  under  Gen- 
eral Order  103,  for  review  and  an  opinion  as  to  whether,  upon  the 
evidence  submitted,  the  Board  would  find  the  existence  of  a  Class 
B  agreement,  imder  the  Dent  Act,  covering  the  compensation  claimed 
by  the  claimant. 

4.  On  July  31,  1919,  the  Board  of  Contract  Adjustment  rendered 
an  opinion  to  the  Claims  Board,  Ordnance  Department,  that  the 
evidence  contained  in  the  file  submitted  was  not  sufficient  to  establish 
a  contract  under  the  act  of  March  2,  1919,  and  that  no  statutory 
award  should  issue  to  the  claimant.  The  opinion  of  the  Board  is 
reported  in  Decisions  of  the  War  Department,  Board  of  Contract 
Adjustment,  volume  1,  page  232. 

5.  On  August  8,  1919,  the  claimant  made  application  for  a  review 
and  rehearing  which  was  granted  August  15,  1919,  on  the  ground 
that  the  claimant  had  not  been  represented  before  the  Board  while 
the  matter  was  under  consideration.     The  claimant  was  also  given 
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leave  to  file  an  appeal  from  the  action  of  the  claims  board  denying 
their  claim. 

6.  On  October  8,  1919,  the  claimant  filed  a  statement  of  claim, 
Form  B,  under  the  Purchase,  Storage  and  Traffic  Division  Supply 
Circular  No.  17,  1919,  for  $51,825.36. 

7.  A  hearing  was  had  in  the  matter  on  November  3, 1919,  at  which 
the  claimant  was  represented  by  counsel. 

8.  On  May  3,  1918,  the  claimant  entered  into  a  written  contract 
with  the  Government  for  the  manufacture  of  5,000  tons  of  9.2  cast- 
steel  ingots.  The  contract  purported  to  be  made  in  the  name  of 
Samuel  McRoberts,  colonel,  Ordnance  Department,  but  was  signed 
Samuel  McRoberts,  colonel,  Ordnance  Department,  by  R.  P. 
Lamont,  lieutenant  colonel.  It  was  what  is  known  as  a  proxy-signed 
contract  and,  therefore,  an  informal  contract  under  the  provisions  of 
the  act  of  March  2, 1919. 

9.  The  provisions  as  to  the  price  to  be  paid  by  the  United  States 
were  as  follows: 

"  The  United  States  will  pay  to  the  contractor,  as  a  just  and  fair 
compensation,  the  sum  of  four  dollars  ($4)  per  hundred  pounds, 
f.  o.  b.  cars  Pittsburgh,  Pennsylvania,  delivered  to  and  accepted  by 
the  United  States      *    *    *." 

10.  The  claim  is  founded  on  the  allegation  that  the  price  of 
$4  per  hundred  pounds  was  intended  by  the  company  and  by  the 
Government  official  with  whom  negotiations  were  had,  as  a  tentative 
price,  and  that  the  agreement  of  the  parties  was  that  the  actual  price 
should  be  such  as  should  subsequently  be  established  by  the  Price 
Fixing  Committee  of  the  War  Industries  Board  as  the  price  for  the 
kind  of  commodities  covered  by  the  contract. 

11.  W.  Marshall  McCleary,  who  was  called  as  a  witness  by  the 
claimant,  testified  that  at  the  time  the  contract  with  the  claimant  was 
entered  into  he  was  a  captain  in  the  Ordnance  Department  of  the  War 
Department,  Procurement  Division,  and  chief  of  the  ferrous  raw 
material  section,  and  that  he  carried  on  the  negotiations  for  the  Gov- 
ernment with  Robert  W.  Tener,  treasurer  of  the  claimant  company, 
which  resulted  in  the  contract  in  question. 

12.  At  the  time  the  contract  was  entered  into,  the  Price  Fixing 
Committee  of  the  War  Industries  Board  had  not  fixed  a  definite  price 
per  ton  for  acid  steel,  of  which  the  ingots  in  question  were  to  be  made, 
but  had  fixed  a  price  for  rolled  steel  at  4  cents.  The  cost  of  manu- 
facturing the  ingots  out  of  acid  steel  was  greater  than  the  cost  of 
manufacturing  them  out  of  rolled  steel.  The  Price  Fixing  Commit- 
tee had  under  consideration  the  fixing  of  the  price  for  acid  steel. 
This  was  known  to  both  Maj.  McCleary  and  Mr.  Tener. 
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13.  At  the  interview  at  which  the  terms  of  the  contract  were  agreed 
upon,  Mr.  Tener  complained  to  Mr.  McCleary  that  the  price  of  4 
cents  was  too  low,  and  it  was  mutually  agreed  between  them  that  4 
cents  should  be  used  as  a  base  price  in  the  contract,  it  being  necessary 
to  have  some  price  named  in  the  contract,  and  that  upon  issuance  by 
the  Price  Fixing  Committee  of  a  definite  price  for  acid  steel,  such 
price  should  be  paid  by  the  United  States  instead  of  the  price  actually 
named  in  the  contract,  and  whether  the  same  were  higher  or  lower 
than  the  contract  price. 

14.  It  further  appeared  that  both  witnesses  understood  that  the 
Government  and  the  contractor  would  be  bound  by  whatever  price 
was  set  by  the  Price  Fixing  Committee,  irrespective  of  the  contract 
price,  and  that  they  did  not  consider  it  necessary  to  put  into  the  con- 
tract specific  words  to  provide  that  the  contract  price  should  be  made 
to  conform  to  the  price  fixed  by  the  Price  Fixing  Committee. 

15.  The  claimant  proceeded  with  the  performance  of  its  contract, 
manufactured  the  steel  ingots  described  therein,  delivered  the  same 
to  the  Government,  and  was  paid  at  the  rate  of  $4  per  hundred 
pounds.  The  full  amount  of  steel  provided  for  in  the  contract  had 
been  manufactured  and  delivered  on  September  21, 1918. 

16.  At  a  meeting  of  the  Price-Fixing  Committee  held  September 
23,  1918,  the  price  of  cast-steel  ingots  was  fixed  at  $4.50  per  hundred 
pounds  f.  o.  b.  cars  Pittsburg  basis;  this  price  to  apply  on  all  cast 
steel  ingots  or  slugs  for  projectiles  delivered  after  January  1,  1918, 
under  contracts  with  the  United  States. 

17.  The  present  claim  is  for  the  difference  between  the  price  of  $4 
per  hundred  pounds  received  by  the  claimant  and  the  sum  it  would 
have  received  at  $4.50  per  hundred  pounds,  to  which  it  claims  it  is 
entitled. 

18.  It  further  appears  that  the  Pittsburgh  district  ordnance  board 
claims  against  the  Braddock  Manufacturing  Co.  that  the  sum  of 
$12,189.41  is  due  to  the  Government  on  account  of  materials  de- 
livered under  this  contract  but  rejected  for  defects.  This  amount 
is  figured  on  rejected  steel  at  $4.50  per  hundred  pounds.  This  claim 
was  before  the  district  Board  on  or  about  May  9,  1919,  and  the 
claimant  agreed  to  such  reduction  from  its  claim  in  connection  with 
a  proposed  settlement  of  said  Board.  Apart  from  the  foregoing,  no 
evidence  has  been  taken  as  to  the  validity  of  the  claim  of  the  Gov- 
ernment. 

DECISION. 

1.  The  claimant's  contract  was  a  proxy-signed  contract  and  this 
claim  is  properly  before  this  Board  as  a  question  under  General 
Orders,  No.  103  of  1918,  on  a  class  A  claim  under  the  act  of  March 
2,  1919. 
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2.  The  relief  which  the  claimant  is  seeking  amounts  to  a  request 
for  reformation  of  its  written  contract  on  the  ground  that,  by  mutual 
mistake,  the  written  contract  does  not  express  the  real  agreement 
of  the  parties. 

3.  The  contract  was  negotiated  on  behalf  of  the  Government  by 
an  officer  in  the  Procurement  Division  not  having  statutory  authority 
to  enter  into  a  written  contract  with  the  chiimant.  While  Ctipt. 
McCleary  had  not  the  power  to  affix  the  signature  of  the  (lovern- 
ment  to  a  written  contract,  it  was  within  his  duty  as  a  member  oi 
the  Procurement  Division  to  make  and  determine  upon  the  details  of 
contracts  which  were  subsequently  reduced  to  writing  in  accordance 
with  statutory  requirements.  It  has  been  held  in  numerous  de- 
cisions of  this  Board  that  a  definite  agreement  entered  into  by  an 
officer  of  the  Procurement  Division,  although  not  a  "contracting 
officer,"  is  an  agreement  made  under  the  authority  and  direction  of 
the  Secretary  of  War  within  the  meaning  of  the  act  of  March 
2,  1919. 

4.  In  a  proceeding  for  reformation  of  a  Government  contract  on 
account  of  mistake,  the  evidence  does  not  have  to  conform  to  the 
provisions  of  Revised  Statutes,  section  3744.  Parol  evidence  may  be 
offered.    (Ackerlin  v.  U.  S.,  240  U.  S.,  531.) 

5.  The  reformation,  on  the  ground  of  a  mutual  mistake,  of  a 
written  contract  solemnly  entered  into,  should  be  undertaken  only 
upon  the  clearest  evidence  that  such  a  mistake  exists.  {U.  S.  v. 
MilUken,  202  U.  S.,  168.) 

6.  The  oral  agreement  which  the  written  agreement  was  intended 
to  express  is  clearly  proved  in  this  case.  The  mutual  intent  of  the 
parties  was  that  the  contract  price  should  be  the  price  subsequently 
to  be  fixed  by  the  Price  Fixing  Committee.  This  proved  to  be  $4.50 
per  100  pounds. 

7.  The  mistake  in  the  present  case  arose  from  the  belief  of  both 
parties  that  the  price  fixed  by  the  Price  Fixing  Committee  would 
govern  in  the  settlement  between  the  claimant  and  the  Government, 
irrespective  of  the  price  set  in  the  contract  itself.  This  may  be  said 
to  be  a  mistake  of  law.  Much  law  has  been  written  discussing  the 
relative  merits  of  mistakes  of  law  and  mistakes  of.  fact  as  grounds 
for  reformation  of  contracts.  The  courts  of  the  United  States,  how- 
ever, have  adopted  a  liberal  policy  in  dealing  with  questions  of  this 
kind  and  have  justified  the  reformation  of  instruments  on  account 
of  mistakes  of  law  as  well  as  on  account  of  mistakes  of  fact.  See 
cases  cited  infra. 

8.  In  the  present  case  the  contract  was  drafted  by  Government 
agents,  and  the  claimant  relied  upon  the  statement  of  another  Gov- 
ernment agent  that  the  language  would  carry  out  the  intent  of  their 
mutual  understanding.    We  do  not  intend  to  imp^|(^j^|y:j^hing  iij^ 
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the  nature  of  bad  faith  to  any  Government  agent  in  connection  with 
this  matter.  The  evidence,  on  the  other  hand,  is  clear  that  every- 
body has  acted  in  good  faith.  Nevertheless,  under  the  doctrine  laid 
down  in  our  courts,  parties  in  some  cases  have  a  right  to  rely  on 
the  greater  experience  of  the  other  party  to  the  contract  when  the 
latter  is  more  accustomed  to  deal  with  the  subject  matter  of  contracts 
of  a  technical  nature. 

9.  In  the  case  of  Snell  v.  Atlantic  Insurance  Co,  (98  U.  S.,  85; 
25  L.  ed.,  52),  a  contract  of  insurance  was  re-formed  so  as  to  protect 
the  interests  of  two  persons  whose  names  did  not  appear  in  the 
original  policy  by  the  insertion  of  their  names  therein.  The  error 
arose  in  this  case  from  the  mistaken  idea  that  the  insertion  of  the 
name  of  one  partner  in  a  policy  would  protect  the  interests  of  all 
three  partners.  The  court  held  that  the  insured  had  the  right  to 
rely  on  the  statements  of  the  insurance  agent  to  that  effect,  although 
such  statements  were  in  no  way  made  in  bad  faith,  but  only  by 
error  of  the  agent. 

10.  In  the  case  of  the  Philippine  Sugar  Co,  v.  Philippines  (247 
U.  S.,  348;  62  L.  ed.,  1177),  a  deed  was  re-formed  against  the  inter- 
ests of  the  United  States  so  as  to  except  the  buildings  on  certain 
lands  conveyed.    (See  also  Griswold  v.  Ilazzard^  141  U.  S.,  260.) 

11.  The  case  of  Cramp  <&  Son  v.  U,  S.  (239  U.  S.,  221 ;  60  L.  ed., 
238),  is  not  contrary  to  the  doctrine  laid  down,  for  it  was  not  made 
out  to  the  satisfaction  of  the  court  in  that  case  that  the  mistake 
existed. 

12.  We  are  satisfied  that  the  written  agreement  does  not  express 
the  intent  of  the  parties  and  that  this  was  due  to  a  mistake  such 
that  the  claimant  would  be  entitled,  in  a  court  of  equity,  to  re-forma- 
tion of  its  contract. 

13.  The  Board  of  Contract  Adjustment  is  not  a  court  of  equity. 
It  exercises  only  certain  powers  granted  by  Congress  to  the  Secre- 
tary of  War  and  by  him  delegated  to  the  Board.  The  question 
raised  by  a  petition  of  this  kind  is,  therefore,  whether  the  Secretary 
can,  by  agreement  with  the  contractor,  exercise  the  right  of  re-form- 
ing a  contract  entered  into  by  him,  through  his  agents,  where  the 
circumstances  are  such  that  a  court  of  equity  would  require  re-forma- 
tion in  a  case  properly  brought  before  it. 

14.  It  has  been  held  that  the  Secretary  of  War  can  not  amend  a 
contract  after  it  has  been  fully  performed.  {Corliss  Steain  Enghie 
Co,  V.  U,  S,^  91  U.  S.,  321.)  This  case  relates,  however,  to  an  amend- 
ment to  the  contract  which  changed  the  mutual  rights  of  the  parties. 
A  reformation  of  a  contract  is  on  the  other  hand  merely  a  correc- 
tion of  an  error.  It  does  not  change  the  mutual  rights  of  the  par- 
ties as  they  were  intended  to  exist,  but  recites  them  with  greater 
accuracy. 
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16.  The  act  of  reforming  a  contract  is  not,  accurately  speaking, 
an  amendment  thereof,  although  it  may  be  that  it  can  be  carried 
into  effect  only  by  a  document  having  the  form  of  an  amendment. 
It  is  in  fact  merely  the  proper  performance  of  a  ministerial  duty; 
that  is,  the  reducing  to  writing  of  an  agreement.  We  believe  that 
the  Secretary  and,  therefore,  this  Board  as  his  agent,  have  the  right 
to  redraft  the  contract  between  the  Government  and  the  claimant 
so  that  it  shall  recite  the  agreement  as  made. 

16.  It  appears  that  the  Government  has  a  claim  against  the  claim- 
ant under  the  contract  now  under  consideration.  This  claim  has 
not  been  referred  to  this  Board  but  is  within  the  jurisdiction  of 
another  department  of  the  War  Department.  This  Board  will 
therefore  execute  certificate  C,  amending  the  original  contract,  and 
will  refer  the  matter  to  the  Ordnance  Claims  Board  for  determina- 
tion of  the  amount  due  after  proper  offsets  and  countercharges,  and 
for  final  settlement  of  accounts  as  between  the  claimant  and  the 
Government. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  aiid  conditions  of  the  agreement,  and  certificate  C,  to  the 
Ordnance  Claims  Board  for  action  in  the  manner  provided  in  sub- 
division C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and 
Traffic  Division. 

Col.  Delafield,  Lieut.  Col.  Junkin,  and  Mr.  McCandless  con- 
curring. 


Digitized  by 


Google 


Case  No.  619. 

In  re  CLAIK  OF  COTTCH  BB08.  XAHITFACTTTBIHO  CO. 

1.  FACILITIES — ^NO  AOBEEXENT. — ^In  the  absence  of  an  agreement,  j^fress 
or  implied,  no  relief  can  be  awarded  under  the  act  of  Xarch  8,  1919. 

S.  CLADC  AHD  DECISIOir. — Claim  under  the  act  of  Xarch  8,  1919,  based  upon 
an  oral  agreement  relating  to  building  and  equipping  an  addition  to 
claimant's  dye  plant.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  was  presented  informally  by  a  letter  addressed 
to  the  Board  under  date  of  June  25,  1919.  The  claimant  seeks  an 
allowance  of  $21,232.47,  the  cost  of  an  addition  to  its  dye  plant. 

2.  A  hearing  was  had  on  January  13,  1920,  before  this  Board, 
and,  the  claimant  failing  to  appear,  a  further  hearing  was  had  on 
January  31.    Again  the  claimant  failed  to  appear. 

3.  The  claim  sets  forth  that  the  claimant  was  advised  by  various 
officers  of  the  Quartermaster  Department  that  the  Government 
would  give  contracts  to  the  limit  of  the  capacity  of  the  plant. 

4.  The  testimony  of  four  Government  witnesses  who  negotiated 
contracts  with  the  claimant  during  1918  shows  that  no  one  of  them 
encouraged  or  even  suggested  any  increase  in  claimant's  facilities, 
the  Government  having  no  need  for  such  increase. 

DECISION. 

No  evidence  was  produced  of  any  contract,  express  or  implied^ 
between  the  Government  and  the  claimant  for  the  increase  of  the 
latter's  facilities. 

DISPOSmON. 

An  order  will  issue  from  this  Board  denying  relief. 
Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  673. 

In  re  CLADC  OF  ADAMS  WOOLEN  MILLS  (IHC.). 

1.  EZPSHDITiniSS  nr  AHTICIPATIOH  of   COHTBACT.— in  the  absence  of 

an  agreement  claimant  is  not  entitled  to  reimbursement  for  expendi- 
tures made  in  anticipation  of  obtaining  a  contract.  Hotice  that  the 
award  of  a  contract  had  been  recommended  does  not  amount  to  an 
agreement. 

2.  CLAIM  AHD  DEdSION. — Claim  under  the  act  of  March  8,  1919,  based  upon 

an  alleged  agreement  for  the  manufacture  of  oliye  drab  Army  blankets. 
Heldy.claimant  is  not  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  A  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $3,125.12,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States  on  or  about  November  5,  1918. 

2.  The  claimant  submitted  bids  for  the  manufacture  of  40,000 
four-pound  olive  drab  Army  blankets,  at  $7  each,  on  or  about  October 
24,  1918,  to  the  Clothing  and  Equipage  Division.  On  November  5, 
1918,  the  claimant  received  the  following  telegram  from  said  division : 

"Contract  will  be  recommended  18,000  blankets  $7  in  accordance 
your  bid  October  28." 

On  November  6, 1918,  the  Clothing  and  Equipage  Division  sent  the 
claimant  the  following  telegram: 

"  Referring  to  telegram  from  woolens  branch,  dated  November  5, 
instructions  from  Washington  necessitate  reduction  in  quantity  of 
blankets  to  what  you  can  deliver  by  end  of  February.  Irlease  wire 
quantity." 

On  November  7,  1918,  the  claimant  replied  to  the  foregoing  tele- 
gram as  follows : 

"  In  reply  to  your  tele^am  received  this  morning  we  would  advise 
ou  that  we  have  just  wired  you  that  we  will  deliver  18,000  blankets 
y  February  28, 1919,  which  we  hereby  confirm. 

"  We  will  make  the  first  shipment  of  8,000  blankets  on  this  order 
on  January  25  and  3,000  blankets  on  February  1st,  8, 15,  22,  and  28.*' 
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On  November  12,  1918,  the  Clothing  and  Equipage  Division  sent 
the  claimant  the  following  telegram : 

"  Supplementing  telegrams  November  5  and  6,  conditions  are  so  un- 
certain that  you  are  advised  to  make  no  preparations  for  blanket 
manufacture  until  you  actually  receive  contract  papers." 

3.  The  claimant  alleges  that  it  incurred  obligations  upon  the 
faith  of  said  alleged  agreement  prior  to  November  12,  1918,  for 
materials  necessary  to  fulfill  said  alleged  agreement  and  has  sus- 
tained losses. because  of  the  reduced  market  value  of  said  materials 
and  submits  bills  for  sums  paid  therefor  as  follows : 

Nov.  22, 1018,  invoice  ol  Shirley  Mills  for  10,288  lbs.  course 

dark  merinoes,  @  32c $3,292.16 

On  which  an  allowance  Is  asked  of  85%,  or $1, 152.  26 

Nov.  27,  1918,  invoice  Shirley  Mills  for  8,012  lbs.  coarse 

dark  merinoes,  @  32^ 2, 563.  84 

On  which  an  allowance  is  asked  of  35%,  or I_        897.  84 

Nov.  4,   1918,   invoice  George  R.   Whiting  for  6,047  lbs. 

carded  No.  2  C.  D,  merinoes,  (§  34^^ 2,086.22 

On  which  an  allowance  is  asked  of  35%,  or 730. 18 

Making  a  total  allowance  asked 2, 779. 78 

At  the  hearing  the  claimant  withdrew  the  last  item  of  its  claim  of 
$345.44,  25  per  cent  of  the  value  of  worsted  suiting  allotted  by  the 
Government  (p.  10). 

4.  The  evidence  shows  the  materials  for  which  the  claimant  asks 
reimbursement  were  ordered  by  it  on  the  following  dates : 

October  24,  1918,  20,000  pounds  coarse  dark  merino  from  Shirley 
Mills. 

November  4,  1918,  10,000  pounds  coarse  dark  merino  from  ShiWey 
Mills. 

November  4, 1918, 10,000  pounds  C.  D.  merino  shoddy  from  George 
E.  Whiting. 

5.  On  November  1,  1918,  the  woolens  branch,  Clothing  and 
Equipage  Division  of  the  Quartermaster  General's  Office,  New  York, 
wrote  the  claimant  as  follows : 

"  In  case  a  contract  should  be  awarded  you  on  O.  D.  blankets  in 
accordance  with  your  bid  of  October  28,  1918,  advance  information 
is  desired  of  the  total  weight  you  will  require,  approximately,  of  each 
kind  of  stock  your  propose  using  in  the  required  50%  of  reworked 
wool: 

"  Your  own  shoddy,  lbs. 

"  Government  O.  L>.  clips,  lbs. 

"  Waste. 

"  Noils." 
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In  reply  to  this  letter  the  claimant  wrote  the  Clothing  and  Equip- 
age Division  as  follows : 

"  In  reply  to  yours  of  November  1st  we  would  advise  you  that,  in 
case  contract  should  bo  awarded  us  on  the  O.  D.  blankets  in  accord- 
ance with  our  bid  of  October  28,  1918,  the  approximate  total  weight 
of  each  kind  of  stock  we  propose  using  in  the  required  50%  reworked 
wool  is  as  follows : 

"  64,000  lbs.  of  our  own  shoddy 

"  54,000  lbs.  O.  D.  Government  clipti. 
on  the  I  overcoating  and  i  worsted  basis." 

6.  Edward  A.  MacPeck,  formerly  treasurer  of  the  claimant,  was 
asked  at  the  hearing  whether  the  wool  on  which  loss  is  claimed  was 
not  ordered  for  a  contract  other  than  the  one  under  which  he  claims. 
He  said  he  could  not  answer  "that  might  be  true"  (p.  21).  Refer- 
ring to  the  order  of  October  24,  1918,  for  20,000  pounds  of  wool,  he 
said  (p.  54)  :  "  I  do  not  think  that  order  applied  on  this  contract." 

When  asked  how  he  explained  the  fact  that  the  two  other  purchases 
of  wool,  on  which  he  now  claims,  were  made  on  November  4,  1918, 
while  his  alleged  agreement  was  on  November  5,  1918,  he  said  he 
could  give  no  explanation  except  that  he  thought  the  claimant's 
president,  Mr.  Graham,  since  deceased,  had  a  telephone  talk  advis- 
ing, him  of  the  order  on  November  4,  1918  (p.  54).  After  the  hear- 
ing he  made  inquiries  relating  to  said  telephone  talk  of  Mr.  Graham, 
and  wrote  this  Board,  January  27, 1920,  that  he  was  unable  to  obtain 
further  information  as  to  whether  Mr.  Graham  had  said  telephone 
conversation. 

7.  Herbert  Heston,  procurement  officer  in  the  woolens  branch, 
Clothing  and  Equipage  Division  of  the  Ordnance  Department,  tes- 
tified that  the  demand  for  blankets  was  great  early  in  November, 
1918,  but  under  the  custom  of  the  office  at  that  time  a  recommenda- 
tion was  not  equivalent  to  a  notice  that  the  contractor  should  pro- 
ceed with  the  work;  that  such  notices  of  a  recommendation  "gave 
them  an  idea  that  they  would  probably  have  more  blankets  to  make." 

8.  Since  the  hearing  the  claimant  has  submitted  the  affidavit  of 
David  L.  Jubb,  former  purchasing  agent  of  the  claimant,  in  which 
he  states  that  in  other  contracts  with  the  Government  the  claimant 
was  urged  to  expedite  deliveries,  and  that  it  was  the  custom  of  the 
claimant  to  prepare  for  manufacture  "as  soon  as  advised  of  the 
award."  He  submits  copies  of  letters  showing  prior  orders  on  which 
work  was  commenced  before  the  written  contract  was  received  by 
claimant.  The  said  letters  show  that  positive  advance  notice  in  said 
prior  cases  was  given  by  the  Government,  such  as  "Confirmation 
(amoimt  and  price),  delivery  at  once,"  or  "  Contract  approved."  He 
states  no  instance  of  such  a  notice  as  "  Contract  recommended." 
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DECISION. 


1.  The  statement  in  the  telegram  of  November  5,  1918,  to  the 
claimant,  "  Contract  will  be  recommended  18,000  blankets,"  was  not 
an  acceptance  of  a  part  of  claimant's  previous  bid.  In  the  claimant's 
letter  of  November  5,  1918,  it  states,  "  In  case  contract  should  be 
awarded  to  us  on  the  O.  D.  blankets  in  accordance  with  our  bid,"  etc. 
It,  therefore,  knew  on  November  5,  1918,  that  it  had  no  award. 

2.  All  the  wool  on  which  a  loss  was  claimed  was  ordered  by  claim- 
ant previous  to  November  5,  1^18.  The  item  of  20,000  pounds 
ordered  October  24,  1918,  the  claimant's  witness  stated  was  ordered 
for  a  contract  other  than  the  alleged  one  before  us.  The  remaining 
two  items  of  wool  the  same  witness  stated  may  have  been  ordered 
for  other  contracts. 

3.  The  claimant  has  submitted  evidence  of  its  previous  custom  to 
proceed  with  the  manufacture  "as  soon  as  it  was  advised  of  the 
award,"  but  in  this  case  it  was  not  advised  of  an  award.  It  was  only 
advised  of  a  recommendation. 

4.  We  can  not  find  that  the  claimant  sustained  any  loss  because  of 
its  interpretation  of  the  recommendation  of  November  5,  1918.  It 
had  made  its  commitments  for  the  wool  on  which  loss  is  claimed 
prior  to  November  5,  1918.  The  situation  remained  unchanged  until 
the  claimant  was  advised  on  November  11, 1918,  that  conditions  were 
uncertain  and  to  make  no  preparations  until  it  actually  received 
contract  papers. 

5.  We  find  no  agreement  was  made  with  the  claimant  within  the 
provisions  of  the  act  of  March  2, 1919. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  394. 

In  re  CLADC  OF  HIAJTTIC  XAHITFACTTTEING  CO. 

1.  AHTICIPATINO   COKTBACT. — Where    claimant,   wbo   had   completed   two 

Oovenunent  contracts  for  tbe  manufacture  of  blankets,  purchased 
shoddy  to  be  used  in  the  manufacture  of  blankets  in  anticipation  of 
Ctoyemment  contracts  and  had  such  shoddy  on  hand  when  it  submitted 
a  bid  for  an  additional  contract,  and  is  informed  that  its  acceptance  has 
been  recommended,  but  the  bid  is  not  formally  accepted,  and  no  con- 
tract is  entered  into  nor  orders  issued  for  blankets  to  claimant,  and 
claimant  had  made  expenditures  or  incurred  obliirations,  when  on 
KoYcmber  11  claimant  receiTed  further  Instructions  not  to  make  any 
preparations  to  perform,  claimant  is  not  entitled  to  an  adjustment. 

2.  CLADC  AHD  DECI8I0K.— Claim  under  the  act  of  liarch  8,  1919,  for  losses 

on  shoddy  purchased  several  months  before  claimant  submitted  a  bid 
for  the  manufacture  of  blankets.  Held,  claimant  is  not  entitled  to  an 
adjustment. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  fbds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $3,756.70  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  seeks  reimbursement  of  losses  sustained  by  reason 
of  the  purchase  of  37,567  pounds  of  reworked  wool,  or  "  shoddy,"  as 
it  was  called,  with  which  to  manufacture  blankets  for  the  Govern- 
ment. It  alleges  that  it  has  sustained  a  loss  of  10  cents  a  pound  on 
37,567  pounds  of  shoddy. 

3.  On  or  about  October  28,  1918,  in  response  to  advertisements, 
the  claimant,  Niantic  Manufacturing  Co.,  submitted  a  bid  to  the 
woolen  branch.  Clothing  and  Equipage  Division,  office  of  the 
Quartermaster  General,  New  York,  to  make  23,000  blankets  at  $7 
apiece,  deliveries  to  be  made  in  January,  February,  March,  and 
April,  1918. 

The  contractor  had  the  option  to  furnish  the  "  shoddy  "  himself, 
or  obtain  from  the  Government  "  clips  "  from  which  shoddy  was  to 
be  made.    This  shoddy  went  into  the  manufacture  of  blankets,  and 
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was  used  in  about  equal  parts  with  pure  wool,  which  the  Govern- 
ment would  authorize  the  contractor  to  purchase  after  an  order  for 
blankets  was  given. 

4.  On  October  29,  1918,  Capt.  Claude  H.  Ketchum,  Quartermaster 
Corps,  of  the  wool  top  and  yarn  subdivision,  office  of  the  Acting 
Quartermaster  General,  New  York,  wrote  the  claimant  as  follows : 

"  1.  This  subdivision  has  been  informed  that  yesterday  you  bid 
on  a  blanket  contract. 

"  2.  If  the  woolens  branch  notify  you  that  they  have  recommended 
that  a  contract  be  awarded  to  you,  you  are  requested  to  fill  out  the 
enclosed  forms  in  duplicate,  applying  for  the  necessary  wool,  and 
mail  them  to  this  office, 

"  3.  It  will  not  be  necessary  for  you  to  wait  until  you  receive  the 
contract  number,  as  this  would  probably  take  several  days  after  the 
recommendation.  On  our  forms  leave  the  contract  number  blank 
and  we  will  fill  it  in  later." 

Four  or  five  days  after  submitting  its  bid,  claimant's  selling  agent 
was  informed  by  Mr.  George  C.  Hetzel,  chief  of  the  woolens  branch, 
Clothing  and  Equipment  Division,  office  of  the  Quartermaster  Gen- 
eral, New  York,  that  claimant  had  been  recommended  for  a  con- 
tract. 

5.  On  November  5,  6,  and  11,  respectively,  there  was  sent  to  claim- 
ant, from  the  office  of  the  Quartermaster  General,  New  Ti'ork,  the 
following  telegrams: 

"Contract  will  be  recommended  twenty  three  thousand  blankets 
seven  dollars  in  accordance  your  bid  October  twenty  eighth." 

"  Referring  to  telegram  from  woolens  branch  dated  November  5th. 
instructions  from  Washington  necessitate  reduction  in  quantity  oi 
blankets  to  what  you  can  deliver  by  end  of  February.  Please  wire 
quantity." 

"  Supplementing  telegrams  of  November  fifth  and  sixth  conditions 
are  so  uncertain  that  you  are  advised  to  make  no  preparations  for 
blanket  manufacture  until  you  actually  receive  contract  papers." 

6.  On  May  29, 1918,  the  claimant  placed  an  order  with  T.  H.  Gray 
&  Co.  for  60,000  pounds  of  khaki  shoddy  at  50  cents  a  pound.  Of 
this  order  the  claimant  now  still  has  on  hand  12,298  pounds,  10.971 
pounds  of  which  was  shipped  by  T.  H.  Gray  &  Co.  after  November 
11.  On  July  6,  1918,  the  claimant  placed  an  order  with  the  firm  of 
Smith  &  Cooley  for  20,000  pounds  of  shoddy  at  47  cents  a  pound,  and 
on  July  11,  1918,  a  further  order  of  30,000  pounds,  making  a  total 
of  50,000  pounds  of  shoddy.  Of  this  order  the  claimant  still  has  on 
hand  25,269  pounds  of  shoddy,  of  which  10,351  pounds  was  shipped 
by  Smith  &  Cooley  after  November  11. 

7.  Between  October  28,  when  claimant  submitted  its  bid,  and  No- 
vember 11,  when  it  received  notice  not  to  make  preparations  for  the 
manufacture  of  blankets,  the  claimant  did  not  make  any  disbui'se- 
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ments  or  incur  any  expenses.  It  never  received  contract  papers;  it 
never  started  production;  and  it  never  did  anything  after  submit- 
ting its  bid. 

8.  The  claimant  had  manufactured  large  quantities  of  blankets 
under  four  previous  formal  contracts,  which  called  for  a  total  aggre- 
gate production  of  101,000  blankets.  Of  these  contracts,  only  one 
contract  for  blankets  remained  unfulfilled  at  the  date  of  the  signing 
of  the  armistice.  The  contract,  however,  has  been  completed  and  the 
claimant  has  been  paid  in  full  on  it,  so  none  of  the  prior  contracts 
aflfect  this  claim. 

The  claimant,  however,  contends  that,  owing  to  the  practice  of  the 
Government  to  award  it  contracts  for  blankets,  it  assumed  that  future 
contracts  would  be  forthcoming,  and  so  it  purchased  shoddy  in  ad- 
vance of  obtaining  other  orders,  so  that  it  might  be  prepared  to  fill 
the  orders  when  given.  At  the  hearing  the  claimant's  superin- 
tendent, Mr.  George  H.  Bathgate,  with  all  frankness  stated  that  he 
considered  this  claim  would  be  just  as  good  if  he  had  not  had  this 
contract  for  23,000  blankets.    He  then  said  : 

"  I  am  not  claiming  I  purchased  any  shoddy  for  that  specific  con- 
tract (for  23,000  blankets).  I  am  just  claiming  that  we  ran  for  over 
a  year  on  Government  work,  and  we  went  to  it  *  *  *.  Took  a 
chance  to  benefit  on  a  lower  price  of  shoddy." 

DECISION. 

1.  In  May  and  July,  1918,  the  claimant  purchased  an  aggregate 
quantity  of  50,000  pounds  of  "  shoddy,"  which  is  a  reworked  material 
made  from  clippings,  and  is  used  in  the  manufacture  of  blankets. 
When  these  purchases  were  made,  the  claimant  had  completed  two 
contracts  with  the  Government  for  the  manufacture  of  blankets  and 
had  two  other  uncompleted  contracts  for  blankets,  one  of  which  called 
for  deliveries  monthly  up  to  July,  1918,  and  the  other  called  for  de- 
liveries from  August  to  December,  1918.  The  aggregate  total  of 
blankets  required  to  be  manufactured  under  these  four  contracts 
was  101,000  blankets.  As  all  four  of  the  above-mentioned  contracts 
were  completed  to  the  satisfaction  of  the  Government  and  the 
claimant  has  been  paid  for  the  blanket  supplies  under  them,  these 
four  contracts  have  no  bearing  on  this  claim,  except  to  show  the 
course  of  dealing  with  the  Government  and  claimant's  expectancy 
that  it  would  receive  future  orders,  so  as  to  be  able  to  utilize  the 
entire  amount  of  shoddy  which  it  had  purchased.  The  claimant 
has  still  on  hand  37,567  pounds  of  shoddy  of  the  amount  purchased 
in  May  and  July,  1918,  and  now  seeks  reimbursement  on  the  basis 
of  10  cents  a  pound  by  reason  of  said  purchases. 

2.  On  October  28,  1918,  the  claimant  submitted  a  bid  to  the  office 
of  the  Quartermaster  General,  New  York,  to  make  23,000  blankets 
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at  $7  each,  deliveries  to  be  made  in  January,  February,  March,  and 
April,  1918. 

On  October  29  the  wool  top  and  yarn  subdivision  of  the  Quarter- 
master General's  oflSce  wrote  the  claimant  that  if  the  woolens  branch 
of  that  office  notified  claimant  that  it  had  been  recommended  for  an 
award  of  a  contract,  the  claimant  should  apply  to  the  Government 
for  the  necessary  wool  without  waiting  until  it  received  the  contract 
number. 

On  November  5  the  claimant  was  notified  by  telegram  that  it  had 
been  recommended  for  an  award  of  a  contract  for  23,000  blankets  in 
accordance  with  its  bid. 

On  November  11  a  telegram  was  sent  the  claimant  directing  it  tu 
make  no  preparations  for  blanket  manufacture  until  it  actually  re- 
ceived contract  papers. 

No  contract  papers  were  received  by  the  claimant.  It  did  no  work 
under  the  proposed  contract,  or  in  preparation  therefor.  It  did 
nothing  after  submitting  its  bid  on  October  28  until  it  received 
notice  of  recommendation  for  an  award  on  November  5,  except  to 
"  wait  for  the  contract,"  nor  did  it  make  any  further  preparations 
thereafter  for  the  contract. 

At  the  hearing  specific  inquiry  was  made  whether  the  claimant 
made  any  expenses  or  ccmtracted  any  obligations  after  it  submitted 
its  bid  on  October  28,  but  the  claimant's  representative  asserted  that 
none  were  made. 

3.  The  act  of  March  2,  1919,  authorizes  the  settlement  of  agree- 
ments entered  into  for  war  purposes  prior  to  November  12,  1918, 
"  when  such  agreement  has  been  performed  in  whole  or  in  part,  or 
expenditures  have  been  made  or  obligations  incurred  upon  the  faith 
of  the  same  ♦  ♦  ♦  prior  to  November  twelfth,  nineteen  hundred 
and  eighteen,  and  such  agreement  has  not  been  executed  in  the  man- 
ner prescribed  by  law." 

The  statute  does  not  permit  the  allowance  of  a  claim  unless  some 
expenditures  have  been  made  or  obligations  incurred  on  faith  of  the 
agreement  prior  to  November  12,  1918.  Unless  it  is  shown  that  some 
expense  has  been  made  or  obligation  has  been  incurred  prior  to  No- 
vember 12,  1918,  as  a  result  of  the  agreement,  the  statutory  jurisdic- 
tional test  is  not  satisfied,  and  there  is  no  authority  in  the  present 
law  to  authorize  reimbursement  of  losses  suflfered. 

4.  In  the  present  case  the  claimant  never  obtained  the  contract 
which  it  sought.  It  bid  on  October  28.  It  was  notified  on  November 
5  that  it  had  been  recommended  for  an  award  of  a  contract.  It  was 
notified  on  November  11  not  to  make  any  preparations  for  blanket 
manufacture  until  it  actually  received  contract  papers.  It  did  not 
receive  the  contract  papers  referred  to. 
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Between  the  dates  mentioned  and  prior  to  November  12,  1918,  the 
claimant  incurred  no  expense,  contracted  no  obligations,  and  did 
nothing  toward  the  performance  or  in  preparation  to  perform  the 
contract.  With  perfect  frankness,  the  claimant's  representative  tes- 
tified that  he  considered  the  claim  would  be  exactly  as  good  if  the 
contract  which  he  sought  did  not  enter  into  the  case.  This  is  true 
because  all  the  shoddy,  for  which  claimant  now  seeks  reimbursement, 
was  purchased  four  months  before  the  claimant  submitted  its  bid  for 
this  contract.  The  claimant  has  not  shown,  nor  does  it  contend,  that 
it  has  incurred  any  other  obligations  or  expenditures. 

5.  Because  the  alleged  agreement  relied  on  in  this  case  was  not 
performed  in  whole  or  in  part  prior  to  November  12,  1918,  and  be- 
cause the  claimant  has  not  made  any  expenditures  or  incurred  any 
obligations  prior  to  said  date,  as  a  result  of  the  alleged  agreement, 
this  Board  is  without  jurisdiction  to  grant  the  relief  prayed  for. 

6.  For  the  reasons  stated,  the  relief  sought  for  is  denied. 
Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  No.  1571. 

In   re  CLAIM  OF   HAKKISON   KADIATOK   COK?OKATION. 

1.  KIOHTS  OF  STTBCONTKACTOK. — Where  the  prime  contract  has  been  fully 
performed,  a  subcontractor  has  no  right,  under  the  act  of  Xarch  2, 
1919,  to  file  a  claim  against  the  Oovemment  based  upon  its  contract 
with  the  prime  contractor. 

8.  CLAnC  AND  DECISION.— Claim  under  the  act  of  Xarch  2,  1919,  by  a  sub- 
contractor based  upon  a  subcontract  for  the  manufacture  of  85  airplane 
radiators.  Claimant  had  no  dealings  whatever  with  the  Oovernment  and 
the  prime  contract  has  been  fully  performed.  Held,  claimant  is  not 
entitled  to  relief  under  the  act. 


Mr.  Bryant  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2, 1919.  It  comes  to  this 
Board  as  an  appeal  from  a  decision  of  the  Claims  Board,  Air  Service, 
disallowing  a  claim  for  $10,731.72.  Statement  of  claim.  Form  B,  was 
filed  with  said  Claims  Board  on  June  6, 1919,  and  by  said  Board  for- 
warded to  this  Board  and  received  on  July  17, 1919. 

2.  No  hearing  appears  to  be  necessary  in  this  case  as  we  shall 
assume  for  the  j^urposes  of  the  decision  that  the  facts  are  in  accord- 
ance with  the  statements  contained  in  the  affidavits  and  letters  sub- 
mitted by  the  claimant. 

3.  On  May  28,  1918,  the  Packard  Motor  Car  Co.,  which  was 
then  negotiating  for  a  contract  with  the  Government  for  the  con- 
struction of  airplanes,  wired  to  the  claimant  to  quote  a  price  on  50 
radiators  to  be  used  in  the  engines.  On  the  same  day  the  claimant 
replied  quoting  a  price  of  $350  each. 

4.  On  June  24,  1918,  the  Packard  Motor  Car.  Co.  placed  an  order 
for  25  radiators  with  the  claimant,  at  $350  each.  The  order  con- 
tained the  provision: 

"We  will  receive  this  material  subject  to  our  inspection;  and  if  it 
is  not  in  accordance  with  our  specifications  or  is  in  any  way  defective, 
it  will  be  returned  at  your  expense.     *     *     * 

"  Bv  acceptance  of  this  order  the  seller  accepts  the  above  condi- 
tions''     *     *     * 

5.  The  claimant  accepted  the  order  and  j^roceeded  to  manufacture 
the  radiators. 

().  Under  date  of  Au«rust  20,  1918,  the  Packard  Motor  Car  Co. 

entered  into  a  contract  with  the  Government  for  the  manufacture  of 
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25    planes.    This   contract   was   subsequently   completed    and   the 
Packard  Motor  Car  Co.  received  the  amount  due  it  thereunder. 

7.  The  claimant  delivered  to  the  Packard  Motor  Car  Co.  17  radia- 
tors and  was  paid  for  the  same. 

8.  On  October  28,  1918,  the  Packard  Motor  Car  Co.  wrote  to  the 
claimant : 

"We  respectfully  request  that  you  arrange  to  make  cancellation 
of  the  balance  of  radiators  due  on  our  purchase  order  S-2409.  We 
find  this  action  necessary  on  account  of  the  great  difficulties  we  have 
had  with  radiators  shipped  from  your  plant,  partly  due  to  imperfect 
manufacture,  and  perhaps  a  portion  due  to  rough  handling  while 
en  route." 

9.  On  October  30, 1918,  the  claimant  wrote  the  Packard  Motor  Car 
Co.  as  follows: 

"We  have  your  letter  of  October  28th  asking  us  to  cancel  the 
balance  of  the  radiators  due  on  your  purchase  ordel*  S-2409. 

"  Beg  to  advise  that  the  writer  had  a  distinct  understanding  with 
your  Mr.  Burns  that  we  would  hold  up  the  manufacture  of  the 
balance  of  the  radiators  due  on  your  order  S-2409  until  you  had 
determined  the  type  of  radiators  that  you  expected  to  use  on  your 
LaPere  plane,  and  then  would  furnish  the  balance  due  on  order 
S-2409  of  this  kind  *  ♦  ♦.  We  hope  you  will  let  us  complete 
the  order  as  per  our  understanding  with  Mr.  Bums  and  are  looldng 
forward  to  a  receipt  of  blue  prints    *    *    *." 

10.  On  November  9,  1918,  the  Packard  Motor  Car  Co.  wrote  to  the 
claimant : 

"  We  have  recently  sent  through  a  cancellation  covering  the  balance 
of  the  radiators  due  on  our  order  S-2409. 

"Please  be  advised  that  at  the  time  you  were  working  on  these 
radiators  it  was  radically  different  than  the  x)ne  which  has  now  been 
designed  and  approved  by  Captain  LaPere. 

"  It  would  be  impossible  for  you  to  build  these  radiators  to  the  new 
design  in  time  for  us  to  use  them,  so  we  have  taken  it  upon  our- 
selves to  make  up  radiators  enough  to  complete  the  balance  of  our 
requirements," 

*  11.  On  November  19,  1918,  the  claimant  replied : 

"We  have  your  letter  of  November  9th  asking  us  to  cancel  the 
balance  of  the  radiators  due  on  your  order  #2409. 

"  We  will  accept  cancellation  on  this  order  with  the  understanding 
that  the  Packard  Motor  Car  will  pay  us  for  all  materials  which  we 
have  on  hand  which  were  ordered  to  be  used  in  making  these 
radiators." 

12.  The  claimant  also  submits  with  the  proof  of  its  claim  a  copy 
of  a  letter  dated  April  23,  1919,  from  the  Packard  Motor  Car  Co. 
^o  the  claimant,  as  follows : 

Gentlemen  :  We  have  received  your  claim  and  certificates  in  the 
amount  of  $10,553.67,  covering  the  direct  loss  which  you  incurred 
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on  radiators  which  you  sold  us  for  LaPere  planes  for  forwarding  to 
the  Bureau  of  Air  I'roduction. 

When  our  order  was  placed  with  you,  it  was  placed  on  the  flat  price 
of  $360  per  radiator  and  we  understand  that  it  actually  cost  you 
nearly  $750  to  produce  these  radiators. 

It  is  distinctly  understood  that  in  accepting  this  claim  we  have 
agreed  that  there  is  no  legal  claim  against  us. 
•  Very  truly,  yours, 

Packard  Motor  Car  Co., 
(Signed)  L.  F.  McKenzie, 

Purchasing  Dept. 

IS*.  The  present  claim  is  for  losses  suffered  by  the  claimant  in 
connection  with  its  contract  with  the  Packard  Motor  Car  Co.  It 
includes  items  for  partly  finished  products  left  on  its  hands,  labor, 
overhead,  profit,  and  an  item  entitled  "  direct  loss  on  radiators." 

^  DECISION. 

1.  Claimant  had  a  contract  with  the  Packard  Motor  Car  Co.,  which 
was  a  Government  contractor.  The  prime  contract  with  the  latter 
company  was  completely  performed  and  the  prime  contractor  paid 
in  full.  There  is  therefore  no  contract,  express  or  implied,  with  the 
Government  over  which  this  Board  has  jurisdiction. 

It  seems  extremely  doubtful  whether  any  liability  exists  in  favor 
of  the  claimant  against  the  Packard  Motor  Car  Co.  The  claimant 
has  apparently  released  and  canceled  its  claim  against  the  prime  con- 
tractor. This  Board,  however,  does  not  undertake  to  decide  upon 
that  point.  If  a  contract  still  exists  between  the  claimant  and  the 
Packard  Motor  Car  Co.,  the  claimant  may  enforce  its  rights  against 
the  latter  company  by  suit,  or  otherwise. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 

Col.  Delafield,  Mr.  Montgomery,  and  Mr.  Hunt  concurring. 
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Case  No.  1639. 

In  re  CLAIX  OF  SHOEDINOEB-XABB  CO. 

1.  PITBCHASE  OBBEIt — NONCOMPLIANCE.— Where  claimant  furnished  the 
Ooyemment  unwelded  wire  for  the  construction  of  a  fence,  and  same 
was  refused  because  the  purchase  order  therefor  specified  welded  wire, 
the  Ooyernment  is  under  no  obligation,  under  the  act  of  Harch  2,  1919, 
to  reimburse  the  claimant  its  loss  thereby  sustained. 

8.  CLAIK  AND  DECISION. — This  claim  for  |181  arises  under  the  act  of 
Xarch  2,  1919,  and  is  presented .  upon  the  theory  that  claimant  was 
orally  instructed  to  furnish  a  different  wire  for  a  fencing  contract 
than  that  stipulated  in  the  contract.  Held,  that  there  was  nothing 
to  show  a  mistake  in  the  issuance  of  the  purchase  order  or  that  there 
was  any  oral  agrreement  to  furnish  fencing  other  than  that  stipulated 
in  the  order. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $121.00,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  A  purchase  order.  No.  3220,  was  given  claimants  on  June  28, 
1918,  calling  for  heavy  galvanized  welded  fencing.  On  this  order, 
after  considerable  delay,  the  claimant  furnished  the  fencing  which, 
not  meeting  the  specifications,  was  refused  acceptance  by  the  Govern- 
ment, the  order  was  canceled  and  fencing  reordered  elsewhere.  The 
claimant  now  seeks  reimbursement  of  the  entire  value  of  the  fencing, 
although  the  claimant  has  retained  the  fencing. 

DECISION. 

There  appears  to  be  very  little,  if  any,  evidence  to  support  this 
claim.  The  purchase  order  hereinbefore  referred  to  specifically  calls 
for  a  heavy  welded  fencing,  while  the  claimant  is  seeking  reimburse- 
ment for  an  unwelded  fencing  which  it  claims  to  have  furnished. 
There  is  nothing  in  the  evidence  to  show  that  there  was  a  mistake 
in  the  issuance  of  the  purchase  order  or  that  there  was  any  verbal 
agreement  for  unwelded  fencing  such  as  the  claimant  alleges  to  have 
furnished.    The  claim  must  be  denied. 

DISPOSniON. 

A  final  order  of  this  Board  denying  relief  will  be  entered  accord- 
ingly. 
Col.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  1843. 

In  re  CLAUC  OF   CONSOLIDATED   XANXTFACTITBIHO   CO. 

1.  ANTICIPATED  CONTRACT. — Where  claimant  was  advised  that  it  had  been 

recommended  for  an  award  of  a  contract  to  manufacture  20,000  woolen 
coats  at  11.49  each,  and  where  no  such  award  was  ever  made,  the  United 
States  Oovernment  is  under  no  obligation  to  reimburse  claimant,  under 
the  act  of  Xarch  2,  1919,  the  expenses  incurred  preparatory  to  per- 
forming the  anticipated  contract. 

2.  CLAIM    AND    DECISION. — This    is   an    appeal   from    the    decision    of    the 

claims  board  and  is  presented  under  the  act  of  Xarch  2,  1919,  upon 
the  theory  that  the  United  States  Oovernment  is  obligated  to  reimburse 
claimant  its  expenditures  made  preparatory  to  the  filling  of  an  order 
to  make  20,000  coats  according  to  claimant's  bid.  Held,  that  there  was 
no  agreement  with  the  claimant  within  the  provisions  of  the  act  of 
Xarch  2,  1919,  and  claimant  is  not  entitled  to  the  relief  sought. 

Mr.  McCandless,  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  on  a  claim,  the  amount  of  which  is  not  stated, 
under  an  alleged  agreement  made  on  the  4th  day  of  November,  1918, 
between  the  claimant  and  an  officer  or  agent  acting  under  the 
authority  of  the  Secretary  of  War. 

2.  The  case  was  set  for  hearing  on  the  2Cth  day  of  January,  1918. 
The  claimant  was  notified  of  the  date  of  hearing  and  wrote  this- 
board  January  23,  1920,  that  it  would  not  be  represented  at  the 
hearing. 

3.  The  claimant  states  in  its  claim  that  "Relying  on  the  verbal 
assurances  aitd  notice. of  award,  we  have  kept  our  organization  in- 
tact." The  claimant  has  submitted  no  evidence  of  any  verbal  assur- 
ances except  the  two  letters  of  November  6,  1918,  and  November  5, 
1918,  which  read  as  follows: 

November  6,  1918. 

1.  This  depot  has  just  received  advice  from  the  Office  of  the 
Quartermaster  General  that  you  are  being  considered  for  an  award 
on  woolen  service  coats  and  it  is  desired  at  this  time  to  give  you  this 
information  that  you  may  anticipate  and  make  all  necessary  prep- 
arations to  manufacture  and  deliver  on  contract  time. 

2.  Materials  will  be  issued  to  you  by  December  1st  at  the  latest  and, 
if  possible,  by  November  15th,  and  the  first  delivery  is  to  commence 
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January  4th  of  2,000  garments.  This  depot  wishes  to  impress  upon 
you  the  necessity  of  making  deliveries  by  that  date  and,  if  possible, 
in  December,  as  in  the  next  issuance  of  awards  consideration  will  be 
given  only  to  those  contractors  who  give  a  100%  production,  or 
better,  on  their  contract. 

By  authority  of  the  depot  quartermaster: 

(Signed)  Laavrence  S.  Mann, 

let  Lieut.  Quartermaster  Corps^ 

Asst.  to  D.  Q,  M. 

November  5,  1918. 

1.  We  are  in  receipt  of  your  letter  of  November  2nd,  wherein  you 
request  information  regarding  contract  on  wool  coats. 

2.  In  reply  to  the  same  this  branch  wishes  to  say  that  your  con- 
cern has  been  recommended  for  an  award  of  20,000  wool  coats  to 
extend  over  a  period  of  10  weeks,  deliveries  on  which  to  commence 
week  ending  January  4th. 

3.  This  recommendation  has  left  this  office  and  will  possibly  con- 
sume some  time  in  getting  to  you,  as  it  must  go  through  the  various 
branches  in  this  section,  and  also  before  the  Board  of  Review  in 
Washington ;  how^ever,  we  wnll  expedite  this  matter. 

By  authority  of  the  Acting  Quartermaster  General: 

Clothing  Branch,  Uniform  Section, 
By  (signed)  G.A.Talbot. 

4.  It  appears  in  October,  1918,  the  claimant  submitted  a  bid  for 
20,000  wool  coats  at  $1.49  each,  and  that  H.  L.  Wells,  acting  chief  of 
the  uniform  section  of  the  clothing  branch,  on  October  29,  1918,  rec- 
ommended to  the  Board  of  Awards  that  the  claimant  be  given  an 
order  for  20,000  coats  at  $1.49  each.  It  will  be  noted  that  the  two 
letters  to  the  claimant  dated  November  5, 1918,  and  November  6, 1918, 
notify  the  claimant  that  it  is  "being  considered,"  and  "has  been 
recommended  for  an  award  of  20,000  coats.'' 

DECISION. 

1.  It  appears  from  the  two  letters  sent  the  claimant  that  it  had 
notice  that  on  November  5,  1918,  and  November  6,  1918,  an  award 
had  been  recommended  and  that  it  was  being  considered.  If  the 
claimant  upon  receipt  of  such  information  made  expenditures  in 
anticipation  of  receiving  a  contract  it  did  so  at  its  own  risk.  It  has 
failed  to  give  evidence  of  any  agreement  made  with  the  Government 
and  has  submitted  no  evidence  of  any  losses  sustained. 

2.  We  find  that  no  agreement  was  made  with  the  claimant  within 
the  provisions  of  the  act  of  March  2,  1919. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  577. 

In  re  GLAIX  OF  HOLBBOOK  CO. 

1  AMORTIZATIOK  OF  FACILITIES  UKBEK  SUCCESSIVE  CONTKACTS.— 
Where  an  oral  agrreement  for  the  manufacture  of  propellers  at  a  price 
sufficient  to  amortize  the  required  special  facilities  was  mergred  into 
two  successive  formal  contracts,  if  such  facilities  have  not  been  fully 
amortized  under  the  first  formal  contract,  then  under  Supply  Circular 
111  claimant  is  entitled  on  settlement  of  its  second  contract  to  the 
unabsorbed  amortization.  Where  this  has  been  done  in  the  present 
supplemental  contract,  it  should  be  accomplished  by  means  of  a  further 
supplemental  contract. 

2.  KELEASE. — Where   in  a   settlement   contract   a   release   reserved    to   the 

claimant  the  right  to  file  its  claim  for  special  facilities  under  the  act 
of  March  2,  1919,  such  release  is  not  a  bar  to  the  settlement  of  its  claim 
in  another  form  or  by  another  method  when  it  is  found  that  that  aci 
does  not  apply. 

3.  KE-FOEMATIOK — mSTAKE. — Since  there  was  mutual  mistake  in  not  pro- 

viding in  the  second  formal  contract  for  the  amortization  unabsorbed 
by  the  first,  claimant  would  now  be  entitled  to  re-formation  of  its 
second  contract.  The  same  results,  however,  may  be  more  easily  ob- 
tained by  means  of  a  further  supplemental  settlement  contract. 

4.  CLAIK  AND  DECISIOK.— Statement  of  claim  filed  under  act  of  March  2, 

1919,  treated  as  a  petition  under  General  Order  103  for  relief  under 
formal  contract  for  airplane  propellers.  Held,  claimant  is  entitled  to 
unabsorbed  amortization  of  facilities. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traf- 
fic Division  Supply  Circular  No.  17,  1919,  for  $6,180.04,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  Lieut.  E.  L.  Ryerson,  jr.,  representing  the  United  States, 
on  or  about  the  16th  day  of  January,  1918. 

2.  In  January,  1918,  John  Graham,  president  of  the  claimant  com- 
pany, called  on  Lieut.  Edward  L.  Ryerson,  a  negotiating  officer  of 
the  Bureau  of  Aircraft  Production,  and  informed  him  that  the  claim- 
ant was  the  manufacturer  of  automobile  bodies,  and  wished  to  manu- 
facture propellers  for  airplanes,  and  was  willing  to  equip  itself 
with  certain  added  facilities  for  said  manufacture,  if  it  could  obtain 
orders.    Lieut.  Ryerson  sent  an  officer  to  inspect  the  claimant's  plant, 
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and  met  John  Graham  again  later  in  January,  1918,  and  informed 
Mr.  Graham  (p.  46)  that  he  would  give  the  claimant  an  order  for 
1,000  propellers  (p.  47)  at  the  prevailing  price. 

3.  Between  the  date  of  the  conversation  late  in  January  and  the 
13th  day  of  February,  1918,  the  claimant  was  informed  that  the 
Government  could  only  give  him  an  order  at  that  time  for  a  total  of 
500  airplane  propellers.  On  February  13,  1918,  an  order  was  sent 
the  claimant  for  600  airplane  propellers  at  $84  each.  Later  the  con- 
tract therefor.  No.  2903,  dated  March  2,  1918,  was  sent  to  the 
claimant. 

4.  On  February  13, 1918,  the  claimant  purchased  certain  additional 
facilities  necessary  for  the  manufacture  of  propellers  so  that  it  would 
be  able  to  manufacture  10  propellers  per  day  in  accordance  with  the 
terms  of  the  said  contract  for  500  propellers  and  claims  that  it  ex- 
pended $9,694.32  for  said  additional  facilities,  and  claims  that  after 
allowing  itself  12  per  cent  for  administrative  charges,  or  $4,534.91 
and  $11,536.55  for  overhead,  its  loss  on  the  said  contract  for  500 
airplanes  was  $325.80.    It  summarizes  its  claim  as  follows : 

Expenditures  for  special  facilities : 

General  equipment $1,  757. 17 

Machinery 4, 612.  50 

Kiln_. 1, 068. 61 

Glue  room 2, 255. 95 

Total 9, 694. 32 

Less  depreciation  allocated  to  formal  orders 1, 615.  72 

Balance 8, 078. 60 

Less  salvage,  estimated  appraisal 1,898.56 

Balance  due 6, 180. 04 

5.  Contract  2903  was  completed  and  the  claimant  was  paid  the  con- 
tract price  therefor.  Meantime,  on  or  about  April  29,  1918,  John 
Graham  called  on  Lieut.  Ryerson  and  requested  that  the  claimant 
be  given  an  additional  contract  for  500  airplane  propellers,  so  that 
the  claimant  might  have  an  opportunity  to  amortize  the  cost  of  the 
said  additional  facilities,  which  Mr.  Graham  said  had  not  been 
covered  by  contract  No.  2903.  Eugene  A.  Schmitt  and  Lieut.  Sibley 
were  present  at  the  said  conference.  Mr.  Schmitt  testified  that  Lieut. 
Ryerson  said  (pp.  43-44) : 

"At  that  time  Mr.  Ryerson  suggested  that  Mr.  Graham  stop  manu- 
facturing propellers,  and  asked  him  on  what  basis  he  could  get  out 
of  his  equipment  charge,  and  if  he  felt  that  if  he  gave  him  an  order 
for  600  propellers,  if  that  would  let  him  out  of  this  very  considerable 
charge  for  equipment  that  he  had  installed.  Mr.  Graham  said  it 
would.  Mr.  Ryerson  told  him  at  that  time  that  he  would  give  him 
an  order  for  500  propellers  in  order  to  let  him  out,  and  at  the  end 
of  that  time  Mr.  Graham  agreed  to  discontinue  bidding  for  pro- 
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pellers,  so  that  a  few  companies  could  continue  and  have  a  little  more 
intensive  production,  distributed  among 'fewer  companies,  rather  than 
have  many  companies  of  a  small  type. 

Lieut.  Ryerson  testified  (p.  58)  that  Mr.  Schmitt's  testimony  was 
correct ;  that  on  April  29,  1918,  Mr.  Graham  told  him  that  the  cost 
of  claimant's  facilities  had  not  been  absorbed  under  the  first  con- 
tract No.  2903,  and  that  it  was  his  (Lieut.  Ryerson's)  intention  to  give 
claimant  the  second  contract,  to  absorb  the  remaining  unabsorbed 
costs  of  said  facilities  (p.  66) ;  that  about  the  time  the  first  contract 
was  given  claimant,  the  Government  engineer  had  calculated  that  a 
contract  for  500  propellers,  at  $84  each,  allowed  sufficient  margin,  over 
and  above  reasonable  profit,  to  absorb  amortization  for  facilities  of 
$10  each,  or  $5,000. 

6.  On  October  25,  191S,  the  claimant  was  given  an  additional  con- 
tract No.  5088  for  500  airplane  propellers  at  $78.50  each,  for  which 
claimant  ordered  certain  materials.  The  claimant  manufactured  no 
propellers  on  the  contract  No.  5088  and  later  settled  its  claim  under 
the  said  contract  for  materials  purchased  for  the  sum  of  $2,196.23, 
and  released  its  claim  against  the  Government  therefor  with  the 
following  reservation  : 

"'Provided,  howecer^  That  nothing  herein  contained  shall  preclude 
the  contractor  from  filing  pursuant  to  the  act  of  March  2,  1919,  a 
certain  claim  in  the  amount  of  six  thousand  one  hundred  eighty 
dollars  and  four  cents  ($6,180.04)  for  certain  increased  facilities/' 

DECISION. 

1.  This  case  is  not  one  properly  coming  within  the  act  of  March  2, 
1919,  and  therefore  claimant's  statement  of  claim  under  that  act 
should  be  treated  by  us  as  a  petition  under  General  Order  103,  War 
Department,  1918. 

2.  We  find  that  in  January,  1918,  Lieut.  Ryerson  agreed  to  give 
the  claimant  an  order  for  1,000  propellers  at  a  price  sufficient  to 
amortize  the  special  facilities  necessary  to  be  procured  for  the  per- 
formance thereof ;  that  subsequently  and  pursuant  thereto  the  claim- 
ant was  given  a  formal  contract  No.  2903  for  500  propellers  and  still 
later  another  formal  contract  No.  5088  for  an  additional  500  pro- 
pellers, making  the  total  of  1,000  originally  agreed  to.  We  find  that 
the  special  facilities  procured  for  the  performance  of  the  first  con- 
tract No.  2903  were  "specially  provided  and  paid  for  by  the  con- 
tractor for  the  performance  of  the  contract"  namely,  contract  No. 
5088  as  well  as  for  the  performance  of  the  first  contract  No.  2903  and 
"the  necessity  of  which  was  contemplated  at  the  time  the  bargain 
was  made  and  the  cost  of  which  was  included  in  the  contractor's 
original  estimate."    Accordingly,  imder  Supply  Circular  111,  1918, 
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the  claimant  is  entitled  to  a  settlement  under  its  contract  No.  5088 
for  any  amortization  of  such  facilities  necessarily  procured,  in  the 
event  that  such  amortization  has  not  been  completely  absorbed  under 
the  first  contract  No.  2903.  Upon  the  request  of  the  claimant  the 
Air  Service  Claims  Board  is  directed  to  reopen  the  settlement  of 
contract  No.  5088  for  the  purpose  of  entering  into  a  further  supple- 
mentary contract  in  settlement  of  said  amortization  claimed,  or  so 
much  thereof,  if  any,  as  may  appear  to  be  proper  under  this  decision. 

3.  We  do  not  think  that  the  release  contained  in  the  settlement 
contract  of  June  23,  1919,  which  contains  the  reservation  above 
quoted,  will  prevent  this.  In  that  release  it  was  clearly  the  inten- 
tion of  the  parties  to  reserve  to  the  claimant  its  right  to  assert  its 
claim  against  the  Government  for  $6,180.04  for  increased  facilities, 
and  the  form  or  method  of  presenting  that  claim  appears  to  us  to 
be  immaterial. 

4.  We  think  that  the  foregoing  is  the  proper  disposition  of  this 
case.  However,  there  is  another  theory  upon  which  we  arrive  at  the 
same  ultimate  result.  It  was  undoubtedly  the  intention  and  agree- 
ment of  the  parties  in  making  contract  No.  5088  to  reimburse  claim- 
ant for  all  aniortization  not  amortized  by  contract  2903.  That  in- 
tent is  not  expressed  in  the  instrument,  and  clearly,  in  that  respect, 
amounts  to  a  mutual  mistake  in  not  including  that  provision.  The 
Secretary  of  War  may  re-form  contract  No.  5088  by  a  supplemental 
agreement  incorporating  that  provision  which,  through  a  mutual 
mistake,  was  omitted  from  the  contract.  This  second  theory  would 
require  the  preparation  and  execution  of  a  re-formed  contract.  No. 
5088.  However,  since  the  same  ultimate  result  is  reached  by  the 
first  theory  above  stated,  without  a  re- formation  of  contract  No.  5088, 
the  Air  Service  Claims  Board  is  advised  to  adopt  the  former  method. 

DISPOSITION. 

The  matter  is  hereby  remanded  to  the  Air  Service  Claims  Board 
for  compliance  herewith  upon  the  request  of  the  claimant. 
Col.  Delafield  and  Mr.  Shirk  concurring. 
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Case  No.  1221. 

In  re  CLAIK  OF  DEWEY  BBOS.   CO. 

1.  PEEFOEMANGE  OF  GONTBACT — DELAY. — Where  claimant  had  a  formal 

contract  for  the  delivery  of  hay  in  such  quantities  and  at  such  times 
prior  to  Kovember  16,  1917,  as  might  be  required,  and  the  Government 
called  for  a  large  quantity  on  Kovember  10,  1917,  only  part  of  which 
claimant  delivered,  such  delivery,  though  made  in  December,  must  be 
construed  as  made  under  the  contract  and  at  the  contract  price. 
Claimant,  therefore,  is  not  entitled  to  be  paid  the  difference  between 
the  market  price  and  the  contract  price,  on  the  theory  that  the  Gov- 
ernment in  accepting  the  hay  after  the  expiration  of  the  time  limit 
took  it  on  an  implied  promise  to  pay  the  market  value  thereof. 

2.  CLAIK  AND  DECISIOK. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  implied  contract  for  hay.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic  Di- 
vision Supply  Circular  No.  17  by  Dewey  Bros.  Co.,  Blanchester, 
Ohio,  for  $612.21  upon  an  implied  promise  by  the  Government  to 
pay  for  89,477  pounds  of  hay  delivered  by  the  claimant  to  the  Gov- 
ernment on  or  about  December  8,  1917. 

2.  Under  date  of  August  25,  1917,  the  Government  entered  into  a 
formal  contract  with  the  claimant  providing  for  the  delivery  of  be- 
tween 700,000  and  4,200,000  pounds  of  hay  prior  to  November  16, 
1917,  "  in  such  quantities  and  at  such  times  as  may  l)e  required  by 
the  camp  quartermaster.  Camp  Wadsworth."  The  Govemment 
agreed  to  pay  for  the  hay  at  $1.26  per  hundredweight. 

8.  The  hay  upon  which  the  present  claim  is  based  has  been  paid 
for  at  the  price  fixed  in  the  contract  and  the  amount  now  claimed  is 
the  difference  between  the  contract  price  and  the  market  price,  $1.90 
per  hundredweight,  at  the  time  of  delivery. 

4.  Calls  issued  to  and  incUidirig  October  2,  1917,  required  the  de- 
livery of  2,417,000  pounds  of  hay.  On  November  10,  1917,  the  Gov- 
ernment called  for  the  delivery  of  the  remaining  1,783,000  pounds 
of  hay.  Between  September  12  and  December  8,  1917,  the  claimant 
delivered  2,506,477  pounds  of  hay,  which  included  89,477  pounds  in 
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excess  of  the  amount  called  for  prior  to  the  last  call  issued  on  No- 
vember 10, 1917. 

5.  The  claimant  asserts  that  the  call  issued  on  November  10,  1917, 
did  not  give  it  sufficient  notice  of  the  Government's  requirements  to 
enable  it  to  make  a  delivery  before  the  expiration  of  the  contract  on 
November  16,  and,  therefore,  this  call  having  been  improperly  made, 
it  is  relieved  of  any  obligation  to  make  a  delivery  thereunder.  With 
respect  to  the  hay  delivered  in  excess  of  the  requirements  announced 
prior  to  the  last  call,  it  is  contended  that  the  Government  took  the 
hay,  not  under  the  terms  of  the  contract,  but  upon  an  implied  prom- 
ise to  pay  the  reasonable  value  thereof. 

6.  The  final  delivery  of  224,215  pounds  of  hay  was  made  on  De- 
cember 8,  1917.  As  the  last  call  prior  to  the  one  of  November  10, 
1917,  was  issued  on  October  2,  1917,  and  as  the  contract  was  to  ex- 
pire on  November  16,  1917,  it  is  clear  that  the  claimant  was  de- 
linquent to  a  considerable  extent  in  its  performance  of  this  contract. 
There  is  nothing  to  indicate  that  any  deduction  has  been  made  on 
account  of  damages,  liquidated  or  otherwise,  sustained  by  the  Gov- 
ernment because  of  the  delayed  delivery. 

DECISION. 

1.  This  claim  depends  upon  whether  the  hay  was  a  delivery  under 
the  contract  or  was  hay  which,  having  been  appropriated  and  used 
by  the  Government,  must  be  paid  for  on  the  basis  of  its  market 
value  at  the  time  of  appropriation. 

2.  The  theory  upon  which  the  claimant  relies,  that  it  was  entitled 
to  notice  of  the  amount  of  hay  required  reasonably  in  advance  of 
the  delivery  date,  and  that,  therefore,  the  call  on  November  10  for 
the  delivery  of  hay  on  or  before  November  16  was  not  sufficiently  in 
advance  to  enable  the  claimant  to  deliver  hay  imder  this  call,  is 
entirely  dependent  upon  whether  or  not  such  a  call  did,  in  fact,  give 
the  claimant  a  reasonable  time  within  which  to  make  delivery. 

'3.  If,  as  a  matter  of  fact,  it  would  have  been  physically  possible 
for  the  claimant  to  have  delivered  the  hay  called  for  on  November 
10,  1917,  within  the  unexpired  term  of  the  contract,  it  is  clear  that  it 
was  obligated  so  to  do.  What  would  be  a  reasonable  notice  to  one 
claimant  whose  source  of  supply  was  in  the  immediate  vicinity  of 
the  camp  would  not  necessarily  be  a  reasonable  notice  to  another 
whose  source  of  supply  was  at  some  distance  from  the  point  of  de- 
livery. It  is  impossible  to  fix  arbitrarily  the  length  of  the  notice  to 
which  the  claimant  was  entitled. 

4.  In  the  present  case  the  claimant  experienced  no  difficulty  in 
making  delivery  of  89,477  pounds  upon  which  this  claim  is  now  based. 
It  delivered  this  hay  as  a  partial  compliance  with  a  call  issued  under 
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the  terms  of  the  contract  on  November  10,  1917,  together  with  the 
undelivered  balance  of  hay  called  for  on  October  2,  1917,  and  with 
no  notice  to  the  Government  that  it  was  being  delivered  other  than 
in  accordance  with  calls  properly  issued.  The  claimant  was  under 
a  contractual  obligation  to  deliver  so  much  of  the  hay,  whenever 
called  for  during  the  life  of  the  contract,  as  it  was  physically  possible 
to  deliver.  That  the  Government  accepted  deliveries  after  the  con- 
tract had  expired,  or  that  it  prosecuted  no  claim  for  damages  or 
that  it  waived  further  performance  of  the  contract  has  no  bearing 
on  this  case. 

5.  It  is  the  opinion  of  this  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  1223. 

In  re  CLAIM  OF  DEWEY  BROS.  GO. 

1.  PEBFOKICANCE  OF  CONTB  ACT—BEL  AY.— Where  cUimant  had  a  formal 

contract  for  the  delivery  of  hay  In  such  quantities  and  at  inch  times 
prior  to  NoTember  34,  1917,  as  might  be  required,  and  the  Government 
called  for  a  large  quantity  shortly  prior  to  that  date,  only  part  of 
which  claimant  delivered,  such  delivery,  though  made  In  January, 
1918,  must  be  construed  as  made  under  the  contract  and  at  the  contract 
price.  Claimant,  therefore,  Is  not  entitled  to  be  paid  the  difference 
between  the  market  price  and  the  contract  price,  on  the  theory  that 
the  Government  in  accepting  the  hay  after  the  expiration  of  the  time 
limit  made  an  implied  promise  to  pay  the  market  value  thereof. 

2.  CLAHC  ANB  BECISIOIT. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  implied  contract  for  hay.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hamilton  writing  the  opinion  of  the  Board : 

FINDINGS  or   FACl'. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  by  Dew^ey  Bros.  Co.,  Blanchester, 
Ohio,  for  $4,872.35  upon  an  implied  promise  by  the  Government  to 
pay  for  773,389  pounds  of  timothy  hay  delivered  by  the  claimant 
to  the  Government. 

2.  Under  date  of  August  25,  1917,  the  Government  entered  into  a 
formal  contract  with  the  claimant  providing  for  the  delivery  at 
Camp  .Sheridan,  Montgomery,  Ala.,  of  7,200,000  pounds  of  hay  prior 
to  November  24,  1917,  "  in  such  quantities,  at  such  times  *  *  * 
as  may  be  required  by  receiving  officer."  The  Government  agreed 
to  pay  for  the  hay  at  $1.22  per  hundredweight. 

3.  The  hay  upon  which  the  present  claim  is  based  has  been  paid 
for  at  the  price  fixed  in  the  contract,  and  the  amount  now  claimed 
is  the  difference  between  the  contract  price  and  the  market  price, 
$1.85  per  hundredweight,  at  the  time  of  delivery. 

4.  Calls  issued  to  and  including  October  15,  1917,  required  the 
delivery  of  2,300,000  pounds  of  hay.  On  November  10  and  15,  1917, 
the  Government  called  for  the  further  delivery  of  1,000,000  and 
700,000  pounds  of  hay.  Between  September  8,  1917  and  January 
29,  1918,  the  claimant  is  alleged  to  have  delivered  3,073,389  pounds 
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of  hay,  which  included  773,389  pounds  in  excess  of  the  amount  called 
for  prior  to  the  call  issued  on  November  15,  1917.  The  Government 
records  show  total  deliveries  under  this  contract  to  have  been  3,025,- 
824  pounds  of  hay,  or  725,824  pounds  in  excess  of  the  requirements 
under  the  calls  issued  prior  to  November  15, 1917. 

5.  The  claimant  asserts  that  the  calls  issued  on  November  10  and 
15,  1917,  did  not  give  it  suflBcient  notice  of  the  Government's  require- 
ments to  enable  it  to  make  delivery  before  the  expiration  of  the  con- 
<:ract  on  November  24,  and  therefore,  these  calls  having  been  im- 
properly made,  it  is  relieved  of  any  obligation  to  make  a  delivery 
thereunder.  With  respect  to  the  hay  delivered  in  excess  of  the  re- 
quirements announced  prior  to  the  last  call,  it  is  contended  that  the 
Government  took  the  hay,  not  under  the  terms  of  the  contract,  but 
upon  an  implied  promise  to  pay  the  reasonable  value  thereof. 

6.  The  delivery  of  hay  continued  until  January  29,  1918.  As  the 
last  call  prior  to  the  one  of  November  10, 1917,  was  issued  on  October 
15,  1917,  and  as  the  contract  was  to  expire  on  November  24,  1917, 
it  is  clear  that  the  claimant  was  delinquent  to  a  considerable  extent 
in  its  performance  of  this  contract.  There  is  nothing  to  indicate  that 
any  deduction  has  been  made  on  account  of  damages,  liquidated  or 
otherwise,  sustained  by  the  Government  because  of  the  delayed  de- 
livery. 

DECISION. 

1.  This  claim,  as  in  Case  No.  1221,  Dewey  Bros.  Co.  (1,  these  De- 
cisions 38),  depends  upon  whether  the  hay  was  a  delivery  under  the 
contract  or  was  hay  which,  having  been  appropriated  and  used  by  the 
Government,  must  be  paid  for  on  the  basis  of  its  market  value  at  the 
time  of  appropriation. 

2.  In  the  present  case  the  claimant  experienced  no  difficulty  in 
making  delivery  of  hay  upon  which  this  claim  is  now  based.  It  de- 
livered this  hay  as  a  partial  compliance  with  a  call  issued  on  Novem- 
ber 10,  1917,  together  with  the  undelivered  balance  of  hay  called  for 
on  October  15, 1917.  No  notice  was  given  to  the  Government  that  this 
hay  was  being  delivered  other  than  in  accordance  with  calls  properly 
issued.  The  claimant  was  under  a  contractual  obligation  to  deliver 
so  much  of  the  hay,  whenever  called  for  during  the  life  of  the  con- 
tract, as  it  was  physically  possible  to  deliver.  That  the  Govern- 
ment accepted  deliveries  after  the  contract  had  expired,  or  that  it 
prosecuted  no  claim  for  damages,  or  that  it  waived  further  perform- 
ance of  the  contract  has  no  bearing  on  this  case. 

8.  It  is  the  opinion  of  this  Board  that  the  claimant  has  failed  to 
show  cause  justifying  an  award  in  any  amount. 
Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  1. 

In  re  CONTBACT  WITH  THE  NATIONAL  LAVNDKY  CO. 

1.  WAB  DEPAKTXENT  BO  ABB  OF  CONTBACT  ABJUSTXENT— JITBISDIC-' 
TION  OF— ITNLiaxnBATEB  DAMAGES.— The  War  Department  Board 
of  Contract  Adjustment  has  no  jurisdiction  of  claims  for  unliquidated 
damages  tpcowing  out  of  an  alleged  breach  of  contract  when  such  con- 
tract has  been  executed  in  the  manner  provided  by  law.  If  the  agree- 
ment, however,  upon  which  the  claim  is  founded  has  not  been  executed 
in  the  manner  provided  by  law,  the  Board  has  jurisdiction  to  exercise 
such  judgment  and  discretion  in  the  settlement  of  the  claim  as  the 
merits  of  the  same  warrant.  (Act  of  Xar.  3,  1919.) 
2.  CONTBACTS— FOBXALITIES  OF— AFFIDAVITS— NECESSITY  OF.— The  law 
(B.  S.,  sees.  3744-3746)  neither  requires  nor  contemplates  that  an  affi- 
davit should  be  affixed  to  the  original  contract.  If  it  is  affixed  to  a  copy 
thereof  that  is  sufficient.  Where  a  contract  between  the  Government 
and  a  contractor  has  been  duly  signed  by  the  contractor  and  the 
authorized  officer  the  same  is  rendered  binding  on  both  parties,  such 
signatures  being  in  full  compliance  with  the  provisions  of  sections  3744 
and  3745,  Be  vised  Statutes. 

Lieut.  Col.  Malone  writing  the  opinion  of  the  Board  May  21, 1919: 

FINDINGS  OF  FACT. 

1.  On  the  4th  day  of  September,  1917,  the  National  Laundry  Co., 
a  corporation  of  Louisville,  Ky.,  the  petitioner  herein,  entered  into 
a  duly  executed  contract  with  Lieut.  Col.  Hugh  T.  Gallagher,  Quar- 
termaster Corps,  United  States  Army,  under  the  terms  of  which  it 
agreed  to  render  services  and  furnish  facilities  for  the  proper  han- 
dling of  laundry  work  for  the  Government  and  the  officers  and  sol- 
diers at  the  national  cantonment  (Camp  Gordon),  Atlanta,  Ga..  be- 
tween September  10,  1917,  and  June  30,  1918. 

2.  The  petitioner  was  required .  (a)  "to  call  for  and  deliver 
[laundry]  within  five  (5)  days  after  the  receipt  thereof";  (6)  "to 
provide  the  necessary  staff  to  receive,  check,  deliver,  and  collect 
payment  for  all  laundry";  (c)  "to  furnish  services  at  schedule 
rates";  and  (d)  "to  arrange  with  company  commanders  for  the 
periodical  payment  of  laundry  bills  [due]  *  *  *  from  such 
organizations." 

3.  The  Government  covenanted  as  follows : 

(a)  "  The  laundry  of  each  company  must  be  assembled  at  a  desig- 
nated point,  and  delivery  will  only  be  made  to  such  point."  (Par.  4, 
contract.) 

(6)  "The  Government  will  provide  a  suitable  building  with  a 
floor  space  of  not  less  than  seven  thousand  five  himdred   (7,500) 
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square  feet  for  a  central  receiving  and  distributing  station  within 
the  cantonment  reservation  which  will  be  suitably  lighted  and  heated 
by  the  Government."     (Par.  3,  contract.) 

4.  The  penalty  clauses  of  the  contract  provide : 

(a)  "  The  contractor  shall  give  a  bond  to  the  United  States  in  the 
penal  sum  of  twenty-five  thousand  ($25,000)  dollars,  conditioned 
upon  its  faithful  performance  of  this  contract." 

(b)  "In  the  event  the  contractor  shall  fail  to  furnish  the  proper 
facilities  and  to  perform  the  laundry  work  for  the  Government  and 
the  officers  and  soldiers  of  said  cantonment  to  the  satisfaction  of  the 
commanding  officer  of  said  cantonment,  the  Government  shall  have 
the  right  to  have  said  laundry  work  done  at  any  place  where  the  same 
can  be  satisfactorily  done,  and  the  said  contractor  shall  be  liable  to 
the  contracting  officer  for  any  additional  cost  of  such  work  when 
done  elsewhere  above  the  cost  of  doing  the  same  through  the  con- 
tractor under  the  terms  of  this  contract." 

5.  Petitioner  maintains  that,  prior  to  the  execution  of  this  con- 
tract, certain  representations,  not  reduced  to  writing,  were  made 
to  it  by  Government  officers  that  if  the  contract  mentioned  was  ac- 
cepted petitioner  would  realize  from  it  a  business  of  from  $12,000 
to  $15,000  weekly.  The  value  of  this  work  did  not  average  more 
than  $1,200  per  week,  and  as  a  result  of  this  disparity  great  losses  of 
prospective  profits  were  sustained.  Petitioner  also  specifically  al- 
leges breaches  of  the  contract,  in  that  the  Government  failed  for 
several  weeks  to  provide  for  its  occupancy  and  use  a  suitable  building 
for  receiving  and  distributing  the  laundry  in  question;  delivered 
Government  work  to  other  laundries  at  Atlanta,  Ga.,  that  could  have 
been  supplied  to  petitioner;  omitted  to  provide  supervision  and  con- 
trol in  the  premises,  whereby  petitioner  lost  exclusive  privileges  for 
the  conduct  of  its  business;  arbitrarily  promulgated  orders  with 
reference  to  the  payment  of  laundry  bills  by  officers  and  soldiers,  thus 
preventing  collection  thereof  by  petitioner;  and  refused  to  pay  for 
all  services  rendered  to  the  Government  itself. 

6.  The  items  of  the  claim  submitted  are  as  follows: 

(o)  Exi)enditures  made  to  furnish  facilities  for  a  minimum  volume 

of  $12,000  weekly  business $2,620.00 

(6)  Traveling  expenses,  telephone  and  telegraph  charges  relating  to 
erection  of  building  which  the  Government  was  required  to 
provide  under  the  contract,  and  for  cost  of  operations  during 
the  period  of  time  that  said  building  was  not  available  for  use 
or    occupation 1,  786.40 

(c)  Premium  rebate  on  bond  filed,  owing  to  the  Government's  failure 

to  supply  business  in  relation  to  indemnity  exacted 1,100.00 

( d )  Loss  of  profits  in  being  prevented  from  negotiating  with  Atlanta 

laundrymen  who  tendered  a  contract  to  petitioner  for  work 
that  could  have  been  supplied  by  it  on  a  percentage  basis,  and 
which  was  canceled  by  mandatory  orders  received  from  Gov- 
ernment   offices 7, 376. 77 

(e)  Increase  in  overhead  pay  roll  made  necessary  to  handle  minimum 

of  $12,000  weekly  business  over  what  this  expense  would  have 
been  if  petitioner  was  not  required  to  make  such  arrange- 
ments      5. 840. 00 
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</)  CJost  of  equipment  and  upkeep  thereof  which  would  not  have 
been  purchased  except  for  the  action  of  Government  officers  In 
forcing  petitioner  to  Iceep  itself  in  a  position  to  handle  a  mini- 

nwim  of  $12,000  weekly  business $1,986.40 

iff)  Extra  printing,  lists,  paper,  etc ^ 325.00 

{h)  Amount  of  money  due  to  petitioner  from  soldiers,  units,  officers, 
and  the  Government  for  base  hospital  work.  (This  item  is 
made  up  as  follows : ) 

1.  Services  to  officers  and  soldiers $4,702.37 

2.  Services  to  base  hospital 1,204.53 

5  90Q.  90 

<i)   Loss   of  profits 42,' 197.  09 

Total  amount  of  claim 69,139.16 

7.  The  petitioner  further  alleges: 

"  This  whole  matter  has  heretofore  been  submitted  to  the  War 
Department,  and  upon  its  being  referred  to  the  Inspector  General 
a  rail  and  comprehensive  investigation  has  been  made  by  the  In- 
spector General,  and  his  report  is  in  the  hands  of  this  Board,  and  a 
copy  of  the  evidence  taken  is  attached  to  the  report,  and  we  shall  not 
in  this  petition  go  into  what  appears  to  be  needless  detail  for  the 
reason  that  full  mformation  is  contained  in  the  record  now  before 
this  honorable  Board." 

8.  The  answer  to  claimant's  contentions  is  found  in  a  report  based 
upon  the  examination  of  petitioner's  representatives ;  many  military 
officers  of  the  Government;  enlisted  men  and  civilians  at  Washing- 
ton, Camp  Gordon  (Ga.),  Atlanta  (Ga.),  and  Lrouisville  (Ky.), 
made  by  Lieut.  Col.  Paul  Hurst,  Inspector  General's  Department,  to 
the  Inspector  General  of  the  Army,  signed  as  of  August  3, 1918,  and 
briefly  shows : 

(a)  At  the  time  petitioner  made  its  contract  with  the  Govern- 
ment, September  4,  1917,  it  was  informed  by  officials  of  the  Quarter- 
master Corps  that  it  would  be  required  to  furnish  facilities  for  a 
business  amounting  to  from  $12,000  to  $15,000  a  week,  but  it  was 
aware  that  there  was  no  provision  in  its  contract  guaranteeing  this 
amoimt  of  business.  Before  signing  the  contract,  petitioner  knew 
that  this  was  a  business  venture  and  accepted  the  proposition  with 
its  eyes  wide  open. 

(b)  The  Government  did  not  provide  a  building  for  a  central 
receiving  and  distributing  station  within  the  cantonment  reservation 
suitably  lighted  and  heated  until  November,  1917. 

(c)  The  camp  authorities.  Camp  Gordon,  Ga.,  under  date  of 
October  5,  1917,  in  accordance  with  Memorandum  36  issued  there 
from  headquarters,  provided  for  the  collection  and  delivery  of 
laundry  of  organizations,  by  supply  units.  This  was  done  as  soon 
as  the  central  receiving  and  distributing  station  was  sufficiently  com- 
pleted for  its  use  as  such,  which  was  about  October  5,  1917. 

(d)  Outside  persons  entered  the  cantonment  reservation  and  col- 
lected laundry,  but  when  their  activities  were  reported  to  the  proper 
authorities  at  Camp  Gordon  means  were  at  once  adopted  to  prevent 
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the  offenders  from  continuing  to  enter  the  reservation.  No  tacit  per- 
mission was  given  these  parties  to  carry  on  this  business,  nor  does  it 
appear  that  there  was  any  indication  of  indifference  on  the  part  of 
the  camp  authorities  as  to  whether  outside  parties  entered  the  can- 
tonment for  laundry  work  or  not. 

(e)  The  base  hospital  laundry  work  at  Camp  Gordon  was  given 
to  petitioner  until  February  2,  1918,  when,  through  delay  in  the  re- 
turn of  laundry  and  loss  of  articles,  the  commanding  officer  of  the 
camp  directed  the  base  hospital  authorities  to  discontinue  having 
their  laundry  work  done  by  petitioner  and  to  make  arrangements  for 
having  it  done  elsewhere,  as  provided  for  by  clause  2,  paragraph  5, 
of  the  contract. 

(/)  There  is  no  evidence  to  show  that  the  officers  and  enlisted  men 
at  Camp  Gordon  failed  to  pay  their  accounts  to  petitioner  when  these 
accounts  were  promptly  and  correctly  rendered,  except  in  a  few  in- 
stances. Delays  and  failures  so  to  pay  were  the  result  of  slow  render- 
ing of  statements  improperly  made  out  on  the  part  of  petitioner,  its 
failure  in  not  insisting  on  prompt  settlement  or  adjustment  after  pay 
day,  and  because  petitioner  did  not  strictly  comply  with  the  pro- 
visions of  paragraph  4  of  the  contract. 

(g)  Paragraph  4  of  the  contract  between  the  Government  and  pe- 
titioner provides  the  manner  by  which  petitioner  was  to  arrange  for 
the  periodical  payment  of  laundry  bills.  No  agreement  was  made 
sanctioning  the  collection  of  cash  from  enlisted  men  by  petitioner  nor 
is  there  evidence  to  show  that  petitioner  was  prevented  from  collect- 
ing money  due  it  from  officers. 

(h)  Petitioner  should  be  reimbursed,  as  hereinafter  indicated, 
upon  the  presentation  of  proper  vouchers  covering  expenditures  in- 
curred due  to  the  failure  of  the  Government  to  provide  a  suitable 
building  for  a  central  receiving  and  distributing  station  within  the 
cantonment  reservation  from  September  15,  1917,  when  petitioner 
was  directed  to  start  business,  until  November  18,  1917,  when  the  rec- 
ords at  Camp  Gordon  show  that  heat  was  installed  in  the  building. 

Rental  for  one  floor.  Building  132  B4,  South  Forsythe  Street,  At- 
lanta, Oa.,  Sept.  15,  1917.  to  Nov.  18,  1917 $100.00 

Equipment,  consisting  of  tables,  cases,  loading  trucks,  tools  and  other 
furniture  not  required  for  a  central  receiving  and  distributing  sta- 
tion had  one  been  provided  at  Camp  Gordon,  Ga 400.00 

Extra    labor 1,  600. 00 

Truck  expense.  Including  truck  hire,  labor,  gas,  oil,  tires,  etc 520. 00 

Total 2,  620. 00 

9.  It  was  stipulated  by  petitioner's  attorney  on  the  hearing  of  this 
matter  by  the  War  Department  Board  of  Contract  Adjustment  that 
the  testimony  offered  by  the  Government's  witnesses  in  the  investiga- 
tion of  this  claim  conducted  in  behalf  of  the  Inspector  General  of  the 
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Army  might  be  received  and  considered  here.  This,  having  been 
carefully  examined,  was  found  to  amplify  merely  the  contentions  of 
petitioner's  representatives  and  those  of  Government  employees  indi- 
cated in  the  report  filed  herein  by  the  Inspector  General  of  the  Army. 
Mr.  William  E.  Riley  and  Graddy  Cary,  Esq.,  the  president  and  the 
secretary  of  petitioner,  respectively,  were  heard  at  length  by  the 
Board,  as  was  Col.  Charles  A.  Thomas,  jr.,  United  States  Army, 
camp  quartermaster  at  Camp  Gordon,  between  August  5,  1917,  and 
May  1,  1918,  who  appeared  as  a  witness  for  petitioner.  Their  testi- 
mony was,  for  the  most  part,  reiterative  of  the  averments  alleged  in 
the  petition. 

10.  The  gravamen  of  its  complaint  is  not  that  the  Government 
failed  to  supply  to  petitioner  the  business  contemplated,  but  that, 
after  it  became  evident  to  both  contracting  parties  that  the  work 
would  not  run  higher  than  it  did,  petitioner  was  required  by  the 
Government  to  continue  to  provide  facilities  for  a  weekly  business  of 
$12,000,  when  work  only  to  the  extent  of  $1,200  weekly  was  given 
to  it.    This  is  the  ground  on  which  it  bases  its  claim  for  damages. 

DECISION. 

The  petition  herein  was  filed  November  18,  1918,  and  was,  by  per- 
mission of  the  Board,  amended  under  date  of  December  16, 1918.  At 
the  request  of  petitioner  the  hearing  of  evidence  was  postponed  until 
February  21,  1919,  and  action  thereon  has  been  further  delayed 
owing  to  petitioner's  failure  to  file  a  brief  which  it  desired  to  sub- 
mit for  the  consideration  of  the  Board. 

2.  In  our  disposition  of  this  matter  we  are  at  the  outset  con- 
fronted by  the  question  as  to  whether  jurisdiction  necessary  for  the 
determination  of  it  resides  in  the  War  Department  Board  of  Con- 
tract Adjustment.  The  facts  on  which  the  claim  is  based  clearly 
indicate  that  it  is  one  for  unliquidated  damages  growing  out  of  an 
alleged  breach  of  contract.  Such  claims  may  not  be  entertained  or 
settled  by  executive  officers  save  in  exceptional  cases  wherein  juris- 
diction has  been  expressly  conferred  upon  them  by  special  or  private 
acts.  {WUlmm  Cramp  k*  Som  v.  Unifecl  States,  216  U.  S.,  494.) 
The  Secretary  of  War  has  been  authorized 

"  to  adjust,  pay,  or  discharge  any  agreement,  express  or  implied,  upon 
a  fair  and  equitable  basis  that  has  been  entered  into  in  good  faith 
during  the  present  emergency  and  prior  to  November  12,  1918,  by 
any  officer  or  agent  acting  imder  his  authority,  direction,  or  instruc- 
tion, or  that  of  the  President,  with  any  person,  firm,  or  corporation 
*  *  *  for  services  or  for  facilities  *  *  *  when  such  agree- 
ment has  not  been  executed  in  a  manner  provided  by  law.  (An 
act  of  Congress  to  provide  relief  in  cases  of  contracts  connected  with 
the  prosecution  of  the  war,  and  for  other  purposes,  approved  Mar. 
2,  1919.)" 
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The  agreement,  liowever,  upon  which  this  claim  is  founded  was 
leduced  to  writing  and  appears  to  have  been  dul}"  executed.  If  such 
were  not  the  fact  petitioner  might,  in  tlie  relief  sought,  invoke  the 
provisions  of  the  statute  mentioned  and,  under  it,  the  War  Depart- 
ment Board  of  Contract  Adjustment  would  have  authority  to  exer- 
cise such  judgment  and  discretion  in  the  settlement  of  this  claim  as 
the  merits  of  the  same  warranted. 

3.  We  have  read  with  interest  the  brief  submitted  l)y  petitioner 
which  discusses  at  length  the  two  following  questions : 

(a)  Is  the  claim  of  a  liquidated  or  an  unliquidated  nature? 

(b)  Was  the  agreement,  from  breach  of  which  the  claim  arose, 
one  duly  executed  under  the  law  so  as  to  constitute  a  contract  bind- 
ing on  petitioner  and  the  Government? 

The  decisions  cited  to  support  the  contention  that  petitioner's 
claim  is  liquidated  rather  than  unliquidated  do  not  seem  to  be 
applicable  thereto.  Each  turned  upon  the  construction  of  statutes 
and  reiterated  the  familiar  principle  that  claims  based  upon  the 
doctrine  of  quantum  meruit  were  not  of  such  unliquidated  character 
as  would  necessarily  preclude  actions  thereon  by  way  of  set-off  and 
attachment,  both  of  w^hich  actions  were  unknown  to  the  common  law 
and  are  of  purely  statutory  origin.  None  of  these  decisions  attempts 
to  define  the  difference  between  claims  of  unliquidated  as  distin- 
guished from  those  of  liquidated  nature.  Tliey  merely  hold  in  effect 
that  the  damages  sought,  whether  for  the  value  of  services  rendered 
or  for  property,  could  be  recovered  under  procedure  outlined  by 
said  statutes  because,  and  solely  l)ecause,  there  was  in  each  case  con- 
sidered a  definite  standard  by  which  such  values  could  be  measured; 
and  in  no  case  was  it  necessary  in  order  to  measure  such  values  to 
resort  to  the  exercise  of  discretion  and  judgment.  Counsel  for  peti- 
tioner seems  to  be  somew^hat  confused  on  the  question  as  to  what  con- 
stitutes a  fixed  and  definite  standard  for  the  measurement  of  dam- 
ages, which,  in  its  application,  would  remove  a  claim  from  the  cate- 
gory of  the  unliquidated  to  that  of  the  liquidated.  His  contention  is 
that  because  the  damages  alleged  in  the  petition  are  evidenced  by 
book  entries  and  vouchers  in  petitioner's  possession  they  are  not  of 
unliquidated  character.  This  is  tantamount  to  maintaining  that  any 
claim  based  upon  damages,  even  though  the  latter  may  be  unquali- 
fiedly unliquidated,  would,  if  set  out  by  claimant  as  entries  in  hooks 
of  account,  by  checks  and  vouchers,  l)e  metamorphosed,  by  reason 
thereof,  from  an  unliquidated  to  a  liquidated  claim.  Such  reasoning, 
it  seems  clear  to  us,  is  fallacious.  It  will  be  observed  in  the  claim 
filed  by  petitioner  that  nearly  every  item  thereof  related  to  ex- 
penditures necessarily  made  and  obligations  necessarily  incurred 
which  arose  because  of  certain  alleged  defaults  on  the  part  of  the 
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Government.  These  items  are  composed  of  varied  and  diverse  ele- 
ments. In  making  proof  of  the  same  most  minute  inquiry  would  be 
required  wherein  the  employment  of  many  if  not  all  the  methods  of 
proof  ordinarily  adopted  in  establishing  damages  of  an  uncertain 
nature  would  be  necessitated.  There  is  no  rule  or  uniform  standard 
recognized  by  law,  or  fixed  by  the  contract  itself,  by  which  the 
measure  of  damage  invoked  in  the  claim  before  us  might  be  deter- 
mined. It  could  be  ascertained  only,  it  seems  to  us,  by  taking  testi- 
mony on  many  phases  of  the  transaction  entirely  extraneous  to  the 
provisions  of  the  contract  and  the  law  and  by  applying  to  such  evi- 
dence, when  the  same  was  adduced,  discretion  and  judgment  appro- 
priately exercised. 

4.  As  to  the  point  made  that  the  contract  herein  was  not  duly 
executed  as  required  by  law  because  there  was  not  affixed  to  the 
original  thereof  the  customary  affidavit  of  the  contracting  officer, 
we  are  of  opinion  that  this  omission  did  not  invalidate  the  contract. 
The  fact  is  that  an  affidavit  verfied  by  the  contracting  officer  ap- 
pears on  the  copy  of  said  contract  filed  in  the  Eeturns  Office  of  the 
Department  of  the  Interior  October  5,  1917.  The  law  neither  re- 
quired nor  contemplated  that  said  affidavit  should  be  affixed  to  the 
original  contract.  If  it  is  affixed  to  a  copy  thereof,  that  is  suf- 
ficient.   The  Revised  Statutes  provide, 

(a)  "Sec.  3744.  A  coj)y  shall  bo  filed  by  the  officer  making  and 
signing  the  contract  in  the  Returns  Office  of  tlie  Department  of  the 
Interior.'' 

(b)  "Sec.  3745.  It  shall  be  the  further  duty  of  tlie  officer  before 
making  his  return,  according  to  the  preceding  section,  to  affix  to  the 
same  his  affidavit.'' 

Notwithstanding  the  fact  that  the  provisions  of  the  statutes  quoted 
above  seem  to  be  plain  and  unambiguous,  reference  is  made  to  inter- 
pretation of  them  as  follows: 

"The  clauses  in  section  3744  R.  S.,  requiring  the  filing  of  copies 
in  the  Returns  Office,  are  likewise  mandatory, .  while  the  failure  to 
comply  with  this  mandate  will  not  invalidate  the  contract  because  it 
passed  beyond  the  control  of  the  party  entering  into  it,  yet  the 
officer  can  not  be  excused  for  the  neglect  of  the  duty  imposed  upon 
him  to  file  the  copy.    (28  Op.  Atty.  Gen.,  66.)" 

"Casey,  Ch.  J.:  Is  the  provision  requiring  it  to  be  reduced  to 
writing  directory  or  mandatory — discretionary  or  imperative?  I 
feel  quite  clear  in  saying  that  a  contract  reduced  to  writing  and 
executed  with  all  the  formalities  and  solemnity  the  law  requires,  will 
not  be  invalidated  by  the  failure  of  the  officer  to  make  his  proper 
return  of  the  same.    (Hendersort's  Case^  4  Ct.  CL,  75.)" 

It  necessarily  follows  that  since  the  contract  under  our  considera- 
tion was  duly  signed  by  petitioner  and  the  contracting  officer,  the 
same  was  thereby  rendered  binding  on  both  parties ;  such  signatures 
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being  in  full  compliance  with  the  provisions  of  section  3744  and  3745 
of  the  Revised  Statutes. 

5.  Our  conclusion,  therefore,  .is  that  unless  petitioner  accepts  set- 
tlement of  this  claim  in  accordance  with  recommendations  made  by 
the  report  submitted  herein  to  the  Inspector  General  of  the  Army,  in- 
dicated in  our  findings  of  fact,  and  executes  proper  releases  in  the 
premises,  the  entire  controversy  in  this  matter  should  be  left  for  the 
determination  of  the  courts. 

Col.  Gamett  and  Col.  Lehman  concurring. 
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Case  No.  1. 

I  Decided  originally  May  21,  1919.     Appeal  taken  to  Secretary  of  War.     Reconsideration 
directed  by  the  Secretary  of  War.     Reconsideration  and  reliearing  afforded.] 

In  re   CLAIM  OF  NATIONAL  LAITNDBY   GO. 

1.  JXTRISDICTION  OF  BOABD  ON  CONTBACT  ADJirSTMENT  —  TTNLIQUI- 
BATED  BAKAGES. — See  former  decision  of  the  Board,  Volume  m, 
page  — . 

5.  CONTBACTS— FOBHALITIES  OF— AFFIBAVITS—NECESSITY  OF.— See  for- 

mer decision  of  the  Board,  Volume  m,  page  — . 

8.  NEGOTIATIONS  MEBGEB  IN  WRITTEN  CONTRACT.— Where  parties  con- 
duct negotiations,  which  are  afterwards  embodied  in  a  written  contract, 
the  negotiations  with  reference  to  the  subject  matter  and  the  agree- 
ments are  merged  in  the  contract;  and  where  the  claimant  made  a 
written  contract  with  the  Government  which  bound  claimant  to  do 
a  certain  kind  of  work  at  certain  prices,  the  volume  or  amount  of 
which  was  not  specified  in  the  contract,  the  claimant  will  not  be  per- 
mitted to  vary  or  alter  the  terms  of  the  contract  by  showing  that  during 
the  negotiations  the  olILcers  representing  the  Government  made  certain 
statements  or  estimates  as  to  amount  of  work  the  claimant  would  be 
given  in  performing  the  contract. 

4.  BE-FOBHATION  OF  CONTBACT. — Where  claimant  seeks  the  re-formation  of 
a  written  contract  with  the  Government,  upon  the  ground  that  during  ' 
the  negotiations  the  contracting  olILcer  made  certain  statements  or 
representations  as  to  the  amount  or  volume  of  work  which  would  be 
given  to  claimant  under  the  contract,  and  the  contract  itself  did  not 
provide  for  any  specific  amount  or  volume  of  work  and  there  was  no 
mistake  as  to  its  provisions,  claimant  is  not  entitled  to  the  relief  of 
re-formation. 

6.  LIABILITT  OF   GOVEBNMENT   FOB   BILLS   OF    OFFICEBS  ANB   MEN.— 

Where  claimant  was  under  obligations,  by  a  formal  contract,  to  do  cer- 
tain laundry  work  for  the  Government,  and  also  to  do  similar  work 
for  olILcers  and  enlisted  men,  at  prices  specified  in  the  contract,  there 
was  no  obligation  on  the  part  of  the  Government  to  pay  claimant  for 
services  rendered  to  said  officers  and  enlisted  men  or  to  collect  the  bills 
for  said  services,  in  the  absence  of  a  provision  to  that  effect  in  the 
contract. 
3.  TEBMINATION  OF  FOBMAL  CONTBACT— FOWEB  OF  SECBETABY  OF 
WAB  TO  AWABB  BAKAGES  FOB  BBEACH.— Where,  after  the  termi- 
nation of  a  formal  contract,  a  claim  is  made  for  unliquidated  damages 
arising  from  the  failure  of  the  Government  to  provide  certain  facilities 
which  the  contract  obligated  the  Government  to  supply,  the  Secretary 
of  War  has  no  power  to  adjust  the  same. 

7.  CLAIM  ANB  DECISION. — Claim  is  made  under  General  Order  No.  103  under 

formal  written  contract  and  is  for  the  sum  of  $69,139.16  for  laundry 
work  and  facilities  at  Camp  Gordon.    The  claim  is  based  upon  several 
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allegred  breaches  of  contract  on  the  part  of  the  Government  and  also 
as  to  some  items  for  work  done  in  performance  of  the  contract.  Held, 
that  claimant  is  entitled  to  be  paid  for  that  item  of  its  claim  for 
laundry  work  for  the  base  hospital  at  Camp  Gordon,  at  the  rates  men- 
tioned in  the  contract,  subject  to  proper  correction,  and  that  all  other 
items  be  disallowed. 


Mr.  Hunt  writing  the  opinion  of  the  Board 
Opinion  on  Kehearing. 


NATURE  AND  ORIGIN    OF   CLAIM. 

This  is  a  claim  filed  under  General  Order  103.  On  the  4th  day  of 
September,  1917,  the  National  Laundry  Co.,  a  corporation  at  Louis- 
ville, Ky,,  the  claimant  herein,  entered  into  a  duly  executed  contract 
with  the  United  States,  which  contract  was  executed  by  Lieut.  Col. 
Hugh  T.  Gallagher,  Quartermaster  Corps,  United  States  Army, 
contracting  officer,  under  the  terms  of  which  the  claimant  agreed  to 
render  services  and  furnish  facilities  for  the  proper  handling  of 
laundry  work  at  the  national  cantonment.  Camp  Gordon,  Atlanta, 
Ga.,  between  September  10,  1917,  and  June  30,  1918. 

Controversies  arose  between  the  parties  during  the  performance 
of  the  contract.  The  claimant,  after  endeavoring  without  success 
to  secure  satisfaction  from  the  Camp  Gordon  authorities,  set  out  its 
claim  in  a  letter  to  Senator  OUie  James,  who  transmitted  it  to  the 
Secretary  of  War  June  18,  1918,  who  referred  the  matter  to  the 
commanding  general  Camp  Gordon  for  investigation  and  report. 
Brig.  Gen.  W.  H.  Sage,  commanding,  reported  on  June  27,  1918, 
admitting  certain  allegations  of  the  claimant  and  denying  others,  but 
asserting  in  general  that  the  claimant  had  not  performed  its  obliga- 
tions under  the  contract.  The  matter  was  then  referred  to  the  In- 
spector General  of  the  Army  for  further  investigation,  report,  and 
recommendation.  Lieut.  Col.  Paul  Hurst,  Inspector  General's  De- 
partment ,reported  August  3,  1918,  and  recommended  the  payment 
of  an  item  of  $2,620,  representing  the  cost  to  claimant  of  certain 
facilities  substituted  for  those  which  the  Government  was  obligated 
to  furnish  and  did  not,  and  recommended  the  reference  to  the  Judge 
Advocate  General  of  the  question  whether  the  "  spirit  of  the  contract 
had  been  broken  through  the  officers  of  the  Cantonment  Division, 
Office  of  the  Quartermaster  General,  requiring  the  claimant  to  pro- 
vide facilities  for  handling  an  amount  of  business  never  realized, 
and  whether  the  claimant  is  entitled  to  reimbursement  of  financial 
loss  occasioned  thereby." 

Accordingly  the  matter  was  referred  to  the  Judge  Advocate  Gen- 
eral, which  officer  reported  thereon  to  The  Adjutant  General  on 
September  12,  1918,  as  follows: 
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"  In  the  opinion  of  this  office  this  is  a  claim  by  the  National  Laun- 
dry Co.  for  unliquidated  damages  growing  out  of  an  alleged  breach 
of  contract.  That  it  is  not  a  matter  that  can  be  settled  by  this  de- 
partment, since  executive  officers  are  not  authorized  to  entertain  and 
settle  claims  for  unliquidated  damages.  {Crarrif  &  Sons  v.  V.  S., 
216  U.  S.,  494.) 

"  Further,  the  Comptroller  of  the  Treasury  has  held  that  such 
claims,  because  of  lack  of  any  proper  liquidation,  the  accounting  offi- 
cers may  not  be  able  to  properly  liquidate  and  allow.  (XXI  Comp. 
Dec,  139.)  This  is  a  matter  which  should  be  settled  by  a  judicial 
determination  by  the  courts. 

"(Signed)  S.  T.  Ansell, 

^^ Acting  Judge  Advocate  fleneraV* 

On  September  18, 1918,  The  Adjutant  General  informed  the  claim- 
ant of  the  Judge  Advocate  General's  decision.  The  claimant  then 
filed  its  claim  with  the  Board  of  Contract  Adjustment  under  General 
Order  103. 

The  petition  of  the  National  Laundry  Co.  was  verified  November 
18,  1918,  and  filed  with  the  Board  of  Contract  Adjustment  soon 
thereafter.  Subsequently,  an  amended  petition  was  filed,  which  was 
verified  December  16,  1918.  At  the  request  of  the  petitioner  the 
hearing  of  evidence  was  postponed  until  February  21,  1919.  The 
determination  of  this  claim  was  further  delayed  by  the  claimant's 
failure  to  file  a  brief,  for  which  it  requested  the  Board  to  wait. 

DECISION  OF  MAY  21,   1919. 

The  Board  rendered  its  decision  on  May  21,  1919,  finding  the 
claimant  entitled  to  reimbursement  in  the  sum  of  $2,620  for  its  ex- 
penditures incurred  by  reason  of  the  failure  of  the  Government  from 
September  15  to  November  18,  1917,  to  fulfill  its  obligation  under 
the  contract' to  provide  a  suitable  building  for  a  central  receiving 
.and  distributing  station,  denied  the  other  items  of  the  claimant's 
claim,  and  apparently  required  it  to  surrender  its  right  to  resort  to 
the  courts  if  it  accepted  payment  of  this  said  item.  The  claimant  was 
dissatisfied  with  the  decision  of  the  Board,  and  accordingly  took  an  ap- 
peal to  the  Secretary  of  War,  who  referred  the  matter  to  Lieut.  Col. 
Arthur  O'Brien.  Lieut.  Col.  O'Brien  recommended  in  a  memoran- 
dum dated  August  21,  1919,  that  inasmuch  as  an  item  of  the  claim- 
ant's claim  entitled  "  Services  to  base  hospital,"  was  a  claim  growing 
out  of  the  contract  and  was  liquidated,  it  should  be  allowed.  This 
item  amounted  to  $1,204.50.  He  also  recommended  the  payment  of 
an  item  amounting  to  $1,080.40  for  traveling  expenses,  telephone  and 
telegraph  charges  identified  with  the  efforts  of  the  claimant  to  pro- 
cure the  performance  by  the  Government  of  its  agreement  to  furnish 
a  central  distributing  building  for  claimant's  purposes.  He  recom- 
mended further  that  this  Board  reconsider  the  claimant's  claim  for 
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reimbursement  of  expenditures  to  put  itself  in  readiness  to  take 
care  of  laundry  aggregating  $12,000  per  week,  and  finally  that  "these 
proceedings  be  referred  back  to  the  Board  for  reconsideration  of 
the  items  indicated."  The  Secretary  of  War  indorsed  Lieut.  Col. 
O'Brien's  memorandum,  as  follows: 

"  The  action  above  suggested  is  taken  without  prejudice  to  the  con- 
sideration the  Board  of  Contract  Adjustment  is  requested  to  give  the 
items  indicated." 

RECONSIDERATION  OF  THE  CASE. 

Consideration  of  the  items  indicated  has  necessitated  reexamina- 
tion of  the  Board's  decision  and  the  record. 

claimant's  PETITION  AND  AMENDED  PETITION. 

The  claimant's  petition  and  amended  petition  set  out  its  claim  with 
particularity.    A  summary  thereof  follows : 

It  is  averred  that  the  National  Laundry  Co.  was  and  is  a  Kentucky 
corporation ;  that  prior  to  the  execution  of  the  contract  of  September 
4,  1917,  it  was  represented  to  the  claimant  by  officers  representing 
the  Government,  that  the  volume  of  laundry  which  the  contractor 
would  receive  and  which  it  would  be  expected  to  furnish  the  facili- 
ties to  handle,  would  be  at  least  $15,000  a  week;  that  the  claimant 
was  directed  by  the  Government  to  furnish  facilities  for  a  minimum 
of  $12,000  of  work  a  week  and  was  notified  that  it  would  be  held 
liable  under  its  bond  if  it  failed  to  provide  facilities  for  doing  what- 
ever laundry  work  was  offered  to  it  at  Camp  Gordon,  even  if  the 
volume  ran  in  excess  of  $15,000  a  week ;  that  the  claimant  company 
was  given  by  the  contract  the  exclusive  laundry  at  this  cantonment ; 
that  the  contract  provides  that  the  National  Laundry  would  be  given 
all  the  Government  laundry  at  Camp  Gordon ;  that  the  Government 
obligated  itself  to  provide  a  suitable  building  of  certain  specifica-. 
tions  and  dimensions  for  a  central  receiving  and  distributing  station 
within  the  cantonment  reservation,  which  building  was  to  be  heated 
and  lighted  by  and  at  the  expense  of  the  Government ;  that  the  Gov- 
ernment further  obligated  itself  to  deliver  and  call  for  such  laundry 
as  the  National  Laundry  Co.  should  be  called  upon  to  handle  at  this 
neutral  receiving  and  distributing  station ;  that  immediately  after  the 
execution  of  this  contract  the  contractor  proceeded  to  Atlanta,  and 
for  the  first  time  ascertained  that  the  Government  had  provided  no 
facilities  and  that  the  building  provided  for  had  not  been  erected; 
even  its  site  had  not  been  selected ;  that  the  contractor  protested  that 
he  should  not  be  required  to  begin  doing  work  until  the  Govern- 
ment had  carried  out  its  part  of  its  contract  and  supplied  the  neces- 
sary facilities;  that  thereupon  the  contractor  was  notified  that  if  it 
did  not  accept  laundry  immediately  the  contract  would  be  forfeited, 
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and  it  would  be  proceeded  against  on  its  bond.  The  petition  further 
sets  out  that  over  its  protest  the  contractor  accepted  laundry  at  Camp 
Gordon  and  made  arrangements  to  acquire  one  of  the  largest  laun- 
dries in  Atlanta ;  that  the  Government  on  hearing  that  the  contractor 
contemplated  handling  the  laundry  at  one  large  laundry,  notified 
the  contractor  that  no  one  laundry  could  possibly  handle  the  volume 
of  business  which  would  be  offered,  and  that  it  notified  the  con- 
tractor that  if  the  contractor  did  not  immediately  arrange  to  handle 
the  volume  of  not  less  than  $12,000  a  week  the  contract  would  be 
canceled  and  the  bond  forfeited.  It  is  then  alleged  that  this  demand 
entailed  upon  the  contractor  the  necessity  of  changing  its  entire 
plan  for  handling  the  laundry  at  Camp  Gordon,  and  that  by  reason 
of  the  insistence  of  the  Government  that  it  immediately  made  ar- 
rangements for  handling  a  volume  of  $12,000  per  week,  the  con- 
tractor was  forced  to  make  arrangements  which  completely  elimi- 
nated any  profit  to  it  under  the  contract,  unless  the  volume  repre- 
sented by  the  Government  as  the  amount  which  the  contractor  would 
receive  each  week  was  forthcoming;  that  in  order  to  do  the  work 
without  the  facilities  guaranteed  by  the  Government  it  was  neces- 
sary for  the  contractor  to  purchase  a  number  of  trucks,  to  rent  build- 
ings at  Atlanta,  and  to  spend  large*  sums  which  it  would  not  have 
been  compelled  to  spend  but  for  the  failure  of  the  Government  to 
provide  the  facilities  contracted  for.  It  is  further  stated  that  after 
the  claimant  entered  upon  the  work  the  Government  posted  an  order 
prohibiting  the  contractor  from  collecting  cash  from  the  soldiers 
for  laundry  and  required  the  contractor  to  extend  credit  to  the  mili- 
tary companies  in  training  at  Camp  Gordon,  and  that  it  also  re- 
quired the  contractor  to  cancel  the  arrangements  the  contractor  had 
made  with  the  said  companies  for  the  payment  of  bills  for  laundry 
upon  its  delivery,  and  that  the  Government,  in  violation  of  the  con- 
tract and  in  violation  of  its  own  formal  order,  made  no  effort  to 
enforce  the  payment  of  the  contractor's  bill,  but  required  the  con- 
tractor to  continue  to  do  this  laundry  work  without  securing  com- 
pensation for  laundry  work  already  done.  It  is  also  set  out  that 
many  weeks  elapsed  after  the  contract  was  entered  into  and  after 
the  contractor  was  required  to  handle  laundry  work  under  the  con- 
tract before  the  building  provided  for  in  the  contract  was  erected, 
and  that  the  contractor  was  forced  to  make  more  than  a  dozen  trips 
to  Washington  before  the  building  was  erected,  and  that  the  building 
never  was  at  any  time  adequately  heated  or  lighted,  notwithstanding 
the  provisions  of  the  contract  which  required  the  Government  to 
provide  this  building  and  heat  and  light  the  same  at  its  own  ex- 
pense. The  petition  also  avers  that  the  Government  failed  to  safe- 
guard the  contractor  in  its  exclusive  privileges  under  its  contract, 
and  that  much  of  the  hospital  work  of  the  Government  was  handled 
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by  laundrvmen  other  than  the  contractor,  and  that  this  was  done 
repeatedly  over  the  protest  of  the  contractor. 

It  is  stated  that  the  Government  did  not  carry  out  its  part  of  the 
contract  either  by  furnishing  the  building  provided  for  in  the  con- 
tract, or  by  the  delivery  of  the  volume  of  laundry  which  should  have 
been  delivered ;  that  the  Government  did  not  pay  under  the  contract 
the  amounts  due  to  the  contractor,  and  arbitrarily  posted  orders 
which  precluded  the  contractor  from  receiving  compensation  from 
any  source  for  services  rendered. 

It  is  further  stated  that  if  the  Government  had  carried  out  its  con- 
tract it  would  not  have  been  necessary  for  the  contractor  to  have 
rented  or  equipped  buildings  in  Atlanta,  which  he  did  actually  rent 
and  equip,  and  that  it  would  not  have  been  necessary  for  the  contrac- 
tor to  have  purchased  the  trucks  or  incurred  the  expense  of  sending 
them  through  the  camp  to  collect  and  deliver  laundry ;  that  no  road 
was  built  by  the  Government  to  the  central  receiving  and  distrib- 
uting station,  and  that  throughout  the  bitter  winter  months  the  con- 
tractor's employees  were  forced  to  work  in  a  building,  the  floor  of 
which  was  during  much  of  the  time  covered  with  ice ;  that  by  reason 
of  this  situation  it  was  difficult  for  the  claimant  to  secure  employees 
and  it  was  necesasry  for  it  to  carry  on  its  pay  rolls  a  large  additional 
force.  It  is  further  stated  that  after  the  contractor  had  been  forced, 
as  set  out  above,  to  furnish  facilities  for  handling  at  least  $12,000 
worth  of  laundry  work  a  week  it  was  never  given  more  than  a  small 
percentage  of  that  amount,  and  that  this  situation  resulted  in  the  con- 
tractor being  forced  to  carry  overhead  charges  out  of  all  proportion 
to  the  volume  of  business  done.  It  is  stated  also  that  the  claimant 
furnished  the  companies  at  the  camp  many  statements  of  account,  but 
that  it  was  unable  to  collect  for  services  rendered  from  soldiers  and 
officers  and  that  soldiers  and  officers  were  pennitted  to  leave  Camp 
Gordon  without  payment  of  the  claimant's  charges.  Petition  then 
sets  out  seven  particulars  in  which  it  alleges  that  the  Government  did 
not  perform  its  contract,  and  that  the  contractor's  actual  loss  oc- 
casioned by  these  breaches  of  contract  by  the  Government  amounted 
to  $24,744.78,  exclusive  of  all  claims  for  profits.  The  petition  also 
avers  that,  although  an  effort  has  been  made  to  dispose  of  this  claim 
by  mutual  agreement,  the  said  effort  has  not  succeeded.  It  then  avers 
that  contracts  for  laundry  at  camps  other  than  Camp  Gordon  were 
exhibited  to  this  contractor;  that  in  these  contracts  the  contractor 
was  guaranteed  a  gross  volume  of  $60,000  per  week,  and  that  because 
of  these  representations  the  contractor  entered  into  said  contract. 
The  amended  petition  also  avers  that  subsequent  to  the  execution  of 
this  contract,  it  estimated  the  volume  of  business  which  it  might 
expect  at  Camp  Gordon  and  concluded  that  the  Government's  rep- 
resentations were  in  excess  of  what  the  actual  business  would  be,  and 
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that  the  contractor  then  made  arrangements  which  would  have  en- 
abled it  to  handle  a  volume  of  $5,000  worth  of  work  per  week,  and  that 
when  this  state  of  facts  was  reported  to  the  contracting  officers  of 
the  Government,  the  contractor  was  notified  that  if  it  failed  to  provide 
facilities  for  handling  a  business  of  $12,000  per  week  its  contract 
would  be  canceled  and  its  bond  forfeited,  and  that  thereupon  over  its 
protest  the  contractor,  relying  upon  the  assurance  of  the  Govern- 
ment that  the  volume  of  business  would  amount  to  not  less  than 
$12,000  per  week,  did  make  the  necessary  arrangements  to  handle  that 
volume  of  business.  It  is  also  set  out  that  the  contractor's  bond  was 
in  the  simi  of  $25,000;  that  the  premium  on  said  bond  amounted  to 
$1,250;  that  the  contractor  was  damaged  in  the  sum  of  the  difference 
between  $1,250  and  $150  which  would  have  been  the  premium  had 
the  contract  beeen  based  upon  the  volume  of  work  estimated  by  the 
claimant.  The  amended  petition  then  sets  out  items  aggregating 
$16,629.17,  which  represents  expenditures  made  necessary  by  the 
action  of  the  Government  in  requiring  facilities  in  excess  of  the  con- 
tractor's estimates.  It  further  sets  out  a  loss  of  profits  based  on  an 
opportunity  to  handle  work  to  the  extent  of  $12,000  per  week.  This 
item  is  in  the  sum  of  $40,000.  It  also  sets  out  an  item  representing 
the  amount  of  money  due  it  by  soldiers,  military  units,  officers  and 
the  Government  itself  for  work  done  for  the  base  hospital,  in  the 
sum  of  $5,906.90. 

THE   PRIOR  HEARING  AND  DECISION  OF   MAY   21,    10 10. 

At  the  hearing  afforded  the  claimant  oral  and  documentary  evi- 
dence was  submitted  in  support  of  its  allegations.  By  consent  the 
testimony  taken  by  the  Inspector  General  was  made  a  part  of  the 
record.  In  its  decision  the  Board  held  that  the  claimant  should  be 
reimbursed  for  expenditures  made  by  it  by  reason  of  the  failure 
of  the  (jovernment  to  provide  a  suitable  building  for  a  central 
receiving  and  distributing  station  from  September  15.  1917,  until 
November  18,  1917.  The  aggregate  of  these  expenditures  was 
found  to  be  $2,620.  The  decision  accorded  with  the  report  sub^ 
mitted  to  the  Inspector  General  by  Lieut.  Col.  Hurst.  The  con- 
cluding paragraph  of  the  decision  is  in  the  following  terms : 

"Unless  the  petitioner  accepts  settlement  of  this  claim  in  accord- 
ance with  recommendations  made  by  the  report  submitted  herein 
to  the  Inspector  (Jeneral  of  the  Army  and  executes  proper  releases 
in  the  premises  the  entire  controversy  in  this  matter  should  be  left 
to  the  determination  of  the  courts." 

As  the  Inspector  General's  report  had  recommended  payment  of 
this  item  of  $2,620  only,  the  effect  of  this  judgment  would  seem  to  be 
to  deny  the  claimant  recourse  to  the  courts  if  he  accepted  payment 
of  this  item. 
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The  decision  holds  that  the  contract  of  September  4  was  executed 
in  the  manner  prescribed  by  law  and  that  therefore  the  subject 
matter  of  the  claim  was  not  within  the  provisions  of  section  1  of  the 
act  of  March  2,  1919.     The  opinion  states  (p.  6) — 

"The  facts  on  which  this  claim  is  based  clearly  indicate  that  it 
is  one  for  unliquidated  damages  growing  out  of  an  alleged  breach 
of  contract.  Such  claims  may  not  be  entertained  or  settled  by 
executive  oflScers  save  in  exceptional  cases  wherein  jurisdiction  has 
been  expressly  conferred  upon  them  by  special  or  private  acts." 

There  is  no  finding  of  an  agreement,  written  or  oral,  subsequent 
to  the  contract  of  September  4,  1917,  whereby  that  contract  was 
amended  or  supplemented  and  no  finding  of  any  agreement  implied 
in  fact  or  in  law. 

On  what  ground  this  Board  supported  the  approval  of  the  Inspec- 
tor General's  recommendation  for  the  payment  of  the  item  of  $2,620 
does  not  appear.  The  item  is  the  expense  of  substituting  other  facili- 
ties for  the  distributing  building  the  Government  was  obligated  to 
provide  but  did  not  provide  until  some  six  or  seven  weeks  after  the 
contractor  was  directed  to  begin  performance.  No  provision  to  com- 
pensate the  claimant  for  such  expense  is  alleged  or  provided,  nor  does 
it  seem  it  can  arise  by  implication  of  law  or  otherwise.  It  can  not 
be  brought  within  any  provision  of  the  contract.  The  omission  to 
supply  the  building  constituted  a  breach  of  contract  by  the  Govern- 
ment, upon  which  the  contractor  might  have  refused  further  per- 
formance and  brought  an  action  for  damages.  The  contractor  might 
also  have  proceeded  to  perform  and  then  brought  suit  for  such  dam- 
age as  it  suffered  by  reason  of  this  breach.  The  power  of  the  Board 
to  award  compensation  for  such  breach  is  discussed  below. 

The  decision  may  have  been  formulated  upon  the  theory  that  it 
constituted  a  direction  to  the  appropriate  contracting  officer  to  enter 
into  a  supplemental  contract  with  the  claimant  terminating  the  con- 
tract of  September  4,  1917,  on  the  terms  outlined  in  the  decision. 
This  possibility  and  the  jurisdiction  of  the  Board  to  make  such 
direction  is  further  discussed  below.  The  contract  out  of  which 
this  controversy  arose  was  as  follows : 

"This  agreement  made  and  entered  into  this  4th  day  of  Sep- 
tember, in  the  year  nineteen  seventeen,  between  Lt.  Col.  Hugh  J. 
Gallagher,  for  and  in  behalf  of  the  United  States  of  America  (herein- 
after called  the  contracting  officer),  party  of  the  first  part,  and  the 
National  Laundry  Company,  a  corporation  existing  under  the  laws 
of  the  State  of  Kentucky,  of  Louisville,  Kentucky  (hereinafter  desig- 
nated as  contractor),  party  of  the  second  part, 

"  Witnesseth :  That  the  said  parties  do  hereby  mutually  covenant 
and  agree  to  and  with  each  other  as  follows : 

"  1.  That  the  contractor  shall  furnish  the  services  specified  below 
in  the  manner,  at  the  rates,  at  the  place  or  places,  and  at  the  time  or 
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times  during  the  period  commencing  with  the  10th  day  of  Septem- 
ber, 1917,  and  ending  with  the  30th  day  of  June,  1918. 

"The  contractor  shall  furnish  the  laundry  facilities  to  properly 
handle  all  of  the  laundry  work  for  the  United  States  Government 
and  the  officers  and  soldiers  at  the  National  Army  Cantonment  at 
Atlanta,  Georgia,  and  do  said  laundry  work  to  the  satisfaction  of 
the  commanding  officer  of  said  cantonment  at  the  rates  specified 
upon  the  annexed  schedule. 

"2.  The  contractor  agrees  to  call  for  and  deliver  within  five  (5) 
days  after  the  receipt  thereof  the  laundry  of  the  Government  and  of 
the  officers  and  soldiers  of  the  cantonment  at  the  points  which  will 
be  designated  by  the  cantonment  quartermaster.  There  will  be 
delivered  for  each  soldier  the  same  uniform,  shirts,  underwear,  socks, 
and  other  personal  wearing  apparel  received  from  him.  The  same 
sheets,  pillow  cases,  mattress  covers,  towels,  and  blankets  will  not  be 
returned,  but  there  will  be  delivered  for  each"  soldier  the  same  quan- 
tity of  these  articles  as  was  received  from  him. 

"  3.  The  Government  will  provide  a  suitable  building,  with  a  floor 
space  of  not  less  than  seven  thousand  five  hundred  (7,500)  square 
feet,  for  a  central  receiving  and  distributing  station  within  the  can- 
tonment reservation,  which  will  be  suitably  lighted  and  heated  by 
the  Government. 

"4.  The  contractor  will  provide  the  necessarj'^  staff  to  receive, 
check,  deliver,  and  collect  payment  for  all  laundry  work.  The  con- 
tractor will  arrange  with  the  company  commanders  for  the  periodical 
payment  of  laundry  bills  from  such  organizations.  The  laundry 
of  each  companv  must  be  assembled  at  a  designated  point,  and  de- 
livery will  only  be  made  to  such  point. 

"Each  bundle  of  laundry  handled  by  the  contractor  shall  bear  a 
slip  on  which  will  be  printed  the  schedule  of  rates  for  each  piece. 
This  slip  will  carry  the  name  of  the  sender,  together  with  his  com- 
pany, regiment,  and  division.  Claim  against  the  contractor  must 
be  accompanied  by  the  original  laundry  list  in  each  case  and  must 
be  made  withii\  twenty-four  (24)  hours  of  the  receipt  from  the  con- 
tractor. All  claims  for  lost  laundry  shall  be  settled  by  replacement 
in  kind. 

"  5.  The  contractor  shall  have  the  exclusive,  privilege  of  entering 
upon  the  cantonment  grounds  for  the  purpose,  of  collecting  and  de- 
livering laundry. 

"  In  the  event  the  contractor  shall  fail  to  furnish  the  proper  facili- 
ties and  to  perform  the  laundry  work  for  the  Government  and  the 
officers  and  soldiers  of  said  cantonment  to  the  satisfaction  of  the 
commanding  officer  of  said  cantonment,  the  Government  shall  have 
the  right  to  have  said  laundry  work  done  at  any  place  where  the 
same  can  be  satisfactorily  done,  and  the  said  contractor  shall  be 
liable  to  the  contracting  officer  for  any  additional  cost  of  such  work 
when  done  elsewhere  abo^e  the  cost  of  doing  the  same  through  the 
contractor  under  the  terms  of  this  contract. 

"The  contractor  shall  give  a  bond  to  the  United  States  in  the 
penal  sum  of  twenty-five  thousand  ($25,000.00)  dollars,  conditioned 
upon  its  faithful  performance  of  this  contract. 

"  6.  In  the  event  that  the  laundry  work  for  the  cantonment  is  with- 
drawn from  the  contractor  through  no  fault  of  its  own,  prior  to 
the  30th  day  of  June,  1918,  the  Government  agrees  to  take  over^^e 
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motor  trucks  provided  bj^  the  contractor  for  the  handling  of  said 
laundrjr  work  at  their  original  cost  less  twenty-five  (25%)  per  cent 
depreciation;  provided,  however,  that  the  entire  original  cost  shall 
not  exceed  the  sum  of  twenty-five  thousand  ($25,000.00)  dollars. 

"  7.  That  there  shall  be  no  transfer  of  this  contract  or  of  any  in- 
terest therein  by  the  contractor  to  any  other  party,  and  in  case  of 
the  violation  of  this  provision  the  United  States,  reserving  all 
rights  of  action  for  any  breach  of  this  contract  by  the  contractor, 
may  refuse  to  carry  out  this  contract  with  either  the  transferer  or 
the  transferee. 

"  8.  That  no  Member  of  or  Delegate  to  Congress,  or  resident  com- 
missioner, nor  any  person  belonging  to  or  employed  in  the  military 
service  of  the  United  States,  is,  or  shall  be,  admitted  to  any  sharft 
or  part  of  this  contract,  or  to  any  benefit  which  may  arise  therefrom, 
but,  under  the  provisions  of  section  116  of  the  act  of  Congress  ap- 
proved March  4,  1909  (35  Stats.,  1109),  this  stipulation,  so  far  as 
it  relates  to  Members  of  or  Delegates  to  Congress,  or  resident  com- 
missioners, shall  not  extend,  or  be  construed  to  extend,  to  any  con- 
tract made  with  an  incorporated  company  for  its  general  benefit. 

'-  9.  That,  at  tlie  option  of  the  United  States,  this  contract,  with 
all  its  covenants  and  agreements,  may  be  renewed  annually  as  often 
as  the  needs  of  the  public  service  may  require,  so  as  to  give  to  the 
United  States  continuous  ser^ice,  not  extending,  however,  beyond 
the  thirtieth  day  of  June,  1927;  provided,  that  in  the  event  there 
shall  be  an  increase  in  the  operating  cost  of  the  contractor,  due  to 
an  increase  in  the  cost  of  supplies  ana  labor  for  conducting  laundries, 
in  any  such  annual  renewal  the  schedule  of  rates  shall  be  adjusted 
so  as  to  include  a  proportionate  increase. 

"In  witness  whereof  the  parties  aforesaid  have  hereunto  placed 
their  hands  the  date  first  hereinbefore  written. 

"  Witness : 

"  ( Sgd. )  A .  BiNGER,  as  to 


(Sgd.)     ^      "  Hugh  J.  Gallagher,  J.  H.  B. 


" (Sgd.)  E.  T.  Degg,  Jr.,  as  to 

"  National  Laundry  Company, 


"  ( Sgd. )  Wm.  E.  Eiley,  Pres. 


Graddy  Gary,  Secretary.". 

Then  follows  a  schedule  showing  the  contractor's  rates  by  the  piece. 

It  will  be  observed  that  this  contract  does  not  obligate  the  United 
States  to  provide  the  contractor  with  any  particular  volume  of  laun- 
dry work,  nor  does  it  obligate  the  contractor  to  furnish  any  particu- 
lar facilities.  The  contractor  binds  himself  to  "  furnish  the  laundry 
facilities  to  properly  handle  all  of  the  laundry  work  for  the  United 
States  Government,  and  the  officers  and  soldiers  at  the  cantonment 
*  *  *  and  do  said  laundry  work  to  the  satisfaction  of  the  com- 
manding officer  of  said  cantonment  " 

REPRESENTATIONS  PRIOR  TO  CONTRACT. 

The  claimant's  petition  avers  and  the  evidence  tends  to  show  that 
prior  to  the  execution  of  this  contract  representations  were  made 
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to  it  that  the  volume  of  laundry  work  at  Camp  Gordon  would  be 
not  less  than  $12,000  work  per  week;  that  the  proposal,  in  reliance 
upon  which  the  said  contract  was  submitted,  recited  that  36,000 
men  would  be  mobilized  and  trained  at  Camp  Gordon,  and  that  it 
contained  an  estimate  that  these  men  would  originate  laundry  each 
week  to  the  extent  of  95  cents  (at  the  claimant's  prices)  per  man; 
that  it  was  instructed  that  it  might  furnish  facilities  to  handle  at 
least  $12,000  worth  of  business  per  week;  that  its  bond  was  fixed  «t 
$25,000  because  that  amount  would  cover  two  weeks'  laundry,  esti- 
mated at  $12,000  per  week,  which  the  claimant  might  be  expected 
to  have  had  at  one  time.  According  to  the  claimant's  attorney, 
Mr.  Gary,  Maj.  Shelby,  who  had  charge  of  the  making  of  these 
laundry  contracts  for  the  Government,  said  to  Gary  on  or  about 
September  2,  1917  (Rec,  p.  19),  "the  Government's  experts  expect 
a  volume  of  business  in  accordance  with  the  proposals,  which  at 
your  prices  amounts  to  97  cents  a  man  per  week  for  36,000  men." 
Mr.  Gary  then  states  (Rec,  p.  19) :  "  The  result  of  these  several 
interviews  with  Maj.  Shelby  was  that  we  finally  signed  the  con- 
tract which  is  in  evidence." 

The  above  statement  is  believed  to  sum  up  fairly  the  claimant's 
allegations  and  proof  on  the  subject. 

EFFECT  OF  SAID  REPRESENTATIONS. 

The  rule  of  law  is  that  when  any  contract  has  been  reduced  to  writ- 
ing such  writing  can  not  be  contradicted,  altered,  added  to,  or  varied 
by  parol  or  extrinsic  evidence.  Written  instruments  would  come  to 
be  of  little  value  if  their  explicit  provisions  could  be  varied,  con- 
trolled, or  superseded  by  such  evidence. 

See  Pitcaim  v.  Hiss  (125  Fed.,  110,  113,  C.  C.  A.  1903)— Arch- 
bald,  J. : 

"  According  to  the  modern  and  better  view  the  rule  which  pro- 
hibits the  modification  of  a  written  contract  by  parol  is  a  rule  not 
of  evidence  but  of  substantive  law.  (21  C.  &  E.  Enc.  Law  (2nd  ed.) 
1070;  Thayer  Evidence,  p.  390  et  seq. ;  1  Greenleaf  Ev.  (16  ed.),  par. 
350.)  Parol  proof  is  excluded  not  because  it  is  lacking  in  evidentiary 
value  but  because  the  law  declares  for  some  substantive  reasons  that 
what  is  sought  to  be  proved  by  it  (being  outside  the  writing  by  which 
the  parties  have  undertaken  to  be  bound)  shall  not  be  shown.  The 
writing  is  a  contractual  act  of  which  that  which  is  extrinsic  forms 
no  part.  If  through  fraud,  accident,  or  mistake  it  fails  to  express 
the  contract  as  it  was  intended  to  be  made,  equity  will  reform  it  upon 
proper  proof." 

See  also  CvXver  v.  Wilkinson  (145  .  S.,  205) : 

"  Where  there  is  no  uncertainty  in  the  written  instrument  as  to 
the  object  or  extent  of  the  engagements  of  the  parties  all  previous 
negotiations  with  reference  to  the  subject  matter  and  agreements  are 
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presumed  to  have  been  merged  in  the  written  contract  and  the  whole 
engagement  of  the  parties  and  the  extent  of  their  undertaking  is  pre- 
sumed to  have  been  reduced  to  writing." 

See  17  Cyc.  598  and  cases  cited. 

Moore  v.  Prather  (23  Wallace,  492;  17  Cyc,  598). 

The  application  of  the  rule  to  the  present  case  with  reference  to 
such  items  of  the  claim  as  are  based  upon  the  nonhappening  of  the 
events  prophesied  in  representations  not  embodied  in  the  contract 
must  result  in  their  denial.  The  contract  itself  will  be  examined  in 
vain  for  an  engagement  by  the  Government  that  it  would  furnish  the 
contractor  business  to  any  particular  quantity.  The  engagement  on 
the  Government's  part  was  in  substance  that  the  contractor  should 
have  the  exclusive  privilege  of  entering  upon  the  cantonment 
grounds  for  the  purpose  of  collecting  laundry,  that  the  Government 
v/ould  pay  the  agreed  price  for  such  laundry  work  of  its  own  as  it 
might  permit  the  contractor  to  do  if  performed  to  the  reasonable 
f-atisf action  of  the  commanding  officer  and  would  provide  the  dis- 
tributing station.  The  United  States  was  free  under  the  terms  of  this 
contract  to  erect  its  own  laundry  and  do  its  own  laundry  work  and 
indeed  to  agree  with  anyone  to  do  all  of  it  or  any  part  of  it  provided 
it  delivered  and  received  said  laundry  without  violating  its  engage- 
ment that  the  National  Laundry  Co.  should  have  the  exclusive  privi- 
lege of  entering  upon  the  cantonment  grounds  for  those  purposes. 
Paragraph  5  of  the  contract  clearly  reserves  to  the  United  States  the 
right  to  proceed  in  the  manner  stated.  This  is  a  hard  contract,  but 
the  claimant  entered  into  it  voluntarily. 

But  was  there  mistake  with  reference  to  the  contract  ? 

Assuming  that  the  Board  has  jurisdiction  to  reform  contracts  in 
a  manner  as  to  make  them  express  the  intention  of  the  parties,  it  is 
clear  that  the  case  is  not  one  for  the  exercise  of  such  jurisdiction. 

The  record  shows  that  there  was  no  mistake  for  which  a  court  of 
equity  would  reform  the  contract  and  that  the  contract  does  express 
the  intention  of  the  parties. 

Mr.  William  Riley,  the  president  of  the  claimant  company,  testified 
(Rec.,p.  95): 

"  I  have  been  operating  laundries  for  fifteen  years ;  I  have  consoli- 
dated several  and  owned  several.  I  went  with  Mr.  Gary  to  Maj. 
Shelbj^^'s  office  [on  the  occasion  referred  to  above].  I  was  very 
familiar  with  the  subject.  I  had  discupsed  laundry  prices  for  soldiers 
with  the  laundrymen  of  Louisville,  and  we  hjul  fixed  a  list  of  prices 
to  be  used  in  connection  with  the  laundry  at  Camp  Taylor  (national 
cantonment  near  Louisville).  I  was  familar  wth  the  proposals  ami 
had  gone  over  them,  advising  the  association  concerning  the  same. 
I  had  been  doing  soldiers'  work  for  some  length  of  time  at  Louis- 
ville before  then  and  since.  The  most  important  element  of  the 
business  was  fixing  the  list  of  prices.    The  most  important  informa- 
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tion  I  could  get  before  I  fixed  the  prices  was  the  probable  quantity 
of  the  business,  the  volume  of  business  *  *  *  i  asked  the  privi- 
lege of  looking  at  the  form  of  contract  that  was  proposed,  and  I 
was  shown  the  contract  from  Camp  Aver.  I  was  thoroughly  im- 
pressed with  the  fact  that  we  were  to  have  $12,000  to  $15,000  worth 
of  business  a  week,  although  I  did  not  believe  there  would  be  that 
much  work  for  quite  a  while.  If  I  had  known  that  there  would  not 
have  been  but  a  few  thousand  dollars'  worth  of  work  a  week  I  would 
not  have  touched  the  proposition.  It  would  have  been  folly  to  think 
about  it.  I  then  made  up  the  list  of  prices  submitted  there  *  *  * 
and  the  contract  was  entered  into." 

This  testimony  of  the  claimant's  president  seems  sufficient  to  nega- 
tive any  idea  of  accident  or  mistake  with  reference  to  this  contract. 
Mr.  Riley  was  an  experienced  laundryman.  He  had  been  doing  work 
for  soldiers  for  some  time  at  Louisville  and  knew  the  volume  of  busi- 
ness that  might  be  expected  from  a  cantonment  of  B6,000  men  prac- 
tically as  well  as  the  officers  of  the  Government.  He  was  familiar 
with  the  proposals.  He  had  the  contract  of  Camp  Ayer  before  him. 
Mr.  Carj',  the  claimant's  attorney,  testified  furthermore  (Rec,  p.  16) 
that  Maj.  Shelby  exhibited  a  Government  laundry  contract  in  which 
the  Government  guaranteed  the  contractor  $60,000  worth  of  business 
a  month.  Despite  Mr.  Riley's  experience  and  knowledge  of  the 
circumstances  and  conditions  surrounding  the  subject  matter  aijd  in 
spite  of  the  fact  that  in  other  contracts  the  Government  guaranteed 
$15,000  worth  of  work  a  week,  the  claimant's  representatives,  Mr. 
Gary  and  Mr.  Riley,  neglected  to  require  the  insertion  in  the  contract 
of  a  clause  guaranteeing  any  particular  volume  of  work  on  the  part 
of  the  Government.  The  very  matter  which  they  say  they  regarded 
as  the  essence  of  the  subject  matter  they  omitted  to  provide  for, 
although  their  attention  was  upon  it  at  the  time.  It  is  probable 
that  the  omission  of  any  obligation  on  the  part  of  the  (jovernment 
to  furnish  laundry  to  the  extent  of  $12,000  a  week,  or  any  other 
amount,  wag  by  reason  of  the  omission  of  any  obligation  on  the  part 
of  the  contractor  to  provide  any  particular  amount  of  facilities.  (See 
Rec.,  p.  74.) 

"  Mr.  Cart.  *  *  *  The  contract  provided — there  was  not  any- 
thing said  about  any  facilities  we  would  have  to  have.  They  left  the 
guaranty  out  of  the  contract,  and  we  did  not  put  in  anything  about 
the  facilities  we  should  have." 

A  party  will  not  be  given  relief  against  a  mistake  induced  by  liis 
own  negligence,  as,  for  example,  where  he  has  failed  to  avail  hini- 
Kclf  of  means  of  knowledge  of  the  facts. 

iree  IG  Cyc,  p.  69.    United  States  v.  Ames  (24  Fed.  cases  Xo. 
14440,  affd.  C9  U.  S.,  35.) 
But  in  the  present  case  there  is  no  evidence  of  mistake.    The  evi- 
dence 13  that  the  contract  embo'liod  what  the  parties  intendedvJjt^ 


606  DECISIONS  BOARD  OF  CONTRACT  ADJUSTliiENT. 

should.  The  omission  of  any  guaranty  by  the  United  States  of  the 
volume  of  work  was  not  an  inadvertence.  The  subject  was  discussed 
and  carefully  considered  by  the  contractor.  This  Board  is  clearly 
without  power  either  in  law  or  equity  to  insert  in  the  contract  an 
obligation  on  the  Government,  which  obligation  the  parties  consid- 
ered and  deliberately  omitted.  There  is  not  even  a  showing  that  the 
claimant  requested  the  inclusion  of  such  an  obligation.  The  evidence 
tends  to  show  that  the  omission  of  any  guaranty  on  the  part  of  the 
Government  of  a  particular  volume  of  work  was  traded  for  the 
omission  of  any  obligation  on  the  contractor  to  provide  any  particu- 
lar facilities. 

"  Where  the  opportunities  for  information  have  been  on  both  sides 
equal,  where  there  has  been  no  concealment  by  one  of  the  facts  which 
the  other  was  entitled  to  know,  and  where  both  have  acted  in  good 
faith,  there  can  be  no  relief  on  the  ground  of  mistake."  (16  Cyc, 
69.) 

'(a  mistake,  to  be  relievable,  must  relate  an  existing  fact  and  not 
a  probability  of  a  future  event."    {Parke  v.  Boston^  175  Mass.,  464.) 

In  the  present  case,  if  there  was  a  mistake,  it  was  a  mistake  in 
estimating  the  volume  of  work  the  men  at  Camp  Gordon  would 
produce.  This  production  of  work  was  clearly  a  future  event  at  the 
time  .of  the  execution  of  this  contract. 

claimant's  expense  due  to  omission  of  the  government  to  PROVIDE 
THE    distributing    BUILDING    UNTIL    NOVEMBER    18,    1917. 

The  petitioner  avers  and  this  evidence  shows  that  the  distributing 
building  was  not  completed  until  on  or  about  November  18,  and  was 
not  adequately  heated  until  a  later  date,  and  that  this  claimant  ex- 
pended $2,620  in  requiring  facilities  in  substitution  for  this  building. 
This  is  the  item  payment  of  which  the  Inspector  General  recom- 
mended, which  recommendation  this  Board  approved  in  its  former 
decision. 

The  Government's  obligations  with  reference  to  the  building 
are  set  forth  in  paragraph  3  of  the  contract: 

"  3.  The  Government  will  provide  a  suitable  building,  with  a  floor 
space  of  not  less  than  7,500  square  feet,  for  a  central  receiving  and 
distributing  station  within  the  cantonment  reservation,  which  will 
be  suitably  lighted  and  heated  by  the  Government." 

The  Government  did  not  engage  to  have  this  building  ready  for 
use  by  the  contractor  at  any  particular  time,  nor  does  it  appear  from 
the  record  that  any  representations  were  made  that  it.  was  ready 
for  occupancy.  This  claimant's  president  testified  that  he  assumed  it 
was  ready,  but  it  appears  from  the  record  that  he  did  not  inquire. 
It  does  appear  tliat  the  claimant's  president  went  to  Camp  Gordon 
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in  September  and  ascertained  that  the  building  had  not  been  erected 
and  that  the  responsible  officers  had  up  to  that  time  received  no 
instructions  to  erect  it.  It  does  appear  that  orders  for  construction 
issued  and  that  the  building  was  furnished  about  November  IG,  1917. 
It  might  be  determined  in  an  action  against  the  Government  for 
breach  of  contract  in  this  respect  that  there  was  a  breach,  but  as 
stated  below  this  Board  has  no  jurisdiction  to  decide  and  does  not 
attempt  to  decide  that  point.  Nor  does  it  attempt  to  decide  whether 
the  claimant  waived  the  said  breach  by  proceeding  to  perform  its 
obligations. 

There  is  nothing  in  the  record  to  show  that  any  contract  or  agree- 
ment, whether  oral  or  ^vritten,  was  entered  into  whereby  the  United 
States  agreed,  in  consideration  of  the  provision  by  the  contractor 
of  these  facilities  in  substitution  for, those  which  the  United  States 
had  agreed  to  furnish,  to  pay  the  expense  of  such  substituted 
facilities. 

MAY     A     SUPPLEMENTAL     CONTRACT     TERMINATING     THIS     CONTRACT     OF 
SEPTEMBER   4,    1917,  NO>y   BE   ENTERED  INTO? 

It  is  insisted  by  the  claimant  that  this  contract  is  not  executed 
or  terminated,  and  that  this  Board  has  jurisdiction  now  to  authorize 
a  supplemental  agreement  providing  for  its  termination,  which 
agreement  might  provide  for  the  payment  to  it  of  the  damages  it 
has  suffered  by  reason  of  the  Government's  delay  in  providing  the 
roads  and  building,  and  in  heating  the  latter.  It  insists  that  its 
damages  are  liquidated  because  definitely  ascertained  and  a  matter 
of  book  account,  and  that  in  sucli  case  this  Board  has  power  to  take 
the  action  suggested. 

It  is  true  that  the  Secretary  of  War  may  terminate  an  existing  con- 
tract if  such  termination  is  in  the  interest  of  the  Government,  and 
may  reasonably  compensate  the  contractor  for  the  surrender  of  his 
right  to  complete  performance.  This  compensation  may  include 
recompense  for  damages  whether  liquidated  or  unliquidated  occa- 
sioned by  default  of  the  Government. 

Corliss  Engine  Co,  v.  United  States  (91  U.  S.  321). 

Burton's  claim,  15  Comp.  Decisions,  439. 

Comptroller's  Opinion,  Nov.  25,  1918,  par.  9. 
This  power  of  the  Secretary  of  War  rests  upon  the  existence  of  a 
contract,  and  can  not  be  exercised  where  the  contract  has  been  exe- 
cuted by  performance,  terminated  by  breach  or  otherwise.  The  de- 
fault committed  by  the  Government  for  which  compensation  is  de- 
manded must  not  have  constituted  a  breach  of  contract  accepted  and 
treated  as  such  by  the  contractor. 
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Is  the  situation  with  reference  to  this  contract  such  that  this  Board 
may  act  within  the  powers  of  the  Secretary  of  War  as  stated  above? 
On  March  4, 1918,  W.  E.  Eiley,  the  president  of  the  claimant  company, 
wrote  Lieut.  Col.  Gallagher,  the  contracting  officer,  and  Col.  Evan 
Shelby;  of  the  Construction  Division,  and  the  commanding  general 
Camp  Gordon,  and  the  Depot  Quartermaster,  Southeastern  Depart- 
ment, as  follows : 

"  The  failure  of  the  United  States  to  comply  with  the.  terms  of  this 
contract  with  the  National  Laundry  Co.,  which  contract  was  ex- 
executed  on  behalf  of  the  United  States  by  Lieut.  Col.  Gallagher 
under  date  of  September  4,  1917,  prevents  the  National  Laundry  Co. 
from  rendering  the  further  services  under  said  contract  until  said 
National  I^aundry  Co.  is  compensated  for  the  services  rendered 
by  it  under  this  contract  up  to  this  time  *  *  *.  At  the  pres- 
ent time  there  is  due  us  the  sum  of  $15,428.00  for  which  itemized 
statements  hav3  been  presented,  and  as  we  are  unable  to  procure  the 
payment  of  the  amount  due  under  our  aforesaid  contract,  we  now 
hereby  give  notice  we  shall,  and  do  decline  to  render  further  service 
under  said  contract  until  the  amount  justly  due  us  for  services  hereto- 
fore rendered  by  us  under  said  contract  is  paid.  The  United  States 
of  America  has  from  its  repeated  practice,  failed  to  comply  with  the 
terms  of  tlie  aforesaid  contract  in  many  respects,  but  particularly  in 
that  it  has  failed ;  f  1)  to  furnish  to  us  facilities  agreed  to  be  furnished 
in  said  contract;  (2)  to  deliver  or  permit  us  to  collect  a  very  large 
portion  of  the  laundry  in  the  contract  specified;  (3)  to  protect  us  m 
having  exclusive  laundry  privileges  at  Camp  Gordon;  (4)  to  pay 
within  a  reasonable  time  our  contract  charges  for  said  services  ren- 
dered. As  a  result  of  the  breaches  of  said  contract  by  the  United 
States,  w^e  have  been  subjected  to  the  payment  of  sums  in  excess  of 
$15,000,  which  but  for  the  actions  and  omissions  in  violation  of  the 
terms  of  said  contract  by  the  United  States,  we  would  not  have  ex- 
pended. 

"  We  are  not  now  refusing  to  render  further  services  until  our 
claim  for  damages  is  settled,  though  we  believe  our  claim  for  such 
damages  should  in  fairness  be  speedily  considered,  but  we  do  now 
refuse  to  render  further  service  after  this  date  under  said  contract 
until  we  are  compensated  to  the  extent  provided  for  in  said  contract 
and  orders  issued  thereunder  for  services  heretofore  performed  by  us 
under  said  contract.  We  regret  the  necessity  of  having  to  give  this 
notice,  but  the  United  States  has  by  its  breach  of  our  said  contract 
made  it  imperative  tliat  our  compensation  for  services  heretofore  ren- 
dered be  paid  before  we  can  render  further  service  under  said  con- 
tract." 

It  appears  from  the  record  that  after  this  notice  the  claimant  com- 
pany abandoned  efforts  to  further  perform  its  contract,  and  that  the 
commanding  officer  and  other  authorities  at  Camp  Gordon  acted  on 
the  belief  that  the  claimant's  contract  was  no  longer  in  existence. 

Furthermore  it  appears  that  the  claimant's  bills  have  not  been  paid; 
it  states  that  it  will  proceed  only  in  case  its  bills  are  paid ;  hence  the 
conclusion  that  this  contract  has  been  terminated  seems  absolute. 
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Even  if  this  were  not  the  case,  inasmuch  as  the  contract  by  its  terms 
endures  only  until  June  30,  1918.  unless  renewed  at  the  option  of  the 
United  States  under  paragraph  9,  and  inasmuch  as  no  option  has  been 
exercised  prior  to  June  30,  1918,  or  since,  it  would  seem  undeniable 
that  the  contract  has  terminated  and  may  not  now  be  revived  by  any 
act  of  this  Board. 

Mr.  Cary  testifies,  page  45 : 

"  The  Government  has  just  as  formally  breached  its  contract  by  its 
actions  as  if  it  had  notified  us  that  it  was  not  going  to  carry  it  out." 

EFFECl^  OF  ACT  OF  MARCH  2,  1019. 

But  the  claimant  insists  that  this  Board  has  jurisdiction  to  award 
it  fair  and  equitable  compensation  by  virtue  of  the  act  of  March  2, 
1919,  which  act  authorizes  the  Secretary  of  War  to  pay,  adjust,  or 
discharge  upon  a  fair  and  equitable  basis  any  agreement  entered  into 
by  a  person  acting  under  his  direction  between  April  5,  1917,  and 
November  12,  1918,  upon  the  faith  of  which  expenditures  were  made 
or  obligations  incurred  prior  to  November  12,  1918,  if  such  agree- 
ments were  not  executed  in  the  manner  prescribed  by  law. 

The  claimant  maintains  that  inasmuch  as  the  affidavit  prescribed 
by  section  3745,  Eevised  Statutes,  was  not  attached  to  the  contract 
and  no  return  made  to  the  Returns  Office,  Department  of  the  Interior, 
the  contract  was  not  executed  in  the  manner  prescribed  by  law  and 
thus  falls  within  the  act  of  March  2,  1919. 

This  Board  in  its  former  opinion  discussed  the  effect  of  the  omis- 
sion of  the  affidavit  prescribed  by  section  3745,  United  States  Statutes. 
The  Henderson  case  (4  Ct.  Cls.,  75)  decided  that  the  failure  of  the 
contracting  officer  to  make  his  return  of  the  contract  in  the  Returns 
Office  of  the  Department  of  Interior  will  not  invalidate  the  contract. 
Inasmuch  as  the  affidavit  of  disinterestedness  which  the  contracting 
officer  is  required  to  execute  is  in  connection  with  the  formality  of 
making  the  return,  this  Board  has  no  hesitation  in  reiterating  its 
opinion  that  the  omission  of  the  contracting  officer  to  make  such  affi- 
davit will  not  render  this  contract  an  agreement  within  the  act  of 
March  2,  1919.  Even  if  the  contract  was  informally  executed  that 
situation  would  not  help  the  claimant.  There  was  no  agreement,  ex- 
press or  implied,  except  the  written  agreement.  (See  also  Clark  v. 
U.  S.,  95  U.  S.) 

DISCUSSION  OF  ITEMS. 

It  appears  from  the  record  that  all  the  claimant's  items  of  claim 
(except  the  item  as  to  work  done  for  the  base  hospital  and  the  items 
of  work  done  for  officers  and  men),  arise  from  alleged  breaches  of 
contract  by  the  Government  and  are  not  capable  of  computation 
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based  on  any  provision  of  the  contract.  They  constitute  claims  for 
which  resort  must  be  had  to  the  courts.  As  to  them,  the  Secretary  of 
War  and  this  Board  are  without  jurisdiction. 

The  item  of  claimant  for  work  done  for  the  base  hospital,  is  capable 
of  computation,  from  the  contract,  and  has  been  computed.  It  is 
found  to  amount  to  $1,204.53.  See  memorandum  of  March  19,  1919, 
signed  "  Chandos  W.  McMuUen,  1st  Lt.,  Q.  M.  C,  U.  S.  A.,"  attached 
to  the  record  herein.  A  shortage  is  alleged  to  exist  into  which  alleged 
shortage  further  inquiry  will  be  necessary.  This  item  should  be 
vouchered  and  paid  under  the  contract. 

The  item  of  $2,620.  representing  the  expense  of  renting  and 
equipping  buildings  in  Atlanta,  the  hiring  of  labor,  truck  expense, 
etc.,  has  been  discussed.  The  office  of  the  Inspector  General  recom- 
mended the  payment  of  this  item  and  this  Board  in  its  former  deci- 
sion authorized  its  payment.  Both  recommendation  and  authoriza- 
tion, however,  were  based,  it  is  believed,  upon  an  erroneous  concep- 
tion of  law  and  must  be  set  aside,  for  they  are  a  part  of  the  damages 
for  breach  of  the  contract  above  discussed. 

The  item  of  $1,786.40,  the  amount  of  expense  incurred  on  trips  to 
Washington,  etc.,  undertaken  to  persuade  the  Government  officers 
to  perform  its  contract,  is  clearly  not  allowable.  These  expenses 
were  incurred  by  the  claimant  in  connection  with  its  efforts  to  per- 
suade Maj.  Shelby  that  it  was  not  necessary  to  provide  facilities  for 
$12,000  worth  of  work  per  week  and  to  expedite  the  construction  of 
the  distributing  building.  They  are  not  provided  for  in  the  contract, 
nor  are  they  in  any  wise  computable  from  any  of  its  terms,  nor  has 
the  Government  ever  agreed  to  pay  these  charges  nor  are  there  any 
facts  in  the  record  from  which  an  agreement  to  pay  may  be  implied 
either  in  fact  or  in  law.  This  Board  must,  therefore,  dissent  from 
the  memorandum  of  Lieut.  Col.  O'Brien,  in  so  far  as  it  recommends 
the  payment  of  this  item. 

The  item  of  excess  of  cost  of  bond,  which  bond  is  alleged  to  have 
been  based  upon  an  estimated  business  of  $12,000  per  week,  is  clearly 
not  allowable  by  this  Board  for  the  same  reasons.  It  may  be  an  ele- 
ment of  damages  for  a  breach  of  contract. 

Claimant  also  demands  payment  of  an  item  of  $7,878.77  which 
Mr.  Cary  testified  (Bee,  p.  50)  arose  in  the  following  fashion: 

"After  we  executed  the  contract  with  the  Government  and  before 
we  made  arrangements  with  these  Atlanta  laundrvmen  for  a  mini- 
mum of  volume  of  $12,000  per  week  and  while  we  had  an  option  on 
the  (nithman  Laundry,  a  contract  was  tendered  us  by  four  of  the 
prominent  laundries  of  Atlanta  which  would  have  had  a  maximum 
volume  of  $7,500  per  week,  the  terms  of  that  contract  were  that  in- 
stead of  our  receiving  20%  as  we  were  going  to  have  to  accept  if  we 
made  the  contract  with  the  laundrvmen  as  a  whole,  that  we  were  to 
re(*eive  45^;?.    I  reported  that  situation.    I  came  to  Washington,  re- 
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ported  the  situation  to  Major  Shelby,  told  him  that  we  were  able 
to  insure  a  volume  of  $7^00  per  week,  and  asked  him  if  that  would 
not  be  sufficient.  He  would  not  let  me  make  a  contract  because  I 
did  not  have  a  minimum  of  $12,000.  Now,  had  we  been  let  alone 
with  this  contract  which  the  Atlanta  laundrymen  tendered  a  draft 
of  and  said  they  were  willing  to  execute,  we  would  have  been  able 
to  handle  any  volume  of  business  and  could  have  paid  the^e  gentle- 
men 55%  instead  of  80%.  The  difference  on  the  business  we  got  is 
$7,378.77." 

A  reading  of  the  contract  in  this  case  does  not  disclose  any  pro- 
vision whereby  Maj.  Shelby  had  any  power  to  determine  what  facili- 
ties the  claimant  should  provide.  It  was  the  claimant's  business  to 
provide  adequate  facilities,  and  it  was  the  judge  in  the  first  instance 
of  what  facilities  were  adequate  for  performance.  The  contractor 
was  bound  to 

"  furnish  facilities  to  properly  handle  all  the  laundry  work  of  the 
United  States  Government,  and  the  officers  and  soldiers  at  the  Na- 
tional Army  Cantonment  at  Atlanta,  Georgia,  and  do  said  laundry 
work  to  the  satisfaction  of  the  commanding  officer  of  said  canton- 
ment." 

The  contract  also  provided — 

"If  the  contractor  failed  to  furnish  the  proper  facilities  and  to 
perform  the  laundry  work  for  the  Government  and  the  officers  and 
soldiers  at  said  cantonment  to  the  satisfaction  of  the  commanding 
officer  of  said  cantonment,  the  Government  shall  have  the  right  to 
have  said  laundry  work  done  at  any  place  where  the  same  can  be 
satisfactorily  done,  and  the  said  contractor  shall  be  liable  to  the  con- 
tracting officer  for  any  additional  cost  of  such  work  when  done  else- 
where.'° 

There  is  nothing  in  the  record  to  show  that  the  commanding  officer 
of  the  said  cantonment  ever  made  any  finding  that  the  contractor 
should  be  required  to  furnish  any  particular  amount  of  facilities,  or 
ever  demanded  that  the  contractor  should  provide  any  particular 
amount  of  facilities.  Maj.  Shelby  was  not  the  commanding  officer, 
and  it  can  not  be  inferred  from  anything  in  the  record  that  the  com- 
manding officer  would  have  concurred  in  any  recommendation  Shelby 
might  make  with  reference  to  the  termination  of  this  contract.  Tht 
conversation  testified  to  between  Mr.  Gary  and  Maj.  Shelby  amounts 
to  no  more  than  a  declaration  by  Maj.  Shelby  that  in  his  opinion 
claimant's  estimate  of  the  volume  was  too  low.  Maj.  Shelby  had  no 
power  to  prevent  the  claimant  making  any  contract  it  wished  to  make. 
The  claimant  accepted  Shelby's  judgment  and  preferred  it  to  its  own 
judgment  in  the  matter. 

Furthermore,  there  is  no  proof,  nor  does  the  claimant  aver  that 
Shelby  ever  agreed  that  the  United  States  should  pay  any  expense 
claimant  might  be  put  to  by  reason  of  its  provision  of  facilities  to 
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any  particular  extent,  nor  any  other  expense  not  provided  for  in  the 
contract,  nor  is  any  such  agreement  inferable  by  implication  froni 
the  language  used  or  from  the  acts  of  the  parties  and  the  surrounding 
circumstances.  It  was  Shelby's  position  that  the  claimant  was  re 
quired  to  furnish  facilities  sufficient  to  care  for  the  laundry  offered 
at  Camp  (lordon.  It  was  his  judgment  that  this  w^ould  amount  to 
$12,000  a  week,  and  that  it  was  the  contractor's  obligation  to  supply 
facilities  to  that  extent.  Such  was  his  estimate  of  the  situation. 
This  estimate,  however,  was  in  no  wise  binding  upon  the  claimant. 
If  it  chose  to  accept  his  estimate  instead  of  its  own,  it  assumed  the 
risk  of  error  and  can  not  now  look  to  the  United  States  to  compensate 
it  for  its  mistake  of  judgment  in  this  respect. 

But  the  claimant  may  maintain  that  by  operation  of  law  these 
circumstances  will  create  an  implied  promise  or  quasi  contract  to 
compensate  him  for  the  said  loss  or  for  the  expense  he  was  put  to  in 
providing  facilities  to  take  care  of  a  business  of  $12,000  per  week 
over  the  expense  of  facilities  for  $7,500  per  week. 

The  rule  is  that  when  the  written  agreement  covers  the  subject 
matter  (in  this  case  the  extent  of  facilities  to  be  furnished),  the 
law  will  raise  no  promise  by  implication  which  departs  from  the 
terms  of  the  said  agreement. 

Cutter  v.  Powell  (6  Term  Reports,  324). 

Walker  v.  Brown  (28  111.,  378). 

Earle  v.  Cohurn  (130  Mass.,  596). 

Elliott  Contr.  Vol.  3,  p.  598. 
By  the  contract  the  claimant  was  obligated  to  furnish  facilities 
adequate  "  to  properly  handle  all  of  the  laundry  work  for  the  United 
States  (lovernment  and  the  officers  and  men  "  at  Camp  Gordon,  "  and 
do  said  work  to  the  satisfaction  of  the  commanding  officer."  If  the 
facilities  he  proposed  to  furnish  met  this  test,  it  would  seem  that  no 
one  had  power  to  demand  anything  more.  Mr.  Cary  testifies  that 
Maj.  Shelby  would  "not  let"  him  make  the  contract  with  the  four 
laundries  because  their  capacity  was  less  than  $12,000  worth  of  work 
per  week,  that  Maj.  Shelby  threatened  a  cancellation  of  the  contract 
unless  facilities  were  provided  to  that  extent,  that  thereupon  and 
for  that  reason  the  claimant's  officers  abandoned  the  projected  con- 
tracts with  the  four  laundries  at  55  per  cent  and  made  contracts  with 
all  the  Atlanta  laundries  at  80  per  cent  of  the  claimant's  prices. 
Maj.  Shelby's  testimony  does  not  cover  this  point,  but  let  it  be  assumed 
that  the  claimant's  statements  establish  the  facts.  Will  the  law  raise 
from  these  facts  a  promise  to  compensate  the  contractor  for  any  ex- 
pense thus  put  to  over  and  above  what  expenses  he  would  have  had 
to  meet  if  he  had  acted  on  his  own  estimate  of  the  situation?  The 
claimant  estimated  the  Camp  Gordon  product  at  that  time  at  $7,500 
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per  week.  Maj.  Shelby  (let  us  assume)  told  Mr.  Gary  that  if  facili- 
ties to  handle  $12,000  per  week  were  not  provided  he  would  recom- 
mend the  cancellation  of  the  contract.  Let  it  be  assumed  also  that 
the  commanding  officer  would  have  acted  as  Shelby  might  recom- 
mend. Will  such  circumstances  raise  such  an  implied  promise?  It 
would  appear  that  Maj.  Shelby's  estimate  of  the  necessities  would 
not  have  been  incorrect  had  not  unforeseen  factors  affected  the  situ- 
ation, to  wit,  the  delay  of  the  Government  in  providing  the  dis- 
tributing building,  the  delay  in  providing  roads,  the  claimant's 
consequent  difficulties  in  giving  the  service,  the  exasperation  of  offi- 
cers and  men  against  the  claimant  by  reason  of  the  quality  of  the 
service,  the  reluctance  of  company  officers  to  collect  the  claimant's 
bills,  bitter  competition  by  other  laundries  and  by  washwomen,  which 
competition,  it  appears,  the  commanding  officer  did  what  he  could  to 
choke  off.  All  these  circumstances  affected  the  volume  of  business 
and  tended  to  reduce  that  offered  to  the  claimant.  It  would  appear 
that  in  spite  of  all  this  $12,000  or  more  of  work  would  have  been 
offered  had  the  claimant's  capital  been  larger  and  its  patience  greater. 
The  building  was  finally  completed,  equipped  and  heated,  military 
pressure  was  applied  to  exclude  competition  and  compel  collections. 
Mr.  Riley  states  (Rec,  p.  119) : 

"If  memorandum  Xo.  36  had  been  carried  out  strictly  and  the 
building  had  been  ready  on  time  we  would  not  have  lost  any  money. 
If  they  had  not  taken  the  contract  away  we  would  have  made  $150 
to  $175  per  week.  They  took  it  away  when  the  base  hospital  work 
ran  up  to  $3,000  and  $4,000  per  week.  I  want  to  explain  the  notice 
that  we  gave  the  (jovernment  that  we  could  not  go  ahead.  Mr. 
Gary  wrote  the  notice  (i.  e.,  the  letter  giving  notice  of  termination 
in  March,  1918).  I  took  it  out  to  camp  headquarters.  Maj.  Crank 
took  the  matter  up.  I  told  him  about  the  condition  and  the  fact 
that  we  could  not  get  our  money.  He  said  he  would  try  to  force 
collection  [of  soldiers  and  officers  accounts].  He  did  try,  but  it 
did  not  seem  to  make  much  difference  about  the  character  of  the 
military  authority,  for  the  money  did  not  come.  It  was  suggested  at 
that  meeting  if  the  company  could  not  go  ahead  what  about  me 
going  ahead.  I  said  I  could  not  do  that,  that  I  did  not  have  the 
finances,  that  I  could  not  go  ahead.  Headquarters  wanted  me  to 
go  ahead  if  the  company  could  not  go  ahead.  I  could  not  go  ahead. 
I  did  not  have  but  about  $25,000  to  carry  it  on.  Every  week  a  man 
had  to  pay  out  $2,000  or  $3,000." 

This  testimony  of  Mr.  Gary  with  reference  to  the  claimant's 
finances  and  the  letter  of  termination  make  the  conclusion  almost 
irresistible  that  the  reason  for  the  termination  was  the  claimant's 
lack  of  sufficient  capital  and  not  the  failure  of  the  camp  to  produce 
$12,000  of  work  a  week  for  the  claimant's  purposes. 

It  can  not  be  said  with  confidence  that  there  was  any  breach  of 
Maj.  Shelby's  promise  (if  he  made  it),  that  the  camp  would  offer 
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to  the  claimant  $12,000  per  week.  Such  a  promise  or  phophecy  was 
based  upon  the  assumption  that  all  conditions  affecting  the  volume 
of  laundry  would  be  normal  and  that  the  claimant  itself  would  be 
equipped  for  performance,  including  the  possession  of  sufficient 
capital  to  tide  it  over  the  difficult  early  period  of  the  contract. 
Under  these  circumstances  this  Board  must  hold  that  the  facts  in  the 
case  do  not  raise  a  promise  implied  in  law  or  otherwise  on  the  part 
of  the  Government  to  compensate  claimant  for  such  damages  as  it 
might  suffer  by  reason  of  the  failure  of  Camp  Gordon  to  produce 
$12,000  of  laundry  per  week  to  the  claimant's  uses. 

The  claimant  had  the  opportunity  to  refuse  to  proceed  with  its 
contract  unless  the  Government  would  enter  into  a  supplemental 
contract  modifying  the  original  in  such  manner  as  it  saw  fit.  Having 
omitted  to  do  this  for  the  reason,  as  it  would  appear,  that  it  preferred 
to  proceed  in  the  hope  of  recouping  itself  in  the  future,  which  hope 
seems  to  have  been  defeated  by  reason  of  its  lack  of  sufficient  capital^ 
this  Board  is  now  without  power  to  give  it  any  relief  except  the  ad- 
judication of  its  bill  against  base  hospital. 

The  item  of  $5,840,  representing  the  increase  of  pay  roll  over  what 
it  would  have  been  had  the  contractor  been  required  to  provide  only 
for  what  the  camp  did  produce,  must  be  denied  for  the  reasons  set 
out  above. 

The  item  of  $40,000,  an  estimate  of  profits,  is  not  allowable.  Tht 
items  of  claim  against  individual  officers  and  men  are  not  enforce- 
able against  the  United  States.  The  contract  contains  no  provision 
which  makes  the  United  States  responsible  for  these  obligations. 
The  office  of  The  Adjutant  General  will,  however,  afford  the  claimant 
its  assistance  in  collecting  these  charges. 

DISPOSITION. 

The  decision  and  the  papers  herein  will  be  transmitted  to  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  for  adjudication 
of  the  unpaid  balance  due  it  from  the  United  States  on  account  of  the 
performance  by  it  of  laundry  work  for  the  base  hospital  at  Camp 
Gordon  at  the  rates  specified  in  the  schedule  attached  to  the  said  con- 
tract of  September  4, 1917,  subject  to  such  proper  reduction  on  account 
of  shortage  as  may  be  found  to  exist,  and  for  such  action  as  will 
secure  the  payment  to  the  claimant  of  the  amount  thus  ascertained 
to  be  due. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Bryant  concurring. 
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Case  No.  2166. 

In  re  CLAHC  OF  CHABLESTOWH  SAHB  A  OEAVEL  CO. 

1.  SET  PROFIT. — ^Vnder  an  express  oral  contract  that  the  Government  should 
pay  such  a  price  for  materials  delivered  as  would  secure  the  contractor 
a  net  profit  of  25  cents  per  ton,  in  determining  such  profit  due  allow- 
ance must  he  made  for  expenditures  for  special  facilities  ordered  hy 
the  Oovernment  or  made  necessary  by  its  requirements  and  worth  less 
to  claimant  than  their  cost. 

1i.  INFOBMAL  FBESENTATION  OF  CLAIM. — Where  a  claim  was  not  formally 
presented  until  after  June  30,  1919,  but  was  presented  by  invoices  prior 
to  that  date,  it  was  presented  within  the  period  fixed  by  the  act  of 
March  9,  1919. 

3.  CLADC  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
an  express  oral  contract  for  sand  and  gravel.  Held,  claimant  is  entitled 
to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  on  Form  B  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  (1919),  for  $30,542.78,  by  reason  of 
A  verbal  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  United  States. 

2.  The  claim  in  this  case  was  not  filed  with  this  Board  until  Oc- 
tober 21, 1919,  but  it  was  presented  by  invoices  before  June  30,  1919, 
and  by  letter  to  Maj.  J.  F.  O'Hara,  Ordnance  Department,  contract 
section,  at  Aberdeen  Proving  Grounds,  under  date  of  February  6, 
1919.    A  hearing  has  been  had  before  this  Board. 

3.  On  or  about  May  1, 1918,  the  Government  took  possession  of  the 
claimant's  gravel  pit  and  plant,  which  was  voluntarily  surrendered 

.  in  view  of  a  condemnation  suit  previously  begun  by  the  Government 
under  section  120  of  the  national  defense  act.  By  direction  of  Gov- 
ernment officers,  the  claimant  operated  its  plant  until  shortly  after 
the  signing  of  the  armistice,  turning  over  to  the  Government  such 
part  of  the  output  as  the  Government  could  take,  the  same  consti- 
tuting about  66  per  cent  of  its  entire  production. 

4.  Claimant  had  received  notice  of  the  condemnation  proceedings 
through  a  letter  dated  April  25,  1918,  from  Maj.  H.  U.  Wallace,  of 
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the  Engineer  Corps,  in  the  Construction  Division  of  the  Army,  wha 
had  the  claimant's  officers  come  to  Washington  to  arrange  the  de- 
tails of  taking  over  the  plant.  He  assured  the  claimant  it  should 
receive  a  reasonable  profit,  which  was  to  be  20  cents  or  25  cents  per 
ton  on  all  the  sand  and  gravel  taken  by  the  Government,  but  stated 
that  a  tentative  price  would  be  fixed  which  would  be  subsequently  in- 
creased, or,  if  necessary,  decreased,  to  effectuate  this  understanding. 
He  fixed  the  tentative  price  at  $1  per  ton  for  both  sand  and  gravel 
and  subsequently  agreed  with  claimant  that  its  profit  on  material 
furnished  the  Government  should  be  25  cents  per  ton. 

5.  In  August  the  price  of  both  sand  and  gravel  was  reduced  to  60 
cents  per  ton,  and  claimant  found  it  was  losing  money.  The  price  of 
sand  was  accordingly  raised  to  70  cents  and  gravel  to  $1.25.  At 
these  prices  claimant  lost  money. 

6.  Maj.  Wallace  referred  the  adjustment  with  claimant  to  Maj. 
Arthur  B.  Eoberts,  Ordnance  Department,  assistant  constructing  of- 
ficer at  the  Aberdeen  Proving  Grounds,  who  testified  at  the  hearing^ 
before  this  Board.  He  conducted  a  large  part  of  the  negotiations 
with  the  claimant. 

7.  Maj.  Wallace  and  Maj.  Roberts  finding  upon  an  analysis  of  the 
claimant's  costs  that  it  was  losing  money,  finally  fixed  a  tentative 
price  for  both  sand  and  gravel  of  $1.40  per  ton,  beginning  October  1, 
1918,  and  recommended  that  the  claimant  bill  back  from  July  1  at 
that  rate  so  as  to  cover  the  deficit  and  bring  the  net  profit  up  to  the 
amount  promised.  They  both  consider  the  claimant  fairly  entitled 
to  the  amount  claimed. 

8.  Subsequently,  the  War  Industries  Board,  having  appointed  a 
board  of  appraisal  to  set  the  prices  in  that  district  for  different  com- 
modities, the  matter  of  readjusting  the  tentative  prices  was  referred 
to  it,  but  was  by  it  afterwards  referred  back  to  Maj.  Wallace.  Mean- 
while Maj.  Roberts  had  left  the  service  and  Maj.  Wallace  left  shortly 
afterwards,  and  the  final  prices  have  not  yet  been  settled. 

9.  In  the  period  from  July  1, 1918,  to  the  end  of  the  year,  the  usual 
and  customary  prices  in  this  district  were,  for  sand  $1.40,  and  for 
gravel  $1.45  per  ton.  During  this  period  the  claimant  was  frequently 
offered  these  amounts,  and  sometimes  more,  but  was  compelled  to  de- 
cline the  offers  because  of  the  Government  requirements. 

10.  Tl  c  claim  is  bpiscd  upon  the  tonnage  delivered  between  July  1^ 
1{)18,  and  (he  end  of  September,  1018,  and  is  for  the  difference  between 
(he  amount  pjiid  the  claimant  and  the  cmount  which  would  have 
been  paid  it  at  $1.40  per  ton  for  the  material  delivered.  The  claimant 
states  that  it  vrould  be  entitled  to  something  further  for  sand  and 
gravel  furnished  prior  t^  July  1,  and  would  be  entitled  to  reimburse- 
ment for  a  trestle  constructed  by  order  of  the  Government  at  an  ex- 
pense to  claimant  of  about  $3,000.    Reference  is  made  in  its  statement 
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of  claim  to  the  cost  of  certain  other  facilities  amounting  to  $15,740. 
Claimant  states  that  it  makes  no  claim  for  settlement  based  on  these 
items  but  that  it  makes  claim  only  on  the  basis  above  set  forth.  It 
does  not  appear  that  any  audit  has  been  made  on  behalf  of  the  Gov- 
ernment. 

DECISION. 

1.  The  claim  on  Form  B  was  not  filed  until  after  the  time  limit 
fixed  by  the  act  of  March  2,  1919.  It  was  presented,  however,  long 
before  June  30, 1919,  by  invoices,  to  Maj.  Wallace  and  Maj.  Eoberts, 
and  in  February,  1919,  by  letter  to  Maj.  O'Hara,  and  was,  therefore, 
presented  within  the  period  fixed  by  law. 

2.  There  appears  to  have  been  an  express  oral  contract  entered 
into  between  the  Government  and  the  claimant  that  its  compensation 
should  be  such  amount  per  ton  of  material  delivered  to  the  Govern- 
ment as  would  give  it  a  net  profit  of  25  cents  per  ton  thereon.  In  so 
far  as  the  evidence  discloses,  the  amount  claimed  is  probably  less 
than  it  would  receive  on  the  basis  of  its  contract. 

3.  The  claimant  must  be  limited  in  its  recovery  to  the  contract 
price.  The  contract  price  is  such  price  as  will  give  it  a  profit  of 
25  cents  per  ton  on  all  material  delivered  to  the  Government.  In 
determining  such  profit,  however,  due  allowance  must  be  made  for 
all  expenditures  made  by  claimant  for  special  facilities  ordered  by 
the  Government  or  made  necessary  by  its  requirements  and  worth 
less  to  claimant  than  their  cost.  Should  claimant's  profit,  thus  de- 
termined, fail  short  of  the  claim  as  computed  on  the  basis  on  which 
it  is  presented,  the  claim  should  be  reduced  by  such  shortage. 

DISPOSITION. 

This  Board  will  cause  the  amount  due  to  the  claimant  to  be  as- 
certained and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and  Traf- 
fic Division,  and  will  make  the  statutory  award,  and  cause  the  same 
to  be  executed  on  behalf  of  the  United  States  and  by  the  claimant, 
and  to  be  transmitted  to  the  appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Henry  concurring. 
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Case  No.  1896. 

In  re  CLAIM  OF  THE  J.  O.  WHITE  ENOINEEBINQ  CO. 

1.  CONSTBUCTIOH  WOBK  CONTBACT— ICAZIHTnC  PEE— BIQHTS  OF  FAB- 

TIES. — Where  claimant  entered  into  a  contract  to  do  the  constrnction 
work  on  the  aeronautical  station  at  Langley  Field,  Va.,  on  the  cost-pins 
plan,  the  Government  paying  for  labor  and  material,  and  where  such 
contract  fixed  claimant's  maximum  fee  at  |250,000,  the  claimant  is  not 
entitled,  under  the  act  of  Karch  2,  1919,  to  a  larger  fee  than  the 
maximum  fee  fixed  by  the  contract,  where  he  did  no  work  that  he 
could  not  have  been  required  to  do  under  the  contract. 

2.  CLAIK  AHB  DECISION.— This  claim  for  |54,358  arises  under  the  act  of 

ICarch  2,  1919,  and  is  presented  upon  the  theory  that  claimant  was 
required  to  do  additional  and  extra  work  in  such  amount  in  excess  of 
the  maximum  fee  of  |250,000.  Held,  that  claimant  did  no  work  that 
it  was  not  required  to  do  under  the  terms  of  its  contract  and  that 
claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Williams  writing  the  opinion  of  the  Bo'ard. 

FINDINGS  OF  FACT. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $54,358,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  claimant  and 
the  T'J^nited  States.  This  case  grows  out  of  the  following  facts  and 
circumstances : 

1.  Under  date  of  June  20,  1917,  petitioner,  the  J.  G.  White  Engi- 
neering Co.,  entered  into  a  formal  contract  (Ord.  No.  8451)  with  the 
XJnited  States  (by  C.  G.  Edgar,  captain,  Signal  Corps,  United  States 
Army,  contracting  officer),  by  which,  among  other  things,  it  was 
provided  as  follows  (the  typewritten  portions  of  the  printed  con- 
tract appearing  here  in  italics)  : 


"  Extent  of  the  work. — The  contractor  shall,  in  the  shortest  pos- 
sible time,  furnish  the  labor,  maUjrial,  tools,  machinery,  equipment, 
facilities,  and  supplies,  and  do  all  things  necessary  for  the  construc- 
tion and  completion  of  the  following  work  : 

"  Th£  construction  of  an  aeronautical  experiment  station  at  Lang- 
ley  Field  near  Hampton^  Virginia,  in  accordance  with  the  plans  and 
specifications  of  Albert  Kahn^  of  Detroit,  Michigan,  in  accordance 
with  the  drawings  and  specifications  to  be  furnished  by  the  contract- 
ing officer,  and  subject  m  every  detail  to  his  supervision,  direction, 
and  instruction. 
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"  The  contracting  oflBicer  may,  from  time  to  time,  by  written  in- 
structions or  drawings  issued  to  the  contractor,  make  changes  in  said 
drawings  and  specincations,  issue  additional  instructions,  require 
additional  work,  or  direct  the  omission  of  work  previously  ordered, 
and  the  provisions  of  this  contract  shall  apply  to  all  such  changes, 
modifications,  and  additions  with  the  same  effect  as  if  they  were  em- 
bodied in  the  original  drawings  and  specifications.  The  contractor 
shall  comply  with  all  such  written  instructions  or  drawings. 
*  *  *  *  *  «  « 

Article  III. 

"Determination  of  Fee. — As  full  compensation  for  the  services 
of  the  contractor,  including  profit  and  all  general  overhead  expense, 
except  as  herein  specifically  provided,  the  contracting  officer  shall 
pay  to  the  contractor  in  the  manner  hereinafter  prescribed  a  fee  to 
be  determined  at  the  time  of  completion  of  the  work  from  the  follow- 
ing schedule,  except  as  hereinafter  otherwise  provided : 

"If  the  cost  of  the  work  is  under  $100,000.00  a  fee  of  ten  per  cent 
(10%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $100,000.00  and  under  $125,000.00  a 
fee  of  $10,000.00. 

"  If  the  cost  of  the  work  is  over  $125,000.00  and  under  $250,000.00 
a  fee  of  eight  per  cent  (8%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $250,000.00  and  under  $266,666.67 
a  fee  of  $20,000.00. 

"  If  the  cost  of  the  work  is  over  $266,666.67  and  under  $500,000.00 
a  fee  of  seven  and  one-half  per  cent  (7^%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $500,000.00  and  under  $535,714.29 
a  fee  of  $37,500.00. 

"  If  the  cost  of  the  work  is  over  $535,714.29  and  under  $3,000,000.00 
a  fee  of  seven  per  cent  (7%)  of  such  cost. 

"  If  the  cost  of  the  work  is  over  $3,000,000.00  and  under  $3,500,- 
000.00  a  fee  of  $210,000.00. 

"  If  the  cost  of  the  work  is  over  $3,500,000.00  a  fee  of  six  per  cent 
(6%)  of  such  cost. 

"  Provided,  however,  that  the  fee  upon  such  part  of  the  cost  of  thf 
work  as  is  represented  by  payments  to  subcontractors,  under  sub- 
division (b)  above,  shall  in  each  of  the  above  contingencies  be  five 
per  cent  (5%)  and  no  more  of  the  amount  of  such  part  of  the  cost. 

"  The  cost  of  materials  purchased  or  furnished  by  the  contracting 
officer  for  said  work  exclusive  of  all  freight  charges  thereon,  shall  be 
included  in  the  cost  of  the  work  for  the  purpose  of  reckoning  such  fee 
to  the  contractor,  but  for  no  other  purpose. 

"The  fee  for  reconstructing  and  replacing  any  of  the  work  de- 
stroyed or  damaged  shall  be  such  percentage  of  the  cost  thereof — not 
exceeding  seven  per  cent  (7%) — as  the  contracting  officer  may  de- 
termine. 

"  The  total  fee  to  the  contractor  hereunder  shall  in  no  event  exceed 
the  sum  of  $250,000.00,  anything  in  this  agreement  to  the  corttrary 
notwithstanding." 

2.  The  Government  undertook  to  pay,  and  did  pay  under  the  terms 
of  this  contract,  all  costs  of  labor,  material  and  overhead,  so  that  any 
fee  to  be  received,  or  which  was  received,  by  the  petitioner  was  net. 
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3.  The  building  of  this  aeronautical  experiment  station  at  Langley 
Field,  Va.,  was  an  enterprise  that  had  had  the  attention  of  Congress 
before  the  entrance  of  this  country  into  the  war.  It  was  to  be,  as  one 
witness  described  it,  "  the  West  Point  of  aviation,"  a  permanent  field 
with  permanent  buildings,  ways  and  works,  as  distinguished  from  a 
large  number  of  temporary  flying  fields  erected  or  constructed  during 
the  emergency  of  the  war  and  for  war  purposes  only.  The  plans  and 
specifications  for  Langley  Field,  together  with  drawings  and  layout, 
were  made  up  in  elaborate  detail  by  Mr.  Albert  Kahn,  architect,  of 
Detroit,  Mich. 

4.  At  the  time  the  petitioner  entered  into  the  contract  afore- 
mentioned, the  ultimate  cost  of  the  project  was  more  or  less  proble- 
matical. It  is  shown  in  evidence  that  Gen.  Squier  estimated  the 
cost  would  be  about  $3,283,,j00.  It  is  show^n  in  evidence  also  that 
the  opinion  was  expressed  to  agents  of  petitioner  by  Lieut.  Col. 
C.  G.  Edgar,  of  the  Signal  Corps,  wlio  had  charge  of  aviation 
construction  work,  that  this  estimate  was  far  too  low.  At  the  time 
of  entering  into  the  contract  the  petitioner  had  seen  the  general 
plans  and  lay-out  as  made  up  by  Mr.  Kahn  and  knew  the  general 
character  and  nature  of  the  buildings  and  other  Avork  to  be  done  at 
Langley  Field,  and  the  petitioner  was  in  as  good  a  position  to  esti- 
mate the  cost  of  the  work  as  were  the  Government  agents. 

5.  At  about  the  time  of  the  execution  of  the  written  contract,  or 
perhaps  a  short  time  before  that,  the  petitioner  began  work  upon 
Langley  Field.  A  short  time  after  the  work  was  begun,  and  after 
this  country  had  gotten  into  the  full  swing  of  the  war,  the  Govern- 
ment agents  decided  to  abandon  certain  of  the  permanent  structures, 
as  outlined  in  the  original  plans  and  specifications,  and  to  substitute 
in  their  place  buildings  and  work  of  a  temporary  nature  to  be  made 
available  for  immediate  use  of  troops.  Orders  for  this  temporary 
and  substituted  work  were  given  by  the  Signal  Corps,  and  this 
temporary  and  substituted  work  was  carried  on  simultaneously  by 
the  petitioner  wuth  the  construction  of  the  permanent  work  and 
with  the  same  force  and  organization  engaged  in  the  permanent 
work,  and  the  temporary  and  substituted  work  was  executed  by  peti- 
tioner under  all  the  terms,  conditions,  and  restrictions  contained  in 
the  written  contract  of  June  20,  1917. 

6.  The  contract  of  June  20,  1917,  was  suspended  and  terminated 
by  the  Government  of  the  United  States  on  the  loth  day  of  August, 
1918,  when  about  60  per  cent  of  the  permanent  work  contemplated 
tliereunder  had  been  completed,  and  the  petitioner's  force  and 
organization  left  Langley  Field  and  did  no  more  work  there. 

7.  The  petitioner  spent  at  Langley  Field,  as  the  cost  of  the  per- 
manent work  done,  as  well  as  the  temporary  and  substituted  work, 
approximately  the  sum  of  $6,200,00 ).    It  is  alleged  by  petitioner  that 
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of  this  amount  approximately  $5,641,000  was  spent  on  the  work  of 
a  permanent  nature  as  contemplated  under  the  contract  of  June  20, 
1017,  and  for  which  alone  it  is  alleged  petitioner  was  entitled  to  re- 
ceive a  fee  of  $250,000;  and  that  $853,971.20  of  said  amount  was 
spent  in  the  construction  of  substituted  and  temporary  work  which 
was  not  contemplated  under  the  terms  of  the  contract  of  June  20. 
1917,  and  that  for  this  additional  and  substituted  work  petitionei 
is  entitled  to  an  additional  fee  to  be  ascertained  from  a  scale  of  per- 
centages identical  with  that  contained  in  the  written  contract,  sub- 
ject to  any  identical  provisions  modifying  the  same.  Petitioner 
therefore  claims  that  on  account  of  the  cost  of  this  substituted  and 
temporary  work  it  is  entitled  to  a  fee  of  $54,358  or  approximately  7 
per  cent  of  such  cost. 

8.  It  is  not  known,  of  course,  with  any  degree  of  accuracy,  what 
it  would  have  cost  the  Government  of  the  United  States  to  have  com- 
pleted Langley  Field  as  contemplated  in  the  contract  of  June  20, 
1917.  The  most  conservative  estimates  place  such  total  cost  well 
beyond  $8,000,000.  By  a  statement  made  up  by  the  Liquidation 
Division  of  the  Air  Service,  and  filed  in  the  papers  of  this  case,  it 
is  estimated  that  to  have  completed  the  buildings  and  work  called 
for  in  the  original  plans  and  specifications  would  have  required  a 
total  expenditure  of  $8,093,550. 

DECISION. 

1.  The  sole  question  presented  here  for  determination  is  whether 
or  not  the  petitioner  is  entitled  to  an  additional  fee  based  upon  the 
cost  of  the  substituted  and  temporary  work,  and  apart  from  the  fee 
of  $250,000  which  has  been  paid  for  under  the  terms  of  the  contract 
of  June  20,  1917. 

2.  The  contract  of  June  20,  1917,  called  for— 

"the  construction  of  an  aeronautical  experiment  station  at  Langley 
Field,  near  Hampton,  Virginia,  in  accordance  with  the  plans  and 
specifications  of  Albert  Kahn,  of  Detroit,  Michigan." 

The  said  contract  also  provides  that — 

"The  contracting  officer  may,  from  time  to  time,  by  written  in-- 
structions  or  drawings  issued  to  the  contractor,  make  changes  in 
said  drawings  and  specifications^  issue  additional  instructions^  re- 
guire  additional  work^  or  direct  the  omission  of  work  previously 
ordered^  and  the  provisions  of  this  contract  shall  apply  to  all  such 
changes,  modifications,  and  additions  with  the  same  effect  as  if  they 
were  embodied  in  the  original  drawings  and  specifications." 

3.  This  Board  is  of  the  opinion  that  petitioner  is  not  entitled  to 
any  additional  fee  over  and  above  the  $250,000  which  has  already 
been  paid  under  the  terms  of  the  written  contract.    The  only  interest 
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that  petitioner  had  in  Langley  Field  was  in  the  fee  which  was  to  be 
received  and  which  was  to  be  based  in  the  main  upon  the  sliding 
scale  of  percentages  to  be  determined  by  the  cost  of  the  work,  but 
in  no  event  to  exceed  $250,000.  The  cost  of  the  work  at  Langley 
Field,  therefore,  was  the  sole  matter  in  which  petitioner  was  inter- 
ested in  a  legal  sense.  Petitioner  entered  into  the  contract  of  June 
20,  1917,  and  agreed  to  do  the  work  contemplated  under  that  con- 
tract, which  would  have  cost  the  Government  of  the  United  States 
certainly  more  than  $8,000,000,  with  the  distinct  understanding  that 
even  at  such  a  cost  in  labor,  material,  and  overhead,  petitioner  should 
receive  only  $250,000  fee.  There  can  certainly  be  no  question  but 
that  the  Government  could  have  compelled  the  petitioner  to  have 
completed  the  field,  even  at  a  cost  of  more  than  $8,000,000,  for  a  total 
fee  of  $250,000,  so  that  any  changes  in  the  plans  and  specifications  or 
elimination  or  substitution  of  work  which  did  not  increase  the  cost 
beyond  the  amount  which  the  Government  could  have  called  for 
under  the  contract,  and  which  petitioner  could  have  done  and  did  do 
with  the  same  force  and  organization  would  not  have  placed  upon 
the  petitioner  any  greater  burden  than  was  resting  upon  petitioner 
under  the  terms  of  the  written  contract. 

4.  The  contracting  officer  had  a  right  to  call  for  changes  in  plans 
and  specifications,  and  for  additional  work,  or  for  the  omission  of 
work  previously  ordered.  The  substitution  of  the  temporary  and 
less  expensive  work  for  the  permanent  work  was  done  by  the  Gov- 
ernment agents  with  the  knowledge  of  the  petitioner  and  with  peti- 
tioner's apparent  consent  and  without  any  protest  in  respect  to  such 
substitution.  So  long,  as  the  total  cost  of  the  work  required  of  pe- 
titioner at  Langley  Field  was  less  than  the  cost  of  the  work  that 
could  have  been  called  for  under  the  written  contract,  petitioner  had 
no  right  to  complain,  and  did  not  complain.  This  case  is  to  be  dis- 
tinguished from  Case  No.  1895,  heretofore  decided  by  this  Board  in 
favor  of  petitioner  on  the  20th  of  January,  1919.  In  that  case  there 
was  no  substitution  of  less  expensive  for  more  expensive  work,  but 
in  that  case  radically  different  work  was  called  for  which  involved 
additional  cost,  and  it  was  held  by  this  Board  that,  under  the  terms 
of  a  contract  similar  to  the  one  here  in  question,  the  contracting 
officer  had  no  right  to  call  for  the  changes  in  the  plans  and  specifica- 
tions or  for  additional  work  that  involved  additional  cost  for  which 
no  provision  was  made  in  the  contract  for  the  payment  of  the  addi- 
tional fee.  In  this  case,  however,  there  was  a  substitution  of  less  ex- 
pensive for  more  expensive  work,  which  substitution  was  made  cer- 
tainly with  the  tacit  consent  of  petitioner,  and  since  the  only  interest 
which  petitioner  had  in  the  work  at  all,  in  a  legal  sense,  was  the  fee 
to  be  received,  depending  upon  the  cost  of  the  work,  and  the  tempor- 
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ary  or  substituted  work  was  done  with  the  same  force  and  organiza- 
tion simultaneously  with  the  construction  of  the  permanent  work, 
and  the  total  woi'k  done  at  Langley  Field  by  the  petitioner,  includ- 
ing the  permanent  as  well  as  the  temporary  and  substituted  work, 
was  far  less  than  that  which  could  have  been  called  for  under  the 
terms  of  the  written  contract,  this  Board  is  of  the  opinion  that,  under 
the  circumstances  of  this  case,  a  rational  interpretation  of  the  con- 
tract of  June  20,  1917,  is  that  the  contracting  officer  had  a  right  to 
substitute  less  expensive  for  more  expensive  work  without  involving 
upon  the  part  of  the  Government  an  obligation  to  pay  a  fee  in  excess 
of  the  amount  authorized  in  the  written  contract. 

5.  For  the  reasons  above  stated,  all  relief  asked  for  in  .this  case 
must  be  denied. 

DISPOSITION. 

A  copy  of  this  finding  of  fact  and  decision  will  be  transmitted  to 
the  Claims  Board,  Air  Service,  for  its  information. 
Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  1705. 

In  re  CLAIM  OF  AETHTTR  VXTLCANIZING  HACHINE  CO. 

1.  INFOEICAL  CONTEACT. — ^Where  claimant,  under  a  procurement  order,  was 

supplying  a  certain  number  of  machines,  and  claimant  receiyed  from 
the  Goyernment  oral  instructions  to  supply  certain  equipment  for  each 
machine,  and  which  was  not  specified  in  the  original  order,  and  In 
compliance  therewith  claimants  supplied  equipment  for  a  portion  of 
the  machines  which  was  receiyed  and  accepted  by  the  Goyernment,  and 
also  made  expenditures  for  supplying  the  remainder  of  the  equipment, 
there  resulted  an  implied  contract  by  which  the  Goyernment  was  obli- 
gated to  pay  for  the  equipment  receiyed  and  accepted  and  to  com- 
pensate claimant  for  losses  sustained. 

2.  CLAIM  AHD  DECISION. — Claim  is  made  under  act  of  March  2,  1919,  for 

14,322.41  for  tools  and  spare  parts.  Held,  that  claimant  is  entitled  to 
recoycr.  • 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  by  the  Arthur  Vulcanizing  Ma- 
chine Co.  for  $4,322.41,  the  purchase  price  of  certain  tools,  spare 
parts,  and  other  equipment  delivered  to  the  Government  in  connection 
with  Arthur  vulcanizing  machines  covered  by  Procurement  Order 
L-495-J,  issued  by  the  Quartermaster  Corps,  United  States  Army, 
under  date  of  October  16, 1918. 

2.  Mr.  Paul  B.  Masters,  secretary  and  treasurer  of  the  claimant, 
was  employed  by  the  Government  and  sent  to  France  to  investigate 
the  possible  advantage  of  installing  vulcanizing  equipment  in  repair 
shops  of  the  American  Expeditionary  Forces  and  consider  the  re- 
quirements of  such  installation.  Shortly  after  his  return  to  this 
country  a  cable  requisition  was  received  by  the  Quartermaster  Gen- 
eral asking  that  100  machines  and  appropriate  tools,  spare  parts,  and 
equipment  be  forwarded  to  France. 

3.  In  conversation  with  Mr.  Masters,  Mr.  Robert  W.  Karla,  buyer 
of  the  shoe  and  shoe  supply  branch,  Clothing  and  Equipage  Division, 
Quartermaster  Corps,  placed  an  order  for  25  vulcanizing  machines 
with  the  claimant.  Shortly  thereafter  this  order  was  increased  to 
50  and  was  included  in  Procurement  Order  No.  Lr495-J,  issued  on 
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October  16,  1918,  for  100  machines.    The  procurement  order  did  not 
specifically  include  any  tools,  spare  parts,  or  other  equipment. 

4.  Mr.  Masters  testified  that  when  the  first  order  for  25  machines 
was  placed  Mr.  Karla  directed  him  to  include  such  tools,  spare  parts, 
and  other  equipment  as  his  observation  in  France  made  him  think 
necessary  to  the  most  efficient  operation  of  the  machines  in  France. 
Mr.  Karla,  on  the  other  hand,  testified  that  at  this  conference  he 
asked  Mr.  Masters  to  furnish  a  list  of  such  tools,  spare  parts,  and 
other  equipment,  together  with  the  names  of  other  sources  from  which 
they  might  be  procured.  Mr.  Karla  wished  to  save  the  (Jovernment 
the  expense  of  purchasing  through  the  claimant. 

5.  When  the  order  was  increased  and  later,  when  the  procurement 
order  was  issued,  Mr.  Masters  assum(»d  that  the  tools,  spare  parts, 
and  other  equipment  necessary  to  the  efficient  operation  of  the  ma- 
chines were  intended  to  be  included. 

6.  Sometime  in  October  Mr.  Masters  advised  Mr.  Karla  that  he 
had  30  machines  ready  for  shipment  and  asked  for  instructions  as 
to  tools,  spare  parts,  and  other  equipment  for  these  machines.  Mr. 
Karla  testified  that,  for  the  purpose  of  effecting  an  early  delivery 
of  complete  working  units,  he  decided  to  have  the  claimant  furnish 
the  necessary  incidental  material  for  the  machines  then  ready  for 
delivery  and  to  purchase  such  material  for  the  70  machines  yet  to  be 
delivered  in  the  open  market. 

7.  TlTien  the  claimant  offered  the  30  machines  and  incidental 
equipment  for  acceptance  the  Government  inspector  did  not  regard 
the  procurement  order  broad  enough  to  justify  the  acceptance  of  the 
tools,  spare  parts,  and  other  equipment  and  called  Mr.  Karla  on  the 
long  distance  telephone.  Mr.  Karla  gave  the  necessary  authority  to 
the  inspector  to  accept  the  extra  material. 

8.  Immediately  after  his  latest  conversation  with  Mr.  Karla  Mr. 
Masters  procured  the  tools,  spare  parts,  and  other  equipment  which 
he  regarded  necessary  for  the  efficient  operation  of  100  machines. 
Some  of  this  material  was  delivered  with  the  30  machines  originally 
accepted  by  the  Government  and  some  of  this  material  was  shipped 
in  advance,  for  use  with  machines  remaining  to  be  delivered. 

9.  After  the  armistice  the  performance  of  the  contract  was  sus- 
pended and  an  agreement  was  entered  into  under  which  the  claimant 
was  allowed  to  deliver  35  additional  machines,  making  a  total  of  65 
machines  accepted  by  the  Government  under  the  contract.  The  in- 
spector regarded  Mr.  Karla's  telephone  instructions  as  authority  for 
accepting  the  tools,  spare  parts,  and  other  equipment  necessaiy  for 
the  35  machines  subsequently  delivered  and  permitted  shipment  of 
this  material  independent  of  the  machines  not  yet  completed  and 
ready  for  delivery. 
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DECISION. 

1.  It  is  the  opinion  of  this  Board  that  an  agreement  was  entered 
into  with  the  claimant  under  which  it  would  have  been  required,  had 
the  contract  been  completed,  to  deliver  such  tools,  spare  parts,  and 
other  equipment  as  would  have  been  necessary  for  the  efficient  oper- 
ation of  the  vulcanizing  machines  in  France,  and  it  is  entitled  to  be 
paid  for  such  equipment  as  is  incidental  to  the  65  machines  heretofore 
delivered  to  and  accepted  by  the  Government. 

2.  Claimant  is  also  entitled  to  be  held  harmless  against  loss  by 
reason  of  having  purchased  the  tools,  spare  parts,  and  other  equip- 
ment necessary  for  the  35  machines,  delivery  of  which  was  excused 
under  the  settlement  agreement. 

DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage  and 
Traffic  Division  and  will  make  the  statutory  award  and  cause  the 
same  to  be  executed  on  behalf  of  the  United  States  and  by  the  claim- 
ant and  to  be  transmitted  to  the  appropriate  finance  officer  for  pay- 
ment. 

Col.  Delafield,  Mr.  Patterson,  and  Mr.  McCandless  concurring. 
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Case  No.  1708. 

In  re  CLAIM  OF  FBICK  CO. 

1.  LABOR  AND  MATERIALS— COST-PLUS  AGREEMENT.— Where  an  officer 
of  the  Goyernment  orally  orders  the  installation  of  a  chlorine  plant 
on  the  understanding  that  materials  are  to  be  fnmished  and  that  the 
work  is  to  be  done  at  cost  pins  a  percentage,  there  is  an  agreement 
such  as  will  obligate  the  Government  to  pay  a  reasonable  price,  which 
in  this  case  is  found  to  be  a  reasonable  price  for  the  materials  and 
the  cost  of  labor,  pins  a  profit  of  10  per  cent  on  snch  cost  of  labor. 

8.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  work 
done  and  materials  furnished  in  installing  a  liquid  chlorine  plant  at 
Edgewood  Arsenal  under  an  oral  agreement,  which  did  not  fix  the  price. 
Held,  claimant  is  entitled  to  a  reasonable  price  for  the  materials  and 
10  per  cent  profit  on  the  cost  of  labor. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FTOINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  was  filed  with  the  Board  of  Contract  Adjustment  at  the  Edge- 
wood  Arsenal,  Edgewood,  Md.,  in  April,  1919,  and  was  forwarded 
to  this  Board  by  the  Director  of  Chemical  Warfare  Service.  A 
verbal  order  was  given  to  the  claimant  on  or  about  the  30th  day  of 
October,  1918,  by  Robert  W.  Weeks,  then  first  lieutenant,  Chemical 
Warfare  Service,  United  States  Army,  for  the  extra  installation  of 
a  liquid  chlorine  plant  at  the  Edgewood  Arsenal,  Edgewood,  Md., 
consisting  of — 

Ammonia  lines  to  chlorine  bottles. 

Placing  tees  in  brine  lines  for  mercury  wells. 

Hanging  brine  mains  and  headers. 

Erecting  brine  pumps  and  also  mains  to  chlorine. 

Condensers  and  brine  coolers  and  connections  to  same. 

The  installation  was  ordered  by  Lieut.  Col.  Chas.  F.  Vaughn,  officer 
in  charge  of  the  chlorine  section  at  the  arsenal,  and  was  approved  by 
Maj.  D.  J.  Demorest.  The  materials  were  to  be  furnished  and  the 
work  done  at  cost  plus  a  percentage.  Lieut.  Robert  W.  Weeks,  in 
giving  the  order,  was  acting  imder  the  directions  of  Lieut.  Col.  Chas. 
F.  Vaughn.    The  materials  and  labor  were  furnished  and  the  work 
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done  by  the  petitioner  under  the  personal  inspection  and  supervision 
of  Capt.  K.  A.  Hungerford,  Chemical  Warfare  Service,  United 
States  Army,  who  approved  the  work  and  certified  to  the  correctness 
of  the  cost  of  same.  The  work  was  begun  and  commitments  thereon 
made  prior  to  November  12,  1918,  and  the  Government  took  over  the 
plant. 

2.  No  price  was  specified  for  the  work  to  be  done  and  the  materials 
furnisheil  other  than  that  the  labor  was  to  be  for  cost  plus  a  reason- 
able compensation  for  superintendence.  The  claim  is  made  for 
$1,828.31,  which  amount  both  Lieut.  Col.  Vaughn  and  Capt.  R.  A. 
Hungerford,  Chemical  Warfare  Service,  United  States  Army,  cer- 
tified by  their  affidavits  to  be  correct. 

DECISION. 

1.  The  above  state  of  facts  evidences  a  contract  between  the  claim- 
ant and  the  Government  whereby  the  claimant  was  to  furnish  the 
materials  and  do  the  work  required  of  it  under  the  order  set  forth  in 
the  findings  of  fact,  and  in  consideration  thereof  the  Government 
agreed  to  pay  the  claimant  a  reasonable  price,  which  consisted  of  a 
reasonable  price  for  materials  and  the  cost  of  labor,  with  a  reason- 
able compensation  for  superintendence,  which  this  Board,  under 
the  circumstances  of  the  case,  fixes  at  10  per  cent  of  the  cost  of  the 
labor  furnished  and  paid  for  by  the  petitioner.  The  claimant  has 
performed  its  agreement  in  all  respects  and  the  Government  is  now 
in  possession  and  enjoyment  of  the  plant  installed  by  the  claimant, 
and  is  now  indebted  to  the  claimant  in  a  reasonable  amount,  to  be 
ascertained  as  above  set  forth. 

DISPOSITION. 

This  Board  will  formulate  the  document  setting  forth  the  nature, 
terms,  and  conditions  of  the  agreement  between  the  claimant,  Frick 
Co.,  and  the  United  States,  and  will  execute  its  certificate.  Form  C, 
as  prescribed  in  Supply  Circular  No.  17,  revised  March  18, 1919,  and 
will  draw  up  a  statutory  award  causing  the  same  to  be  paid. 

Sent  to  award  section  for  appropriate  action. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Howe  concurring. 
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Case  No.  1601. 

In  re  CLAIK  OP  THE  SUSaUEHAHHA  WEBBING  CO. 

1.  VNDERSTAHDINO  FOR  CONTINTTOUS  PBODUCTIOH.— Where  it  was  under- 
stood between  the  contractor  and  the  Government  that  production  was 
to  be  continuous,  and  that  the  Government  would  take  all  the  goods 
the  contractor  could  produce,  the  latter  is  Justified  in  proceeding  with- 
out waiting  for  the  formal  contract. 

12.  XEETING  OF  MINDS. — Where  both  parties  considered  that  their  minds 
had  met  in  an  agreement  which  was  clear  and  definite  as  to  its  terms, 
and  acted  prior  to  November  12,  1918,  on  the  basis  of  that  agreement, 
there  was  an  agreement  within  the  provisions  of  the  act  of  Harch  2, 
1919,  even  though  the  written  acceptance  of  the  terms  of  the  contract 
was  dated  November  12,  1918. 

3.  GLAIH  AND  DECISION.— Claim  under  the  act  of  ICarch  8,  1919,  based 
upon  an  express  agreement  for  the  manufacture  of  halter  webbing. 
Held,  claimant  is  entitled  to  relief. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  comes  on  appeal  from  the  Claims  Board,  Director  ot 
Purchase.  Statement  of  claim,  Form  A,  has  been  filed  under  Pur- 
chase, Storage  and  Traffic  Division  Supply  Circular  Xo.  17, 1919,  for 
$7,105.13,  by  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  In  1918  the  demand  for  webbing  exceeded  the  supply.  The 
webbing  section  of  the  cotton-goods  subdivision  of  the  Clothing  and 
Equipage  Division  was  constantly  endeavoring  to  secure  increased 
facilities  among  the  manufacturers.  They  understood  this  and  co- 
operated with  the  Government.  They  proceeded  to  execute  con- 
tracts on  recommendations  for  awards,  otherwise  the  large  require- 
ments of  the  Army  could  never  have  been  so  nearly  met. 

3.  Early  in  1918  the  Government  gave  the  claimant  a  contract  and, 
its  output  proving  satisfactory,  instructed  it  from  time  to  time  to 
keep  its  looms  in  continuous  operation.  A. contract  was  then  given 
claimant  for  100,000  yards  of  halter  webbing,  and  this  was  increased 
to  200,000  yards.  When  the  output  of  the  factory  overran  the  order 
by  some  15,000  yards,  this  excess  was  taken  by  means  of  a  purchase 
order. 
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4.  Claimant  was  urged  to  change  four  of  its  looms,  made  for  light 
goods,  so  that  they  would  be  suitable  for  weaving  halter  webbing. 
This  necessitated  a  complete  reconstruction  of  the  looms  and  was 
done  on  the  faith  of  orders  then  in  process  of  manufacture  and 
others  to  be  received. 

5.  About  the  end  of  October,  1918,  the  claimant  was  about  to  begin 
on  a  contract  for  200,000  yards,  wliich  had  been  verbally  agreed  upon^ 
but  which  had  not  been  signed  because,  through  a  mistake  of  the  web- 
bing section,  the  contract  as  drawn  erroneously  stated  the  specifica- 
tions. In  an  interview  between  Lieut.  Mathew^son,  of  the  webbing 
section,  and  claimant's  manager,  Mr.  Magee  (who  died  shortly  prior 
to  the  hearing  before  this  Board),  it  seems  to  have  been  understood 
that,  inasmuch  as  the  four  reconstructed  looms  would  shortly  be  in 
operation,  claimant's  production  would  amount  to  about  75,000  yards 
per  month,  and  that  the  pending  order  for  200,000  yards  should  be 
accordingly  increased  to  300,000  yards,  deliveries  to  be  made  at  the 
increased  rate,  beginning  with  December. 

6.  Owing  to  the  earlier  mistake  of  the  webbing  section  as  to  the 
specifications,  there  was  some  correspondence  leading  up  to  a  letter 
from  Lieut.  Mathewson,  dated  November  5,  1918,  to  the  claimant. 
His  letter  stated  that  the  contract  for  200,000  yards  would  be  can- 
celed, and  that  he  noted  the  claimant  would  accept  an  additional 
contract  for  about  300,000  yards.  The  letter  stated  the  specifications 
for  this  contract  correctly  and  added :  "  You  are  requested  to  ac- 
knowledge this  letter,  advising  if  this  understanding  is  correct.  If 
so,  a  contract  along  these  lines  will  be  sent  you,  subject  to  the  usual 
approvals."    Claimant  received  the  letter  November  6,  1919. 

7.  There  was  a  shortage  at  this  time  of  the  yarn  required  for  this 
webbing,  and  the  claimant,  on  receipt  of  this  letter,  made  its  commit- 
ments before  mailing  a  reply.  Under  date  of  November  12  it  re- 
plied, noting  the  cancellation  of  the  200,000-yard  order,  acknowl- 
edging the  correctness  of  the  specifications  for  the  300,000-yard  order, 
and  adding : 

*'  Will  you  kindly  let  us  have  our  contract  for  this  as  promptly  as 
possible,  as  our  yarn  is  commencing  to  come  in,  and  we  want  to  keep 
UD  our  quota  of  75,000  yards  per  month." 

Under  date  of  November  14  the  webbing  section  replied  that  the 
material  would  not  be  required. 

8.  Beconstruction  of  the  four  looms  was  completed,  and  they  were 
started  shortly  before  the  notice  that  no  further  webbing  would  bo 
needed,  but  no  material  of  any  consequence  was  manufactured  oa 
them. 

D.  Under  date  of  November  5,  1918,  Lieut.  Mathewson  forwarded 
a  recommendation  signed  by  his  superior,  Maj.  Richmond,  for  tho 
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;iOO,0()0-yard  order,  and  under  date  of  November  11,  1918,  the 
purchasing  department  issued  an  abstract  thereof.  This  abstract 
was  the  document  sent  to  the  inspectors  advising  them  that  a  formal 
contract  had  been  made  and  that  the  manufacture  thereunder  was 
subject  to  their  inspection. 

DECISION. 

1.  This  claim  appears  to  have  been  rejected  on  an  assumption  that 
there  was  no  acceptance  of  the  order  contained  in  the  letter  of 
November  5  until  November  12.  The  question  for  this  Board  is 
whether  the  minds  of  the  parties  met  on  the  terms  of  the  contract 
prior  to  November  12. 

2.  The  untimely  death  of  claimant's  manager,  Mr.  Magee,  made 
it  impossible  for  claimant  to  establish  a  telephone  conversation  be- 
tween him  and  Lieut.  Mathewson,  which  is  said  to  have  taken  place 
before  November  12,  but  which  Lieut.  Mathewson  does  not  remem- 
ber. 

3.  If  there  were  no  circumstances  in  the  case  other  than  the  letters 
of  November  5  to  the  claimant  and  the  claimant's  reply  of  November 
12,  it  would  be  clear  that  the  contract  was  consummated  on  Novem- 
ber 12  and  did  not  exist  prior  to  that  date.  Unless  there  is  some 
further  element  in  the  situation  which  placed  the  claimant  under 
obligation  to  proceed  before  November  12,  1918,  with  its  commit- 
ments, and  to  manufacture  under  the  300,000-yard  order,  it  is  not 
entitled  to  relief  under  the  act  of  Marth  2,  1919. 

4.  It  had  long  been  distinctly  understood  between  the  Govern- 
ment and  the  claimant  that  the  latter  was  to  keep  up  continuous 
production  and  to  increase  production  as  far  as  possible.  It  was 
understood  that  the  four  reconstruction  looms  were  about  ready  for 
operation.  It  was  understood  that  claimant  should  have  an  output 
of  75,000  yards  per  month  for  the  four  months  beginning  December 
1,  1918. 

5.  There  appears  to  have  been  no  confusion  as  to  the  understand- 
ing between  claimant  and  the  Government  concerning  the  specifica- 
tions, but  there  had  been  errors  on  the  part  of  the  Government  in 
stating  this  understanding  in  the  formal  contracts;  henoe  the  state- 
ment of  the  specifications  in  Lieut.  Mathewson's  letter  of  November 
5  and  the  request  for  an  acknowledgment  of  that  letter. 

6.  There  is  a  clear  inference  from  the  circumstances  that  had  the 
letter  of  November  5  misstated  the  specifications,  it  would  have 
been,  nevertheless,  the  duty  of  the  claimant  to  purchase  materials 
and  operate  its  looms  on  the  300,000-yard  order.  The  Government 
would  have  been  obligated  to  amend  the  statement  of  the  specifica- 
tions to  conform  to  the  understanding  definitely  established  by 
previous  interviews  and  by  the  course  of  dealing. 
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7.  Both  parties  seem  to  have  acted  on  the  letter  of  November  5 
without  waiting  for  the  reply.  The  commitments  by  claimant  prior 
to  November  12  evidence  its  action.  The  action  of  the  Government 
is  evidenced  by  a  recommendation  for  the  contract  forwarded  by 
Lieut.  Mathewson  on  November  5,  and  the  issuance  of  the  abstract 
of  the  contract  prepared  by  the  Government  for  the  inspectors  under 
date  of  November  11.  It  is,  therefore,  clear  that  the  minds  of  the 
parties  met  before  November  12,  1918,  on  a  contract  for  300,000 
yards  of  the  specified  webbing  at  a  fixed  price  and  terms  of  delivery, 
and  claimant  is  accordingly  entitled  to  relief. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17^  Purchase, 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  736. 

In  re  CLAIK  OF  THE  LIBERTY  COTTON  OIL  CO. 

1.  OEAL  AGEEEHEHTS  — BECISIOH — COHSIDERATIOH,  FAILURE  OF.— 
Where  a  representatiyes  of  the  War  Industries  Board  promised  a  maiLtt.- 
facturer  to  furnish  raw  linters  at  a  certain  price  if  the  manufaotnrer 
would  sell  certain  bleached  linters  it  had  on  hand  for  deliyery  to  the 
Canadian  Government,  which  the  manufacturer  airreed  to  do,  hut 
which  bleached  linters  were  rejected  by  the  munitions  contractor 
because  such  bleached  linters  did  not  meet  the  Speciilcations,  and  a 
new  airreement  was  entered  into  between  claimant  and  the  munitions 
contractor  whereby  claimant  was  to  furnish  entirely  diiferent  bleached 
linters,  thus  leaving  the  claimant  possessed  of  the  linters  which  he 
was  re(iuested  by  the  Government  to  sell  to  the  munitions  contractor, 
there  is  a  failure  of  consideration  for  the  agreement  by  the  War 
Industries  Board  to  furnish  raw  linters  at  the  llxed  price,  and  claimant 
can  not  recover  the  difference  between  the  price  so  fixed  and  What  it 
was  compelled  to  pfty  for  linters  in  order  to  fill  the  subsequent  agree- 
ment with  the  munitions  contractors. 

8.  CLAIK  AND  DECISION.— Claim  under  the  act  of  Harch  2,  1919,  for  the 
difference  in  price  at  which  raw  cotton  linters  were  agreed  by  a 
representative  of  the  War  Industries  Board  to  be  furnished  claimant 
and  the  price  claimant  was  compelled  to  pay  therefor.  Held,  claimant 
not  entitled  to  relief. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FIXDIXG  OF  FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $7,980  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  This  case  grows  out  of  the  following  facts 
and  circumstances : 

1.  On  the  14th  day  of  June,  1918,  a  large  number  of  the  bleachers 
of  raw-cotton  linters  in  this  country,  including  the  petitioner,  had 
a  conference  in  the  office  of  Mr.  George  E.  James,  chief  of  the  cotton 
and  cotton  linters  section  of  the  War  Industries  Board,  with  a  view 
to  agreeing  upon  a  price  at  which  bleached  cotton  linters  were  to  be 
sold.  A  tentative  agreement  had  already  been  entered  into  between 
the  Cotton  Seed  Crushers  (producers  of  raw  linters)  and  the  War 
Industries  Board  that  the  price  at  which  Cotton  Seed  Crushers  would 
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sell  raw  linters,  out  of  which  bleached  linters  are  made  by  the  process 
of  refinement,  would  be  $4.67  per  hundred  pounds  f .  o.  b.  points  of 
production.  Through  the  medium  of  what  was  called  the  linter  pool, 
an  undertaking  was  effected  by  which  the  Cotton  Seed  Crushers 
would  receive  $4.67  per  hundred  pounds  of  raw  linters  at  the  points 
of  production,  but  that,  in  order  to  equalize  freight  and  other  charges 
throughout  the  country,  the  party  buying  raw  linters,  should  be  re- 
quired to  pay  $6  per  hundred  pounds  delivered  It  was  in  connection 
with  these  matters  that  an  effort  was  made  to  reach  an  agreement  as 
to  the  price  which  bleachers  of  cotton  linters  should  charge  for  the 
finished  product.  It  is  clear,  however,  that  at  the  conference  of  June 
14, 1918,  no  agreement  was  entered  into  respecting  the  price  at  which 
bleachers  should  sell  their  bleached  linters. 

2.  It  is  alleged  by  petitioner,  however,  that  at  that  meeting  peti- 
tioner submitted  a  statement  of  costs  of  raw  material,  labor,  etc., 
which  justified  a  selling  price  of  bleached  cotton  linters  at  $14.33 
per  hundred  pounds.  Petitioner  alleges  further  that  at  the  time 
this  conference  took  place  Mr.  George  R.  James  introduced  him 
to  Mr.  J.  T.  Skelly,  vice  president  of  the  Hercules  Powder  Co., 
who  desired  to  buy  some  bleached  linters,  and  that  Mr.  Skelly 
objected  to  the  price  of  $14.33  per  hundred  pounds,  and  that  there- 
upon Mr.  James  agreed  with  petitioner's  president,  Mr.  Joseph  F. 
Rumsey  that  if  petitioner  would  sell  at  the  price  of  $12.25  per 
hundred  pounds  1,000  bales  of  bleached  linters  which  petitioner  had 
on  hand  at  that  time,  to  be  used  in  the  filling  of  a  contract  with  the 
Canadian  Government,  Mr.  James  would  guarantee  that  petitioner 
would  secure  at  $4.67  per  hundred  pounds  f.  o.  b.  its  plant  1,200 
bales  of  raw-cotton  linters  with  which  to  replace  the  1,000  bales 
of  bleached  linters  so  sold.  And  it  is  alleged  that  the  1,000  bales 
of  bleached  linters  were  thereupon  sold  to  the  Hercules  Powder  Co. 
at  the  price  of  $12.25  per  hundred  pounds,  and  that  petitioner  was 
required  to  purchase  in  the  open  market  at  $6  per  hundred  pounds 
f.  o.  b.  its  plant  1,200  bales  of  raw  linters  from  which  to  manufac- 
ture and  replace  the  said  1,000  bales  of  bleached  linters.  The  differ- 
ence between  the  $4.67  per  hundred  pounds  and  $6  per  hundred 
pounds  on  1,200  bales  of  raw  linters  is  the  basis  of  the  claim  here 
presented. 

3.  After  the  conference  of  June  14,  1918,  Mr.  Rumsey,  petitioner's 
president,  went  to  Wilmington  and  there  entered  into  a  contract 
with  the  Hercules  Powder  Co.,  under  date  of  June  15,  for  1,000 
bales  of  bleached  linters  at  $12.25  per  hundred  pounds  f.  o.  b. 
Oklahoma  City.  Immediately  after  this  contract  was  entered  into, 
and  before  there  was  any  delivery,  and  at  the  special  invitation  of 
Mr.  Rumsey,  the  Hercules  Powder  Co.  sent  an  inspector  to  peti- 
tioner's plant  to  inspect  and  test  the  bleached  linters  which  peti- 
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tioner  had  on  hand  and  proposed  to  deliver  under  the  contract. 
The  bleached  linters  proved  to  be  totally  unfit  for  the  purpose  for 
which  they  were  bought  and  they  were  rejected.  Subsequent  thereto 
and  after  considerable  correspondence  petitioner  consented  to  the 
cancellation  of  the  contract  of  June  15  and  entered  into  a  new  agree- 
ment with  the  Hercules  Powder  Co.,  under  date  of  July  6,  1918, 
by  which  petitioner  undertook  to  manufacture  or  refine  1,000  bales 
of  bleached  linters  to  meet  the  specifications  of  the  Hercules  Powder 
Co.  Petitioner  did  thereafter  fulfill  this  order  and  received  pay- 
ment therefor  in  accordance  with  its  terms. 

DECISION. 

1.  From  the  view  here  taken  of  this  case  it  is  not  necessary  to  enter 
upon  a  discussion  as  to  the  authority  of  Mr.  James,  in  the  circum- 
stances described,  to  bind  the  (lovernment  of  the  United  States  under 
a  contract  coming  within  the  purview  of  the  act  of  March  2,  1919. 
Nor  is  it  necessary  to  pass  upon  the  question  as  to  whether  or  not 
Mr.  James  did  enter  into  the  agreement  as  alleged  by  the  petitioner. 
The  gist  of  the  petitioner's  claim  is  that  the  1,000  bales  of  bleached 
linters  in  question  had  been  secured  by  it  upon  a  basis  of  $4.67  per 
100  pounds  for  the  raw  material,  and  that  this  1,000  bales  of  bleached 
linters  was  secured  for  the  purpose  of  filling  a  contract  with  the 
Canadian  Government,  and  that  having  supplied  this  1,000  bales 
of  bleached  linters  to  the  Hercules  Powder  Co.  in  pursuance  of 
the  agreement  made  with  Mr.  James,  and  having  been  compelled  to 
pay  $6  per  hundred  pounds  for  1,200  bales  of  raw  linters  with  which 
to  replace  this  1,000  bales  to  be  used  in  the  Canadian  contract,  it  is 
entitled  to  recover  the  difference  between  $4.67  per  hundred  pounds 
and  $6  per  hundred  pounds  on  1,200  bales. 

2.  Even  if  the  statements  made  by  Mr.  James  might  be  construed 
as  an  agreement  upon  the  part  of  the  Government  to  see  that  peti- 
tioner was  reimbursed  for  the  difference  between  $4.67  per  hundred 
pounds  and  $6  per  hundred  pounds  for  1,200  bales  of  raw  linters, 
still  petitioner  would  not  be  entitled  to  recover,  because  petitioner 
had  no  bleached  linters  which  met  either  the  old  Army  specifications 
or  the  new  Army  specifications  of  February  28, 1918,  or  the  specifica- 
tions of  the  Hercules  Powder  Co.,  as  being  suitable  for  nitration. 
This  conditioil  was  frankly  admitted  by  the  petitioner  in  the  cor- 
respondence which  subsequently  took  place  with  the  Hercules  Powder 
Co.,  and  the  contract  between  the  Hercules  Powder  Co.  and  the 
petitioner  for  the  1,000  bales  of  bleached  linters  which  was  alleged 
to  have  been  purchased  to  fill  the  Canadian  contract  was  canceled 
by  mutual  consent  because  petitioner  had  no  bleached  linters  which 
ccuH  properly  be  delivered  under  the  terms  of  the  contract  with 
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the  Hercules  Powder  Co.  Subsequent  to  this  cancellation  petitioner 
undertook,  at  its  own  urgent  request,^  to  manufacture  or  refine  1,000 
bales  of  bleached  linters  to  be  delivered  to  the  Hercules  Powder  Co. 
If  there  had  been  any  liability  resting  upon  the  part  of  the  Govern- 
ment by  virtue  of  the  sale  to  the  Hercules  Powder  Co.  of  June  15 
of  the  1,000  bales  of  bleached  linters,  the  Government  would  have 
been  completely  relieved  of  any  such  liability  by  virtue  of  the  subse- 
quent agreement  of  July  6  entered  into  by  petitioner  and  the  Her- 
cules Powder  Co.  for  an  entirely  different  1,000  bales  of  bleached  lin- 
ters, which  can  in  no  case  be  regarded  as  bleached  linters  which 
the  petitioner  had  on  hand  for  the  purpose  of  fulfilling  the  Canadian 
contract. 

3.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case 
must  be  denied. 

DISPOSITION. 

A  copy  of  this  finding  of  facts  and  decision  will  be  transmitted 
to  the  Claims  Board,  Ordnance  Department,  for  its  information. 
Col.  Delafield  and  Mr.  Hardin<y  concurring. 
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Cases  Nos.  746  and  747. 

In  re  CLAIM  OF  BOHHEB  STEEL  GO. 

1.  ALLOCATION  BY  AKEEICAH  IBON  ft  STEEL  INSTITUTE.— Where  a  maun- 

factnring  company  was  notified  by  the  American  Iron  A  Steel  Institute 
that  a  quantity  of  shell  steel  was  allocated  to  it,  contract  for  which 
should  be  negotiated  "  with  Army  Ordnance  in  the  nsnal  manner/'  and 
claimant  did  not  regard  the  notification  as  an  order,  there  was  no 
agreement  within  the  meaning  of  the  act  of  Karch  2,  1919. 

2.  CLAIM  AND  DECISION. — Both  claims  arise  nnder  the  act  of  March  2,  1919. 

Claim  No.  746  is  for  |92,438.07,  the  Talne  of  raw  materials  purchased 
under  an  alleged  oral  agreement  that  the  CK>Ternment  would  take 
claimant's  capacity  production  of  shell  steel.  Claim  No.  747  is  for 
1181,374.03,  the  value  of  raw  materials  purchased  on  the  faith  of  an 
allocation  of  11,850  tons  of  shell  steel  by  the  American  Iron  &  Steel 
Institute, 'on  which,  however,  no  contract  was  awarded.  Belief  denied 
on  both  claims,  because  the  evidence  failed  to  establish  the  alleged 
agreements. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  arise  under  the  act  of  March  2,  1919.  A  statement 
of  claims,  Form  B,  has  been  filed  in  each  case  under  Purchase,  Stor- 
age, and  Traffic  Division  Supply  Circular  No.  17,  1919,  for  (claim 
746)  $92,438.07,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States  on  or  about 
the  15th  day  of  July,  1918,  and  (claim  747)  for  $181,374.03,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States  on  or  about  the  15th  day  of  July,  1918. 

2.  The  claimant  states  in  its  claim  746  that  the  War  Industries 
Board  agreed  with  the  claimant,  that  in  consideration  of  its  purchas- 
ing sufficient  raw  materials,  including  ore,  coke,  coal,  etc.,  for  com- 
plete operation  during  the  winter  of  1918-19,  the  War  Industries 
Board,  acting  in  conjunction  with  the  Ordnance  Department,  would 
arrange  to  have  placed  with  the  claimant  an  order  or  orders  for  suffi- 
cient tonnage  of  shell  steel  to  consume  the  said  raw  materials  pur- 
chased by  the  claimant,  that  the  claimant  was  requested,  advised,  and 
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ordered  by  J.  Leonard  Replogle,  director  of  steel  supply  of  the  War 
Industries  Board,  and  Maj.  W.  M.  MacCleary  of  the  Ordnance  De- 
]>artment,  to  devote  its  plant  entirely  to  the  manufacture  of  shell 
steel,  and  that  claimant  was  urged  to  have  on  hand  sufficient  quantity 
of  raw  material  prior  to  the  cessation  of  lake  traffic  to  last  during 
the  winter  of  1918-19,  and  that  the  claimant  placed  orders  for  coal, 
coke,  and  materials  necessary  to  keep  its  plant  running  through  the 
winter  of  1918-19.  It  claims  a  loss  on  said  necessary  materials  pur- 
cliased  of  $92,438.07. 

3.  Claim  747  states  the  facts  set  forth  in  claim  746  and  also  that 
the  claimant  on  November  6,  1918,  received  advices  that  an  order 
for  11,850  tons  of  shell  steel  was  given  it;  that  its  representative, 
H.  S.  Uphouse,  was  informed  by  Lieut.  Keating  in  Washington  on 
November  12, 1918,  that  the  order  was  going  through ;  that  the  claim- 
ant had  obtained  supplies  of  sufficient  raw  materials,  including  ore, 
coal,  coke,  ferromanganese,  etc.,  to  manufacture  said  11,850  tons 
of  steel  on  the  terms  set  forth  in  the  preceding  paragraph ;  that  on 
December  14,  1918,  the  claimant  received  notice  from  Lieut.  Keating 
that  the  formal  order  for  said  steel  would  not  be  issued.  It  claims  a 
loss  on  the  materials  purchased  necessary  for  said  alleged  order  of 
11,850  tons  of  $181,374.03. 

4.  Claimant  amended  its  claim  at  the  trial  (p.  51) — 

"  So  as  to  *  *  *  claim  for  the  capital  invested  by  the  company 
in  this  business  which  it  had  for  the  Government  and  which  *  *  * 
has  been  nonproductive  for  a  considerable  length  of  time,  under 
authority  of  Supply  Circular  111  and  the  decision  of  the  Board  of 
Contract  Adjustment  in  the  case  of  Levi  Mattress  Co.,  No.  173,  book  2. 
page  285." 

5.  The  two  claims  may  be  considered  together.    The  questionsr  are : 

(1)  Did  the  claimant  purchase  the  materials  as  set  forth  in  claim 
746  on  the  faith  of  an  agreement  for  capacity  production  through  the 
fainter  of  1918-19? 

(2)  Did  the  claimant  receive  an  order  for  11,850  tons  of  steel  and 
did  it  purchase  materials  necessary  to  fulfill  said  alleged  order  on 
the  faith  of  an  agreement  for  capacity  production  of  steel  during  the 
winter  of  1918-19? 

6.  The  Donner  Steel  Co.  during  the  years  1917-18  was  engaged  in 
the  manufacture  of  steel  at  Buffalo,  N.  Y.  It  also  has  furnaces  for 
the  manufacture  of  pig  iron  and  for  reducing  manganese  ore  at  Tona- 
wanda,  N.  Y.  The  corporation  was  organized  on  or  about  Januarv' 
1 ,  1916.  Because  of  its  location  the  company  has  difficulty  in  obtain- 
ing  supplies  of  raw  materials,  such  as  coal,  coke,  and  ore,  during  the 
winter.  The  navigation  on  Lake  Erie  closes  during  the  winter 
months.     Deep  snows  in  that  region  often  make  it  difficult  during 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  639 

the  winter  to  transport  raw  materials  by  rail.  In  the  fall  of  the  year 
1917  the  Donner  Steel  Co.  was  much  in  need  of  fuel  and  other  raw 
materials.  On  September  28, 1917,  the  claimant  wrote  the  Priorities 
Committee  as  follows : 

"We  will  be  obliged  to  suspend  operations  in  our  open-hearth 
department  due  to  our  inability  to  obtain  sufficient  gas  coal  from  the 
Pittsburgh  Coal  Company  at  Pittsburgh,  and  the  Rochester  &  Pitts- 
burgh Coal  Company  of  Buffalo ;  also  slack  from  the  Lake  Erie  Coal 
Company  of  Buffalo,  with  whom  we  have  contracts,  which  will 
result  in  delaying  shipments  of  shell  steel,  account  War  Department 
order  G.  A.  178. 

"  We  hereby  make  application  for  the  issue  of  priority  certificate 
under  the  classification  determined  by  you,  which  will  be  filled  out 
upon  receipt  and  returned  in  order  that  you  may  authorize  the  above 
companies  to  ship  us  sufficient  coal  to  continue  operation." 

On  October  6,  1917,  the  Priorities  Committee  replied  as  follows: 

"  Eeplying  to  your  letter  of  September  28  (our  file  No.  108)  with 
reference  to  your  inability  to  obtain  sufficient  gas  coal  from  the 
Pittsburgh  Coal  Company  of  Pittsburgh,  Pa.,  andthe  Rochester  snxd 
Pittsburgh  Coal  Company  of  Buffalo,  and  slack  from  the  Lake  Erie 
Coal  Company  of  Buffalo,  we  beg  to  advise  that  the  question  of 
supply  and  distribution  of  coal  is  a  problem  primarily  for  the  con- 
sideration of  H.  H.  Garfield  of  this  city,  who  has  been  appointed 
by  the  President  as  United  States  Fuel  Administrator.  We  are  for- 
warding your  letter  to  him  and  if  the  difficulty  continues  would 
suggest  that  you  conmiunicate  with  him  direct." 

William  H.  Donner,  president  of  the  company,  informed  J.  L. 
Replogle,  director  of  steel  supply  of  the  War  Industries  Board,  of 
the  shortage.  Mr.  Beplogle  called  on  the  Fuel  Administrator  and 
discussed  claimant's  shortage  of  coal  and  coke.  On  January  18, 
1918,  Mr.  Replogle  telegraphed  the  claimant  as  follows: 

"  Have  secured  exemption  for  your  company  from  proclamation 
of  Fuel  Administration  with  understanding  that  one  hundred  per 
cent  of  your  operations  during  mentioned  period  will  be  on  Emer- 
gency Fleet  orders  and  other  urgent  Government  necessities.'' 

The  "  mentioned  period  "  in  said  telegram  means  the  time  during 
which  the  claimant  continued  on  the  preference  list  for  fuel.  (Testi- 
mony, p.  49.) 

It  is  customary  for  steel  manufacturers  to  order  new  materials 
from  6  to  12  months  in  advance  of  use  (p.  41).  The  claimant,  after 
it  was  placed  on  the  preference  list,  ordered  large  quantities  of  coal 
and  coke  in  the  early  months  of  the  year  1918.  In  April,  1918,  it 
received  and  stored  20,826  tons  of  coke  and  in  May  7,548  tons  and  in 
June  and  July  8,424  tons.  In  September,  1918,  it  received  and  stored 
7,429  tons  of  gas  coal  and  in  October  11,819  tons,  and  in  November 
4,555  tons. 
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On  July  16, 1917,  the  claimant  entered  into  a  contract  with  Crocker 
Bros,  in  New  York  City  for  600  tons  of  ferrosilicon  at  $130  per  ton. 
The  contract  provides : 

"  In  case  of  strikes  *  *  *  or  other  occurrences  beyond  the  con- 
trol of  the  sellers  the  supplies  of  metal  now  contracted  for  may  be 
suspended  during  their  continuance." 

An  embargo  was  placed  on  the  exports  of  said  ferrosilicon  from 
the  Dominion  of  Canada  in  1917.  The  claimant  received  the  said 
600  tons  through  the  year  1918  (p.  138).  It  also  ordered  ferroman- 
ganese  ore  in  the  year  1917  and  early  in  the  year  1918  (p.  125),  which 
it  reduced  in  one  of  its  furnaces  at  Tonawanda,  N.  Y.,  and  sold  to 
various  parties.  The  claimant  increased  its  production  from  time 
to  time  and  during  the  month  of  November,  1918,  produced  approxi- 
mately 10,000  tons  of  steel  (p.  269). 

7.  William  H.  Donner  made  frequent  calls  during  the  year  1918 
on  Mr.  Eeplogle.  director  of  steel  supply  of  the  War  Industries 
Board,  and  his  assistant,  Edwin  E.  Sawyer,  and  on  Col.  W.  M.  Mac- 
Cleary  of  the  raw  materials  section,  Procurement  Division  of  the 
Ordnance  Corps,  to  ask  for  orders.    He  testified : 

•'I  remember  we  were  told  that  we  would  be  given  all  the  shell 
steel  orders  that  we  could  roll  for  the  next  six  months — this  was  in 
October.  *  *  *  Mr.  Eeplogle  told  me  that  at  one  time  and  I  think 
Mr.    Sawver   made   the   same   statement   and    Colonel    MacCleary 

*  *     *    'in  1918."    (P.  66.) 

"  They  told  me  that  they  could  give  me  orders  for  30,000  to  50,000 
tons  of  shell  steel  as  soon  as  we  were  in  a  position  to  fill  the  orders, 
and  that  they  would  give  us  orders  from  time  to  time,  at  the  price 
they  could  use  shell  steel  shipped  from  Buffalo  to  best  advantage. 

*  *  *  We  were  in  best  position  to  ship  shell  steel  to  Canada  and 
New  England  (p.  59).  That  they  did  not  want  to  place  them  [orders] 
too  far  ahead."    P.  78.) 

Mr.  Replogle  and  Col.  MacCleary  urged  Mr.  Donner  to  use  his  best 
efforts  to  increase  the  claimant's  tonnage  of  projectile  steel.  Col. 
MacCleary  urged  Mr.  Donner  in  August  and  September  1918  (p. 
183),  to  get  as  much  raw  material  ahead  as  he  could  so  that  he  could 
keep  the  forging  plants  going.  Maj.  MacCleary  testified  (p.  227), 
"  I  told  him  we  would  use  his  capacity  as  long  as  the  war  lasted ;" 
(p.  211)  that  that  there  was  no  agreement  with  the  Donner  Steel  Co. 
that  the  (lovernment  would  take  all  they  produced  and  in  whatever 
form  they  produced  it.  Mr.  Replogle  stated  (p.  29)  .that  in  his  talk 
with  steel  manufacturers  he  never  emphasized  the  acquisition  of  ma- 
terials as  it  was  a  continual  fight  to  get  even  the  amount  needed  for 
their  current  operations,  that  he  thought  the  claimant  did  not  catch  . 
up  with  its  coal  supply  until  near  armistice  time.  Mr.  Replogle  (pp. 
32,  40,  and  42)  and  Col.  MacCleary  (pp.  214  and  215)  both  testified 
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that  they  made  no  agreement  with  the  claimant  which  obligated  it  to 
supply  itself  with  sufficient  materials  to  keep  its  plant  running 
during  the  winter  of  1918-19.  Mr.  Sawyer  testified  (p.  177)  that, 
although  the  War  Industries  Board  was  urging  the  claimant  and 
other  manufacturers  to.  manufacture  capacity  production  of  steel  it 
was' understood  that  the  manufacturers  must  make  contracts  from 
time  to  time  with  France,  England,  and  the  United  States,  and  that 
the  manufacturers  knew  they  were  taking  the  risk  of  the  termination 
of  the  war  in  accepting  such  orders. 

8.  In  November,  1918,  the  claimant  had  the  following  contracts 
with  the  United  States  Government  which  had  not  been  completed : 

P-13941-S421-A,  dated  August  21, 1918,  for  18,912  tons  shell  steel 
biUets. 

P-14069-3436-A,  dated  August  23,  1918,  for  18,823  tons  shell  steel 
billets. 

P-14365-2387-ME,  dated  August  27, 1918,  for  14,688  pounds  boiler 
plates. 

P-14413-2398-ME  for  3,672  pounds  boiler  plates. 

P-14918-5098  dated  September  12, 1918,  for  2,875  tons  steel  plates. 

P-17942-170P-GI,  for  500  tons  pig  iron. 

The  claimant  also  had  in  November,  1918,  contracts  with  Great 
Britain  and  France  for  steel.  It  had  a  contract  with  France  for 
16,087 .tons  of  steel  which  it  never  completed  (p.  256) . 

9.  During  November,  1918,  the  claimant  continued  to  do  certain 
work  on  its  contracts  with  France  and  also  with  Great  Britain.  It 
arranged  with  the  United  States  to  substitute  billets  or  slabs  for 
shell  steel  ordered,  and  continued  its  work  under  its  contracts  with 
the  United  States  until  January  15, 1919. 

(P.  278:)  The  claimant  endeavored  to  secure  commercial  business 
after  the  armistice,  but  failed  to  obtain  many  orders.  (P.  284:)  It 
made  steel  billets  in  the  spring  of  1919  and  sold  them  at  2^  cents  per 
pound,  although  it  had  previously  received  3i  cents  per  pound  from 
the  Government.  (P.  285:)  The  said  business  was  conducted  at  a 
loss  because  the  claimant  could  not  operate  at  full  capacity.  (P.  73 :) 
The  claimant  closed  down  its  open-hearth  furnaces  and  blast  furnaces 
for  five  or  six  weeks  after  January  15, 1918. 

When  asked  how  long  it  would  take  the  claimant  to  stop  its  Gov- 
ernment business  and  get  into  production  in  commercial  business,  Mr. 
Eeplogle  testified  (p.  46:) 

"  I  think  the  transition  would  be  a  very  simple  matter.  I  do  not 
think  it  would  be  a  serious  matter  at  all.  I  would  not  think  that  it 
would  take  over  thirty  days  to  get  to  a  commercial  basis,  because  his 
products  outside  of  projectile  steel  are  to-day  very  similar  to  what 
they  were." 
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10.  The  items  of  the  claims  are  as  follows : 

Claim  #746: 

736  tons  ferromanganese,  (S^  $146.86 $108, 118. 33 

512.96  tous  ferrosilicon,  (g  $111.45 57, 170. 10 

1,528  tons  coke  on  hand,  (a  $10.288 15. 721.  43 

15  910  tons  coal  on  hand,  (ci}  $4.625 1 73,  595.  24 

300  tons  ferrosillcon  (Crocker  Bros.),  Q  $26.78 8,0^6. 12 

Cost  of  storing:  gas  coal 12,' 879. 31 

Cost  of  storing  coke 1, 353. 12 

Interest  on  capital  invested  in  coiil  and  coke  to  June  1, 1919 3, 506. 39 

Total 280,  390. 04 

Less  736.02  tons  ferronianganese,  (a  $90 $66, 258. 00 

Less  512.96  tons  ferrosillcon,  @  $85 43, 601.  60 

Less  1,528  tons  coke,  ^  $6.16 9, 412. 08 

Less  15,910  tons  gas  coal,  (g)  $4.31 68, 680. 29 

Total  deductions 187, 951. 97 

Balance  claimed  under  claim  #746 92,438.07 

Claim  #  747: 

131.08  tons  ferromanganese,  @  $142.48 $18,778.86 

Saws,  saw  billets,  air  hose,  and  armature 9,  472. 66 

14,968  tons  of  coke  on  hand,  @  $10.28 153, 995. 27 

7,893  tons  of  gas  coal  on  hand,  @  $4.62 36, 510. 65 

57.06  tons  of  ferro-silicon,  @  $26.78 1,542.87 

Storing    coke 13. 175. 92 

Storing  gas  coal 6.393.33 

Equipment  of  commissary 3,090.94 

Interest  on  capital  invested 11,545.33 

Loss  incurred  on  account  of  shutdown  of  plant 68, 432.  75 

Moving   crane 49. 03 

Total 322,  987.  61 

Less  deduction  for  131  tons  ferromanganese,  @  $90_  $11, 682. 00 

Less  allowance  on  hot  saws,  air  hose,  armature 3,  500. 00 

Less  14,968  tons  of  coke,  @  $6.16 92, 199.  08 

Less  7,893  tons  of  gas  coal,  @  $4.32 34,  072.  50 

Total  deductions 141, 613. 58 

Leaving  a  balance  claimed  under  claim  #  747  of 181,374.03 

11.  In  claim  747  the  claimant  states  that  on  November  6,  1918,  it 
received  advices  that  it  had  been  given  an  order  for  11,850  tons  of 
shell  steel.  The  American  Iron  &  Steel  Institute  sent  the  claimant  a 
letter  dated  November  6, 1918,  which  reads  as  follows : 

"  The  Sub-Committee  on  Steel  Distribution  apportion  the  Donner 
Steel  Company  the  following  shell  steel  tonnage : 


Net  tons. 

Description. 

Forging  maker. 

Delivery. 

n,850 

ftA"  diagonal  Gothic  or  R.  C. 
sq.  for  U.  8. 155  m/m. 

Fairfax  Forgings  (Ltd.),  Mon- 
treal. Que.,  Canada. 

4,345  tons  each,  February  & 
Mar.,  '),160  tons  April. 

"  You  will  note  that  the  above  tonnage  is  merely  a  continuation  ot 
steel  supply  for  Fairfax  Forgings  (Ltd.),  19,750  tons  of  which  is 
already  on  your  books  under  item  #117  for  delivery  September  to 
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January.  Delivery  of  this  additional  11,850  tons  beginning:  Feb- 
ruary is  not  to  be  taken  literally,  since  we  understand  same  is  to 
commence  upon  completion  of  your  item  #117  and  then  continue 
at  the  rate  indicated. 

"The  War  Industries  Board  has  been  advised  of  this  allocatioxi^ 
and  we  understand  you  will  complete  your  nec/otiatlons  with  A7'my 
Ordnance  in  the  usual  manner." 

Harry  G.  Uphouse,  sales  manager  of  the  claimant,  testified  that  he 
called  on  Lieut.  Keating,  of  the  Ordnance  Corps,  on  November  12, 
1918,  mentioned  the  allocation  of  November  6,  1918,  and  asked  if 
claimant  would  secure  the  order,  and  that  Lieut.  Keating  said  (p.  97)  : 

*'  That,  although  the  armistice  was  signed,  he  had  no  word,  in  so 
far  as  their  department  was  concerned,  that  war  was  over,  and  they 
would  issue  that  order  in  the  usual  manner  unless  there  was  some 
information  to  the  contrary ;  could  expect  our  order  in  a  few  days." 

In  November,  1918,  the  Ordnance  Department  was  not  issuing  pro- 
curement orders  to  contractors,  but  in  proper  cases  issued  copies  of 
requisitions  for  contracts  (p.  234).  On  November  8,  1918,  Mr. 
Replogle  w^rote  Col.  MacCleary  as  follows : 

'"Reference  your  letter  date  November  1st.  File- Army  No. 
C-2(X)8,  Raw  Materials  #219,  Proc.  Ord.,  requesting  allocation  of 
11,850  tons  of  shell  steel  for  U.  S.  155  m/m  to  be  shipped  to  Fairfax 
F'orgings  (Ltd.),  Montreal,  Quebec. 

"Allocation  made  to  Donner  Steel  Company  for  delivery,  4,345 
tons  each,  Feb.  and  March,  3,160  tons  April." 

On  November  25,  1918,  Col.  MacCleary  wrote  J.  L.  Replogle  as 
follows : 

"  1.  Reference  is  made  to  shell  distribution  item  No.  266  and  your 
letter  of  Movember  7th  allocating  11,850  tons  of  shell  steel  to  the 
Donner  Steel  Company  for  delivery  to  the  Fairfax  Forgings  Com- 
pany (Ltd.),  Montreal,  on  allocation  No.  Ord.  1124. 

"  2.  It  is  requested  by  this  department  that  you  cancel  this  alloca- 
tion, as  this  department  has  been  instructed  not  to  procure  steel  for 
these  forgings." 

On  December  10,  1918,  H.  G.  Uphouse  wrote  Col.  MacCleary  as 
follows : 

"We  were  advised  bv  the  subcommittee  on  steel  distribution, 
American  Iron  &  Steel  Institute,  under  date  of  November  6th,  that 
there  has  been  allocated  to  us  11,850  net  tons  of  6^"%''  diagonal  gotliic 
or  R.  C.  squares  for  U.  S.  155  m/m  shells  for  shipment  to  Fairfax 
Forgings  (Ltd.),  Montreal,  Canada,  4,345  tons  each,  to  be  delivered 
during  February  and  March,  and  3,160  tons  in  April. 

"  'VVhen  the  writer  was  in  Washington  on  Nov.  13th,  Lieut.  Hunt* 
ley  stated  he  had  the  requisition  and  would  forward  it  to  us  that 
week.  In  order  to  clear  our  records,  will  you  please  advise  whether 
you  have  sent  the  order  to  Buffalo  to  cover  this  transaction." 
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On  December  12, 1918,  Lieut.  E.  F.  Keating  replied  as  follows : 

"  I  am  directed  by  the  Chief  of  Ordnance  to  acknowledge  and  reply 
to  your  letter  of  December  10th  with  reference  to  11,850  tons  of 
standard  gothic  billets  for  the  manufacture  of  155  m/m  shell-body 
forgings  which  this  department  intended  to  place  with  you  for  ship- 
ment to  the  Fairfax  Forgings  (Ltd.). 

"  This  information  was  given  you  subject  to  the  approval  of  the 
Board  of  Review  of  the  Procurement  Division.  At  the  time  you 
were  in  Washington  it  was  fully  expected  that  this  order  would  be 
placed.  The  Board  of  Eeview  have  disapproved  this  purchase,  conse- 
quently contract  will  not  issue." 

J.  L.  Beplogle,  of  the  War  Industries  Board,  testified  (p.  7) : 

"  We  made  no  contracts  with  the  manufacturers.  Contracts  were 
made  direct  with  the  governmental  departments." 

The  American  Iron  &  Steel  Institute  acted  entirely  in  an  advisory 
capacity.  It  had  no  governmental  authority  (p.  9).  Mr.  Replogle 
testified  (p.  12)  the  allocation  of  the  American  Wire  &  Steel  Insti- 
tute directed  to  the  claimant "  was  only  a  suggestion,  because  the  steel 
trade  generally  knew  that  they  acted  only  in  an  advisory  capacity ;" 
that  the  said  allocation  gave  the  claimant  notice  that  it  must  nego- 
tiate with  Ordnance  for  an  order  if  it  expected  to  get  it. 

DECISION. 

1.  In  September,  1917,  claimant  found  it  impossible  to  obtain  a  suf- 
ficient supply  of  coal  to  operate  its  plant.  This  was  due  in  part 
to  the  difficulty  of  transporting  coal  to  Buffalo  during  the  winter 
season  and  in  part  to  the  war  emergency  which  compelled  the  Gov- 
ernment to  give  certain  manufacturers  priorities  in  obtaining  sup- 
plies of  fuel.  The  claimant  then  approached  the  Priorities  Board 
and  was  referred  by  it  to  the  Fuel  Administrator.  Later  Mr.  Don- 
ner  explained  the  situation  to  Mr.  Replogle,  who  telegraphed  Mr. 
Donner  in  January,  19^8,  that  the  claimant  had  been  placed  on  the 
preference  list  by  the  Fuel  Administrator,  with  the  understanding 
that  its  entire  product  should  be  sold  to  the  Government.  Early 
in  1918  the  claimant  placed  large  orders  for  coal  and  coke.  It  had 
ordered  large  quantities  of  ferromanganese  ore  in  1917,  which  it 
imported  from  distant  points.  It  was  prudent  for  the  claimant  to 
order  large  supplies  of  raw  material  in  advance,  because  (1)  it  was 
the  usual  custom  of  careful  manufacturers  in  the  steel  trade,  (2)  it^s 
geographical  position  made  it  difficult  to  obtain  such  supplies  in 
winter,  (3)  during  the  emergency  it  was  difficult  for  the  steel  manu- 
facturers to  obtain  sufficient  supplies,  (4)  it  anticipated  large  orders 
from  the  United  States,  France,  and  Great  Britain. 
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2.  The  claimant  continued  operations  under  its  contracts  with  the 
United  States  Government  until  January  15,  1919.  Its  unfulfilled 
contract  with  France  for  16,087  tons  of  steel  was  sufficient  work 
to  continue  its  operations  until  March  5,  1919,  which  was  through 
the  winter  of  1919. 

The  claimant's  inability  to  get  back  to  a  paying  conmiercial  basis, 
in  spite  of  more  than  two  months  of  activity  on  orders  of  the  United 
States  after  the  armistice,  is  to  be  regretted.  Mr.  Beplogle,  an  ex- 
perienced steel  manufacturer,  is  of  the  opinion  (p.  46)  that  its  transi- 
tion to  a  commercial  basis  should  not  have  taken  more  than  30  days. 

3.  Mr.  Donner's  statement  that  Col.  MacCleary  said  in  October, 
1918,  claimant  would  be  given  all  the  steel  orders  it  could  roll  dur- 
ing the  winter  of  1918-19,  and  that  the  orders  would  be  given  from 
time  to  time  as  demands  from  the  Buffalo  region  arose,  is  not  in 
accord  with  Col.  MacCleary's  testimony  (p.  227),  "I  told  him 
we  would  use  his  capacity  as  long  as  the  war  lasted"  ;  (p.  211) 
"  there  was  no  agreement  with  the  Donner  Steel  Co.  that  the  Gov- 
ernment would  take  all  they  produced  and  in  whatever  form  they 
produced  it"  ;  and  (p.  215)  that  he  made  no  agreement  with  the 
claimant  which  obligated  it  to  supply  itself  with  raw  materials  to 
keep  its  plant  running  in  full  capacity  during  the  winter  1918-19. 
Further,  both  Mr.  Replogle  (p.  42)  and  Mr.  Sawyer  (p.  135)  de- 
nied that  they  made  any  agreement  with  the  claimant  which  obli- 
gated it  to  supply  itself  with  sufficient  materials  to  keep  its  plant 
running  during  the  winter  1918-19. 

4.  The  letter  of  the  American  Iron  and  Steel  Institute,  dated  No- 
vember 6,  1918,  to  the  claimant  advising  it  that  an  additional  11,850 
tons  of  steel  had  been  allocated  to  it,  expressly  states : 

"  You  will  complete  your  negotiations  with  Army  Ordnance  in 
the  usual  manner." 

The  said  letter  was  not  an  order.  The  American  Iron  and  Steel 
Institute  acted  entirely  in  an  advisory  capacity.  In  this  case  it  had 
no  governmental  authority  to  place  an  order.  The  claimant  did  not 
regard  it  as  an  order,  for  its  sales  manager,  Harry  G.  Uphouse,  in- 
quired of  Lieut.  Keating,  of  the  Ordnance  Corps,  on  November  12, 
1918,  whether  the  claimant  would  secure  an  order.  Mr.  Uphouse's 
letter  of  December  10,  1918,  to  Col.  MacCleary  states  that  the  claim- 
ant had  not  received  the  order  and  Lieut.  Keating's  reply  on  Decem- 
ber 12,  1918,  states: 

"The  Board  of  Review  has  disapproved  this  purchase,  conse- 
quently contract  will  not  issue." 

5.  We  find  from  the  testimony  and  correspondence  that  no  agree- 
ment was  made  between  the  claimant  and  a  representative  of  the 
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United  States  or  of  the  President  for  the  capacity  production  of 
the  claimant's  plant  during  the  winter  of  1918-19  nor  for  any  pro- 
duction other  than  such  as  was  covered  by  specific  orders  or  con- 
tracts. 

6.  We  find  that  no  agreement  was  made  between  the  claimant  and 
a  representative  of  the  Secretary  of  War  or  the  President  for  the 
manufacture  of  the  11,850  tons  of  steel  mentioned  in  the  letter  to  the 
claimant  from  the  American  Iron  and  Steel  Institute,  dated  Novem- 
ber 6,  1918. 

7.  Claims  746  and  747  are  denied. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Shirk  concurring. 
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Case  No.  2374. 

In  re  GLADC  OF  ATLAS  CABINET  00. 

1.  FOBKAL    CONTBACT— TEBMINATION— JUBISDIGTION    OF    SECBETABY 

OF  WAB. — Where  a  written  contract  has  not  been  terminated  by  per- 
formance or  by  breach,  the  Secretary  of  War  has  Jnrlsdlotion  to  enter 
Into  a  supplemental  settlement  contract  adjusting  all  questions  arising 
under  such  contract. 

2.  NONBEIJyEBY — CANCELLATION. — Where  such  contract,  as  amended,  gave 

claimant  40  days  from  date  of  contract  to  commence  deliveries,  such 
contract  could  not  be  canceled  for  nondelivery  before  the  expiration 
of  such  time. 
3  CLAIM  AND  DECISION. — This  is  an  appeal  from  the  Air  Service  Claims 
Board  disallowing  claim  for  |12,854.79  growing  out  of  a  formally  exe- 
cuted contract.  The  claim  was  disallowed  by  said  board  upon  the 
theory  that  it  had  been  canceled  for  nonperformance  and  that  the 
Secretary  of  War  had  no  Jurisdiction  to  adjust  same.  Held,  the  contract 
not  having  been  canceled,  the  Secretary  of  War  has  authority  to  adjust 
same  by  supplemental  contract. 

Mr.  Huidekoper  writin<?  the  opinion  of  the  Board : 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Air 
Service,  on  a  claim  for  $12,854.79  on  a  formally  executed  contract, 
under  the  following  circumstances : 

2.  On  September  26,  1918,  Capt.  O.  R.  Ewing,  A.  S.  A.  P.,  of  the 
Bureau  of  Aircraft  Production,  wrote  to  the  chiinumt  as  follows : 

"  Confirming  telegraphic  instructions  and  in  accordance  with  vour 
quotations  of  Sept.  24,  1918. 

"  I  am  directed  by  the  Director  of  the  Bureau  of  Aircraft  Produc- 
tion to  place  order  with  you  for  the  articles  listed  below : 

*  *  «         .       «  *  *  * 

"  Marked :  Order  Xo.  750069  'Aero.' 

Item: 

la  10,000  rotating  map  oases  in  accordsmce  with  iDodel  in  your 

possession,  (a  ^5.50  ea $7)5,  000.  Oo 

2a  750  extra  fittings  for  above  cases,  @  $0.90  ea GTH.  00 

Total ns,  6: 5. 00 

"  XoTE. — Delivery  of  above  will  commence  in  aboy.t  30  days,  will 
be  completed  in  14  weeks. 

******* 
"  Contract  Xo.  4836  will  follow." 

647  , 
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3.  Contract  No.  4836,  dated  October  1, 1918,  was  duly  signed  by  the 
contracting  officer  and  by  the  claimant  and  was  approved  October  29, 
1918.    The  material  provisions  of  this  contract  are  as  follows : 

"Art.  1.  That  the  said  contractor  shall  furnish  to  the  Government 
the  material  described  in  order  No.  750069,  copy  herewith,  which, 
together  with  all  authorized  amendments  thereto,  is  hereby  made  a 
part  of  this  contract. 

"Art.  II.  That  the  deliveries  of  the  supplies  and  materials  herein 
contracted  for  shall  be  made  in  the  manner,  numbers,  or  quantities 
specified  in  the  order. 


"Art.  V.  In  the  event  of  the  failure  of  the  said  contractor  to  per- 
form the  stipulations  of  this  contract  within  the  time  and  in  the  man- 
ner specified  herein,  the  Government  may  elect  one  of  the  following 
courses:  (a)  May  rescind  the  contract;  (6)  may  supply  the  deficiency 
by  purchase  in  the  open  market  or  otherwise,  charging  the  said  con- 
tractor with  any  loss  occasioned  by  a  difference  between  such  pur- 
chase price  and  the  original  contract  price;  (c)  may  take  over  from 
the  contractor  any  or  all  items  completed  or  in  process  of  manufac- 
ture, payment  for  which  shall  be  the  difference  between  the  contract 
[)rice  and  the  cost  to  the  (lovernment  of  having  the  articles  or  equip- 
ment completed ;  (rf)  or  may  permit  the  said  contractor  to  complete 
delivery  within  a  reasonable  time  after  the  date  or  dates  specified 
herein,  and  in  this  event  liquidated  damages  shall  be  deducted  as 
and  if  provided  in  the  attached  order." 

'  4.  On  October  8,  the  claimant  wrote  the  Procurement  Division, 
Bureau  of  Aircraft  Production,  as  follows : 

"  We  desire  to  say  that  we  are  having  a  little  bit  more  delay  ar- 
ranging details  with  Vc^ference  to  new  plant  than  we  anticipated,  and 
if  agreeable  with  you  we  will  be  pleased  to  have  you  give  us  a  little 
more  time  than  the  original  order  contemplated.  A  change  to  forty 
days  from  date  of  contract  as  to  the  beginning  of  deliveries  and  to 
be  completed  twelve  weeks  thereafter  will  be  much  appreciated. 

"  Kindly  wire  us  at  our  expense,  covering  this  letter  and  especially 
that  part  of  it  as  to  the  rider  on  the  contract." 

The  following  reply,  dated  October  15,  was  sent  claimant  by  the 
officer  who  signed  the  contract : 

"  3.  In  accordance  with  your  request  for  additional  time  in  which 
to  complete  this  order,  deliveries  thereunder  are  amended  to  read  as 
follows : 

"  '  Delivery  of  above  will  commence  in  forty  days  and  will.be  com- 
pleted within  twelve  weeks  thereafter.'  " 

5.  On  November  8,  the  Bureau  of  Aircraft  Production  sent  claim- 
ant a  telegram,  as  follows : 

"  Oxder  seven  five  naught  naught  six  nine,  ten  thousand  map  cases, 
is  canceled  because  of  no  deliveries  to  date  and  material  no  longer 
needed.    Letter  follows."  *        ,    ^^^i^ 
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On  November  9  the  following  letter  was  sent  to  claimant  by  Capt. 
Ewing,  "  By  direction  of  the  Acting  Director  of  Aircraft  Produc- 
tion "  : 

"  1.  Reference  is  made  to  order  ifp  750069  placed  with  your  com- 
pany September  26,  1918,  for  10,000  rotating  map  cases  and  750  fit- 
tings, at  a  total  consideration  of  $55,675.00. 

"•2.  In  view  of  the  fact  that  no  deliveries  have  been  made  by  yoii 
under  this  order,  although  overdue,  this  order  is  hereby  canceled, 
and  contract  number  4368  is  hereby  rescinded  in  accordance  with  the 
provisions  of  article  five  thereof. 

"  3.  This  confirms  telegraphic  instructions  of  even  date. 

"  4.  Kindly  acknowlec^e  receipt  of  this  letter  of  cancellation.-' 

6.  The  claimant  did  not  acquiesce  in  this  attempted  cancellation  of 
its  contract,  but  had  its  representative  call  on  bureau  officials  in 
Washington  on  November  11,  and  advised  them  that  the  claimant  had 
about  100  cases  and  350  Bracket  fittings  and  pieces  and  also  parts  for 
the  entire  order  stamped  out,  finished,  and  ready  for  quick  del!  \revy. 
The  Government,  however,  relied  on  its  notice  of  cancellation  and 
has  not  made  any  settlement  with  the  claimant. 

7.  An  audit  and  accounting  has  been  made  by  the  Bureau  of  Air- 
craft Production  of  the  claim  as  presented  to  it  for  $11,017.85  (but 
which  has  subsequently  been  amended  to  $12,854.79).  T})e  audit 
report  contains  the  following  recommendation : 

"  The  amount  of  the  claim,  $11,017.85,  is  considered  very  reasonabl(^ 
and  the  incorporation  of  this  amount  in  a  supplementary  contract  is 
recommended,  provided  the  cancellation  effected  by  telei^rani  of 
November  8,  1918,  and  letter  of  November  9,  1918,  for  failure  to  de- 
liver, are  rescinded  and  replaced  by  the  usual  or  regular  suspension 
requested,  and  provided  further  that  the  purchase  or  receipt  of  about 
$4,030.10  in  value  of  raw  materials  after  the  date  of  cancellation  is 
approved." 

8.  The  minutes  of  the  Claims  Board,  Air  Service,  of  December  10. 
1919,  contain  an  extract  relating  to  the  Atlas  Cabinet  Co.,  as  follows: 

"It  appears  that  the  case  has  never  been  before  this  Board  because 
of  the  fact  that  the  contractor  was  advised  by  the  contracting]^  officer 
on  November  8,  1918,  that  the  order  was  cancelled  by  reason  of  de- 
fault. The  following  action  was  taken  by  the  board  in  this  matter : 
Whereas  it  appears  that  this  order  and  contract  was  cancelled  by 
telegram  dated  November  8,  1918,  for  default  in  that  the  contractor 
had  failed  to  make  deliveries  within  the  terms  of  his  contract  that  the 
claimant  be  advised  that  the  board  cannot  legally  entertain  a  claim 
under  the-  contract  and  he  be  further  advised  of  his  right  of  appeal 
to  the  Board  of  Contract  Adjustment  under  the  provisions  of  Supply 
Circular  #46." 

9.  The  claimant  has  assigned  the  following  reasons  for  its  appeal 
to  the  Board  of  Contract  Adjustment : 

"  1.  The  Air  Service  Claims  Board  could  legally  entertain  a  claim, 
under  this  contract,  as  the  contract  was  not  properly  cancelled  bylc 
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telegram  dated  November  8,  1918,  and  that  there  was  no  default  by 
the  Atlas  Cabinet  Company,  as  it  had  not  failed  to  make  delivery 
within  the  terms  of  the  contract,  having  under  said  contract  a  period 
of  two  days  to  be^n  the  making  of  delivery  from  the  purported  date 
of  cancellation,  for  the  following  reasons : 

(a)  An  extension  of  forty  days  from  date  of  contract  (October 
1, 1918)  was  granted  to  begin  deliveries,  the  contract  to  be  completed 
twelve  weeks  thereafter. 

(6)  The  date  of  cancellation  was  November  8,  1918,  two  days 
premature. 

(c)  The  contract  was  not  canceled  because  "'tk?  deliveries  to  date 
jind  material  7io  longer  needed  \  as  the  telegram  was  in  truth  based 
upon  armistice  news  in  the  hands  of  the  Government  at  the  time  and 
j.ffmipted  the  wire  material  no  longer  needed^ 

DECISION. 

1.  The  question  presented  is  the  legal  effect  of  the  attempted  can- 
cellation of  the  claimant's  contract.  If  the  contract  has  been  re- 
scinded, the  Secretary  of  War  has  no  power  to  amend  it,  but  if  the 
attempted  cancellation  was  inoperative,  the  Secretary  of  War  may 
now  enter  into  a  supplemental  contract  to  adjust  the  losses  claimant 
has  suffered.     {Bui^ton  v.  II.  /S.,  15  Compt.  Dec,  489.) 

2.  The  power  of  the  Government  to  rescind  the  contract  in  ques- 
tion without  the  consent  of  the  contractor  is  limited,  by  the  termina- 
tion clause  in  the  contract,  to  the  failure  of  the  contractor  to  per- 
form the  contract  within  the  time  and  in  the  manner  specified  in 
the  contract.  The  alleged  default  of  the  contractor,  which  was  relied 
on  by  the  Bureau  of  Aircraft  Production,  was  because  the  contractor 
had  not  made  any  deliveries  prior  to  November  8,  when  the  telegram 
was  sent.  If  it  be  a  fact  that  the  claimant  was  not  obligated  to  make 
deliveries  prior  to  November  8,  then  it  would  not  be  in  default,  and 
the  Government's  attempt  to  rescind  the  contract,  on  that  ground, 
was  inoperative  and  of  no  effect. 

3.  The  order  of  September  26  provided  that  delivery  will  com- 
mence in  about  30  days  and  will  be  completed  in  14  weeks.  It  also 
provided  "  Contract  No.  4836  will  follow."  When  the  contract,  dated 
October  1,  was  sent  to  claimant  for  signature,  and  before  the  claim- 
ant signed  it,  he  wrote  to  the  Bureau  of  Aircraft  Production  on 
October  8  and  requested  "A  change  to  forty  days  from  date  of  con- 
tract as  to  the  beginning  of  deliveries."  This  request  was  promptly 
acceded  to  by  the  Bureau  of  Aircraft  Production,  which  wrote  claim- 
ant on  October  15  as  follows: 

"  3.  In  accordance  with  your  request  for  additional  time  in  which 
to  complete  this  order,  deliveries  are  amended  to  read  as  follows: 

"  '  Delivery  of  above  will  commence  in  forty  davs  and  will  be  com- 
pleted within  twelvft  weeks  thereafter.'  '* 
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With  this  amendment  agreed  upon,  claimant  signed  the  contract, 
which  was  approved  on  October  29. 

The  claimant's  letter  of  October  8  and  the  Government's  reply 
must  be  read  together  to  determine  when  the  40  days  were  to  begin 
to  run.  The  Bureau  of  Aircraft  Production  contended  that  it  was 
from  the  date  of  the  original  order  of  September  26,  whereas  the 
claimant  contends  it  is  from  the  date  of  the  formal  contract,  which 
is  dated  October  1.  Manifestly,  the  claimant  is  right,  because  its 
request  was  for  "  40  days  from  date  of  contract^'^  which  request  was 
granted  "  in  accordance  with  your  [claimant's]  request  for  addi- 
tional time."  The  answer,  referring,  as  it  does,  to  claimant's  letter, 
must  be  read  in  that  connection,  and,  by  all  reasonable  intendment, 
grants  40  days  for  beginning  of  deliveries  from  the  date  of  the  con- 
tract, which  was  October  1.  This  is  the  only  construction  that  can 
properly  be  put  on  the  two  letters  when  they  are  read  together.  It 
follows  that  the  claimant's  contract  did  not  require  it  to  make  de- 
liveries on  November  8,  when  the  Bureau  of  Aircraft  Production 
telegraphed  that  the  order  for  map  cases  was  canceled  "  because  of 
no  deliveries  to  date  and  material  no  longer  needed ;  letter  follows." 
The  letter  of  November  9  which  followed  was  in  confirmation  of  the 
telegram  and  has  no  greater  value  than  the  telegram  has,  because  its 
date  shows  that  the  day  of  November  9  had  not  passed  when  it  was 
sent,  and  the  claimant  was  not  then  in  default,  even  by  the  strictest 
rule  of  construction. 

4.  As  the  termination  clause  in  the  contract  restricted  the  Govern- 
ment's right  to  rescind  the  contract  to  a  default  by  the  contractor, 
and  as  the  contractor  was  not  in  default  when  the  Government 
sought  to  rescind  the  contract,  we  must  hold  that  the  attempt  to 
cancel  the  order  of  September  26  and  rescind  contract  No.  4836,  as 
contained  in  the  telegram  of  November  8  and  the  letter  of  November 
9  from  the  Bureau  of  Aircraft  Production,  was  inoperative  and  void 
and  of  no  effect. 

5.  The  Secretary  of  War  is  free  to  enter  into  a  supplementary 
contract  with  the  claimant  so  as  to  reimburse  it  for  the  losses  sus- 
tained by  reason  of  the  suspension  of  the  contract. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Mr.  Eaton  concurring. 
186107— 20— VOL  3 42 
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Case  No.  2033. 

In  re  CLAIM  OF  WESTINaHOTJSE  ELECTRIC  &  MANTJFACTTTBINa  CO. 

1.  ORAL  AGREEMENT. — Where  an  authorized  officer  gave  claimant's  repre- 

sentative an  oral  order  for  certain  repair  parts  and  claimant  delivered 
.     the  parts  in  compliance  with  the  order,  there  was  an  agreement  within 
the  terms  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION.— Claim   under  the  act  of  March   2,   1919,  based 

upon  an  oral  order  for  repair  parts  for  a  turbine  engine  and  condenser. 
Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $4,593.24,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  August,  1918,  M.  A.  Guerin,  captain.  Engineers,  United 
States  Army,  was  ordered  to  Pottstown,  Pa.,  to  dismantle,  crate, 
and  ship  to  France  a  turbine  engine. 

3.  In  removing  this  plant  it  was  discovered  that  certain  auxiliary 
parts  were  broken  and  that  spare  parts  would  be  needed  to  set  this 
plant  up  upon  its  arrival  in  France. 

4.  Capt.  Guerin  was  instructed  verbally  by  his  chief,  Maj.  Charles 
Hodge,  Engineer  Corps,  United  States  Army,  assigned  to  duty  in 
the  Engineering  and  Purchasing  Division  of  the  General  Engineer 
Depot,  Washington,  D.  C,  to  purchase  such  repair  parts  and  extra, 
parts  as  might  be  required  to  set  up  the  turbines  and  condensers 
upon  their  arrival  in  France.  (Affidavits  of  Maj.  Hodge  and  Capt. 
Guerin.) 

5.  In  accordance  with  these  instructions,  Capt.  Guerin  placed  a 
verbal  order  with  claimant  company  for  the  materials  and  spare 
parts  set  forth  in  the  claim  herein. 

6.  These  materials  were  manufactured,  packed,  and  shipped  in 
accordance  with  Capt.  Guerin's  orders  to  Henderson  Bros.,  Phila- 
delphia, Pa.,  for  reshipment  to  France.  The  armistice  was  signed 
and  the  goods  were  left  with  Henderson  Bros,  and  finally  returned 
to  claimant. 
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DECISION. 

1.  An  informal  contract  was  entered  into  between  Capt.  M.  A. 
Guerin,  Engineer  Corps,  United  States  Army,  and  claimant  for  the 
goods  set  forth  in  the  claim  attached  herein,  and  claimant  is  entitled 
to  recover. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

(\)1.  Delftfield  and  Lieut.  Col.  Carruth  concurring. 
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Caso3  No3.  645,  1873. 

7/1  re  CLAIM,  OF  LEOPOLD  MOBSE  CO. 

1.  KO  EXPEHDITTIBES  OH  FAITH  OF  CONT&ACT.— Where  payment  is  sought 

by  claimant  for  ezpenditnreB,  all  of  which  were  made  several  months 
before  the  making  of  alleged  informal  contracts  with  the  Qovemment, 
the  expenditures  were  not  made  upon  the  faith  of  said  alleged  con- 
tracts, and  it  is  immaterial  to  ascertain  whether  or  not  said  contracts 
were  entered  into  as  alleged. 

2.  CLADf  AND  DECISION. — Claim  in  each  case  under  act  of  March  2,  1919. 

The  two  claims,  one  for  materials  for  wool  coats  and  the  other  for 
materials  for  wool  trousers,  were  tried  as  one  case.  Held,  that  claim- 
ant is  not  entitled  to  relief  on  either  claim. 

Lieut.  Col.  McKeeby  writing  the.  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  arise  under  the  act  of  March  2,  1919.  Statements 
of  claim,  Form  B,  have  been  filed  under  Purchase,  Storage  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $14,635.47  in 
case  No.  645,  and  $16,749.77  in  case  No.  1873,  by  reason  of  agree- 
ments alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

2.  Both  of  the  above  cases  were  heard  at  the  same  time,  and  the 
evidence  which  claimant  contends  supports  its  alleged  claims  is 
so  closely  interwoven  that  it  is  impossible  to  separate  it  and  apply 
it  to  each  individual  case.  Therefore,  the  cases  are  decided  as 
one  case. 

3.  Claim  No.  645  is  based  upon  an  alleged  contract  for  the  man- 
ufacture of  wool  service  coats,  and  claim  No.  1873  is  based  upon 
an  alleged  contract  for  the  manufacture  of  wool  service  trousers. 
In  each  case  claim  is  made  for  additional  machinery  and  for  trim- 
mings and  materials  procured  for  the  purpose  of  complying  with 
the  alleged  agreements. 

4.  In  the  latter  part  of  October  or  the  1st  of  November,  1918, 
claimant  alleges  that  its  vice  president,  Mr.  Julius  C.  Morse,  had 
a  conversation  with  Mr.  Carl  Dreyfus,  of  the  Quartermaster  Depart- 
ment, New  York  City,  relative  to  the  manufacture  of  35,000  pairs 
of  trousers,  and  in  that  conversation  Mr.  Dreyfus  stated  that  a 
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contract  had  been  awarded  claimant  company  for  35,000  pairs  of 
trousers  at  75  cents  per  pair,  and  that  a  contract  would  be  sent 
them  within  a  few  days.  (Affidavit  of  Julius  C.  Morse,  claimant's 
"  Exhibit  No.  5.") 

5.  At  the  same  time,  to  wit,  in  the  latter  part  of  October  or  on  or 
about  November  1,  Mr.  Leon  Strauss,  treasurer  of  claimant  company, 
claims  to  have  had  a  conversation  with  Mr.  Dreyfus,  wherein  Mr. 
Dreyfus  stated  that  the  claimant  company  could  have  a  contract  for 
30,000  wool  service  coats  at  $1.69  per  coat,  and  that  this  would  be  con- 
firmed by  a  written  contract  within  a  few  days. 

6.  In  the  hearing,  Mr.  George  L.  O'Brien,  manager  of  claimant 
company,  testified  that  the  contract  for  wool  service  coats  was  made 
with  him  by  Mr.  G.  S.  Talbot,  at  that  time  assistant  to  Mr.  H.  L. 
Wells,  who  was  in  charge  of  production  of  the  uniform  section. 
Quartermaster  General's  office.  New  York  City. 

"  Mr.  O'Brien.  1918.  I  saw  the  contract  <ve  were  then  working  on 
was  nearing  completion;  so,  as  had  been  the  custom,  I  went  to  New 
York  and  to  the  Quartermaster  Depot  at  16th  Street,  talked  with 
Lieut.  Desmond,  and  he  introduced  me  to  Mr.  Talbot  of  the  Contract 
Branch  of  the  Government.  I  told  Mr.  Talbot  that  we  needed  an- 
other contract,  that  we  had  finished  the  one  we  had,  and,  while  I  was 
there,  he  looked  up  the  report  of  the  concern  to  see  what  it  was  and 
came  back  and  said  the  report  was  all  right,  and  gave  us  a  contract 
for  30,000  coats. 

"Q.  What  did  he  say? 

"  Mr.  O'Brien.  He  said  that  our  standing  was  all  right  and  that  we 
could  have  enough  work  for  one  month.  30,000  coats  was  the  amount 
for  that  month. 

"  Q.  Did  he  give  you  an  order  for  those  coats  there  and  then  ? 

"  Mr.  O'Brien.  He  did  not  give  me  any  written  order;  no,  sir. 

*'  Q.  No;  but  did  he  give  you  any  verbal  order? 

*'  Mr.  O'Brien.  Yes.  I  told  him  that  we  were  constantly  urged  to 
increase  production,  and  that  I  was  going  to  go  ahead  and  prepare, 
as  I  did.  I  changed  over  the  factory  so  fts  to  be  able  to  turn  out  more 
goods. 

"  Q.  Well,  did  he  at  the  time  give  you  the  order  for  those  coats? 

"  Mr.  O'Brien.  Yes,  sir. 

"Q.  What  did  he  say? 

"  Mr.  O'Brien.  Well,  he  gave  me  the  order  for  30,000  coats  and 
said  that  I  would  receive  a  written  contract  in  about  a  week's  time." 
(Tr.,  pp.  7,  8,  9.) 

7.  On  November  5,  Mr.  Leon  Strauss  wrote  the  Quartermaster  Gen- 
eral, quartermaster  depot,  New  York  City,  as  follows: 

"  As  per  our  conversation  when  I  was  in  New  York  a  few  days  ago 
I  would  like  to  remind  you  that  we  have  not  yet  received  the  contract 
for  wool  service  coats  which  we  were  given  to  understand  was  under 
way. 

*^We  are  speeding  up  production  and  securinir  additional  equip- 
ments, training  help  constantly,  so  that  there  will  be  no  hold  up  on 
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our  part  in  the  delivery  of  these  coats,  as  we  realize  the  need  of 
proinpt  deliveries. 

"  We  must  have  this  new  contract  very  quickly  so  as  to  get  ma- 
terials, etc.,  routed  before  we  approach  the  end  of  our  present  assign- 
ment,'otherwise  our  organization  will  dissolve,  and  under  pi;^nt 
labor  conditions  this  would  be  fatal  to  the  desired  production." 

The  Quartermaster  General  replied  to  this  letter  in  the  following 
terms : 

"  1.  Reference  is  made  to  your  letter  of  November  6. 

"2.  In  discussing  the  matter  of  further  contract  for  wool  coats 
with  Mr.  Wells  this  afternoon,  you  are  informed  that  a  '  continuing " 
order  will  be  sent  to  you  in  a  few  days." 

8.  It  is  upon  these  three  conversations  and  correspondence  that 
claimant  alleges  that  it  expended  large  sums  of  money,  the  basis  of 
these  claims,  for  additional  machinery  and  materials  to  comply  with 
the  two  contracts  mentioned. 

9.  In  regard  to  the  conversation  with  Mr.  O'Brien  as  to  the  placing 
of  the  contract  for  30,000  wool  service  coats,  Mr.  Talbot  testified  as 
follows : 

"  Q.  If  Mr.  O'Brien  or  Mr.  Morse  or  anybody  else  had  come  into 
you  and  asked  for  a  further  contract,  you  would  have  looked  up  his 
record  ? 

"  Mr.  Taleot.  That  is  the  first  thing  I  would  have  looked  up. 

"  Q.  So  you  would  have  known  just  how  far  he  was  along  with  his 
formal  contracts? 

•'  Mr.  Talbot.  Yes. 

"  Q.  So  that  if  at  that  time  he  had  not  completed  his  original  con- 
tract and  had  some  14,000  or  15,000  coats  yet  to  complete,  you  would 
not  have  given  him  a  contract? 

"  Mr.  Taleot.  No,  sir;  I  would  not."    (Tr.,  p.  90.) 

10    Mr.  Dreyfus  testified  as  follows: 

"  1st.  As  supervisor  of  purchase  methods,  my  work  was  to  unify 
the  methods  of  purchase  in  the  Department,  and  by  simplifying  the 
methods,  expedite  the  purchase  and  manufacture  of  goods.  In  ad- 
dition I  '  sat  in '  at  the  meeting  of  the  board  of  awards,  and  if  there 
was  not  a  full  attendance  of  the  regular  board,  I  acted  as  a  member  of 
the  board  of  awards,  and  therefore  was  somewhat  familiar  with  the 
awards  in  the  manufacturing  branch  of  the  C.  and  E.  Division. 

''  2nd.  I  w^as  not  authorized  to  enter  into  contractual  relations  on 
behalf  of  the  Government  with  any  one. 

"  3rd.  Mr.  Morse  called  at  the  Government  office  to  get  information 
regarding  a  contract  for  trousers,  of  which  the  Army  was  much  in 
need  at  that  time,  and  while  waiting  for  Mr,  Wells,  who  at  that 
time  was  in  charge  of  that  particular  department,  asked  whether 
a  contract  had  been  awarded  to  the  Leopold  Morse  Company.  Upon 
investigation  I  found  that  a  contract  had  been  recommended  to  them, 
and  had  Mr.  Wells  substantiate  this,  which  information  I  immedi- 
ately gave  to  Mr.  Morse. 

"4th.  While  it  was  not  my  intention  to  instruct  the  Leopold 
Morse  Company  to  proceed  with  the  manufacture  of  the  trousers 
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in  question,  I  recall  telling  Mr.  Morse  that  the  contract  would  be 
sent  liim  in  the  regular  course. 

"  It  was  quite  generally  understood,  I  believe,  that  manufacturers 
were  proceeding  on  orders  prior  to  the  receipt  of  a  procurement 
order  or  contract."     (Government  Exhibit  No.  1.) 

11.  Mr.  H.  L.  Wells,  who  was  acting  chief  of  the  uniform  section 
of  the  Quartermaster  Department,  New  York  City,  between  the 
period  of  October  28  and  November  6,  testified  that  he  had  told  Mr. 
Dreyfus  that  the  Leopold  Morse  Co.  had  been  recommended 
for  an  award  for  the  manufacture  of  trousers,  and  in  that  connec- 
tion he  also  testified  as  to  the  custom  and  practice  of  the  Quarter- 
master General's  Office  at  that  time. 

"  Q.  What  distinction,  if  any,  was  there  in  your  custom  between 
recommending  for  an  award  and  the  actual  granting  of  an  award? 

"  Mr.  Wells.  Well,  the  distinction  was  simply  this :  There  were 
four  checks  on  a  recommendation  after  we  had  made  it;  that  is,  it 
was  subject  to  the  Bureau  of  Labor  standards;  it  was  subject  to  the 
credit  and  finance  section — ^that  is,  to  their  approval  or  disapproval ; 
it  was  subject  to  the  approval  or  disapproval  of  the  board  of  awards, 
and  then  reviewed  in  Washington  by  the  Board  of  Reviews,  and  then 
finally  delivered  by  the  local  zone  supply  officer  to  the  contractor. 

"  Q.  No  award  was  made,  then,  Mr.  Wells,  until  after  it  had 
finally  passed  the  Board  of  Review? 

"  Mr.  Wells.  There  was  really  no  award  made  until  it  had  been 
jigned  by  the  local  zone  supply  officer. 

"  Q.  But,  then,  you  could  not  do  that  until  after  it  had  passed 
the  Board  of  Review? 

"  Mr.  Wells.  No,  sir. 

"  Q.  So  on  this  particular  occasion  what  you  told  Mr.  Dreyfus 
was,  as  I  understand  it,  that  the  Leopold  Morse  Company  had  been 
recommended  for  an  award? 

"  Mr.  Wells.  That  is  correct."     (Tr.  pp.  72,  73.) 

12.  No  work  was  ever  started  or  done  upon  either  of  the  alleged 
oral  agreements  upon  which  claimant  files  its  several  claims. 

13.  All  of  the  materials  set  forth  in  these  claims  were  purchased 
from  two  to  six  and  nine  months  previous  to  the  alleged  conversa- 
tions. 

"  Q.  When  were  the  materials  used  in  that  contract  purchased? 
"  A.  Which  one  are  you  talking  about  now  ? 
"  Q.  The  coat  contract. 

"  Mr.  O'Brien.  They  were  purchased  from  two  to  three  to  six  and 
perhaps  nine  months  previous. 
"Q.  Previous  to  what? 

**  Mr.  O'Brien.  The  receipt  of  the  oral  order."    (Tr.  pp.  18, 19.) 
See  also  bills  filed  for  materials  delivered  to  claimant  company. 

14.  At  the  time  the  alleged  verbal  contracts  were  entered  into 
claimant  company  was  engaged  upon  the  performance  of  two  formal 
contracts  with  the  United  States  Government ;  one  for  the  manufac- 
ture of  30,000  wool  service  coats,  the  other  for  the  manufacture  of 
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36,000  wool  service  trousers,  and  on  November  15,  1918,  they  had 
completed  26,000  trousers  on  this  formal  contract,  and  14,000  or 
15,000  coats  on  the  coat  contract. 

"  Q.  How  far  completed  were  they  when  you  received  this  notice, 
dated  November  15,  1918,  to  cease  operation  on  all  contracts?  How 
much  was  finished? 

"  Mr.  O'Brien.  On  the  trousers  we  had  26,000  finished  and  on  the 
coats  between  14,000  and  15,000. 

"  Q.  Then,  from  the  28th  of  October,  or  November  1,  1918,  which 
are  the  dates,  according  to  the  testimony  introduced,  at  which  these 
alleged  verbal  contracts  were  made ;  between  that  time  and  November 
15  was  or  was  not  your  force  in  your  two  factories  at  work  on  these 
uncompleted  formal  contracts? 

"  Mr.  O'Brien.  They  were. 

"  Q.  Then,  when  in  your  bill  you  charge  for  wages,  one  month's 
salary  of  factory  superintendent,  foremen,  assistants,  and  office  de- 
partment, $1,400,  what  month  is  that  supposed  to  cover? 

"  Mr.  O'Brien.  The  month  of  December  that  we  were  supposed  to 
make  that  contract  in."     (Tr.,  p.  58.) 

15.  The  formal  contracts  were  suspended  on  November  15  by  the 
Quartermaster  General's  Office,  through  the  zone  supply  officer  at 
Boston,  Mass. 

"1.  The  following  telegram  dated  November  14th  has  been  re- 
ceived by  the  zone  supply  officer : 

"'Operations  under  all  contracts  except  for  food  and  forage  on 
which  no  work  has  yet  been  done  should  be  suspended  and  held  up 
for  final  adjustment.' 

"  2.  The  zone  supply  officer  is  endeavoring  to  get  in  touch  with 
every  contractor  to  whom  this  telegram  applies,  and  in  case  any  con- 
tractor has  not  been  notified  by  phone  or  telegram  and  is  in  doubt 
as  to  whether  the  telegram  applies  to  one  of  his  contracts  he  should 
immediately  get  in  touch  with  the  zone  supply  officer."'  (Claimant's 
Exhibit  No.  3.) 

16.  At  the  time  of  the  alleged  conversation  between  Mr.  Talbot 
and  Mr.  O'Brien  in  New  York  City,  contractor  was  delinquent  in  its 
deliveries  on  the  formal  contracts. 

17.  The  machinery  for  which  claimant  asks  remuneration  was  all 
purchased  prior  to  the  entry  into  the  formal  contracts.  (Testimony 
of  Mr.  Geo.  L.  O'Brien,  Tr.,  p.  37,  and  affidavit  of  Mr.  Julius  C. 
Morse.) 

DECISION. 

1.  Whether  claimant  entered  into  a  contract  with  the  United  States 
Government  as  alleged  or  not,  is  immaterial,  as  it  is  the  opinion,  of 
this  Board  that  no  expenditures  for  materials,  labor,  or  machinery 
were  made  upon  the  faith  of  these  agreements  alleged  to  have  been 
made  in  the  latter  part  of  October  or  the  1st  of  November. 
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2.  All  obligations  for  which  remuneration  is  here  asked  were  in- 
curred months  previous  to  the  date  specified — i.  e.,  between  October 
28  and  November  1 — when  these  alleged  contracts  were  supposed  to 
have  been  entered  into  between  the  claimant  and  the  United  States 
Government. 

3.  For  the  foregoing  reasons  claimant's  petition  in  both  case  No. 
645  and  case  No.  1878  is  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Huidekoper  concurring. 
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Case  No.  1198. 

In  re  CLAIM  OF  IKTEBHATIONAL  SILVER  GO. 

1.  CLAIM  AND  DECISION.— Claim  for  $1,237.62  on  an  alleged  order  for  can- 
teens. Held,  there  was  no  agreement  within  the  meaning  -of  the  act 
of  March  2,  1919. 

Lieut.  Col.  M cKeeby  writing  the  opinion  of  the  Board : 

FINDINGS   or   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  19119.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $1,237.62,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  On  October  23,  1918,  the  General  Supplies  Division,  Purchase, 
Storage  and  Traffic,  recommended  to  the  Contract  Division  that  a 
contract  be  entered  into  with  the  claimant.  International  Silver 
Co.,  for  the  manufacture  and  delivery  to  the  Government  of  500,000 
canteens,  model  1910. 

3.  On  November  5,  1918,  Lieut.  E.  A.  Marshall,  Quartermaster 
Corps,  notified  claimant  that  it  had  been  recommended  for  a  con- 
tract for  500,000  canteens,  model  1910,  but  stated  that  contract  had 
not  been  issued. 

4.  Within  a  week  of  the  signing  of  the  armistice,  Lieut.  E.  Car- 
lisle Hunter,  of  the  General  Supplies  Division,  Purchase,  Storage 
and  Traffic,  was  notified  by  Mr.  T.  B.  Lasher,  representing  the 
International  Silver  Co.,  claimant  herein,  that  no  expense  had  been 
incurred  by  the  International  Silver  Co.  toward  the  fulfilling  of 
the  contract  recommended.     (Tr.,  p.  13.) 

DECISION. 

1.  Claimant  has  failed  to  establish  that  it  entered  into  an  agree- 
ment coming  within  the  provisions  of  the  act  of  March  2,  1919, 
either  express  or  implied,  with  any  officer  or  agent  acting  under  the 
authority,  direction,  or  instruction  of  the  Secretary  of  War. 

2.  For  the  foregoing  reason,  the  relief  asked  for  in  the  petition 
of  claimant  herein  must  be  denied. 

DISPOSITION. 

1.  That  a  final  order  denying  relief  be  issued. 

Col.  Delafield,  Mr.  Eaton,  and  Mr.  Henry  concurring. 
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Case  No.  1604. 

In  re  CLAIM  OE  SWEET  &  CONRAD   CAKHIHQ  CO. 

1.  DISCHABOE  BY  MTrTTTAL  AGBEEMENT.— Where  claimant  was  holding  a 

certain  percentage  of  its  output  of  certain  articles,  under  request  of 
the  United  States  Food  Administration,  pending  negotiations  for  the 
purchase  of  the  same,  for  the  use  of  the  Army,  Navy,  and  Marine  Corps, 
and  at  the  request  of  claimant  said  articles  were  released  and  claimant 
was  given  permission  to  dispose  of  the  same,  the  contract,  if  any  was 
made,  was  thereby  terminated  and  discharged. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919, 

in  Form  B,  for  losses  alleged  to  have  been  incurred  by  reason  of 
holding  a  portion  of  its  pack  of  tomatoes  at  the  request  of  the  United 
States  Food  Administration.  Held,  that'  claimant  is  not  entitled  to 
relief. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $638.18,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

FINDINGS   OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  September  27,  1918,  the  United  States  Food  Administra- 
tion issued  Canned  Food  Bulletin  No.  12,  informing  the  canning 
industry  of  the  country  that  the  Army,  Navy,  and  Marine  Corps 
would  need  45  per  cent  of  the  total  pack  of  the  1918  season,  and 
requesting  that  such  proportion  be  held  for  Government  purposes. 
This  information  came  to  the  claimants,  who  were  small  canners 
in  Marshfield,  Mo.  It  does  not  appear  how  the  information  reached 
them,  but,  acting  on  this  information,  on  October  15,  1918,  they 
wrote  the  Food  Administration,  stating  that  they  had  about  600 
cases  of  tomatoes,  asking  if  the  Government  wanted  45  per  cent 
of  this  quantity,  that  it  would  be  inconvenient  to  ship  so  smali  a 
quantity,  and  wished  to  be  advised  at  once  of  the  Food  Adminis- 
tration's desires. 

2.  On  October  18,  1918,  the  Food  Administration  answered,  ask- 
ing that  claimant's  entire  pack  be  sold  to  the  Government  on  the 
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basis  of  the  45  per  cent,  quota,  and  suggesting  that  the  tomatoas 
be  pooled  .and  shipped  with  those  of  the  Good  Hope  Canning  Co. 
in  one  carload,  if  agreeable  to  both  parties.  Claimants  acknowl- 
edged receipt  of  the  above  letter  on  October  22,  1918,  stating  that 
they  were  still  canning,  would  have  700  cases  by  the  end  of  that 
week,  and  that  their  entire  pack  would  be  a  little  more  than  700 
cases,  and  agreeing  to  the  Government  taking  the  whole  pack  and 
to  ship  with  the  Good  Hope  Co.,  stating  that  they  had  been  offered 
$2  a  dozen  for  the  tomatoes.  They  also  asked  information  about 
packing  and  shipping,  stating  that  it  was  getting  late,  there  was 
danger  of  the  tomatoes  freezing,  and  requesting  answer  by  return 
mail. 

3.  The  Food  Administration  answered  the  above  letter  on  October 
28,  1918,  stating  that  the  arrangement  for  packing  and  shipment 
was  satisfactory  and  stating  that  the  Government  advanced  $1.50  on 
tomatoes;  that  the  Federal  Trade  Commission  would  fix  the  price 
of  tomatoes,  and  the  balance  due,  over  and  above  the  $1.50  advanced, 
would  be  paid  claimants;  the  price  to  cover  cost,  plus  reasonable 
profit,  giving  the  requirements  for  boxing  the  tomatoes,  and  re- 
questing that  6  cans,  as  samples,  be  sent  the  depot  quartermaster 
at  St.  Louis.  On  October  30,  1918,  before  receiving  the  above  letter, 
claimants  wrote  Mr.  M.  B.  Munford,  of  Columbia,  Mo.,  the  food 
administrator  of  the  State  of  Missouri,  stating  the  quantity  of  toma- 
toes they  had  on  hand,  that  45  per  cent  of  that  amount  would  not 
make  a  carload,  that  it  would  be  inconvenient  to  ship  such  a  small 
quantity,  and  asked  to  be  released  from  the  requirement  to  hold  45 
per  cent ;  that  there  was  danger  of  freezing  and  they  wished  to  dis- 
pose of  the  tomatoes  before  they  were  exposed  to  freezing,  and 
hoping  that  Mr.  Munford  would  get  them  released. 

4.  The  above  letter  was  forwarded  by  Mr.  Munford,  food  admin- 
istrator of  Missouri,  to  the  Food  Administrator  at  Washington  on 
November  1,  1918,  and  marked  received  November  5.  On  November 
13,  1918,  evidently  in  response  to  the  above  letter,  the  Food  Ad- 
ministration at  Washington  wrote  claimants  releasing  them  from 
holding  the  tomatoes,  as  requested  in  their  letter  to  Mr.  Munford, 
and  suggesting  that  they  be  sold  through  other  sources.  On  Novem- 
ber 15,  1918,  claimants,  before  receiving  the  above-named  letter, 
wrote  direct  to  the  Food  Administration  at  Washington,  asking  that 
board  to  release  them  from  holding  the  45  per  cent  quota  of  toma- 
toes and  requesting  an  immediate  reply  by  wire.  To  this  letter  the 
Food  Administration  on  November  18,  1918,  wired  the  following 
reply : 

"  Answering  yours  fifteenth  tomatoes.  We  release  you.  This 
wire  your  authority — dispose  of  them." 
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On  November  19,  1918,  the  claimants'  letter  was  replied  to  by 
letter  from  the  Food  Administration  confirming  the  telegram  of 
the  previous  day,  releasing  the  claimants  from  holding  the  toma- 
toes for  the  Government. 

5.  The  claimants  now  present  a  bill  for  $631.18,  made  up  of  three 
different  items :  One  for  $551.60,  the  difference  between  $2  a  dozen, 
the  amount  for  which  they  claim  they  could  have  sold  the  toma- 
toes in  the  fall  of  1918,  and  $1.60  the  amount  they  did  sell  them  for 
in  May,  1919 ;  another  for  $46.41  interest  paid  on  account  of  having 
to  hold  the  tomatoes;  and  the  third  for  $40.17,  storage  the  claim- 
ants say  they  had  to  pay  on  the  tomatoes  from  November  until 
May,  the  period  for  which  they  were  held  awaiting  sale.  Claim  is 
made  that  the  Government  directed  that  the  entire  output  of  the 
tomatoes  be  held  for  it,  and  that  by  reason  of  the  claimants  having 
to  hold  the  tomatoes  for  the  Government,  they  lost  40  cents  per 
dozen  on  the  tomatoes  and  incurred  the  other  two  items  of  expense 
and  are  requesting  reimbursement  for  same. 

DECISION. 

1.  The  claim  must  be  denied.  There'  was  an  unqualified  release 
of  the  tomatoes  by  the  Food  Administration,  and  the  release  was 
made  in  response  to  the  urgent  request  of  the  claimants  aS  con- 
tained in  two  letters,  one  dated  October  30,  1918,  addressed  to  the 
food  administration  of  Missouri,  and  which  was  forwarded  to,  and 
received  bj^,  the  Food  Administration  at  Washington,  and  the 
other  of  November  15,  1918,  addressed  to  the  Food  Administration 
at  Washington.  The  Food  Administration  replied  promptly  to  both 
of  these  letters  releasing  all  claim  on  the  tomatoes,  and  the  contract, 
if  any,  was  thereby  terminated  by  the  agreement  of  both  parties  to  it. 

Reference  is  made  to  the  following  authorities: 

Clark  on  Contracts,  page  523. 

The  Garford  Motor  Truck  Co.,  1  Board  of  Contract  Adjust- 
ment Decisions,  page  225. 

DISPOSITION. 

Claim  disallowed. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  1737. 

In  re  CLAIK  OF  THE  PEOPLES  GAS  LIGHT  db  COKE  GO. 
[SEEEABING.l 

1.  COKPITLSOBY   OBDEB — ACT   OF   MABGH   2,   1919.— Where    olaimant  re- 

ceived a  compulsory  order  issued  under  section  120  of  the  national  de- 
fense act  of  June  3,  1916,  requiring  claimant  to  deliver  to  the  Govern- 
ment all  toluol  manufactured  between  certain  dates,  and  the  order  was 
suspended  during  the  named  period,  there  was  a  contract  implied  in  law 
by  which  the  Government  was  bound  to  take  all  claimant's  toluol  pro- 
duced during  the  entire  period.  This  contract  is  within  the  provisions 
of  the  act  of  March  2,  1919,  and  is  to  be  adjusted  in  accordance  with  the 
act  and  the  regulations  issued  thereunder. 

2.  AMOBTIZATION  OF  FACILITIES.— When  the  above-described  contract  was 

suspended,  claimant  was  not  entitled  to  continue  production  and  thus 
increase  the  amount  to  bf  charged  the  United  States.  Claimant  is  en- 
titled, however,  to  such  amortization  of  the  cost  of  its  increased  facili- 
ties as  would  have  been  accomplished  if  it  had  continued  to  produce 
toluol  until  the  expiration  of  the  period  originally  fixed. 

3.  CLAIM  AND  DECISION. — Behearing  on  amended  statement  of  claim  and 

after-discovered  evidence.  The  claim  is  presented  under  the  act  of 
March  2,  1919,  and  is  based  upon  a  compulsory  order  for  toluol.  Held, 
claimant  is  entitled  to  relief  under  the  act. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

NATURE  AND  ORIGIN  OF  CLAIM. 

1.  By  its  decision  of  October  25, 1919,  this  Board  denied  the  claim- 
ant's claim  as  set  forth  in  its  then  statement  of  claim.  The  claimant 
having  submitted  an  amended  statement  of  claim  to  the  Chicago  dis- 
trict claims  board.  Ordnance,  some  time  prior  to  October  25,  1919, 
which  amended  statement  of  claim  set  out  evidence  not  set  out  in  its 
original  claim,  and  having  applied  for  a  reconsideration  of  the  mat- 
ter, a  reconsideration  was  recommended  by  the  Committee  on  Rehear- 
ings  and  the  claim  heard. 

2.  At  the  hearing  it  appeared  that  the  claimant  now  seeks  to  re- 
cover the  sum  of  $173,384.29,  payment  of  which  sum  in  settlement  of 
this  claim  was  recommended  by  the  Chicago  district  claims  board, 
Ordnance.  The  claim  has  been  transmitted  here  by  the  Ordnance 
Claims  Board  pursuant  to  instructions  of  the  War  Department 
Claims  Board.  This  said  sum  was  arrived  at  by  ascertaining  the 
total  quantity  of  light  oil  produced  by  the  claimant  at  its  four  light- 
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oil  plants  during  the  period  of  the  compulsory  order  which  was  not 
converted  into  refined  toluol.  This  quantity  is  stated  to  have  been 
850^12  gallons.  Of  this  quantity  288,663  gallons  were  on  hand  No- 
vember 23, 1918.  The  remaining  .561,649  gallons  were  produced,  it  is 
alleged,  from  November  23,  1918,  to  December  31,  1918.  The  toluol 
recoverable  from  the  850,212  gallons  of  light  oil  would  have  been 
178,543  gallons,  which  at  $1.50  per  gallon  amounts  to  $267,814.50. 
The  average  labor  cost  per  gallon  of  converting  light  oil  to  refined 
toluol  during  September,  October,  and  November  was  $0.0750f. 
The  labor  cost  for  converting  850,212  gallons  was  thus  estimated  at 
$63,822.58.  The  light  oil  was  converted  into  "  motor  spirits  "  with  a 
sales  value  of  light  oil  less  the  actual  cost  of  conversion  ($0,036  per 
gallon  of  light  oil)  or  $30,607.63  for  the  850,212  gallons.  The  value 
of  the  refined  toluol  at  $1.50  per  gallon  recoverable  from  the  850,212 
gallons  of  light  oil  ($207,814.50)  less  the  labor  cost  $03,822.58  and 
less  the  sales  v?ilue  ($30,607.63)  is  equal  to  $173,384  29. 

The  question  this  Board  is  now  called  upon  to  decide  is  whether 
the  formula  applied  by  the  Chicago  district  claims  board  as  appears 
above  is  correct,  or  if  not  correct,  what  formula  should  be  applied. 

FINDINGS  OF  FACT. 

The  claim  of  the  claimant  grows  out  of  compulsory  order  No.  360 
served  on  the  claimant  on  or  about  July  2,  1918.  A  copy  of  the 
material  portions  thereof  follow : 


"  Pursuant  to  the  authority  of  section  120  of  the  act  of  Congress 
approved  June  3,  1916,  *  *  *  and  acting  under  the  direction  of 
the  President  of  the  United  States,  commander  in  chief  of  the  Army 
and  Navy,  an  order  is  hereby  placed  with  you,  for  purposes  con- 
nected with  the  national  security  and  defense,  for  the  entire  output 
of  crude  and/or  refined  toluol  which  your  plant  or  plants  are  capable 
of  producing  from  July  first,  nineteen  hundred  eighteen,  until  De- 
cember thirty-first,  nineteen  hundred  eighteen  (both  dates  inclusive), 
the  said  products  or  material  being  of  the  nature  and  kind  usually 
produced  or  capable  of  being  produced  bv  you. 

"The  War  Industries  Board,  through  its  representative  herein 
designated,  J.  M.  Morehead,  chemicals  and  explosives  section,  or  any 
other  representative  which  it  may  in  future  designate,  is  hereby 
authorized  and  empowered  to  accept  deliver^''  of  said  products  or 
material ;  to  take  possession  or  to  direct  delivery  thereof  for  the  pur- 
poses mentioned  above,  by  waiver  or  otherwise,  and  upon  such  terms 
and  conditions  as  it  may  deem  necessary ;  and  to  make  returns  to  the 
Director  of  Purchase,  Storage  and  Traffic,  Washington,  D.  C,  of 
all  things  done  and  proceedings  had  in  connection  therewith. 
♦  ♦«*♦«♦ 

"This  order  will  take  precedence  over  all  orders  or  contracts 
heretofore  placed  with  you  by  any  person  whatsoever  other  than 
prior  orders  or  contracts  by  the  War  Department,  the  Navy  Depart- 
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ment,  or  the  Shipping  Board.  You  are  further  notified  that  by 
the  said  act  of  June  3,  1916,  any  refusal  on  your  part  to  give  to  the 
United  States  such  preference  in  the  matter  of  the  execution  of  this 
order,  or  any  refusal  on  your  part  to  furnish  the  above  products  or 
materials  at  a  reasonable  price,  as  determined  by  the  Secretary  of 
War,  is  made  a  felony  and  punishable  by  imprisonment  for  not 
more  than  three  years  and  by  a  fine  of  not  exceeding  $50,000. 
*  mm  *  *  *  * 

"Hugh  S.  Johnson, 
"  B^^igadier  General^  N,  A,^  for  the 
"  Director  of  Purchase^  Storage  and  Traffic. 
"  With  the  approval  of  the  Xavy  Department. 

"F.  D.  Roosevelt, 
^^ Assistant  Secretary.     *     *     *" 

Accompanying  this  order  was  a  letter  addressed  to  the  claimant, 
the  material  portions  of  which  follow : 

War  Industries  Board^ 

Washington^  June  25^  1918, 
Compulsory  order  No.  500  expires  by  limitation  June  30th,  1918. 
Compulsory  order  No.  360,  enclosed  herewith,  places  a  similar  order 
with  you  running  from  midnight  June  30th,  until  midnight  Decem- 
ber 31,  1918.  Frevious  applicable  instructions  of  this  board  are 
hereby  continued  in  "effect,  and  shall  apply  to  the  enclosed  order. 
******* 

Applications  for  releases  for  refined  toluol  for  nonmilitary  pur- 
poses will  be  considered,  and  if  when  the  urgency  of  the  Govern- 
ment program  permits,  this  board  will  grant  such  releases  as  the 
situation  warrants,  at  prices  recently  determined  upon,  that  is, 
tank  cars  $1.50  per  gallon;  $1.55  in  drums  f.  o.  b.  point  of  produc- 
tion. 

Very  truly,  yours, 

J.   M.   MOREHEAD,      ♦      *      * 

A  copy  of  the  material  portions  of  Compulsory  Order  No.  500  ad- 
dressed to  the  claimant,  referred  to  in  said  letter  follows : 

Ordnance  Compulsory  Order  Number  500. 
War  Department, 
Office  of  the  Chief  of  Ordnnnce. 

Pursuant  to  authority  of  section  120  of  the  national  defense  act, 
approved  June  3,  1916  (39  Stat.,  213),  and  acting  under  the  direction 
of  the  President  of  the  United  States,  an  order  is  hereby  placed  with 
you  for  the  entire  output  of  toluol  which  your  plant  is  capable  of 
producing  from  the  date  of  this  order  to  June  30, 1918,  the  said  prod- 
uct being  of  the  nature  and  kind  usually  produced  or  capable  of  be- 
ing produced  by  you.  Compliance  with  this  order  is  obligator^/,  and 
takes  precedence  over  all  other  orders  and  contracts  heretofore  placed 
with  you,  other  than  by  the  War  Department,  Navy  Department,  or 
the  Shipping  Board. 
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As  it  is  impracticable  now  to  determine  a  reasonable  and  just  com- 
pensation for  the  product  or  material  to  be  delivered,  the  fixing  of 
the  price  will  be  subject  to  later  determination. 

You  are  further  advised  that  upon  refusal  upon  your  part  to  give 
the  United  States  preference  in  the  matter  of  the  execution  of  this 
order,  or  any  refusal  to  manufacture  the  kind,  quantity,  or  quality  of 
the  product  or  material  covered  hereby,  as  ordered  by  the  Secretary 
of  War,  or  any  refusal  to  furnish  such  product  or  material  at  the  rea- 
sonable price  determined  by  the  Secretary  of  War,  then,  and  in 
either  of  such  cases,  the  President,  through  the  Secretary  of  War,  is 
authorized  by  the  said  act  to  take  immediate  possession  of  your 
plants,  and  through  the  Ordnance  Department  of  the  United  States 
Army  to  manufacture  therein  such  product  or  material  as  may  be 
required,  and  that  such  refusal  shall  be  deemed  a  felony,  punishable 
by  imprisonment  for  not  more  than  three  years  or  by  a  fine  not  ex- 
ceeding $50,000. 

This  order  is  to  be  receipted  for  by  you  and  returned  to  the  Office 
of  the  Chief  of  Ordnance,  the  duplicate  to  be  retained  by  you. 

By  direction  of  the  President : 

(Signed)         Newton  D.  Baker, 

Secretary  of  War, 

Dated  Feb.  19th,  1918. 

Before  the  completion  of  the  North  and  South  Station  light  oil 
plants  and  of  the  refining  plant,  the  Navy  Department  by  Navy 
Order  No.  N-697  and  by  amendment  thereto  of  December  14,  1917, 
ordered  (Rec,  p.  46)  the  production  of  refined  toluol  produced  by 
the  claimant  and  by  the  Public  Service  Co.  of  Northern  Illinois  "  to 
the  maximum  extent  of  100,800  gallons  per  month  from  January  1, 
1918,  to  November  30,  1918."  The  claimant's  refining  plant  was  not 
completed  until  May,  1918;  and  before  its  completion  the  Aetna 
Nitrating  Plant,  in  Pennsylvania,  which  was  making  T.  N.  T.  for 
the  Navy  and  to  which  the  claimant's  toluol  was  to  be  sent,  was 
destroyed  by  an  explosion.  Consequently  all  refined  toluol  pro- 
duced by  claimant's  refining  plant  was  shipped  to  nitrating  plants 
for  the  use  of  the  Army,  except  29,922  gallons  shipped  for  the  use 
of  the  Navy  and  62,000  gallons  on  hand  after  termination  of  Order 
No.  360,  for  which  claim  is  being  made  from  the  Navy. 

Only  chemically  pure  toluol  was  delivered  by  the  claimant  under 
Order  No.  360. 

On  April  1,  1918,  General  Order  No.  30  was  issued  creating  the 
board  of  appraisers,  the  relevant  portions  of  which  follow : 

"  II.  .1.  By  direction  of  the  President  there  is  hereby  constituted  in 
the  War  Department  a  board  of  appraisers,  composed  and  charged 
with  duties  as  hereinafter  prescribed." 

******* 

"  4.  The  duties  of  the  board  shall  be : 

"(a)  To  determine,  by  appropriate  methods,  just  compensation  for 
all  property  *  *  *  (1)  which  shall  hereafter  during  the  existing 
omoif  ency  be  ordered,     *     *     *     or  otherwise  summarily  taken  over 
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according  to  law,  through,  by,  or  by  direction  of  the  Secretary  of 
War  for  the  direct  and  special  use  ox  the  Army  .**♦»» 

"  5.  The  duties  of  the  board  being  inherently  judicial,  they  will 
be  performed  in  a  judicial  manner,  with  fairness  and  impartiality, 
according  to  law,  between  the  taking  or  purchasing  department,  bu- 
reau, or  oflSicer  and  the  private  owner  deprived  of  this  property." 

On  August  19, 1918,  the  board  of  appraisers  made  its  "  award  "  with 

reference  to  Compulsory  Order  No.  360,  a  copy  of  which  award 

follows : 

'^August  19, 1918. 

"  Upon  due  consideration  the  War  Department  Board  of  Ap- 
praisers finds  that  the  reasonable  price  at  which  the  former  owners 
designated  in  Army  Compulsory  Order  No.  360  B/C  shall  comply 
with  the  terms  ami  conditions  set  forth  therein  for  the  manufacture 
of  the  commodity  specified,  is  as  follows : 

"  $1.50  per  gallon  f .  o.  b.  maker's  plant  for  all  toluol  produced  be- 
tween July  1,  1918,  and  December  3ist,  1918,  both  dates  inclusive. 

"  Whereupon  the  War  Department  Board  of  Appraisers  awards  to 
the  person,  firm,  or  corporation  named  in  said  order  just  compensa- 
tion for  the  manufacture  of  the  said  commodity  in  accordance  with 
the  terms  and  provisions  of  the  said  order,  when  inspected  and  ac- 
cepted by  due  authority,  at  the  rate  set  forth  in  the  preceding  para- 
graph of  this  instrument,  payment  to  be  made  upon  the  certification 
of  the  requisitioning  authority  as  to  quantity  and  quality." 

*  *  *  *  *  *  * 

This  award  was  made  with  reference  to  the  68  orders,  including 
the  claimant  herein,  under  compulsory  order  No.  360.  It  appears 
from  the  minutes  of  the  board  of  appraisers  (June  28,  July  9,  August 
7, 1918,  that  the  price  was  fixed  at  $1.50  per  gallon  for  the  reason  that 
the  said  amount  had  come  to  be  the  standard  price  for  toluol. 

On  August  31,  1918,  the  board  of  appraisers  promulgated  the  fol- 
lowing notice : 

"  360  B/C.  August  31,  1918. 

"  To  the  pevHon,  frvi^  or  corporation  to  whom  compuhory  order  No, 

360  B/C  is  directed: 

"  By  direction  of  the  Secretary  of  War,  the  War  Department 
Board  of  Appraisers  has  considered  the  price  to  be  paid  by  the  United 
States  for  the  property  retjuired  by  the  foregoing  compulsory  order 
*  *  *  and  we  have  determined  that  $l.r)0  per  gallon  {.  o.  b. 
maker's  plant  for  all  toluol  produced  between  July  1,  1918,  and 
December  31, 1918,  both  dates  inclusive,  is  a  reasonable  price  therefor, 
and  have  made  an  award  upon  that  basis  as  just  compensation  for 
the  re(iuired  property,  when  provided  for  and  accepted  by  the  United 
States. 

"Notice  is  hereby  given  that  unlcvss  dissent  to  this  price,  as  un- 
reasonable, is  filed  with  this  board  within  fifteen  days  from  the  date 
of  service  of  this  notice,  by  the  person,  firm,  or  corporation  ad- 
dressed therein,  it  shall  be  conclusively  presumed  that  hearing  there- 
on is  waived  and  this  board  will  make  a  final  award  upon  the  terms 
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herein  stated,  unless  upon  due  notice  it  is  otherwise  to  be  ordered. 
If  notice  of  dissent  to  the  price  herein  stated  as  reasonable  is  filed, 
as  above  provided,  the  perionnance  of  the  order  is  not  thereby  sus- 
pended, but  a  hearing  upon  the  reasonableness  of  the  price  will  be 
afforded  upon  due  notice  to  you  of  time  and  place,  and  the  award 
of  this  board  made  thereafter  will  be  final." 

No  dissent  of  protest  was  ever  filed  or  otherwise  taken  by  the 
claimant  from  the  award  of  August  19,  1918. 

After  the  promulgation  of  the  award  and  notice,  the  claimant 
continued  to  produce  and  deliver,  and  the  United  States  to  accept 
and  pay  for  refined  toluol. 

On  November  23,  1918,  the  claimant  received  the  following  tele- 
'  gram: 

"  Compulsory  order  number  three  hundred  sixty,  dated  June  twen- 
tieth, nineteen  eighteen,  for  crude  and/or  refined  toluol  is  hereby 
terminated  to  take  oifcct  seven  p.  m,,  Xoveinber  twenty-third,  nine- 
teen eighteen,  and  further  performance  of  this  order  shall  cease  at 
that  date  and  hour.  Henceforth  all  communications  regarding  this 
order  should  be  addressed  to  Procurement  Division,  explosives 
branch.  Ordnance  Dept.,  Washington,  D.  C.    Please  confirm  by  wire. 

''  By  direction  of  the  Sec'y  of  >Var. 

"  Geo.  W.  Goethals, 
"  Director  of  Purchase^  Storage  and  Traffic^  General  Staff. ^^ 

This  telegram  was  confirmed  by  a  letter  of  the  same  date  and  to 
the  same  effect. 

The  claimant  immediately  on  notice  of  the  desire  of  the  United 
States  to  stop  production  gave  the  appropriate  instructions  and  the 
refining  of  toluol  was  stopped  except  that  the  process  of  refinement 
was  com]:)leted  with  regard  to  light  oils  in  process.  (Rec,  105.)  The 
claimant  is  making  claim  against  the  Navy  Department  for  the  re- 
fined toluol  on  hand  November  23,  or  produced  from  the  light  oils 
in  process  of  refinement  on  that  day.  The  production  of  light  oils 
from  gas  continued  to  the  extent  stated  in  the  second  paragraph  of 
this  opinion. 

Testimony  was  taken  at  this  and  other  hearings  as  to  the  nature 
of  toluol,  the  several  processes  of  producing  it,  the  by-products 
produced  in  its  manufacture,  and  on  related  subjects,  a  summary 
of  the  relevant  portions  of  which  testimony  follows : 

The  People's  Gas  Co.  of  Chicago  now  supplies  that  city  with  gas, 
and  did  so  prior  to  and  during  the  "emergency."  Its  franchise 
requires  the  delivery  of  gas  on  a  heat  and  not  on  a  candlepower  basis. 
The  removal  of  toluol  from  its  gas  has  not  resulted  in  the  non- 
fulfillment of  its  franchise  requirements.  Toluol  is  derived  prin- 
cipally either  by  coking  coal  in  by-product  coke  ovens  or  by  "  sweep- 
ing "  it  out  of  carburetted  water  gas.  Small  quantities  are  also  de- 
rived from  the  distillation  of  tar.     Toluol  is  the  basis  of  the  ex- 
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plosive  known  as  trinitrotoluol,  nitrate  being  the  other  main  in 
gredient. 

In  April  or  May,  1917,  a  representative  of  the  claimant  and  of 
other  gas  companies  and  other  potential  toluol  producers  conferrefl 
with  representatives  of  the  Ordnance  Bureau,  at  their  request,  at 
the  Bureau  of  Standards.  Ordnance  officers  then  stated  that  the 
production  of  toluol  in  enormously  increased  quantities  was  essen- 
tial to  a  successful  prosecution  of  the  war.  Representatives  of  the 
gas  companies,  particularly,  were  urged  to  bring  about  the  construc- 
tion of  such  plants,  as  such  companies  were  in  an  excellent  posi- 
tion to  produce  toluol  quickly.  (Rec,  pp.  52,  53,  54,  55,  56,  59.) 
The  claimant,  in  addition  to  the  plants  it  had  constructed  in  March, 
1917,  at  the  Division  Street  Station  and  at  the  Twenty-second 
Street  Station  in  Chicago,  proceeded  to  construct  light  oil  plants 
at  the  North  Station  and  the  South  Station  in  Chicago,  which  were 
completed,  respectively,  March  1  and  February  17,  1918,  at  a  cost 
of  $255,076  and  $220,617,  and  also  a  refining  plant  at  Cicero,  III., 
which  was  completed  May  8,  1918,  at  a  cost  of  $851,128.  (Rec, 
p.  84.) 

The  process  of  recovering  "light  oil"  from  carburetted  water 
gas  was  described  in  the  testimony  as  follows  (Rec,  62) : 

"The  gas,  after  having  passed  the  usual  process  of  manufacture 
and  through  the  purifying  boxes  to  remove  sulphur,  and  so  forth, 
is  then  passed  through  a  tower  or  cylindrical  tank.  *  *  *  It  is 
first  passed  through  this  tank  that  is  filled  with  wooden  grids.  (Jas 
passing  up  through  this  tank  is  met  with  a  downward  stream  of 
absorbent  oil.  This  oil  absorbs  from  the  gas  coming  in  contact 
with  it  what  is  known  as  the  light  oils.  They  are  classed  light  oils 
because  they  contain  not  only  toluol  but  also  benzol,  solvent  naphtha, 
and  other  oils  that  are  commonly  termed  light  oils.  The  oil  passes 
down  through  and  the  gas  then  leaves  the  top  of  the  apparatus 
stripped  of  its  light  oils,  the  oil  having  absorbed  them.  The  oil 
is  then  known  as  wash  oil  or  absorbent  oil.  Laden  with  light  oil 
it  is  then  passed  to  a  steam  still  which  is  continuous  in  its  opera- 
tion; oil  passing  into  the  top  and  through  various  trays  or  par- 
titions in  the  still  comes  in  contact  with  a  column  of  live  steam. 
*  *  *  The  steam  ascending  through  the  absorbent  oil  heats  it 
and  relieves  the  absorbent  oil  of  the  light  oils  absorbed  from  the 
gas,  tliev  being  carried  forward  with  the  steam.  The  wash  oil  being 
stripped  of  its  light  oils  again  passes  from  this  apparatus,  is  cooled, 
and  returns  to  the  absorption  towers  again.  This  is  a  circuit,  the 
oil  absorbing  and  losing  its  light  oil;  the  light  oils  being  driven 
off  with  the  steam  are  run  into  a  condenser.  The  condenser  cools 
down  the  temperature  of  the  steam  vapors  and  light  oil  vapors 
carried  with  it  to  a  point  of  condensation.  The  light  oil  floating 
on  top  is  drawn  oil  in  a  separate  reservoir.  The  steam,  which  is 
condensed  water,  is  lost,  is  of  no  further  use. 

"  This  light  oil  carried  over  and  condensed  contains  benzol,  toluol, 
solvent  napththa,  and  some  other  forms  of  fuel  oil,  together  with 
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a  small  portion  of  the  light  oil  entrained  in  the  operation.  That 
is  known  as  light  oil.  It  contains,  according  to  various  operations, 
twenty-five  per  cent,  and  over  of  toluol." 

"  Q.  By  that  you  mean  twenty-five  per  cent,  of  pure  toluol  ? 

"A.  Pure  toluol;  yes.  We  always  express  it  by  expressing  the 
content  of  the  pure  toluol  before  sending  it  to  the  refining  plants, 

"  Of  course,  there  was  other  apparatus,  such  as  pumps  and  auxil- 
iarj'  machines.  This  light  oil,  after  being  received  in  a  container 
by  itself,  was  then  sent  to  a  refining  plant." 

"The  light  oil  was  transported  by  rail  in  tank  cars  to  the  re- 
fining plant  at  Cicero,  111." 

The  process  of  the  recovery  of  toluol  from  light  oils  was  thus 
described. 

"  The  first  process  in  the  refining  plant  was  to  place  light  oil  in  a 
large  drum,  known  as  a  still,  in  which  it  was  heated  with  steam  coils. 
Above  this  still  was  a  deflected  column  by  which  a  definite  tempera- 
ture control  could  be  maintained.  As  the  steam  coils  of  the  still 
were  filled  and  the  steam  turned  on,  naturally  the  first  oil  to  be 
evaporated  would  be  that  which  evaporated  at  the  lowest  tempera- 
cures  and  was  the  means  of  separation  of  these  various  oils,  because 
they  had  various  boiling  points.  The  first  oils  to  come  over  were 
the  benzol  series,  and  the  temperature  at  the  top  of  the  still  was 
definitely  regulated  so  that  none  of  the  rest  of  the  oils  that  came 
over  there  were  drawn  back  into  the  still,  so  that  this  process  was 
worked  along  slowly  at  this  given  temperature  at  the  top  until  all 
the  benzol  was  extracted  from  the  light  oil.  Then  the  final  tempera- 
ture of  the  still  was  raised  to  the  boiling  point  of  pure  toluol  or 
crude  toluol.  This  is  the  crude  still  operation.  The  still  was  then 
kept  at  this  temperature  until  all  the  toluol  oils  were  boiled  out 
Then  the  temperature  was  again  raised  and  solvents  were  boiled  out 
What  was  left  in  the  still  was  known  as  residual,  which  were  some 
of  the  very  heavy  solvents,  and  also  a  wash  oil  that  was  entrained 
in  the  previous  operation.    They  were  again  returned  to  the  plants. 

"  Now,  we  have  three  products  from  that  still ;  crude  benzol,  crude 
toluol,  and  crude  solvents. 

"  Q.  What  percentage  of  the  pure  toluol  did  crude  toluol  have 
in  it? 

"  A.  It  ran  from  sixty-five  to  seventy  per  cent,  of  pure  toluol.  With 
us  in  our  operation  the  crude  benzol  and  the  crude  solvents  were  again 
set  back  and  put  into  the  gas.  We  could  not  aiford  to  lose  that  heating 
value  from  the  gas,  and  we  kept  out  only  the  crude  toluol  section. 
That  crude  toluol  section  was  then  sent  to  what  is  known  as  a  washer, 
in  which  the  impurities,  a  larg^e  portion  of  the  impurities,  were 
washed  with  sulphuric  acid.  In  other  words,  the  sulphuric  acid 
attracts  a  number  of  these  impurities.  Then,  to  neutralize  the  acid 
effect,  it  received  a  wash  of  caustic  soda.  In  that  state  it  was  known 
as  washed  crude  toluol.  It  was  then  returned  to  what  is  known  as 
a  pure  toluol  still.  Again  that  process  of  boiling  was  maintained 
similarly  as  described  in  producing  pure  toluol.  There  would  be  a 
little  pure  benzol  entrained.  We  had  to  be  very  careful  to  separate 
that  out  definitely.  Then  the  temperature  was  raised  and  pure  toluol 
came  over.    The  still  residue  then  might  contain  a  little  pure  toluol. 
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which  was  thrown  off,  and  the  balance  was  a  heavy,  viscous,  tarry 
mass,  the  result  of  the  washing  of  the  acid  on  the  other  materials 
in  the  crude  toluol.  *  *  *  The  color  ♦  *  ♦  went  by  specifi- 
cations that  it  should  be  water  white ;  that  it  should  pass  an  acid  test 
to  determine  that  the  impurities  were  out  of  it,  so  it  would  be  suitable 
for  nitrating  purposes,  and  these  impurities  must  be  eliminated  down 
to  a  point  determined  in  the  test.  Also,  to  be  sure  that  there  was  not 
benzol  and  solvents  mixed  up  in  it,  there  was  no  determination  that  it 
must  boil  within  two  degrees  of  the  true  boiling  point  of  chemically 
pure  toluol." 

DECISION. 

The  pertinent  portions  of  section  120  of  the  act  of  June  3,  1916, 
follow : 

"  The  President,  in  time  of  war  or  when  war  is  imminent,  is 
empowered  through  the  head  of  any  department  of  the  Govern- 
ment in  addition  to  the  present  authorized  methods  of  purchase  or 
procurement,  to  place  an  order  with  any  individual,  etc.,  ♦  *  * 
for  such  product  or  material  as  may  be  required     *     *     *. 

"  Compliance  with  all  such  orders  *  ♦  ♦  shall  be  obligatory 
on  any  mdividual  *  *  *  and  any  individual  owning  or  oper- 
ating any  plant  equipped  for  the  manufacture  of  *  *  *  neces- 
sary supplies  *  *  *  for  the  Army  ♦  ♦  *  which,  in  the 
opinion  of  the  Secretary  of  War,  shall  be  capable  of  being  readily 
transformed  into  a  plant  for  the  manufacture  of  *  *  *  neces- 
sary supplies  *  *  *  who  shall  refuse  ♦  ♦  *  to  manufac- 
ture *  *  *  necessary  supplies  ♦  *  *  as  ordered  by  the 
Secretary  of  War,  or  who  shall  refuse  to  furnish  such  *  *  ♦ 
supplies  *  *  *  at  a  reasonable  price  as  determined  by  the  Sec- 
retary of  War,  then  and  in  either  such  case  the  President,  through 
the  head  of  any  department  of  the  Government,  in  addition  to 
the  present  authorized  methods  of  purchase  or  procurement  herein 
provided  for,  is  hereby  authorized  to  take  immediate  possession 
of  any  such  plant  or  plants  and  through  the  Ordnance  Department 
of  the  United  States  Army  to  manufacture  therein,  in  time  or  war 
or  when  war  shall  be  imminent  ♦  ♦  *  such  material  as  may 
be  required,  and  any  individual  *  *  *  failing  to  comply 
with  the  provisions  of  t>^  section  shall  be  deemed  guilty  of  a 
felony     *     *     *. 

"  C  ompensation  to  be  paid  to  any  individual  *  *  *  for  its 
products  or  material     *     *     *     shall  be  fair  and  just." 

Just  what  is  it  for  which  compensation  is  authorized  to  be  paid? 
By  the  first  paragraph  the  President  is  empowered  to  place  an 
order  for  such  product  or  material  as  may  be  required.  Compli- 
ance with  the  order  for  the  product  so  determined  to  be  required 
is  obligatory.  Compensation  to  be  paid  the  orderee  for  its  products 
is  to  be  fair  and  just.  The  product  for  which  compensation  is  to 
be  paid  is  the  product  determined  to  be  required  by  the  President 
as  evidenced  by  the  compulsory  order. 

Compulsory  Order  No.  360  was  placed  with  the  claimant  "by 
direction  of  the  President "  and  pursuant  to  section  120  of  the  act  of 
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June  3,  1916.    The  order  was  for  "  the  entire  output  of  crude  and/or 
refined  toluol  which  your  plant  or  plants  are  capable  of  producing 
from  July  1,  1918,  until  December  31,  1918  (both  dates  inclusive)." 
This  then  is  the  "  product "  for  which  just  compensation  is  to  be  paid. 
No  price  was  named  in  the  order  and  no  price  was  fixed  by  the  Sec- 
retary of  War  until  the  board  of  appraisers  fixed  the  price  on  August 
19,  1918.    It  appears,  however,  that  toluol  delivered  under  Order  No. 
500  was  at  the  price  of  $1.50  per  gallon,  and  that  a  number  of  con- 
tracts had  been  made  by  the  Ordnance  Bureau  at  that  price ;  $1.50  per 
gallon  was  the  standard  price  at  this  time  paid  by  the  United  States 
and  by  such  private  consumers  as  the  United  States  permitted  to  pur- 
chase.   The  Navy  was  paying  $1.50  per  gallon  for  its  toluol  during 
this  period.     (Minutes  Bd.  App.) 

What  is  the  legal  relation  between  the  parties  established  by  the 
service  of  Order  No.  360,  the  acts  of  the  claimant  and  the  United 
States  with  relation  thereto,  the  action  of  the  board  of  appraisers  of 
August  19,  1918,  and  the  acts  of  the  claimant  and  the  United  States 
in  that  connection? 

This  legal  relation  is  that  of  parties  bound  by  an  adjudication, 
under  due  process  of  law,  by  a  tribunal  having  jurisdiction  of  the 
subject  matter,  the  award  of  August  19  constituting  said  adjudica- 
tion. 

The  "  award  "  of  August  19  constituted  a  determination  by  a  com- 
petent tribunal  of  fair  and  just  compensation  under  the  act  of  June 
3,  1916  (sec.  120),  for  the  product  of  the  claimant  taken  by  the 
United  States  under  Compulsory  Order  No.  360  and  a  determination 
by  the  Secretary  of  War  of  a  reasonable  price  at  which  the  products 
ordered  should  be  furnished  under  pain  of  the  penal  provisions  of 
the  act. 

The  board  of  appraisers  made  their  award  of  just  compensation 
for  the  manufacture  of  the  said  commodity  in  accordance  with  the 
terms  and  provisions  of  the  order  at  the  rate  of  $1.50  per  gallon, 
f.  o.  b.  makers  plant  for  all  toluol  produced  between  July  1,  1918, 
and  December  31,  1918.  The  board  of  appraisers  by  the  same  in- 
strument found  the  reasonable  price  at  which  the  former  owners 
shall  comply  with  the  order  to  be  $1.50  per  gallon  for  all  toluol 
produced  between  July  1, 1918,  and  December  31, 1918.  The  orderee 
was  notified  on  August  31,  1918,  to  file  its  dissent  from  this  award  if 
dissatisfied.     No  dissent  was  filed. 

Just  and  fair  compensation  was  adjudicated  to  be  $1.50  per  gal- 
lon for  all  toluol  produced  between  specified  dates.  No  proceed- 
ings having  been  taken  by  the  orderee  from  this  adjudication  either 
before  the  board  of  appraisers  or  the  courts,  and  the  orderee  having 
continued  to  manufacture  and  deliver  toluol  and  to  accept  the  price 
stated,  and  the  United  States  having  continued  to  accept  the  said 
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toluol  and  pay  for  it  at  the  said  price,  the  said  adjudication  became 
fixed  and  binding  upon  both  parties.  It  was  thereafter  the  obliga- 
tion of  the  United  States  to  accept  and  pay  the  said  price  for  all 
toluol  produced  by  the  orderee  during  the  period  specified  up  to 
and  including  December  31,  1918. 

This  obligation  is  an  agreement  implied  by  law  within  section  1 
of  the  act  of  March  2,  1919. 

The  act  of  March  2  gives  the  Secretary  of  War  power  to  adjust, 
pay,  or  discharge  "  any  agreement^  express  or  implied  "  entered  into 
by  an  officer  or  agent  acting  under  the  authority,  direction,  or  in- 
struction of  the  President  and  not  executed  in  the  manner  prescribed 
by  law.  The  power  to  adjust  implied  agreements  includes  agree- 
ments implied  in  law  as  well  as  in  fact.  The  act  is  remedial  and 
should  be  liberally  construed  to  effectuate  its  purpose,  which  is 
broadly  to  confer  power  on  the  Secretary  of  War  to  adjust  those 
Army  emergency  agreements  which  he  had  not  already  power  to 
adjust.  He  had  power  to  adjust  such  agreements  only  as  were 
executed  in  the  manner  prescribed  by  law.  There  is  no  "manner 
prescribed  by  law"  for  the  execution  of  a  quasi-contractual  obliga- 
tion. Hence  the  words  "  and  not  executed  in  the  manner  prescribed 
by  law  ^'  should  be  construed  to  be  a  limitation  on  the  power  given 
the  Secretary  of  War  with  regard  only  to  agreements  for  the  execu- 
tion of  which  there  was  a  manner  prescribed  by  law.  Those  words 
are  not  applicable  to  agreements  raised  by  implication  of  law. 

"  Quasi-contracts  "  may  be  said  to  be  founded — 

1.  Upon  a  record. 

2.  Upon  a  statutory  or  official  or  customary  duty. 

See  Louisiana  v.  New  Orleans.     (109  U.  S.,  285.) 
Steamship  Co.  v.  Joliffe.     (2  Wall.,  450.) 

The  adjudication  of  the  board  of  appraisers  is  a  "  record  "  or 
judgment.  Section  120  of  the  act  of  June  3,  1916,  creates  a  statu- 
tory duty. 

Prof.  Woodward  divides  quasi-contracts  into  four  classes. 

His  third  class  is,  "  benefits  conferred  under  constraint." 

It  is  evident  that  there  is  an  "  implied  agreement "  within  the 
meaning  of  the  act  of  March  2,  1919,  which  is  quasi-contractual  in 
its  nature  by  virtue  of  which  the  United  States  is  under  obligation 
to  pay  the  claimant  "  fair  and  just "  compensation  as  authorized  by 
the  act  of  Congress  and  determined  by  the  award. 

The  situation  is  substantially  the  same  as  it  would  be  if  the  claim- 
ant had  made  an  express  contract  for  the  sale  of  its  entire  product 
l>etween  July  1,  1918,  and  December  31,  1918,  to  the  United  States. 

In  tliat  case  the  relief  to  which  the  claimant  would  be  entitled  is 
iliat  provided  for  in  Supply  Circular  111  and  Supply  Circular  19. 
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It  is  entitled  to  the  diflference  between  the  cost  of  the  raw  mate- 
rials it  had  purchased  or  obligated  itself  for  at  the  time  of  the  sus- 
pension request  and  their  salvage  value. 

It  is  also  entitled  to  the  unabsorbed  amortization  of  the  plants 
which  it  constructed  at  the  request  of  the  United  States,  which  were 
utilized  in  the  production  of  toluol  under  the  compulsory  orders 
numbered  500  and  360. 

The  determination  by  the  board  of  appraisers  of  a  price  of  $1.50 
per  gallon  during  the  entire  period  between  July  1,1918,  and  Decem- 
ber 31,  1918,  as  a  reasonable  price  and  as  just  compensation,  is  sub- 
ject to  the  qualification  or  addition  that  the  entire  product  of  the 
claimant  during  that  period  should  be  taken  at  that  price. 

The  board  of  appraisers  have  not  determined  that  the  price  of 
$1.50  per  gallon  is  just  compensation  in  case  less  than  the  entire 
product  of  the  claimant  between  July  1  and  December  31,  1918,  is 
taken. 

We  must  assume  that  the  board  of  appraisers  considered,  in  fix- 
ing just  compensation,  the  fact  that  the  claimant  erected  expensive 
plants  for  the  production  of  toluol,  which  would  be  of  small  value 
after  the  war  demand  for  toluol  had  ceased,  and  acted  in  the  belief 
that  the  entire  product  between  July  1  and  December  31, 1918,  would 
be  taken  at  $1.50  per  gallon. 

The  action  of  the  claimant  after  receiving  notice  to  suspend  or  to 
terminate  production  on  November  23,  1918,  in  continuing  the  pro- 
duction of  light  oils,  was  for  its  own  benefit  and  should  not  increase 
the  amount  to  be  charged  the  United  States ;  61,723  gallons  of  crude 
toluol  were,  however,  in  the  final  process  of  distillation  at  that  time. 
The  completion  of  distillation  of  this  quantity  was  proper.  (Record, 
p.  105.) 

It  appears,  however,  that  claim  is  being  made  against  the  Navy 
for  payment  for  this  61,723  gallons  of  refined  toluol. 

It  is  entitled  to  such  amortization  of  the  cost  of  its  plants  as  would 
Iiave  been  accomplished  if  it  had  continued  to  produce  chemically 
pure  toluol  imtil  December  31,  1918,  and  had  received  the  price  of 
551.50  per  gallon  therefor. 

It  is  clear  from  the  conduct  of  the  parties  herein  that  both  contem- 
plated their  statutory  duty  and  obligation  under  the  adjudication  of 
the  board  of  appraisers  to  be  the  production  and  delivery  of  refined 
toluol  only,  and  the  statutory  duty  of  the  United  States  to  pay  $1.50 
per  gallon  for  refined  toluol  only.  Under  those  circumstances  no 
question  arises  in  this  case  as  to  the  rule  of  compensation  for  crude 
toluol. 

DISPOSITION. 

This  claim  will  be  transmitted  to  the  Claims  Board,  Bureau  of 

Ordnance,  for  further  proceedings  pursuant  to  the  decision  herein. 

Col.  Delafield,  Mr.  Bryant,  and  Mr.  Montgomery  concurring.^S'^^ 


Case  No.  333. 

In  re  CLAIM  OF  HENBY  SONNEBOKN  A  GO.  (INC.). 

1.  NEGOTIATIONS  MERGED  IN  WBITTEN  AGBEEMENT.— Air  negotiations 

and  oral  understandings  are  merged  in  a  written  agreement  covering 
the  same  snbject  matter. 

2.  FOBMAL   CONTBACT  FULLY  PEBFOBMEIV-^ITBISDIGTION.— The   Secre- 

tary of  War  and  this  Board  haye  no  Jnrisdiction  to  give  relief  where  a 
formal  contract  has  been  fnlly  performed. 

8.  AWABD  IS  AN  AGBEEMENT. — Notifloation  of  an  award  of  a  contract  con- 
stitntes  an  agreement  under  which  claimant  may  be  entitled  to  relief 
under  the  act  of  March  2,  1919. 

4.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
(1)  oral  understandings  in  connection  with  a  formal  contract  for  the 
manufacture  of  mackinaws  and  (2)  the  award  of  a  second  contract  for 
mackinaws.  Held,  claimant  is  not  entitled  to  the  item  of  its  claim 
which  is  based  upon  the  first  contract,  but  is  entitled  to  relief  under  its 
second  contract. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $14,931.52  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  Ignited  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  ITenry  Sonneborn  &  Co.  (Inc.),  of  Baltimore,  Md.,  had  estab- 
lished a  factory  for  the  purpose  of  taking  over  and  performing  Gov- 
ernment contracts.  A  formal  contract,  Xo.  678 1-N,  was  entered  into 
between  the  chiimant  and  the  Government  which  on  its  face  bears 
date  September  30,  1918,  but  was  not  formerly  completed,  executed, 
or  delivered  prior  to  the  middle  of  October,  1918.  By  that  contract 
the  claimant  agreed  to  deliver  to  the  Government  75,000  mftckinaw 
jackets  at  a  price  of  $1.50  per  garment.  While  the  contract  was  in 
process  of  negotiation  during  the  latter  week  of  September,  1918, 
and  up  to  near  the  middle  of  October,  1918,  a  discussion  arose  be- 
tween the  claimant  and  the  representatives  of  the  Government  who 
had  in  charge  the  procurement  of  the  goods,  to  wit,  J.  C.  Perry  and 
Harry  L.  Wells,  clothing  section,  manufacturing  branch,  Quarter- 
'  master  (^orps.  Harry  L.  Wells  was  at  about  that  time  Acting  Chief 
of  the  uniform  division.    The  discussion  concerned  the  cost  of  manu- 
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facture  and  the  price  of  $1.50  per  garment  which  was  the  Govern- 
ment price  offered.    After  the  claimant  began  operations  under  its 
contract  in  October,  1918,  there  were  some  labor  disputes  in  its  fac- 
tory, which  Mr.  Trevesano  of  the  Government  arbitration  board  was 
sent  over  to  adjust.    The  work  was  then  in  process.    The  claimant 
alleges  that  the  basic  price  of  labor  fixed  by  Mr.  Trevesano  to  settle 
the  labor  difficulties  raised  the  manufacturing  cost  of  such  garments 
to  $1.62^  each.    And  thereupon  the  claimant  alleges  that  the  Govern- 
ment representatives  said  to  it  that  if  it  would  go  on  with  the  contract 
and  manufacture  the  goods  at  the  price  named  therein,  to  wit,  $1.50 
per  garment,  it  would  be  given  another  Government  contract  later  at 
a  higher  price.    This  was  after  claimant  became  obligated  under  its 
contract. 

2.  The  Government  representative,  Harry  L.  Wells,  testified  at  the 
hearing  that  no  promise  of  a  second  contract  was  made  to  the  claimant 
but  that  it  was  said  to  it  that  all  subsequent  contracts,  if  any,  would 
be  written  at  $1.75  per  garment,  but  that  no  contract  was  definitely 
promised.  He  also  testified  that  the  price  fixed  in  either  contract 
was  not  fixed  with  reference  to  the  price  fixed  in  the  other. 

3.  On  or  about  November  4,  1918,  another  contract.  No.  7938-N, 
was  awarded  to  the  claimant,  the  award  being  signed  by  Harry  L. 
Wells,  acting  chief  of  the  uniform  section,  which  award  was  notified 
to  the  claimant  on  or  about  that  time,  and  Harry  L.  Wells  was  au- 
thorized on  November  6,  1918,  to  execute  without  submission  to  the 
Board  of  Review.  This  award  was  for  the  manufacture  of  75,000 
mackinaws  at  a  price  of  $1.75  per  garment,  delivery,  depot  quarter- 
master. New  York. 

• 

"  25,000  week  ending  December  14,  1918. 
"  25,000  week  ending  December  21,  1918. 
"  25,000  week  ending  December  28,  1918." 

The  formal  contract  never  was  executed  or  delivered  because  of 
the  armistice.  The  claimant  file^  its  claim  made  up  of  the  following 
items : 

Loss  of  12i^  per  garment  on  75,000  mackinaws  mnfd $9,  375.  00 

Loss  on  direct  materials  supplied  by  us  and  not  used 4,  627.  96 

Loss  on  indirect  niaterials  supplied  by  us  and  not  used 277.  00 

Loss  on  labor  for  checking  and  returning  Government  materials 557. 96 

Loss  on  insurance  covering  mackinaw  materials 93.  60 

A  total  of 14,931.52 

The  claimant  of  Its  own  motion  has  reduced  its  claim : 

Labor  for  returning  material  to  Government  by $167.  96 

Claim  for  labels  by 15.  00 

182. 96 

Leaving  its  net  claim 14,748.56 

4.  The  claimant  completed  the  delivery  of  the  goods  under  the 
formal  contract.  6781 -N,  and  received  therefor  the  DBnieiPb^rf^^d^^e 
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the  contract.  The  last  of  the  goods  were  delivered  some  time  after 
the  middle  of  December,  1918,  and  the  contract  was  terminated  not 
only  by  performance  but  by  lapse  of  time. 

6.  The  second  alleged  contract,  7938-N,  was  never  performed  or 
performance  entered  upon,  the  armistice  having  occurred  before  the 
complete  performance  of  the  first  contract. 

DECISION. 

1.  The  first  contract,  No.  6781-N,  being  a  written  formal  contract, 
all  of  the  conversations,  negotiations,  and  supposed  verbal  agree- 
ments entered  into  before  its  execution  and  delivery  were  merged 
in  it.  This  is  a  familiar  principle  of  law  and  this  Board  has  fre- 
quently so  held. 

Also,  it  being  a  formal  written  contract,  and  having  been  fully 
performed  by  both  parties  and  terminated,  the  Secretary  of  War 
and  this  Board  have  no  jurisdiction  to  deal  with  it  further,  hence 
the  item  $9,375  in  claimant's  claim  as  loss  on  that  contract  must  be 
disallowed. 

2.  The  claimant,  however,  is  entitled  to  such  loss,  if  any,  as  can 
be  shown  upon  the  so-called  contract  No.  7938-N,  to  be  adjusted  in 
accordance  with  the  principles  laid  down  in  the  act  of  March  2, 
1919,  but  not  including  the  item  of  $9,375,  or  any  part  of  it.  The 
negotiations  upon  this  contract,  while  not  ripening  into  a  formal 
contract,  consist  of  a  written  award  signed  by  Harry  L.  Wells,  act- 
ing chief  of  the  uniform  section,  the  delivery  of  the  goods  to  claim- 
ant from  which  to  make  the  garments,  and  the  acceptance  by  the 
claimant.  It  was  a  mere  accident  that  the  formal  contract  was  not 
executed  and  delivered. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  615. 

•  In  re  CLAIM  OF  FOKD  MOTOK  CO. 

1.  IMPLIED  CONTBACT — EXTBA  LABOJl  AND  MATEBIAL. — Where  claimant 

had  performed  a  contract  providing  for  a  maximum  fee  for  the  manu- 
facture of  armor  out  of  material  furnished  by  the  Government,  and  the 
armor  has  been  manufactured,  delivered  and  paid  for  on  the  basis  of 
the  contract,  claimant  may  recover  the  expenses  of  buying  two  barrels 
of  paint  and  for  certain  extra  labor  not  contemplated  by  the  parties 
when  the  contract  was  executed  in  preparing  raw  materials  furnished  it 
by  the  Government,  under  instructions  from  an  authorized  agent  of  the 
Government. 

2.  OVEBHEAD— WHEBE    CONTBACT    TEBMINATED.— Claimant    is    not   en- 

titled to  an  adjustment  for  additional  overhead  resulting  from  the  fail- 
ure of  the  Government  to  furnish  material  within  a  reasonable  time, 
as  such  an  item  would  be  in  the  nature  of  unliquidated  damages  grow- 
ing out  of  the  breach  of  the  contract.  Since  the  contract  was  fully 
performed,  and  payment  for  the  armor  made  and  accepted,  the  contract 
will  be  considered  closed  and  cannot  be  revived  by  the  Secretary  of 
War  for  the  purpose  of  allowing  additional  overhead  charges. 

3.  CLAIH  AND  DECISION.-— Claim  under  the  act  of  March  2,  1919,  far  two 

barrels  of  paint,  extra  labor  and  additional  overhead  in  t»erforming  a 
procurement  order  with  a  maximum  fee  for  manufacturing  armor  out 
of  materials  furnished  by  the  Government.  Held,  claimant  entitled  to 
adjustment  for  the  paint  and  extra  labor,  but  not  for  additional  over- 
head. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division,  Supply  Circular  No.  17,  1918,  for  $840.59  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  in  this  case  was  operating  under  a  formal  pur- 
chase order  for  painting,  assembling,  and  packing  for  export  5,000 
sets  front  body  armor,  and  5,000  sets  back  body  armor,  same  to  be 
accomplished  within  60  days,  with  a  maximum  fee  of  $15,500.  The 
Government  was  to  furnish  the  raw  materials  for  the  performance 
of  this  order.  The  contract  was  performed,  the  goods  delivered  hy 
claimant,  and  accepted  by  the  (xovernment,  and  the  claimant  has 
received  in  payment  therefor  the  sum  of  $15,292  45. 
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3.  The  claimant  has  alleged,  and  facts  sustain  the  allegrttion* 
that  in  the  performance  of  its  part  of  the  contract  its  cost  (includ- 
ing the  10  per  cent,  profit)  was  $16,133.04,  or  $633.04  above  the 
maximum  allowance  provided  in  the  procurement  order.  This  extra 
expense  was  occasioned  by  the  purchase  of  two  barrels  of  paint  in 
open  market  in  accordance  with  instructions  received  from  an 
authorized  agent  of  the  Government;  by  the  cost  of  additional 
labor  in  preparing  the  raw  materia!  furnished  by  the  Government 
so  that  it  could  be  used  in  the  fulfillment  of  the  contract;  and  by 
increased  overhead  expenditures,  the  same  resulting  from  the  Gov- 
ernment's failure  to  deliver  the  raw  material  within  a  reasonable 
time  and  thus  enable  the  claimant  to  perform  its  contract  within  the 
time  specified. 

PECISION. 

1.  The  Board  finds  that  there  is  an  implied  agreement  on  the  part 
of  the  Government  to  reimburse  claimant  for  the  two  barrels  of 
paint  and  the  extra  labor  occasioned  in  preparing  the  material 
furnished  by  the  Government  for  use  in  the  performance  of  the 
Government  order.  It  appears  that  this  additional  work  in  re- 
moving rust,  recutting,  and  otherwise  preparing  the  material  fur- 
nished by  the  Government  for  the  performance  of  this  contract 
was  not  contemplated  in  the  original  procurement  order,  but  was 
done  with  the  knowledge  and  acquiescence  of  the  Government,  and 
the  (lovernment  has  received  the  benefit  therefrom.  However,  the 
Board  is  of  the  opinion  that  it  is  without  authority  to  make  an 
adjustment  on  the  overhead  expense  item  in  view  of  the  fact  that 
this  is  considered  unliquidated  damages  growing  out  of  a  breach 
of  the  contract  on  the  part  of  the  Government.  The  evidence  shows 
that  the  contract  was  fully  performed  by  the  claimant,  the  goods 
delivered  and  accepted  by  the  Government,  and  all  payments  have 
been  received  for  same  with  the  exception  of  $240.59.  In  view  of 
this  fact,  the  contract  would  be  considered  closed  and  could  not  be 
revived  by  the  Secretary  of  War. 

An  award  will  be  made  the  claimant  reimbursing  it  for  the  two 
barrels  of  paint  and  extra  labor  occasioned  in  the  performance  of 
the  contract. 

DISPOSITION. 

1.  This  B9ard  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  and  certificate  C  to  tlie 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner 
provided  in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Shirk  concurring. 
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Case  No.  2256. 

In  re  CLAIH  OF  NOBTHWESTEKN  KAKUFACTTTBING  CO. 

1.  NEaOTIATIOKS  HEKGED  IN  WRITTEN  CONTRACT— RIGHT  OF  REFOR- 

MATION WAIVED. — ^Where  claimant,  in  making^  bids,  stated  in  its  bid 
that  if  freight  rates  should  be  advanced  at  time  of  shipment,  additional 
freight  charges  would  be  added  to  its  prices,  but  the  written  contract 
contained  no  such  provision,  and  claimant  went  ahead,  performed  the 
contract,  and  received  payment  at  the  price  fixed  therein  without  pro- 
test, it  is  not  entitled  to  be  paid  the  amount  of  the  additional  freight 
charges; 

2.  CONSIDERATION. — Where,  under  the  above  circumstances,  after  the  con- 

tract has  been  fully  performed,  a  supplemental  agreement  is  executed 
containing  the  provision  regarding  freight  charges  which  had  been 
omitted  in  the  original  contract,  the  supplemental  agrreement  is  with- 
out consideration  and  void. 

3.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

a  proxy-signed  agreement  supplemental  to  a  proxy-signed  contract,  for 
barrack  chairs.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Bayne  writing  the  opinion  of  the  JBoard. 

This  is  a  claim,  class  A,  for  $66.66  for  freight  charges  on  ma- 
terials ordered  under  proxy-signed  written  agreement.  The  matter 
comes  to  this  Board  on  appeal  from  a  decision  of  the  classification 
claims  board,  settlement  division,  Office  of  the  Director  of  Finance, 
United  States  Army. 

There  has  been  no  hearing. 

This  Board  finds  and  decides  as  follows : 

1.  Claimant  in  making  bids  on  parts  for  barracks  chairs  June  11, 
1917,  to  the  Philadelphia  depot  quartermaster,  United  States  Army, 
stated  in  this  bid  that  prices  quoted  were  figured  at  the  then  tariff 
rates  and  that  if  they  should  be  advanced  at  the  time  of  shipment, 
claimant  would  add  to  its  prices  the  additional  freight  charge. 
Thereafter  contract  No.  1481,  dated  June  30,  1917,  was  proxy-signed 
on  the  part  of  the  Government ;  it  was  also  signed  by  claimant  and 
copy  sent  to  it  July  31,  1917.  The  contract  did  not  contain  any 
provision  for  any  adjustment  in  the  event  of  changes  in  the  freight 
rates  as  referred  to  in  the  bid  as  above  mentioned. 

2.  The  contract  was  thereafter  fully  performed  by  both  parties. 

3.  Claimant  did  not  bring  the  matter  of  his  claim  herein  to  the 
attention  of  the  depot  quartermaster  until  October  16,  1917,  after 
the  expiration  of  the  contract,  when  it  called  attention  to  said  reser- 
vation in  its  bid.    Claimant  then  claimed  the  increase  in  the  freight 
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rate  figured  in  the  contract,  37^  cents  against  44  cents  which  claim- 
ant had  actually  to  pay.  In  pursuance  of  claimant's  request,  a  sup- 
plementary agreement,  proxy-signed,  was  executed  October  31,  1917, 
inserting  in  substance  the  clause  contained  in  the  bid,  but  which 
had  been  omitted  in  the  contract  thereafter  signed  and  performed 
without  objection  by  claimant. 

4.  Claimant  now  seeks  reimbursement  on  the  basis  of  said  supple- 
mentary agreement. 

DECISION. 

1.  Claimant  having  accepted  said  contract  without  objection  on  ac- 
count of  the  omission  of  said  clause  in  the  bid  providing  for  its  pro- 
tection in  case  of  an  increase  of  rate,  thereby  waived  any  such  reser- 
vation, and  all  preliminary  negotiations  were  merged  in  the  written 
agreement;  and  claimant  having  knowingly  accepted  and  performed 
said  agreement  without  objection  at  any  time  until  after  the  contract 
was  fully  performed  by  both  sides,  thereby  waived  the  omission  of 
said  matter  in  the  contract  as  executed  that  might  have  been  inserted 
had  the  parties  so  agreed. 

2.  The  supplemental  agreement  was  without  consideration  and 
void  as  against  the  Government  in  that  it  sought  to  give  a  claim  to 
claimant,  to  which,  under  the  facts  and  the  law,  it  was  not  entitled, 
and  for  which  the  Government  received  nothing  in  return. 

3.  An  order  should  be  made  denying  the  relief  prayed  for  by  claim- 
ant in  its  statement  of  claim  and  dismissing  the  claim. 

DISPOSITION. 

An  order  should  be  made  denying  the  relief  prayed  for  by  claimant 
in  its  statement  of  claim  and  dismissing  the  claim. 
Col.  Dela  field  and  Mr.  Hunt  concurring. 
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Case  No.  2406. 

In  re  CLAIM.  OF  A.  B.  SEE  EI.EGTBIG  ELEVATOR  GO. 

1.  AVTBOBITY  TO^  AKEND  CONTBAGTS. — ^Where  a  constructioi}  manager  for 
the  erection  of  a  plant  is  appointed  nnder  a  formally  executed  contract, 
which  provide s  that  the  oonstmction  manager  may  enter  Into  contracts 
for  the  necessary  labor  and  services,  with  the  approval  of  the  special 
director,  who  is  appointed  by  the  Secretary  of  War  in  writing,  snch 
constmction  manager,  with  the  approval  of  an  assistant  director  ap- 
pointed in  writing  by  the  special  director,  is  duly  authorized  to  amend 
a  formal  contract,  in  the  interest  of  the  Government. 

9.  GLADC  AND  DEGISION. — Glaim  under  General  Order  108  for  services  of  a 
mechanic.  Held,  claimant  entitled  to  recover. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  comes  to  the  Board  of  Contract  Adjustment  from 
Office  Director  of  Finance,  War  Department,  requesting  that  the 
Board  of  Contract  Adjustment  take  necessary  action.    The  case  may , 
be  considered  in  the  nature  of  an  appeal  under  General  Order  103. 

2.  Under  a  formally  executed  contract,  dated  January  18,  1918, 
Thompson- Starrett  Co.  was  designated  as  construction  manager, 
acting  under  the  direction  of  D.  C.  Jackling,  special  director,  for  the 
purpose  of  planning,  creating,  laying  out,  constructing,  erecting,  and 
installing  near  Charleston,  W.  Va.,  United  States  Government  Ex- 
plosive Plant  C. 

3.  The  preamble  of  the  formally  executed  contract  sets  forth  in 
part: 

"  Whereas,  D.  C.  Jackling,  of  San  Francisco,  California,  under  au- 
thority ffiven  him  bv  letter  dated  December  15,  1917,  signed  by  the 
honorable  Newton  C  Baker,  Secretary  of  War,  was  appointed  spe- 
cial director  with  full  power  and  authority  to  represent  the  United 
States  of  America  in  the  construction  of  this  plant  and  hereafter 
referred  to  as  special  director." 

4.  Article  7  of  said  contract  authorizes  the  construction  manager, 
with  the  approval  of  the  special  director,  to  enter  into  all  contracts 
for  services,  labor,  supplies,  material,  equipment,  and  facilities,  a^ 
agent  for  the  United  States  of  America. 

5.  Article  8  provides  that  pay  rolls  for  labor  and  compensation 
for  services  performed  and  expenses  incurred  shall  be  submitted 
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to  the  special  director  for  approval  or  ratification  and  upon  such  ap- 
proval or  ratification  the  disbursing  officer  shall  promptly  provide 
and  pay  the  amounts  required  for  such  pay  rolls,  expense  accounts, 
invoices  and  contracts. 

6.  Article  ±1  provides — 

"  *  *  *  and,  wherever,  with  the  exception  in  articles  9  and  14, 
the  words  special  director  are  used  herein,  the  same  shall  be  con- 
strued to  include  his  duly  authorized  representatives  or  successors." 

7.  On  January  "23, 1918, 1).  C.  Jackling,  special  director,  in  writing 
delegated  to  John  K.  MacGowan  the  following  powers: 

To  ivkoffi  it  77iay  concern: 

Take  notice  that  I,  D.  C.  Jackling,  special  director  in  charge  of  con- 
struction and  operation  of  plants  for  manufacture  of  smokeless  pow- 
der, by  order  of  the  Hon.  Newton  D.  Baker,  Secretary  of  War,  dated 
December  loth,  1917,  supplemented  by  a  contract  between  Thomp- 
son-Starrett  Company  and  I.  W.  Littell,  Brigadier  General,  N.  A.,  as 
contracting  officer  for  the  United  States  of  America,  and  dated  Janu- 
ary 18th,  1918,  by  the  terms  of  which  I  retain  certain  powers  of  su- 
pervision, direction,  approval,  ratification,  discretion,  and  execution, 
with  powers  of  delegation  of  the  same,  hereby  duly  appoint  and  au- 
thorize John  K,  MacGowan  as  an  assistant  to  the  director  in  the  divi- 
sion of  materials  and  purchases,  with  full  power  and  authority  to  ex- 
ercise the  functions  reserved  to  me  in  said  contract  as  fully  as  1  might 
^exercise  them  (with  the  exception  of  the  powers  reservea  to  me  per- 
'sonally  under  articles  9  and  14  of  said  contract). 

I  reserve  the  right  to  cancel  this  authorization  at  any  time  by  notice 
in  writing. 

(Sgd.)  D.  J.  Jackling, 

Special  Director, 

Dated  New  York  City,  Jan.  2Srd^  1018. 

8.  On  April  20,  1918,  Thompson-Starrett  Co..  construction  mana- 
ger, placed  Purchase  Order  No.  15138  with  the  A.  B.  See  Electric 
Elevator  Co.,  calling  for  four  elevators  for  purification  houses  for 
$4,105  each,  an  aggregate  of  $16,420,  to  be  completed  by  May  20, 1918, 
Said  order  contained  the  following  provision : 

"  Vendor  agrees  to  provide  mechanic  to  superintend  erection  of 
these  elevators  for  the  additional  sum  of  $12.50  per  day.  This  amount 
includes  all  expenses." 

9.  On  October  21, 1919,  the  United  States  of  America,  Thompson- 
Starrett  Co.,  agent,  with  the  authorization  and  approval  of  J.  K. 
MacGowan,  assistant  director,  formally  issued  an  amendment  to  Pur- 
chase Order  No.  15138,  changing  the  above  clause  to  read  as  follows : 

"  Vendor  agrees  to  provide  mechanic  to  superintendent  erection  of 
these  elevators  for  the  additional  sum  of  $12.50  per  day  of  eight  (8) 
hours.  This  amount  includes  all  expenses.  In  the  event  of  the  neces- 
sity for  working  overtime,  each  hour  over  the  above-mentioned  eight 
hours  to  be  doubled  and  such  doubled  time  paid  ef^fVM  the  rate  of 
$7.00  for  each  eight  (8)  hours," 
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10.  On  Xovember  20, 1918,  the  A.  B.  See  Electric  Elevator  Co.  pre- 
sented voucher  for  $2,252.50  for  services  rendered  by  its  mechanic  in 
installing  the  elevators  covered  by  the  purchase  order.  The  invoices 
supporting  the  voucher  are  dated  December  1,  1918,  and  indicate  that 
the  services  were  rendered  between  July  7,  1918,  and  November  23, 
1918. 

11.  The  disbursing  officer  questioned  the  authority  of  the  Thomp- 
son-Starrett  Co.  to  modify  the  terms  of  the  purchase  order  and  de- 
clined to  make  payment  without  further  instructions. 

12.  The  contract  under  which  Thompson- Starrett  Co.  were  operat- 
ing as  construction  manager  and  agent  for  the  United  States,  specif- 
ically confers  very  broad  power  to  the  said  Thompson-Starrett  Co., 
l)rovided  their  acts  have  the  approval  or  ratification  of  the  special 
director.  The  amendment  to  the  purchase  order  appears  to  have  been 
issued  in  due  form  and  was  authorized  and  approved  by  J.  K.  Mac- 
(Towan,  assistant  director. 

13.  There  is  no  question  as  to  the  authority  of  J.  K.  MacGowan, 
assistant  director,  to  approve  or  ratify  contracts  entered  into  by  the 
Thompson-Starrett  Co.  The  voucher  is  certified  to,  both  by  the 
Thompson-Starrett  Co.  and  the  Government. 

DECISION. 

1.  The  purchase  order  and  the  amendment  thereto  having  been 
issued  in  due  form  under  the  authority  conferred  by  the  contract, 
flated  January  18,  1918,  and  having  been  approved  by  John  K.  Mac- 
Gowan, assistant  to  the  special  director,  and  the  vouchers  having 
been  duly  approved  by  Thompson-Starrett  Co.,  and  by  E.  J.  Graham, 
deputy  director,  the  terms  of  the  contract  have  been  fully  complied 
with  and  the  same  should  be  paid. 

DISPOSITION. 

1.  This  Board  hereby  transmits  its  findings  and  decision  to  the 
Director  of  Finance  for  action  in  accordance  therewith. 
Col.  Delafield  and  Mr.  Averill  concurring. 
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case  No.  1810. 

In  re  CLAIM  OF  JAMES  ROBERTSON  LEAD  WORKS. 

1.  SUSPENSION    OF    CONTRACT— ALLOTMENT— RAW    MATERIAL.— Where 

claimant  agnreed  to  pay  the  Government  price  for  all  pi|c  l^&d  alloted 
to  It  for  the  purpose  of  manufacturing^  sheet  lead  and  lead  pipes  for 
Edgewood  Arsenal  and  sell  it  back  to  the  Government  at  the  cost  price 
plus  the  cost  of  converting  it  into  the  articles  manufactured  for  the 
Government,  there  arose  an  implied  obligation,  under  the  act  of  March 
8,  1919,  to  reimburse  claimant  for  his  loss  occasioned  by  having  on 
hand  a  surplus  allotment  when  its  contract  for  the  manufacture  of  the 
articles  was  suspended. 

2.  CLAIM  AND  DECISION.— This  claim,  in  the  sum  of  $28,673.15,  arises  under 

the  act  of  March  2,  1919,  for  355,275  pounds  of  pig  lead  alloted  to  and 
paid  for  by  claimant.  Held,  that  there  was  an^  agreement  within  the 
purview  of  the  act  of  March  2,  1919,  to  reimburse  claimant  for  the  loss 
sustained. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT  AND  DECISION. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  w^s  filed  and  received  by  the  Board  of  Contract 
Adjustment  of  Edgewood  Arsenal,  Chemical  Warfare  Service,  May 
23,  1919,  and  forwarded  to  this  Board  August  15,  1919,  by  Claims 
Board,  Chemical  Warfare  Service. 

The  sum  claimed  is  $28,673.15,  representing  the  price  at  which 
355,272  pounds  of  pig  lead  was  allotted  to  and  paid  for  by  claimant, 
it  being  claimant's  contention  that  said  lead  was  purchased  by  it 
for  account  of  the  United  States  (Government.  Claimant's  offer  to 
adjust  the  matter  is  set  forth  in  Finding  of  Fact  XII. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. — Claimant,  James  Robertson  Lead  Works,  is  a  corporation  hav- 
ing its  principal  place  of  business  at  Baltimore,  Md.,  and  is  a  sub- 
sidiary of  United  Lead  Co  ,  a  corporation  having  its  principal  pla^e 
of  business  in  New  York,  N.  Y. 

II. — On  June  13,  1918,  and  at  subsequent  times  hereinafter  men- 
tioned, Capt.  (^eorge  E.  Morrissey,  Ordnance  Reserve  Corps,  was 
chief  of  the   i)uiThase  section   at  Edgewood   Arsenal,  Md.     Capt. 
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1?.  M.  Clucas,  Ordnance  Reserve  Corps,  was  assistant  to  Capt.  Mor- 
rissey.  Capt.  Clucas  was  afterwards  transferred  to  Chemical  War- 
fare Service.  Lieut.  Robert  W.  Weeks  and  Pvt.  Meyer  were  also 
on  duty  at  said  Edgewood  Arsenal  in  the  Chemical  Warfare  Serv- 
ice in  connection  with  the  construction  work. 

III. — Shortly  after  the  declaration  of  a  state  of  war  between  the 
XTnited  States  of  America  and  the  German  Empire  on  April  6,  1917, 
J.  R.  Wettstein,  president  of  said  United  Lead  Co.,  conferred  with  au- 
thorities at  Washington  who  were  then  in  charge  of  the  obtaining 
a  supply  of  lead  for  governmental  purposes  and  tendered  them  the 
facilities  of  the  United  States  Lead  Co.  and  all  of  its  branches. 
Thereafter  the  control  of  pig  lead  was  assumed  by  the  War  Industries 
Board  through  its  nonferrous  metals  section.     Mr.  Wettstein,  on 
behalf  of  said  lead  company  and  as  its  president,  agreed  with  said 
nonferrous  metals  section  to  finance  any  allotments  of  pig  lead  made 
for  war  work  for  Government  account,  to  pay  for  such  lead  when 
received  by  it,  and  to  bill  the  manufactured  products  made  therefrom 
to  Government  contractors  and  arsenals,  using  the  price  which  said 
company  was  charged  for  the  lead  as  a  basis  of  cost.    This  offer  was 
frequently  acted  upon  by  the  War  Industries  Board,  and  continued 
in  force  at  least  until  the  armistice  of  November  11,  1918. 

IV. — The  demands  of  Edgewood  Arsenal  for  sheet  lead  and  lead 
pipe  were  large  and  continuous.  On  or  about  February  12,  1918, 
Capt.  Morrissey,  aforesaid,  wrote  to  the  United  Lead  Co.  asking  for 
a  quotation  on  its  products,  which  quotation  was  furnished  on  Febru- 
ary 14, 1918,  and  was  based  upon  the  Government  allocating  the  neces- 
sary raw  material.  On  February  18,  1918,  Lieut.  Weeks  aforesaid 
telephoned  an  order  to  the  L^nited  Lead  Co.  at  its  New  York  office 
for  certain  lead  materials  upon  the  basis  of  said  quotation,  which 
order  was  also  based  upon  the  Government  allocating  the  necessary 
lead,  such  lead  to  be  paid  for  by  the  United  Lead  Co.  and  to  be  billed 
to  the  Edgewood  Arsenal  at  its  purchase  price,  f .  o.  b.  Baltimore,  Md., 
plus  a  converting  charge.  A  number  of  other  orders  were  subsequently 
issued  from  Edgewood  Arsenal  to  United  Lead  Co.,  transmitted  by 
the  latter  to  claimant  and  filled  by  it.  The  first  orders  were  filled 
by  claimant  from  its  own  stock  of  pig  lead ;  the  later  ones  from  lead 
received  and  paid  for  by  it  under  Government  allocations  procured 
from  Capt.  Clucas  aforesaid. 

V. — In  order  to  eliminate  the  delay  of  several  days  resulting  from 
the  Edgewood  Arsenal  authorities  sending  their  orders  to  United 
Lead  Co.  in  New  York  and  the  transmission  of  such  orders  to  claim- 
ant in  Baltimore  for  attention,  Capt.  Clucas  took  up  the  matter  with 
C.  E.  McPhail,  claimant's  manager,  on  June  13,  1918.  As  a  result 
nf  this  interview  the  following  letter  was  written  and  sent  to 
claimant : 
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(Copy.) 

June  13,  1918. 
Subject:  Lead. 
Messrs.  James  Egbertson  Lead  Co., 

827  S.  Howard  St.,  Baltimore,  Md. 
Gentlemen:  1.  As  agreed  this  afternoon  between  Mr.  McPhail, 
Captain  R.  M.  Clu.as,  and  Private  Meyer,  a  formal  order  for  lead 
"delivered  by  the  James  Robertson  Lead  Co.  to  the  Edgewood  Arse- 
nal during  the  month  of  May  will  be  drawn  at  once. 

2.  Lead  delivered  so  far  during  the  month  of  June,  and  for 
ivhich  the  price  is  not  available  at  this  time,  will  be  confirmed  by 
letter  as  soon  as  Mr.  McPhail  and  Lieut.  Wadsworth  arrive  at  an 
agreement  as  to  just  what  has  been  furnished. 

3.  For  lead  needed  by  the  Edgewood  Arsenal  for  the  balance  of 
June  and  subsequent*  months  it  is  agreed  that  this  material  will 
be  furnished  by  the  James  Robertson  Lead  Co.  upon  receipt  of 
either  a  letter  signed  by  the  purchase  section  or  a  telephone  conver- 
sation from  the  purchase  section  subseouently  confirmed  by  letter. 

4.  At  the  end  of  each  month  Mr.  McPhail  will  send  to  the  pur- 
chase section  a  statement  of  all  lead  furnished  during  that  month, 
the  items  being  carried  out  into  dollars  and  cents  according  to  the 
prevailing  prices  during  that  month.  Upon  receipt  of  this  state- 
ment a  formal  procurement  order  will  be  issued  and  sent  to  the 
United  Lead  Co.,  Ill  Broadway,  New  York,  N.  Y.,  thereby  neces- 
sitating but  one  purchase  order  for  each  month. 

KespectfuUy,  yours, 

Purchase  Section, 
Geo.  E.  Morrissey, 

Captain,  Ord,  R.  C, 
;  By  R.  M.  Clucas, 

Captaiji,  Ord,  R.  C. 

VI. — The  arrangement  and  agreement  embodied  in  the  letter  set 
forth  in  the  preceding  finding  was  thereafter  carried  out  and  a 
regular  course  of  business  established  between  the  Edgewood  Arse- 
nal and  claimant,  whereby  orders  for  sheet  lead  and  lead  pipe  were 
transmitted  to  claimant,  generally  by  telephone,  by  Lieut.  Weeks, 
Pvt.  Meyer,  and  others.  This  was  a  matter  of  almost  daily  oc- 
currence. The  articles  ordered  were  shipped  promptly  and  receipts 
taken  from  the  officer  to  whom  delivery  was  made.  At  the  end  of 
each  month  Capt.  Clucas  would  issue  formal  purchase  orders  for 
the  articles  delivered  during  the  month.  This  course  of  business 
was  ordinarily  referred  to  between  the  parties  as  a  "running  ac- 
count." 

VII. — The  first  allotment  of  pig  lead  received  by  claimant  in  the 
foregoing  arrangement  was  37^  tons  on  allotment  No.  1146-War. 
Thereafter,  as  the  requirements  at  the  arsenal  became  greater,  an 
allotment  of  300  tons  was  made  to  claimant  on  allotment  No.  1239- 
War.  On  September  25,  1918,  Capt.  Clucas  requested  claimant  to 
advise  him  as  to  the  status  of  the  300-ton  allotment,  and  was  ad- 
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vised  that  the  approximate  tonnage  of  orders  in  excess  of  said  allot- 
ment was  38,628  pounds.  Accordingly,  on  October  4,  1918,  Capt. 
Clucas  requested  a  further  allotment  to  claimant  of  200  tons,  which 
allotment  was  made  on  allotment  No.  41537-War. 

VIII. — On  November  20,  1918,  Capt.  Clucas  wrote  the  following 
letter,  which  was  duly  received  by  claimant : 

[Copy.]  RMC/lam 

In  replying,  refer  to  No.  E.  A.  164/446. 

Edgewood  Absenal, 
Headquabters  311  W.  Monument  St., 

Baltimore^  Md.^  November  20y  1918. 
James  Robertson  Lead  Co., 

827  S.  Howard  St,  Baltimore,  Md. 

(Attention  of  Mr.  McPhail.) 

Gentlsmen  :  1.  Confirming  conversation  of  this  morning,  please  be  advised 
that  it  will  not  be  necessary  for  you  to  proceed  with  the  work  on  or  shipment 
of  any  of  the  orders  placed  with  your  company  by  this  office. 

2.  This  letter  should  not  be  taken  as  a  cancellation,  but  merely  as  a  suspen- 
sion until  it  can  be  definitely  determined  just  what  course  will  be  taken  as  a 
result  in  the  change  of  the  war  program. 

3.  As  soon  as  this  information  Is  available  you  will  be  definitely  advised  re- 
garding the  disposition  of  the  outstanding  orders  and  the  pig  lead  allotted  for 
use  on  work  for  this  arsenal. 

Respectfully,  yours, 

Purchase  Section, 
By  (signed)  R.  M.  Clucas, 

Captain,  C,  W.  flf.,  U,  8.  A. 

IX. — Upon  receipt  of  the  letter  set  forth  in  the  foregoing  Finding 
VIII,  claimant,  through  United  Lead  Co.  took  steps  to  have 
any  unshipped  portion  of  said  last-mentioned  allotment  for  200 
tons  canceled,  with  the  result  that  a  cancellation  of  43  tons  was 
effected  and  said  allotment  1537-War  was  changed  to  read  1537- 
War-Eevised  for  157  tons.  This  157  tons,  as  well  as  the  37^  tons 
and  the  300  tons  covered  by  the  two  previous  allotments,  were  all 
received  and  paid  for  by  claimant. 

X. — On  November  21,  1918,  at  tlie  request  of  Capt.  Clucas,  claim- 
ant canceled  all  unfilled  portions  of  orders  for  sheet  lead  and  other 
articles  for  Edgewood  Arsenal,  and  upon  the  further  request  of 
Capt.  Clucas  furnished  the  following  statement  of  pig  lead  on  hand 
allotted  to  it  on  allotments  1239- War  and  1537-War-Eevised : 

(COPY.) 

Pig  lead  allotted  on  Governnient  allotment  1239-War_  599, 984  lbs. 
Manufactured  products  delivered  against  above 558,  750  lbs. 

Pig  lead  on  hand  In  excess  of  orders 41,234  lbs. 

Pif?    lead    allotted    on    Govc^rnment    allotment    1537- 

War-Revlsed 314,  038  lbs. 

Deliveries   against    same 314.038  lbs. 

Unused  pig  lead  on  hand  on  above  two  allotments 355.  272  lbs. 
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XI. — The  allotment  price  under  allotment  No.  1239-War  was 
$8.0796  per  100  pounds.  The  price  under  allotment  No.  1537-War- 
Eevised  was  $8.0696  per  100  pounds.  The  amount  claimed  is  there- 
fore computed  by  claimant  in  its  statement  of  claim  as  follows : 

41,234  lbs.  pig  lead,  beinjr  unused  balance  on  allotment  1239-War 

@  $8.0796  per  100  lbs $3,331.54 

314, 038  lbs.  pU  lead,  being  unu.sed  balance  on  allotment  1537-War- 

Revised,  @  $8.0696  per  100  lbs 25,341.61 

355,272  lbs.  Total 28,673.15 

XII. — Said  366^73  pounds  of  lead  are  still  in  claimant's  possession. 
In  said  statement  of  claim,  claimant  oifers  either  to  ship  said  lead  to 
such  destination  as  it  may  be  directed  upon  being  reimbursed  by  the 
United  States  in  the  sum  so  paid  and  expended  by  it  therefor,  or  to 
purchase  it  at  the  market  price  ruling  at  the  time  of  settlement,  with 
proper  adjustments  on  account  of  interest  charges. 

The  Board  of  Contract  Adjustment,  Chemical  Warfare  Service, 
has  examined  the  claim,  approved  the  same  in  principle,  and  recom- 
mended that  the  alternative  proposed  by  the  contractor  be  accepted 
and  that  the  Government  pay  to  the  contractor  the  difference  between 
the  cost  of  the  lead  and  its  market  price  at  the  date  of  settlement, 
with  interest  at  6  per  cent  from  the  date  of  the  armistice  until  the 
date  of  settlement. 

CONCLUSION. 

There  was  an  agreement  within  the  purview  of  the  act  of  March  2, 
1919,  between  the  United  States  of  America,  acting  by  Capt.  R.  M. 
Clucas,  Chemical  Warfare  Service,  and  claimant,  whereby  claimant 
agreed  to  pay  for,  at  the  Government  price,  such  pig  lead  as  might  be 
allocated  to  it  by  the  lead  committee,  nonferrous  metals  section,  War 
Industries  Board,  for  conversion  into  sheet  lead,  lead  pipe,  and  fit- 
tings for  Edgewood  Arsenal,  Md.,  and  to  convert  the  same  into  such 
sheet  lead,  lead  pipe,  etc.,  and  deliver  the  same  as  required  from  time 
to  time  at  said  Edgewood  Arsenal  at  a  price  based  upon  the  cost  to 
it  of  the  pig  lead  plus  a  fixed  and  agreed  conversion  charge,  and  the 
United  States  of  America,  through  said  Capt.  R.  M.  Clucas,  prom- 
ised and  agreed  to  purchase  from  claimant  sheet  lead,  lead  pipe,  and 
fittings  containing  lead  equivalent  in  amount  to  that  so  allocated  to 
and  paid  for  by  it. 

DECISION  AND  DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement,  together  with  certificate  C, 
to  Claims  Board,  Chemical  Warfare  Service,  for  action  in  the  man- 
ner provided  in  specification  (c),  section  5,  Supply  Circular- 17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Lieut.  Col.  Junkin  concurring. 
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Case  No.  2047. 

In  re  CLAIM  OF  EASTERN  MALLEABLE  IRON  CO. 

1.  ARBITRATION  LABOR  DISPUTES. — Where  claimant  agreed  to  submu  labor 

disputes  to  the  National  War  Labor  Board  and  submit  to  its  finding, 
labor  also  agnreeing  to  the  same,  and  the  National  War  Labor  Board 
renders  a  decision  granting  an  increase  in  wages,  and  claimant  pays 
the  increase  according  to  such  decision,  there  is  no  agreement  on  the 
part  of  the  Government  to  reimburse  claimant  for  wages  so  paid. 

2.  RECOMMENDATION    NATIONAL   WAR   LABOR    BOARD    TO    REIMBURSE 

CONTRACTORS  FOR  INCREASED  LABOR  COST.— In  the  absence  of  an 
express  agreement  in  the  arbitration  agreement  requiring  such  reim- 
bursement, and  in  the  absence  of  a  labor  clause  in  the  original  contract, 
such  recommendation  does  not  impose  any  liability  on  the  Government. 

3.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919,  for 

$8,428.99  for  increased  wages  paid  by  reason  of  a  decision  of  the  Na- 
tional War  Labor  Board.     Held,  claimant  is  not  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  THE  FACP. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B^  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  of  1919,  for  $2,428.99,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States.  The  claimant's  petition  was  filed  with 
the  Bridgeport  District  Claims  Board  prior  to  June  19, 1919,  and  by 
said  board  referred  to  this  Board. 

2.  The  case  was  heard  on  December  2,  3,  4,  and  22,  1919,  together 
with  74  other  cases  involving  similar  questions,  as  follows : 

Tx)comobile  Co.  of  America Nos.  GOT,  1181.  and  2005. 

Bryant  Electric  Co Nos.  1204,  1465,  1466,  1849,  1850,  1997, 

1998,  2030,  2032,  2045,  2178,  2409,  and 

2410. 

Connecticut  Electric  Co Nos.  1521  and  1999. 

Bilton  Machine  Tool  Co Xo.s.  1547,  1748,  1974,  1985,  2034,  2035, 

and  2041. 

Brid;?eport  Brass  Co Nos.  564,  1256,  1257,  1993,  and  2057. 

Eastern  Malleable  Iron  Co Nos.  1500,  2047,  2056,  2206,  and  2217. 

Bridgeport  Hardware  Mfg.  Co Nos.  1776.  1992.  2172,  and  2408. 

Nilson  Machine  Co Nos.  1031  and  2050. 
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H.  E.  Harris  Eng.  Co Nos.  1495,  2043,  2051,  and  2055. 

Bridgeport  Chain  Co Nos.  1637,  2023,  2048.  2068,  and  2085. 

Coulter  &  McKenzIe  Machine  Go No,  1990. 

Carpenter  Manufacturing  Co No.  1996. 

Electric  Cable  Co No.  2229. 

Electric  Compositor  Co No.  2086. 

Feeny  Tool   Co Nos.  2031  and  2049. 

International  Silver  Co No.  2003. 

Lindstrom  Die  Tool  &  Gauge  Works No.  2004. 

Modern  Manufacturing  Co No.  2002. 

Precision  Gauge  &  Tool  Co No.  2084. 

Unybestos  Co i Nos.  2054  and  2053. 

Sprague  Meter  Co No.  2006. 

A.    P.    Swoyer   Co No.  2167. 

Holmes  &  Edwards  Silver  Co Nos.  637  and  573. 

American  Tube  &  Stamping  Co Nos.  1979,  1977,  and  2044. 

Anderson  Die  Machine  Co No.  1978. 

Automatic  Machine  Co No.s.  1680  and  1973. 

Black  Rock  Manufacturing  Co Nos.  2036  and  2062. 

Bnidiey  Machine  Co No.  1972. 

Fred  G.  Breul No.  1971. 

Bridgeport  Cutters  Works ^No.  2037. 

Bridgeport  Deoxidized  Bronze  &  Metal 

Co No.  1994. 

Bridgeport  Die  &  Machine  Co Nc.  1995. 

Bridgeport  Metal  Goods  Mfg  Co No.  2072. 

3.  The  claimant,  under  date  of  March  13,  1918,  entered  into  a 
formal  written  contract  with  the  Government  whereby  the  claimant 
agreed  to  manufacture  500,000  malleable  body  castings. 

In  the  period  between  March  13,  1918,  and  the  armistice,  Novem- 
ber 11,  1918,  the  claimant  was  operating  its  plant  at  Bridgeport, 
Conn.,  and  employing  workmen  in  the  performance  of  its  contract. 

4.  During  the  war  the  city  of  Bridgeport  and  its  environs,  known 
as  the  "  Bridgeport  District,"  contained  many  important  manufac- 
turing concerns,  producing  material  and  supplies  essential  to  the 
conduct  of  the  war.  In  the  spring  of  1918  evidences  of  discontent 
among  the  workmen  began  to  appear.  In  February,  the  machinists 
employed  at  the  Eemington  Arms  Union  Metallic  Cartridge  Co. 
(hereinafter  called  the  Remington  Arms  Co.)  made  a  demand  for 
increased  pay.  This  was  referred  by  the  company  to  the  Ordnance 
Department  in  consequence  of  the  term.s  of  its  contracts  which 
forbade  increase  of  wages  except  on  consent  of  the  department.  The 
first  open  break  came  between  May  3  and  8,  by  strikes  of  toolmakers 
and  machinists  at  the  plants  of  the  Remington  Arms  Co.,  the  Liberty 
Ordnance  Co.,  and  about  20  smaller  shops  of  subcontractors  making 
supplies  for  Government  contractors. 

5.  The  strike  involved  a  comparatively  small  number  of  men,  per- 
haps 5,000,  but  was  called  at  what  were  designated  at  the  hearing  as 
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"key   points" — that   is,  vital   points  in   war   industry — and   gave 
promise  of  spreading  to  large  proportions. 

6.  The  Ordnance  Department  sent  to  Bridgeport  Maj.  William 
C.  Kogers,  who  induced  the  strikers  to  return  pending  an  investiga- 
tion of  wages  and  cost  of  living  by  the  mediation  branch  of  the 
Industrial  Service  Section  of  the  department,  known  as  the  "  Rogers 
Board." 

7.  The  Rogers  Board  held  a  hearing  on  May  23,  1918.  There 
were  represented  at  the  hearing  the  Remington  Arms  Co.,  the  Inter- 
national Association  of  Machinists,  and  the  Bridgeport  Manufac- 
turers' Association,  and  others  whose  names  do  not  appear  in  the 
minutes  of  the  Board. 

8.  The  Bridgeport  Manufacturers'  Association  was  represented 
by  Clarence  E.  Bilton,  its  president,  and  president  of  the  Bilton 
Machine  Tool  Co.  (a  claimant  in  one  of  the  cases  before  this  Board) ; 
George  M.  Eames,  of  the  Singer  Manufacturing  Co.;  W.  R.  Web- 
ster, of  the  Bridgeport  Brass  Co.  (a  claimant) ;  J.  C.  Stanley,  of 
the  American-British  Co. ;  J.  H.  Collier,  of  the  Crane  Co.,  and  George 
S.  Hawley,  counsel  and  general  manager,  of  the  association,  and 
subsequently  counsel  for  the  claimants  now  before  this  Board. 

9.  The  association  is  an  incorporated  body  in  which  many  of  the 
Bridgeport  manufacturers  are  members.  It  played  a  useful  part 
in  representing  the  interests  and  expressing  the  views  of  Bridge- 
port manufacturers  at  the  hearing  before  the  Rogers  Board  and 
subsequently  in  negotiations  with  the  War  Department,  while  dis- 
claiming all  authority  to  impose  a  corresponding  responsibility 
upon  individual  manufacturers  by  so  doing. 

10.  The  manufacturers'  association  objected  particularly  to  the 
classification  of  employees  and  to  the  fixing  of  a  minimum  wage 
for  classes.  It  submitted  a  statement  through  its  counsel,  Mr.  Haw- 
ley, in  part  as  follows : 

"We  appear  before  your  honorable  board  without  prejudice  by 
special  invitation  because  we  understand  that  a  minimum  wage  is  to 
be  fixed  for  Bridgeport;  and  while  we  claim  that  we  would  not  be 
b^und  by  any  decision,  nevertheless  we  feel  that  it  will  vitally  and 
unfavorably,  if  not  disastrously,  affect  Bridgeport  generally  in  its 
manufacturing  interests,  not  only  from  the  standpoint  of  the  indi- 
vidual manufacturers,  but  also  from  the  standpoint  of  the  Govern- 
ment as  to  production,  strikes,  etc.,  and  therefore  we  desire  to  present 
our  views  on  the  subject.  We  can  not  too  strongly  urge  our  firm 
belief  that  such  action  will  at  least  result  in  great  unrest  among  the 
workers  in  all  lines  of  work,  in  increased  turnover  and  lessened  pro- 
duction. *  *  *  It  is  now  proposed,  as  we  understand,  to  fix  a 
minimum  wage  in  Bridgeport  for  at  least  toolmakers  and  machinists, 
perhaps  including  some  other  branches,  and  that  a  minimum  will*be 
fixed  in  other  sections  of  the  country  later  until  the  entire  country 
shall  be  placed  under  the  same  policy.    May  we  therefore  take  up  for 
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a  moment  the  question  of  minimum  wage  ?  *  *  *  Xhe  demand 
of  the  union  is  '  First,  that  a  minimum  rate  per  hour  of  80  cents  be 
established  for  all  toolmakers,  die  makers,  gauge  makers,  and  the  men 
working  on  jigs  and  fixtures.  *  *  *  Second,  that  a  minimum 
rate  per  hour  of  70  cents  be  established  for  all  machinists,  specialists, 
operators,  and  bench  hands.  *  *  *  It  will  be  seen  that  the  de- 
mand is  that  practically  all,  if  not  all,  of  those  working  in  a  tool 
room  shall  receive  the  benefit  of  the  minimum ;  and  that  all  machin- 
ists, even  operators  and  bench  hands  who  have  been  brought  in  from 
the  street  and  taught  within  a  short  time  to  do  certain  work,  shall 
receive  the  benefit  of  the  minimum.' " 

The  association  further  alleged  that  the  system  suggested  would 
not  only  be  "  not  practicable  but  ruinous." 

11.  After  investigation  by  its  agents  the  Board  on  June  7,  1918, 
made  public  an  award  in  which  it  classified  employees  and  fixed 
minimum  wages  for  the  different  classes. 

12.  Bridgeport  manufacturers,  other  than  the  Remington  Arms, 
the  Liberty  Ordnance,  and  the  20  small  contract  shops,  claimed  that 
the  award  did  not  in  any  way  apply  to  them.  On  the  other  hand, 
employees  of  these  same  manufacturers  claimed  that  the  award  was 
intended  to  cover  the  wage  situation  in  general  in  Bridgeport.  In 
particular  a  demand  was  made  upon  the  American-British  Manu- 
facturing Co.,  whose  representative,  Mr.  J.  C.  Stanley,  had  been 
present  at  the  hearing  before  the  Rogers  Board. 

13.  The  manufacturers  resisted  the  demand  that  the  Rogers  award 
be  put  into  force  throughout  the  city.  Union  officials  insisted  that 
this  should  be  done.  Serious  trouble  impended.  The  union  threat- 
ened to  tie  up  the  entire  city. 

14.  A  group  of  manufacturers  requested  a  conference  with  William 
Stanley  King,  special  assistant  to  the  Secretary  of  War.  Accord- 
ingly, on  June  23,  1918,  Mr.  King  and  Dr.  E.  M.  Hopkins,  who  was 
about  to  succeed  Mr.  King  as  special  assistant  to  the  Secretary,  met 
Mr.  Bilton;  Mr.  E.  Kent  Hubbard,  president  of  the  Connecticut 
Manufacturers'  Association;  Mr.  Lewis  G.  Kibbe,  of  the  Stamford 
Rolling  Mills;  Mr.  C.  C.  Tyler,  of  the  Remington  Arms  Co.;  Mr. 
John  Goss,  of  the  Scoville  Manufacturing  Co.,  of  Waterbury;  and 
Mr.  Hawley,  counsel  and  manager  of  the  Bridgeport  Manufacturers^ 
Association. 

15.  The  morning  was  taken  up  by  a  presentation  by  the  manu- 
facturers to  Messrs.  King  and  Hopkins  of  the  reasons  why  they  felt 
that  the  Rogers  award  was,  as  they  stated,  unwise,  unfair,  and  an  in- 
correct method  of  dealing  with  the  industrial  situation  in  Bridgeport. 
Their  principal  objections  were  that  the  technique  of  the  Rogers 
Bpard  in  reaching  the  award  had  been  incorrect ;  that  there  had  been 
misunderstanding  as  to  its  terms  and  that  the  rulings  of  the  Board  on 


Digitized  by  VjOOQIC 


DECISIONS  BOABD  OF   CONTRACT  ADJUSTMENT.  695 

the  questions  of  classification  were  impractical,  unfair,  and  impos- 
sible of  application. 

16.  Mr.  King  replied  to  the  manufacturers  that  the  award  having 
been  made  by  a  duly  authorized  Government  Board,  failure  to  put  it 
into  effect  would  result  in  serious  interruption  to  production  in 
Bridgeport  unless  some  other  method  of  handling  the  diflSculty  wtis 
provided.  The  War  Labor  Board  was  then  suggested  by  one  side 
or  the  other  as  a  tribunal  to  deal  with  the  matter.  The  manufac- 
turers stated  that  they  would  prefer  an  adjudication  by  this  Board 
to  an  attempt  to  enforce  the  Kogers  award. 

17.  When  the  conference  ended  it  was  mutually  understood  that 
Mr.  King  was  to  recommend  to  the  Secretary  of  War  the  setting  aside 
of  the  Rogers  award  and  reference  of  the  controversy  to  the  War 
Labor  Board  and  that  the  manufacturers  present  should  submit  the 
controversy  to  the  War  Labor  Board  and  abide  by  its  decision ;  and 
that  the  submission  was  to  be  in  proper  form  so  that  there  could  be 
no  subsequent  question  as  to  whether  there  had  been  a  submission  or 
not.  It  was  mutually  expected  that  other  Bridgeport  manufacturers 
not  represented  at  the  meeting  would  take  similar  action. 

18.  -The  next  day,  June  24,  the  Secretary  of  War  referred  the  mat- 
ter to  the  War  Labor  Board  in  the  following  communication : 

June  24,  1918. 
Hon.  William  H.  Taft  and  Hon.  Frank  P.  Walsh, 

Joint  Chairmen  War  Labor  Boards  Washington, 

Dear  Sirs  :  I  beg  to  formally  refer  to  you  a  controversy  which  has 
arisen  between  certain  manufacturers  of  munitions  in  Bridgeport, 
Conn.,  and  their  employees,  which  becalise  of  the  importance  oi  the 
plants  to  our  program  and  because  of  the  far-reaching  effect  that  any 
decision  made  will  have  upon  the  prompt  delivery  of  our  munitions 
deserves  your  early  and  your  most  careful  consideration. 

The  policy  of  the  War  Department,  as  you  know,  is  so  far  as 
possible  to  determine  by  boards  which  it  has  set  up  or  by  its  media- 
tion service  controversies  which  may  arise  in  the  production  of  its 
program  of  munitions.  This  particular  controversy,  however,  is.  in 
my  opinion,  of  such  importance  as  to  justify,  if  not  demand,  reier- 
ence  to  the  War  Labor  Board  as  the  final  court  of  appeal  appointed 
by  the  President. 

Such  a  course  is  made  particularly  wise  because  your  board  now 
has  under  advisement  somewhat  similar  problems  presented  in  two 
other  large  munitions  centers. 

The  essential  facts  are  as  follows : 

1.  In  the  early  spring  of  this  year  demands  from  certain  of  their 
skilled  employees  were  made  upon  the  Kemington  Arms  Co.,  of 
Bridgeport,  Conn.  The  company  is  under  contracts  with  this  de- 
partment which  do  not  permit  of  a  general  wage  increase  in  its 
plant  except  with  previous  approval  of  the  contracting  officer.  Sim- 
ilar demands  were  subsequently  made  on  the  Liberty  Ordnance  Co., 
of  Bridgeport,  and  on  a  number  of  subcontractors  of  these  two  con- 
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2.  The  Ordnance  Department,  at  the  request  of  the  Department 
of  Labor,  and  of  at  least  one  of  the  parties  to  the  dispute,  offered  its 
mediation  services,  and  as  a  result  a  board  of  officers  was  detailed 
to  hold  a  hearing  in  Washington.  A  report  of  this  hearing  is  in- 
closed. 

3.  There  was  no  written  agreement  by  the  parties  to  abide  by 
the  decision  of  the  board.  The  question  as  to  what  verbal  agree- 
ment, if  any,  exists  is  in  dispute,  as  well  as  the  question  as  to  the 
number  of  employers  parties  to  the  controversy. 

4.  A  finding  was  made  bv  the  Ordnance  Board,  which  up  to  the 
present  time  has  not  been  luUy  accepted  by  either  party.  The  em- 
ployees have  received  it  under  protest;  the  employers,  except  the 
liemington  and  a  few  others  deny  that  they  are  parties  to  the  contro- 
versy; the  Remington  has  taken  an  appeal  from  the  finding  of  the 
Ordnance  Board  under  the  labor-disputes  clause  in  their  contract, 
a  copy  of  which  is  enclosed. 

5.  Evidence  has  been  submitted  to  me  that  an  implied  under- 
standing exists  with  the  machinists  and  toolmakers  in  the  plants  of 
the  Remington  Arms  and  the  Liberty  Ordnance,  that  such  award 
as  may  finally  be  made  should  date  from  May  1st ;  and  that  an  under- 
standing exists  with  the  machinists  and  toolmakers  in  plants  of  sub- 
contractors operating  on  fixed-price  contracts  that  the  award  should 
take  effect  from  the  date  it  is  rendered. 

In  view  of  these  facts  and  under  the  power  conferred  on  me  un- 
der the  contract  with  the  Remington  Arms  Co.,  I  have  directed  the 
Chief  of  Ordnance  to  set  aside  the  finding  of  the  Board  of  Ordnance 
officers;  to  instruct  the  Bridgeport  contractors  of  the  Ordnance  De- 
partment that  the  finding  is  not  to  be  made  effective;  and  I  beg  to 
refer  to  your  board  the  entire  question  of  what,  if  any,  readjustment 
of  wage  scale  in  Bridgejxirt  and  vicinity  should  be  made  in  justice 
to  the  employees  and  having  due  regard  to  the  proper  interests  of 
their  employers  and  having,  of  course,  in  mind  the  vital  interests 
of  the  Government.  The  decision  of  your  board  will  be  made  effec- 
tive by  me  under  the  clause  in  the  contract  referred  to  in  plants  hav- 
ing such  contract  provisions  with  this  department. 
Cordially  yours, 

Newton  D.  Baker, 

Secretary  of  War. 
The  Navy  Department  concurs  in  above. 

(Signed)  F.  D.  Roosevelt, 

Acting  Secretary  of  the  Navy. 

19.  Mr.  Hawley  testified  at  the  hearing  that  prior  to  June  27, 
1918,  he  did  not  represent  any  of  the  claimants  in  the  present  cases. 
On  that  day,  he  stated,  he  began  to  represent  them.  In  a  telephone 
conversation  with  Mr.  King  he  reported  that  certain  of  them  would 
assent.  From  time  to  time  between  that  day  and  July  1  other  claim- 
ants, through  him,  indicated  their  willingness  to  assent.  Under  date 
of  July  1  all  claimants  signed  the  consent  hereinafter  set  out,  except' 
two. 

20.  On  the  same  day  the  Secretary  of  War  telegraphed  to  the 
seoretai-y  of  the  local  machinists'  union  at  Bridgeport  that  h^lmd 
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decided  to  refer  "the  whole  problem  for  review  to  the  War  Labor 
Board,  commonly  known  as  Taft-Walsh  Board,  established  by  the 
President  as  a  supreme  tribunal  for  final  adjustment  of  labor  dis- 
putes." 

21.  On  the  same  date  the  Ordnance  Department  was  advised  by 
the  Secretary  that  he  had  decided  that  it  was  advisable  "  to  withhold 
making  this  (Rogers)  award  effective  until  opportunity  shall  have 
been  given  for  a  thorough  review  of  its  provisions." 

22.  The  result  of  the  action  of  the  Secretary  in  setting  aside  the 
Rogers  award  was  a  strike.  On  June  25  the  Secretary  telegraphed 
again  to  Mr.  Smith,  representing  in  strong  terms  the  duty  of  the  men 
to  remain  at  work.  The  men  returned  to  work  and  trouble  was 
averted. 

2^.  On  Thursday,  June  27,  and  succeeding  days,  Mr.  King  had 
several  conversations  with  Mr.  Hawley,  which  may  be  summed  up 
in  Mr.  King's  words  as  follows: 

"  Mr.  King.  I  told  Mr.  Hawley  that  the  recommendation  which  I 
made  to  the  Secretary  of  War  in  accordance  with  our  program  of 
Sunday  had  met  with  the  approval  of  the  Secretary  of  War  and  had 
been  carried  into  effect,  and  that  the  official  reference  to  the  War 
Labor  Board  had  been  made.  I  told  Mr.  Hawley  that  it  was  neces- 
sary, to  secure  an  adjustment  of  the  present  difficulties,  that  the 
Bridgeport  situation  in  general  should  be  dealt  with  by  the  War 
Labor  Board ;  that  it  would  not  cure  the  difficulty  in  Bridgeport  if 
the  War  Labor  Board  dealt  with  an  industrial  dispute,  a  plant,  or  a 
particular  contractor,  or  two  or  three  contractors,  but  that  it  was 
necessary  to  secure  a  submission  in  Bridgeport,  to  secure  a  submis- 
sion of  the  general  industrial  controversy  between  the  metal  trades 
and  other  trades  and  the  contractors  to  the  Government.  I  told 
Mr.  Hawley  it  was  essential,  in  my  opinion,  to  the  solution  of  the 

Eroblem,  that  each  contractor  should  submit  his  case  to  the  War 
.abor  Board;  that  even  the  contractor  where  there  was  as  yet  no 
present  strike,  or  no  present  overt  break  in  the  relations,  should 
submit  his  case;  that  any  other  course  would  merely  mean  the  settle- 
ment of  a  dispute  in  the  particular  plant  and  the  employees  would 
cause  one  strike  to  be  called  after  another,  that  there  would  be  a 
running  sore  in  the  labor  situation  in  Bridgeport  if  the  War  Labor 
Board  dealt  with  one  concern  or  two  or  three  concerns,  and  did  not 
deal  with  the  others;  that  the  need  for  supplies  at  Bridgeport  was 
such  that  we  must  have  a  cessation  of  strikes  at  that  point,  and  that 
that  could  only  be  secured  by  everybody  who  was  a  contractor  in 
these  lines  submitting  to  the  War  Labor  Board  for  a  general  decision 
in  the  case. 

"  I  can  not  tell  you  in  detail  what  Mr.  Hawley  said.  It  was  clear 
to  me  that  he  understood  my  point  and  that  he  was  going  to  convey 
what  I  had  said  to  the  Bridgeport  manufacturers  who  were  in  the 
situation. 

"  On  Wednesday  I  asked  Mr.  Hawley  if  the  Bridgeport  manufac- 
turers agreed  to  submit  their  cases  to  the  War  Labor  Board.  Mr. 
Hawley  told  me  that  he  had  seen  some  of  them  and  that  they  would 
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submit  on  condition  that  they  got  compensation  for  any  increased 
outlay  in  wages  which  resulted  from  a  decision.  I  told  him  that 
there  could  not  be  any  vStrings  on  their  submission ;  that  I  wanted  to 
know  whether  they  submitted  without  condition.  He  told  me  on 
Wednesday  that  certain  concerns  whom  he  recited,  but  whose  names  I 
do  not  now  recall,  would  submit  in  accordance  with  my  request,  and 
that  there  was  no  string  to  their  submission,  but  they  expected  confi- 
dently compensation.  He  told  me  that  the  Locomobile  Company 
insisted  upon  compensation  as  a  condition  precedent  to  their  submis- 
•  sion.  He  asked  me  not  to  give  the  names  oi  the  concerns  at  that  time 
to  the  War  Labor  Board,  on  the  ground  that  he  had  not  yet  been  able 
to  confer  with  all  the  concerns  involved,  and  that  it  would  be  invidi- 
ous to  have  the  names  of  those  who  had  already  agreed  given  pub- 
licity before  the  remainder  had  had  an  opportunity  to  consider  the 
question." 

24.  Mr.  Hawley  was  to  get  in  touch  as  promptly  as  possible  with 
the  other  manufacturers  whom  he  had  not  seen,  and  Mr.  King  told 
Mr.  Hawley  that  it  was  of  prime  importance  that  the  other  manu- 
facturers should  agree  to  submit  without  condition. 

25.  Mr.  King,  in  his  dealings  with  manufacturers  in  relation  to  the 
submission  of  the  matter  to  the  War  Labor  Board,  did  not  make 
any  distinction  between  those  who  had  so-called  "labor-dispute" 
clauses  in  their  contracts  and  those  who  had  not  such  clauses.  In 
his  opinion  the  situation  was  so  grave  from  the  standpoint  of  the 
Government  that  it  was  necessary  that  a  group  of  manufacturers 
large  enough  to  be  controlling  of  the  city  should  submit. 

26.  It  was  in  evidence  that  on  June  28, 1918,  the  American  Tube  & 
Stamping  Co.  sent  the  following  telegram  : 

June  28,  1918. 
Secretary  of  War, 

Attention  of  Stanley  C,  King^  Washinffton,  />.  C: 
We  agree  to  abide  by  the  unanimous  decision  of  the  Taft-Walsh 
Board  regarding  wage  adjustment  of  certain  of  our  employees.  We 
expect  to  be  compensated  by  the  Government  for  any  increased  cost 
as  the  result  of  award  and  that  award  to  be  effective  on  the  date  on 
whirh  the  request  of  our  employees  was  presented. 

The  American  Tube  &  Stamping  Co. 
It  was  in  evidence  that  the  Bridgeport  Brass  Co.  sent  the  follow- 
ing telegram : 

June  28th,  1918. 
Secretary  of  War, 

Attention  of  Stanley  C,  King,  Washington,  D.  C: 
We  will  accept  the  unanimous  decision  of  the  Taft-Walsh  Board 
in  reference  to  wages  of  several  of  our  employees  and  we  expect  that 
we  will  be  compensated  by  the  Government  for  the  increase  cost  and 
that  award  will  not  date  back  to  the  date  on  which  our  employees 
presented  their  request. 

Bridgeport  Brass  Company, 
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Also  the  following  telegram: 

June  28th,  1918. 
Secretary  of  War, 

Attention  of  Stanley  C.  King^  Washington^  D.  C. 
We  will  accept  the  unanimous  decision  of  the  Taft- Walsh  Board 
Board  affecting  our  employees.     As  all  of  our  contracts  are  on  a 
iixed-price  basis  and  some  with  prewar  dates,  we  must  insist  upon 
increase  compensation  covering  any  increase  granted. 

American  &  British  Mfg.  Co., 
Herbert  F.  L.  Allen,  Sec. 

27.  On  June  30,  1918,  there  was  a  conference  at  Stockbridge, 
Mass.,  between  Mr.  Loyall  A.  Osborne,  Mr.  George  S.  Hawley,  Mr. 
W.  D.  Bryant,  and  Mr.  Walter  Drew.  At  the  same  time  other  manu- 
facturers were  holding  a  meeting  in  Bridgeport.  At  the  meeting 
vrith  Mr.  Osborne  the  question  of  reimbursement  was  again  brought 
forward.  Mr.  Osborne  stated  that  the  Board  could  not  promise  re- 
imbursement, but  that  they  would  recommend  it  and  that  undoubt- 
edly reimbursement  would  be  made  because  the  Government  would 
take  great  heed  to  a  recommendation  of  the  War  Labor  Board.  He 
further  said  that  no  condition  as  to  reimbursement  could  appear  in 
the  agreement  to  submit  to  arbitration,  but  the  most  that  could  be 
done  was  to  place  in  the  submission  a  statement  that  the  manufac- 
turers proposed  to  offer  evidence  in  individual  cases  as  to  what  effect 
sxich  an  award  would  have. 

28.  On  July  1  all  the  manufacturers  met  to  discuss  the  matter 
as  to  whether  they  would  submit  to  arbitration  by  the  War  Labor 
Board. 

29.  The  agreement  to  submit  to  the  arbitration  was  drafted  in  three 
forms,  all  substantially  the  same  but  different  in  minor  points,  as 
follows : 

"Bridgeport,  Conn.,  July  Ist^  1918. 
"  The  undersigned,  being  the  contract  shops,  so  called,  or  jobbers, 
who  became  involved  in  the  wage  controversy  about  May  1st,  1918 
(or,  2,  the  undersigned  manufacturers  not  being  party  to  "any  agree- 
ment but  whose  employees  in  whole  or  in  part  were  involved  in  the 
recent  strike)  (or,  3,  we,  the  undersigned  manufacturers,  not  parties 
to  any  agreement  and  not  being  involved  in  any  strike  or  unad- 
justed demands,  realize  the  importance  of  this  matter  and)  hereby 
consent  to  submit  the  question  of  wages  in  our  establishment,  apply- 
ing to  all  classes  of  labor,  to  be  settled  by  the  unanimous  action  of 
rhis  section  of  the  War  Labor  Board  sitting  as  a  board  of  arbitra- 
tion. We  propose  to  submit  evidence  in  our  individual  cases  as  to 
how  any  wage  increase  will  affect  our  business,  but  after  you  have 
taken  all  the  evidence  and  completed  your  investigation  on  this  sub- 
ject we  then  will  abide  by  your  decision  arrived  at  in  accordance 
with  the  established  procedure  of  the  National  War  Labor  Board." 

30.  All  the  claimants  in  the  cases  above  listed  signed  one  or  the 
other  of  the  above  three  forms,  except  the  International  Silver  Co. 
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and  A.  P.  Swoger  Co.,  and  according  to  the  statement  of  their  counsel 
at  the  hearing  before  the  Board,  the  latter  two  assented,  at  least 
orally.  The  assents  were  forwarded  to  the  National  War  Labor 
Board. 

31.  The  Remington  Arms  Co.  also  signed  a  written  agreement  to 
submit,  which  they  filed  with  the  Board,  as  did  the  Liberty  Ord- 
nance Co.,  which  latter  made  their  submission  subject  to  the  ap- 
proval of  the  Chief  of  Ordnance. 

32.  Agreements  to  submit  to  arbitration  were  also  signed  and 
filed  with  the  War  Labor  Board  by  representatives  of  the  workmen 
and  of  labor  unions. 

33.  The  National  War  Labor  Board  was  appointed  by  the  Presi- 
dent under  proclamation  dated  April  8,  1918.  It  consisted  of  12 
members,  5  members  appointed  to  represent  the  employers,  5  mem- 
bers appointed  to  represent  labor,  f^.nd  2  joint  chairmen,  Hon.  Wil- 
liam H.  Taft  and  Hon.  Frank  P.  Walsh.  Its  powers  in  general  wore 
stated  as  follows: 

"The  powers,  functions,  and  duties  of  the  National  War  Labor 
Board  shall  be  to  settle  by  mediation  and  conciliation  controversies 
arising  between  employers  and  workers  in  fields  of  production  neces- 
sary for  the  effective  conduct  of  the  war,  or  in  other  fields  of  national 
activity,  delays,  and  obstructions  in  which  might,  in  the  opinion  of 
the  National  Board,  affect  detrimentally  such  production ;  to  provide, 
by  direct  appointment,  or  otherwise,  for  committees  or  boards  to  sit 
in  various  parts  of  the  country  where  controversies  arise  and  secure 
settlement  by  local  mediation  and  conciliation;  and  to  summon  the 
parties  to  controversies  for  hearing  and  action  by  the  National  Board 
in  event  of  failure  to  secure  settlement  by  mediation  and  concilia- 
tion." 

It  provided — 

"  where  an  employer  and  employees  both  desire  to  submit  a  contro- 
versy to  the  Board  they  shall  sign  a  short  joint  statement  of  the  issue 
between  them  with  their  respective  post-office  addresses,  and  request 
the  action  of  the  Board.  They  shall  deliver  this  signed  statement  to 
the  secretary." 

It  also  provided : 

"  When  the  Board,  after  due  effort  of  its  own,  through  sections, 
local  committees,  or  otherwise,  finds  it  impossible  to  settle  a  contro- 
versy, the  Board  shall  then  sit  as  a  board  of  arbitration,  decide  the 
controversy,  and  make  an  award,  if  it  can  reach  a  unanimous  con- 
clusion. If  it  can  not  do  this,  then  it  shall  select  an  umpire,  as  pro- 
vided, who  shall  sit  with  the  Board,  review  the  issues,  and  render  his 
award." 

"  ORGANIZATION  OF  THE  BOARD  FOR  HEARINGS  AND  ADJUSTMENT. 

"  Two  members  of  the  Board,  one  from  the  employers'  side  and  one 
from  the  employees'  side,  shall  be  appointed  to  act  for  the  Board  in 
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respect  to  every  local  controversy,  the  members  to  l:e  named  by  th^ 
joint  chairman  at  the  instance  of  the  respective  groups  of  the  boaicl. 
These  members  shall  be  called  a  section  of  the  Board,  and  shall  hear 
and  adjust  cases  assigned  to  them.  If  they  can  not  effect  any  adjust- 
ment, they  shall  summarize  and  analyze  the  facts  and  present  the 
i^ame  to  the  Board  with  their  recommendations. 

"'  The  National  Board  may  appoint  permanent  local  committees  in 
any  city  or  district  to  act  in  cases  therein  arising. 

*' In  the  selection  of  such  local  committees,  recommendations  will 
be  received  by  the  National  Board  from  associations  of  employers 
and  from  the  central  labor  body  of  the  city  or  district  and  other  prop- 
erly interested  groups.  Sections  of  the  Board  are  authorized  to  ap- 
point temporary  local  committees  Avhere  permanent  local  committees 
have  not  been  appointed  by  the  board." 

34.  The  National  War  Labor  Board  had  appointed  as  a  section 
to  deal  with  the  Bridgeport  situation  Messrs.  Taft  and  Walsh, 
chairmen,  Mr.  Loyall  A.  Osborne,  and  Mr.  William  H.  Johnston. 
The  section  arrived  in  Bridgeport  on  July  1,1918,  and  proceeded  with 
its  investigation.  It  held  hearings  and  received  evidence  and  argu- 
ments from  the  manufacturers  and  from  the  laborers^  As  the  Board 
was  unable  to  come  to  a  decision  on  certain  points,  Mr.  Otto  M. 
Eidlitz  was  agreed  upon  as  umpire  to  pass  upon  disputed  questions. 
After  his  findings  the  Board  issued  a  unanimous  award  under  date 
of  August  28,  1918.  The  provisions  of  this  award  were  put  into 
effect  by  the  claimants  and  other  Bridgeport  manufacturers.  Un- 
der paragraph  4  of  the  award  it  appeared  that  there  was  an  in- 
crease in  the  rate  of  wages  to  be  paid  by  the  claimants  in  the  sev- 
eral cases  to  their  employees  over  the  rates  in  existence  prior  to  the 
Bogers  award.  No  sufficient  evidence  was  offered,  however,  to  show 
whether  the  rates  awarded  by  the  War  Labor  Board  were  on  the 
whole  greater  or  less  than  the  rates  which  the  Rogers  Board  had 
granted.  The  award  was  made  retroactive  as  to  certain  manufac- 
turers from  May  1,  1918,  as  to  others  from  June  6,  1918,  and  as  to 
others  from  July  1, 1918. 

35.  On  November  2,  1918,  Mr.  King  sent  the  following  memo- 
randum to  W.  J.  Lauck,  secretary  National  War  Labor  Board : 

November  2,  1918. 
Memorandum  for  Mr.  W.  Jett  Lauck,  secretary  National  War  Labor 
Board. 

1.  The  manufacturers  concerned  in  the  Bridgeport  award  ha\<; 
made  request  of  the  War  Department  for  reimbursement  to  tho 
extent  of  the  increase  made  by  the  umpire  in  the  Bridgeport  award. 

2.  The  Secretary  of  War,  when  he  addressed  a  letter  to  Messrs. 
Taft  and  Walsh,  joint  chairmen  of  the  National  War  Lnbor  Board, 
requested  them  to  intervene  and  take  jurisdiction  of  the  cases  undei- 
the  labor- disputes  clause,  and  stated  that  he  would  make  effective  the 
decision  of  the  National  War  Labor  Board  under  the  power  conferred 
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upon  him  by  the  labor-disputes  clause  in  the  Remington  Arms  Com- 
pany and  the  Liberty  Ordnance  Company  and  any  other  such  com- 
panies whose  contracts  contained  such  clause. 

3.  Under  the  labor-disputes  clause  the  contractors  are  entitled  to 
such  reimbursement ;  provided,  however,  that  the  Secretary  of  War 
or  his  representatives  (in  this  case  the  National  War  Labor  Board) 
shall  direct  in  writing  that  such  reimbursement  be  made. 

4.  May  I  ask  you  to  submit  to  the  umpire  or  to  the  War  Labor 
Board  the  question  whether  in  these  cases  reimbursement  should 
properly  be  made  by  the  War  Department? 

(Signed)  Stanley  King, 

Private  Secretarif, 

On  December  11,  1918,  the  National  War  Labor  Board  replied  as 
follows : 

National  War  Labor  Board, 
Washington,  December  11, 1918, 
Dear  Sir  :  Answering  the  annexed  inquiry  under  date  of  Decem- 
ber 11,  we  beg  leave  to  advise  that  we  are  unable  to  find  that  Mr. 
Stanley  King  was  given  any  further  reply  as  per  your  question  3. 

For  your  information  I  wish  to  advise  that  on  November  8  this 
Board  took  the  following  action : 

Docket  No.  132.  Machinists,  Bridgeport,  Conn.,  v  Bridgeport. 
The  Secretary  read  a  letter,  lated  November  2d,  he  had  received 
from  the  War  Department  in  reference  to  correspondence  attached 
thereto,  in  respect  to  the  request  of  manufactures  concerned  in  the 
Bridgeport  award  for  financial  aid  from  the  War  Department  to 
the  extent  of  the  increase  made  by  the  umpire  in  the  award,  and  ask- 
ing that  this  question  of  reiml  ursement  I  e  placed  before  the  National 
War  Labor  Board  or  the  umpire  in  the  case  for  a  decision  as  to 
whether  such  reimbursement  should  properly  be  made  by  the  War 
Department. 

After  discussion  it  was  moved,  seconded,  and  carried: 
"  That  we  recommend  to  the  Secretary  of  War  that  he  reimburse 
the  manufacturers  to  such  amount  as  after  investigation  he  shall 
deem  proper." 

Very  truly,  yours, 

(Signed)  W.  Jett  Lauck, 

Secretory, 
A:H. 
Major  Samuel  J.  Eosensohn, 

Room,  161,  State^  War^  and  Navy  Building, 

Washington,  D,  C, 

.'^G.  The  potitiorers  in  the  several  cases  claim  that  the  Government 
is  iiiider  obligation  to  reimburse  them  for  expense  to  which  they  have 
I  een  ])iit,  if  any,  by  reason  of  the  rate  of  wages  fixed  by  the  National 
War  Labor  Board  as  aforesaid. 

DECISION. 

1.  Events  leading  up  to  and  circumstances  surrounding  the  deal- 
ing of  the  Government  and  the  claimants,  upon  which  these  claims 
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are  founded,  have  been  testified  to  very  fully  by  witnesses  for  both 
sides. 

2.  The  Rogers  Board  came  to  Bridgeport  to  deal  with  labor 
troubles  in  a  limited  group  of  establishments,  none  of  which  belonged 
to  the  claimants  in  the  present  case?. 

3.  Their  award  was  made  public  on  June  8,  1918.  It  was  the  re- 
sult of  an  investigation  which  included  hearings  in  which  the  Bridge- 
port Manufacturers'  Association  and  officers  of  certain  of  the  claim- 
ants had  taken  prominent  part.  In  the  course  of  the  h  a  rings  it 
had  been  stated  by  Mr.  Hawley,  then  counsel  for  the  association, 
and  now  counsel  for  all  the  claimants,  that  it  was  proposed  "  as  wc 
understand,  to  fix  a  minimum  w^age  in  Bridgeport  for  at  least  tool- 
makers  and  machinists,  perhaps  including  other  branches." 

4.  It  is  evident  that  no  one  understood  better  than  the  manufac- 
turers' association  that  the  effect  of  an  award  along  the  lines  asked 
by  the  machinists'  union  would,  as  a  practical  matter,  extend  beyond 
the  shops  of  contractors  and  subcontractors  directly  concerned. 

5.  It  was  not  unnatural,  therefore,  that  after  the  publication  of 
the  award  the  union  leaders,  who  had  listened  to  the  discussions 
before  the  Board,  should  assume  that  the  terms  of  the  award  should 
be  applied  throughout  the  city.  At  any  rate,  such  was  their  assump- 
tion and  demand. 

6.  On  the  other  hand,  the  large  majority  of  manufacturers  had  not 
been  parties  to  the  proceedings  before  the  Board  and  were  not  legally 
or  morally  bound  by  the  judgment  of  the  Board. 

7.  As  a  practical  matter,  however,  manufacturers  in  Bridgeport 
were  faced  with  the  disagreeable  alternative  of  putting  into  effect 
the  principles  laid  down  by  the  Rogers  Board,  to  which  they  strongly 
objected — that  is,  classification  of  employees  and  a  general  advance 
in  wages — or  being  involved  in  a  strike  of  serious  proportions. 

8.  Classification  of  employees  was  stated  by  Mr.  Hawley,  at  his 
conference  with  Mr.  King,  to  be  "  impractical,  unfair,  and  impos- 
sible of  application."  Failure  to  put  the* award  into  effect  would 
doubtless  lead,  as  stated  at  the  time  by  Mr.  King,  to  serious  indus- 
trial trouble  and  interruption  in  production.  That  his  prophecy 
would  have  been  fulfilled  is  evidenced  by  the  fact  that  upon  the  set- 
ting aside  of  the  award,  even  though  accompanied  by  reference  to 
the  "  Supreme  tribunal  for  final  adjustment  of  labor  disputes,"  a 
strike  actually  occurred  and  was  discontinued  only  upon  the  strongly 
worded  appeal  to  patriotism  by  the  Secretary  of  War. 

9.  It  goes  without  saying  that  the  (lovernment  was  interested 
equally  with  manufacturers  in  preventing  a  serious  interruption  in 
production. 

10.  Matters  being  in  the  above  situation,  certain  manufacturers  met 
at  Bridgeport  in  the  week  of  June  16  and  decided  to  appeal  to  the 
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Secretary  of  War  through  his  representative,  Mr.  King.  In  response 
to  request  Mr.  King  met  a  group  of  manufacturers  on  Sunday, 
June  23. 

11.  The  conference  resulted  in  convincing  Mr.  King  that  it  was 
desirable  to  set  aside  the  Rogers  award  if  another  method  could  be 
devised  of  settling  the  questions  at  issue. 

12.  Reference  to  the  National  War  Labor  Board  having  been  sug- 
gested, Mr.  King  explained  that  if  the  matter  were  to  be  laid  before 
this  Board  a  repetition  of  the  then  existing  difficulties  must  be 
avoided  and,  to  that  end,  a  sufficient  number  of  manufacturers  to 
control  the  city  must  agree  to  be  bound  by  any  award  the  Board 
should  make. 

13.  The  result  of  the  meeting  was  that  Mr.  King  agreed  to  recom- 
mend to  the  Secretary  of  War  the  setting  aside  of  the  Rogers  award 
and  the  referring  of  the  matter  to  the  National  War  Labor  Board  on 
the  understanding  that  the  manufacturers  present  and  a  sufficient 
number  of  others  should  join  in  an  agi'eement  to  submit  the  matter  to 
this  arbitration,  thus  giving  practical  assurance  that  the  proceeding 
would  adjust  existing  labor  troubles  and  enable  production  to  con- 
tinue.   This  course  was  apparently  agreeable  to  all  at  the  meeting. 

14.  The  next  day  the  Secretary  of  War  set  aside  the  Rogers  award 
and  referred  the  matter  to  the  National  War  Labor  Board. 

15.  After  the  conference  Mr.  Hawley  and  his  associates  returned 
to  Bridgeport.  On  Thursday  of  the  same  week  Mr.  Hawley  notified 
Mr.  King  that  certain  of  the  manufacturers  had  agreed  to  assent  to 
arbitration.  In  this  and  other  conferences  he  endeavored  to  have 
made  a  part  of  the  agreement  of  arbitration  a  provision  that  the 
inanufacturers  should  be  reimbursed  any  expense  to  which  they 
might  be  put.  This  was  definitely  refused  by  Mr.  King,  who  stated 
to  Mr.  Hawley  that  his  clients  must  submit  to  arbitration  with- 
out condition. 

16.  In  the  next  few  (Jays  there  w^ere  further  negotiations  with 
Mr.  Hawley,  who  by  this  time  had  become  attorney  for  all  the 
claimants,  and  conferences  among  the  manufacturers.  Finally,  on 
July  1,  1918,  an  instrument  was  drafted  and  signed  by  the  claim- 
ants (with  the  exception  of  two  who  apparently  assented  orally) 
whereby  they  agree  to  submit — 

"  the  question  of  wagos  in  our  OHtablishm?nt,  applying  to  all  classes 
of  ^\hor,  to  bo  settled  by  the  unnnimors  notion  of  the  section  of  the 
War  Labor  Board  sitting  as  a  board  of  arbitration     *     *     *  " 

•ind  "  abide  by  your  decision." 

17.  Representatives  of  the  laborers  also  assented  to  the  arbitra- 
ti(  n  proceedings. 
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18.  The  Board  met  and,  after  hearings,  issued  a  unanimous  deci- 
sion. This  award  was  complied  with  by  both  the  manufacturers  and 
employees,  and  production  proceeded  without  interruption. 

19.  The  claimants  now  urge  that  out  of  the  facts  a  promise  on 
the  part  of  the  Government  to  reimburse  them  added  expense, 
which  they  allege  they  have  incurred  by  reason  of  the  provisions 
of  the  National  Labor  Board's  award,  is  to  be  found. 

20.  There  is  nowhere  in  the  voluminous  record  of  the  case  evi- 
dence of  an  express  promise  on  the  part  of  any  agent  of  the  Govern- 
ment to  make  reimbursement. 

21.  It  is  not  claimed  that  any  express  promise  came  from  Mr. 
King. 

22.  The  claimants  have  introduced  evidence  of  a  conference  held  at 
Stockbridge,  Mass.,  on  June  30,  between  certain  manufacturers,  Mr. 
Hawley  and  Mr.  Loyall  A.  Osborne.  Mr.  Osborne  stated  that  the 
Board  could  not  promise  reimbursement,  but  would  recommend  it. 

23.  The  War  Labor  Board  was  not  a  nonpartisan  tribunal.  It 
was  a  bipartisan  tribunal  of  two  groups  representing  opposite  in- 
terests. Its  decisions  had  to  be  unanimous.  Mr.  Osborne  was  one 
of  the  employers'  representatives  on  the  Board.  It  is  obvious  that 
so  far  as  his  statements  purported  to  be  a  promise  of  the  Board,  they 
w^ere  beyond  the  power  of  Mr.  Osborne  to  make,  and  could  not  bind 
the  Board,  much  less  the  Government.  At  most,  however,  he  did 
not  promise  reimbursement  but  only  a  recommendation  to  some  other 
authority.  The  effect  of  this  statement  was  once  again  to  put  the 
manufacturers  on  notice  that  the  Government  was  not  promising 
reimbursement. 

24.  Nor  do  we  find  a  promise  to  be  implied  from  the  acts  of  the 
parties,  and  all  the  circumstances.  It  is  true  that  on  several  occasions 
and  in  several  ways,  the  claimants,  both  through  their  counsel,  and, 
some  of  them,  directly  by  telegram,  requested  and  assiduously  urged 
a  provision  for  reimbursement.  The  request  was  definitely  refused 
by  Mr.  King.  And  the  final  upshot  of  the  matter  was  that  the  claim- 
ants executed  the  arbitration  agreement  without  condition. 

25.  One  theory  of  claimants'  counsel  is,  if  we  understand  it  cor- 
rectly, that  Mr.  King,  while  refusing  to  have  a  provision  for  re- 
imbursement made  a  part  of  the  arbitration  agreement,  yet  impliedly 
promised  reimbursement  as  a  consideration  for  their  signing  an 
agreement  without  provision  for  reimbursement.  This  contention  is 
ingenious,  but  not  convincing,  and  we  do  not  find  it  supported  by 
the  facts. 

26.  In  support  of  their  contentions  the  claimants  have  cited  V,  S, 
V.  Buifalo  Pitts  Co.,  234  U.  S.  228;  Z7.  S.  v.  Russell,  13  Wallace,  623; 
V.  S.  V.  Newport  Neics  Shipiuilding  Co,,  178  Federal,  194;  Z7.  S.  v. 
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Berdan  Fire  Arms  Co.,  156  U.  S.  552;  U.  S.  v.  Palmer,  128  U.  S. 
262;  U.  S.  V.  Barlow,  184  U  S.  123.  In  all  of  these  cases  the  Gov- 
ernment received  services  or  property,  or  the  use  of  property,  under 
such  circumstances  that  the  court  found  that  it  must  have  been 
understood  both  by  the  Government  and  by  the  other  parties  to  the 
suits  that  the  services  were  not  to  be  rendered  gratuitously  or  the 
property  to  be  taken  without  compensation.  The  present  case  is  not 
similar. 

27.  "Services"  in  the  common  acceptance  of  the  term  have  not 
been  rendered  in  the  present  cases.  Where  a  party  to  a  contract 
under  which  he  is  to  receive  manufactured  articles,  urges  the  other 
party  to  arbitrate  labor  difficulties  so  that  production  of  the  articles 
may  not  be  interrupted,  and  the  other  party  may  continue  to  carry 
out  his  contract,  the  usual  implication  that  payment  is  to  be  made 
for  services  rendered  on  request,  does  not  arise.  But  more  than  this, 
an  agreement  to  pay  is  not  to  be  implied  except  under  such  circum- 
stances as  indicate  that  both  parties  expected  payment  to  be  made 
{Coleman  v.  V.  S,,  152  U.  S.  96;  Harley  v.  U.  S,,  198  U.  S.  229, 
and  cases  supra)  and  an  explicit  refusal  beforehand  to  agree  to  pay- 
ment, negatives  an  implication  that  the  one  party  promised  to  make 
payment,  and  that  the  other  could  reasonably  expect  it.  (Shannon 
Copper  Co.,  No.  606,  Board  of  Contract  Adjustment,  December, 
1919.) 

28.  Counsel  have  laid  emphasis  on  alleged  statements  of  Mr.  King 
that  all  manufacturers  "must"  submit  without  condition.  They 
further  call  attention  to  the  knowledge  of  the  claimants  of  the  great 
powers  of  the  Government,  indicating  its  powers  under  the  national 
defense  act.  At  the  same  time  counsel  expressly  disclaimed  at  the 
trial  any  claim  that  the  Government  had  exercised  duress  in  the  mat- 
ter, or  that  there  had  been  compulsory  proceedings  or  threats  of  any 
kind.  They  further  took  pains  to  deny  that  the  action  of  the  Gov- 
ernment had  been  in  any  way  under  the  compulsory  sections  of  the 
national  defense  act.  Mr.  King  did  not  substantiate  the  testimony 
of  the  claimants'  witnesses  as  to  his  use  of  the  word  "  must,"  but,  if 
used,  it  was  used  when  he  was  bringing  to  the  attention  of  claimants' 
counsel  denial  of  reimbursement  and  the  form  which  submission  to 
arbitration  should  take.  Mr.  King  may  have  urged  the  claimants 
to  submit  to  arbitration,  but  he  seems  to  have  been  extraordinarily 
restrained  so  far  as  any  intimation  of  the  possible  use  of  its  great 
powers  by  the  Government  is  concerned.  We  do  not  find  that  Mr. 
King  used  any  pressure  such  as  would  alter  the  relations  of  the 
parties. 

29.  In  short,  we  do  not  find  from  the  words  or  conduct  of  Mr. 
King,  or  other  facts  in  evidence,  an  express  or  implied  agreement 
for  reimbursement. 
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30.  Claimants'  counsel  have  strongly  urged  that  the  Government 
in  effect  directed  the  claimants  to  pay  an  increased  scale  of  wages, 
thus  changing  the  requirements  as  to  performance  of  their  obliga- 
tions by  the  claimants,  and  so  bringing  the  cases  within  the  principles 
of  United  States  v.  Barlow  (supra)  and  United  States  v.  Newport 
News  Shiphuilding  Co,  (supra).  In  support  of  their  allegations 
they  have  attempted  to  prove  that  the  Government  was  ''  almost 
wholly  responsible"  for  the  industrial  unrest  in  Bridgeport  in  the- 
spring  and  summer  of  1918 ;  that  the  Government  made  a  "  blunder  " 
in  the  Rogers  award;  that  there  was  no  justification  for  an}'^  wage  in- 
crease in  Bridgeport;  that  the  award  of  the  War  Labor  Board  was 
"  wholly  a  matter  of  expediency  and  not  made  on  the  real  merits  of 
the  case  " ;  and  that  the  Government  intervened  in  a  situation  which 
would  have  corrected  itself  if  the  Government  officials  had  remained 
quietly  in  Washington. 

31.  We  do  not  find  the  allegations  supported  by  the  evidence  in 
the  case. 

32.  That  the  labor  situation  in  Bridgeport  in  the  spring  and 
summer  of  1918  was  extremely  serious  is  denied  by  neither  the  claim- 
ants' counsel  nor  the  Government  attorney.  William  H.  Johnston, 
a  member  of  the  War  Labor  Board  and  president  of  the  machinists' 
union,  whose  testimony  is  quoted  in  tho  claimants'  brief,  character- 
ized the  situation  as  a  "  revolution  brewing." 

33.  The  Rogers  award  served  to  allay  troubles  in  the  compara- 
tively fe^^'  shops  which  it  directly  affected.  If  the  other  Bridgeport 
manufacturers  had  seen  fit  to  bow  to  the  force  of  circumstances  and 
put  into  effect  its  terms  in  their  establishments,  doubtless  all  trouble 
would  have  been  averted.    They  did  not  choose  to  do  this. 

34.  There  is  ample  evidence  in  the  case  that  arbitration  by  the 
National  War  Labor  Board  was  preferred  by  Bridgeport  manufac- 
turers to  the  enforcement  of  the  Rogers  award. 

35.  From  the  point  of  view  of  the  Government  it  appeared  that 
contractors  generally,  in  the  most  important  munitions  producing 
district  in  the  country,  were  about  to  fail  in  the  performance  of  their 
contracts  by  reason  of  controversies  with  their  employees.  What  the 
Government  might  have  done  under  the  circumstances,  by  force  of 
the  national  defense  act,  or  otherwise,  is  immaterial.  What  it  did 
do  was  to  get  both  sides  to  agree  to  arbitrate.  The  result  of  the  con- 
ferences between  Mr.  King,  representing  the  Government  on  the  one 
hand,  and  Mr.  Hawley,  representing  the  claimants  on  the  other,  was 
a  definite  and  voluntary,  albeit  reluctant,  agreement  by  the  latter 
to  submit  the  controversy  to  the  abritration  of  the  National  War 
Labor  Board.  We  find  no  compulsion  exercised  upon  the  claimants, 
or  direction  to  pay  higher  wages  to  their  employees. 
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36.  There  is  no  evidence  that  the  War  Labor  Board  made  a 
promise  of  reimbursement  to  the  claimants.  The  vote  of  the  Board 
offered  in  evidence  was  a  recommendation  to  the  Secretary  of  War 
and  does  not  amount  to  a  promise.  It  related  only  to  the  contracts 
containing  express  provision  for  an  increase  of  pay  to  the  contractor 
in  case  of  increase  of  the  wage  scale  in  his  shop,  of  which  the  con- 
i  ract  of  the  claimant  in  the  present  case  was  not  one. 

DISPOSITION, 

Final  order  will  issue  denying  relief  to  the  claimanx, 
Co],  Delafield,  Mr.  Hunt,  and  Mr.  Montgomery  concurring. 
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Case  No.   1979.' 

Jri  re  CLAIM  OF  AMERICAN  TUBE  &  STAMPING  GiO. 

1.  CONSTRTTCTION    OF    CONTRACT— LABOR- BISPT7TE     CLAUSE.— Where    a 

GDntract  expressly  provides  that  labor  disputes  may  be  submitted  to  the 
Secretary  of  War  for  settlement  and  that  if  such  settlement  results  in 
a  readjustment  of  wages  there  should  be  a  readjustment  of  the  price  of 
the  manufactured  articles,  an  award  by  the  War  Labor  Board  which  re- 
sulted in  increasing  labor  costs  and  its  direction  that  the  contractor  be 
reimbursed  constitutes  such  a  settlement  as  was  contemplated  by  the 
contract,  and  the  contractor  is  entitled  to  receive  reimbursement  of  the 
additional  labor  costs. 

2.  ARBITRATION    OF    LABOR    DISPT7TES    WHERE   NO    CONTRACT    PROVI- 

SION.— Where  claimant  in  the  absence  of  a  contract  provision  agreed 
to  submit  labor  disputes  to  the  National  War  Labor  Board  and  submit 
'  to  its  findings,  labor  also  agreeing  to  do  the  same,  and  the  National  Wai 
Labor  Board  rendered  a  decision  granting  an  increase  in  wages,  and 
claimant  paid  the  increase  according  to  such  decision,  there  is  no  im- 
plied agreement  on  the  part  of  the  Government  to  reimburse  claimant 
wages  so  paid. 

3.  CLAIM  AND  DECISION.— Claim  filed  under  the  act  of  March  2,  1919,  and 

also  referred  under  General  Order  103,  based  upon  15  contracts,  2  of 
which  contained  a  so-called  labor-dispute  clause.  Held,  claimant  is  en- 
titled to  relief  only  under  the  two  contracts  which  contained  a  labor- 
dispute  clause. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  tlie  facts : 

1.  This  claim  has  been  brought  by  the  claimant  under  the  act  of 
March  2,  1919.  Statement  of  claim,  Form  B,  has  been  filed  under 
Purchase,  Storage  and  Traffic  Division  Supply  Circular  No.  17,  of 
1919,  for  $10,131.33,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States.  It  is  also 
before  this  Board  by  virtue  of  a  reference  by  the  Bridgeport  District 
Claims  Board  under  General  Order  103,  War  Department,  1918,  for 
the  amounts  claimed  to  be  due  under  certain  written  contracts  be- 
tween the  claimant  and  the  United  States,  hereinafter  specifically  re- 
ferred to. 

^  The  following  claims  involving  similar  questions  were  heard  and  same  decision  and 
disposition  made  on  them  as  in  the  above  case:  A.  I*.  Swoyer  Co.,  Case  No.  2167  ;  Bridge- 
port Brass  Co.,  Case  No.  1993 ;  and  Locomobile  Co.  of  America,  Case  No.  607. 
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2.  The  claim  was  presented  before  June  30,  1919,  to  the  Bridge- 
port District  Claims  Board,  and  was  by  said  board  referred  to  this 
Board  and  received  by  the  latter  September  12, 1919. 

3.  The  case  was  heard  with  the  case  of  the  Eastern  Malleable  Iron 
Co.,  Case  Xo.  2047,  and  other  cases  referred  to  in  the  opinion  in  the 
latter  case,  on  December  2,  3,  4,  and  22,  1919.  Claimant  was  repre- 
sented by  counsel. 

4.  The  claimant  entered  into  15  written  agreements  with  the  Gov- 
ernment, under  different  dates,  to  furnish  to  the  Government  certain 
articles  to  be  manufactured  by  the  claimant.  Claimant's  contracts 
were  numbered  as  follows : 

P2602-895TW.  P11353-2875A.  P15611-3727A. 

P2604:-1378A.  P1148a-2908A.  P1727.5-4201A. 

P3603-1668A.  P13540-3336A.  P1748a-^40A. 

P9525-2031TW.  P13874-3408A,  G1052-563A. 

P11009-2809A.  P15224-3653A.  G1724-956A. 

Claimant  had  also  certain  procurement  orders. 

5.  Out  of  the  above,  only  contracts  numbered  P-15611-3727A  and 
G-1052-563A  contained  the  clause  known  as  the  "  labor-dispute 
clause." 

The  clause  in  P-15611-3727A  read  as  follows: 

Articlk  XXII.  Adjuatinent  of  labor  duputes. — In  the  event  that 
labor  disputes  shall  arise  directly  affecting  the  performance  of  this 
contract  and  caus:in*r  or  likely  to  cause  any  delay  in  making  the  deliv- 
eries, and  the  J*'ecretary  of  War  or  his  representative  shall  have  re- 
quested the  contractor  to  submit  such  dispute-s  for  settlement,  the 
contractor  shall  have  the  ri^ht  to  submit  such  disputes  to  the  Secretary 
of  War  for  settlement.  The  Secretary  of  War  may  thereupon  settle 
or  cause  to  be  settled  such  disputes,  and  the  parties  hereto  agree  to 
accede  to  and  to  comply  with  all  the  terms  of  such  settlement. 

"  If  the  contractor  is  thereby  required  to  pay  labor  costs  higher 
than  those  prevailing  in  the  performance  of  this  contract  imme- 
diately prior  to  such  settlement,  the  Secretary  of  War  or  such  repre- 
sentative in  making  such  settlement  and  as  a  part  thereof  may  direct 
that  a  fair  and  just  addition  to  the  contract  price  shall  be  made 
therefor:  Provided,  howeevr^  That  the  Secretary  of  War  oh  his  rep- 
resentative shall  certify  that  the  contractor  has  in  all  respects  lived 
up  to  the  terms  and  conditions  of  the  contract  or  shall  waive  in  writ- 
ing for  this  purpose  only  any  breach  that  may  have  occurred. 

''  If  such  settlement  reduces  such  labor  cost  to  the  contractor  the 
Secretary  of  War  or  his  repref^entative  may  direct  that  a  fair  and  just 
deduction  be  made  from  the  contract  price. 

"  No  claim  for  additon  shall  be  made  unless  the  increase  was 
ordered  in  writing  by  the  Secretary  of  War  or  his  duly  authorized 
representative  and  such  addition  to  the  contract  price  was  directed 
as  part  of  the  settlement. 

"  Every  decision  or  determination  made  under  this  article  by  the 
Secretary  of  War  or  his  duly  authorized  representative  shall  be 
final  and  binding  upon  the  parties  hereto.    . 
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"  Note. — Provisions  of  Article  XXII  recommended  by  War  Labor 
Policies  Board  and  prescribed  by  order  of  Secretary  of  War  dated 
August  30,  1918." 

The  clause  in  G-1052-603A  read  as  follows: 

"Article  XIII.  In  the  event  that  labor  disputes  shall  arise 
directly  affecting  the  performance  of  this  contract,  and  causing,  or 
likely  to  cause  delay  in  making  deliveries  upon  the  date,  or  dates 
specified,  the  contractor  shall  address  a  written  statement  thereof  to 
the  Chief  of  Ordnance  for  transmission  to  the  Secretary  of  War, 
with  the  request  that  such  dispute  be  settled,  providing  si:ch  in- 
formation and  access  to  information  within  the  control  of  the  con- 
tractor as  the  Secretary  of  War  shall  require,  and  it  is  stipulated 
and  agreed  that  the  Secretary  of  War  may  thereupon  settle,  or  caus'.^ 
to  be  settled,  such  dispute,  and  the  contractor  agrees  to  accede  to  nnd 
comply  with  all  the  terms  of  such  settlement. 

"  If  the  contractor  is  thereby  required  to  pay  labor  costs  higher  than 
those  prevailing  in  the  performance  of  this  prior  contract,  to  such 
settlement  a  fair  addition  to  the  contract  price  of  the  articles  shall 
be  made  therefor,  but  if  such  settlement  reduces  the  labor  costs  of 
the  contractor,  a  fair  deduction  shall  be  made  from  the  contract  price, 
all  as  may  be  determined  by  the  contracting  officer. 

"  No  claim  for  addition  or  deduction  shall  be  made  unless  the  same 
has  been  ordered  in  writing." 

6.  In  the  year  1918,  prior  to  the  armistice,  the  claimant  was  en- 
gaged in  the  manufacture  of  the  articles  covered  by  its  contracts,  in 
its  establishment  at  Bridgeport,  Conn. 

7.  Except  for  the  foregoing  recitals  the  evidence  in  the  case  was 
the  same  as  in  the  opinion  in  the  case  of  the  Eastern  Malleable  Iron 
Co.  The  findings  of  fact  are  set  forth  in  the  opinion  in  that  case, 
except  as  herein  in  this  statement  of  facts  and  decision  modified. 

DECISION. 

1.  We  find  as  a  fact  in  this  case  that  labor  disputes  arose 
directly  affecting  the  performance  of  contracts  P-15611-3727A  and 
G-1052-563A,  and  causing,  or  likely  to  cause,  delay  in  making  the 
deliveries  under  the  contracts,  and  that  the  Secretary  of  War. 
through -his  representative,  requested  the  contractor  (the  claimant) 
to  submit  such  disputes  for  settlement;  that  the  contractor  there- 
upon did  submit  such  disputes  to  the  Secretary  of  War  for  settle- 
ment, and  provided  such  information  and  access  to  information 
within  the  control  of  the  contractor  as  the  Secretary  of  War  required, 
and  that  the  Secretary  of  War  caused  such  disputes  to  be  settled  by 
reference  thereof  to  the  War  Labor  Board,  and  the  contractor  com- 
plied with  the  terms  of  the  settlement. 

2.  We  further  find,  if  any  increase  of  wages  resulted  from  the 
decision  of  the  War  Labor  Board,  such  increase  was  ordered  in 
writing  by  such  War  Labor  Board,  acting  as  the  duly  authorized 
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representative  of  the  Secretary  of  War,  and  that  such  addition  to  the 
contract  price  was  directed  as  a  part  of  the  settlement,  within  the 
meaning  of  said  contracts. 

3.  For  the  reasons  stated  in  the  opinion  in  the  case  of  the  Eastern 
Malleable  Iron  Co.,  No.  2047,  we  find  that  the  claimant  in  this  case 
is  not  entitled  to  the  relief  sought,  excepting  in  connection  with 
contracts  P-1561 1-3727 A  and  G-1052-563A,  as  specified. 

4.  As  a  condition  to  obtaining  the  settlement  hereinbefore  indi- 
cated, it  will'  be  necessary  for  the  claimant,  in  order  to  comply  with 
the  proviso  contained  in  Article  XXII  of  P-15611-3727A  above 
quoted,  to  obtain  from  the  Secretary  of  War,  or  his  representative,  a 
certificate  that  the  contractor  has  in  all  respects  lived  up  to  the 
terms  and  conditions  of  the  said  contract,  or  a  waiver  in  writing, 
for  the  purpose  only  of  this  settlement,  of  any  breach  that  may  have 
occurred. 

5.  Upon  the  performance  of  the  above  condition,  the  claimant  will 
be  entitled  to  receive  reimbursement  for  the  additional  sums  (includ- 
ing back  wages)  it  was  required  to  pay  for  labor  cost  in  connection 
with  said  two  contracts,  by  reason  of  the  wage  scales  set  by  the  War 
Labor  Board  award,  over  and  above  what  it  would  have  paid  under 
the  wage  scale  prevailing  in  the  performance  of  said  contracts  imme- 
diately prior  to  such  award,  to  wit,  August  28,  1918. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Ordnance  Claims  Board  for  appropriate  action. 
Col.  Delafield,  Mr.  Hunt,  and  Mr.  Montgomery  concurring. 
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Case  No.  2407. 

In  re  CLAIM  OF  BRID0EPOBT  HARDWARE  MANTTFACTirRINQ  CO. 

1.  CONSTRTJCnON  OF  CONTRACT— LABOR-DISPUTE  CLAUSE.— Where  a 
contract  provided  that  any  increase  in  labor  costs  should  entitle  the 
manufacturer  to  a  readjustment  of  the  price  of  the  manufactured  article, 
and  that,  in  case  the  parties  to  the  contract  could  not  agree  on  such  re- 
adjusted price,  such  price  should  be  fixed  by  the  Board  of  Arbitration 
of  the  War  Department,  an  award  of  the  War  Labor  Board  constituted 
this  readjustment  of  price  within  the  terms  of  the  contract. 

3.  CLAIM  AND  DECISION.— Claim  filed  under  the  act  of  March  2,  1919,  and 
also  referred  under  General  Order  103,  based  upon  a  written  contract 
containing  a  so-called  labor-dispute  clause.  Held,  claimant  is  entitled 
to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  has  been  brought  by  the  claimant  under  the  act  of 
March  2,  1919.  Statement  of  Claim,  Form  B,  has  been  filed  under 
Purchase,  Storage  and  Traffic  Division  Supply  Circular  No.  17,  of 
1919,  for  $1,387.22,  by  reason  of  an  agreement  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States.  It  is  also 
before  this  Board  by  virtue  of  a  reference  by  the  Director  of  Pur- 
chase, dated  January  19,  1920,  under  General  Order  103,  War  De- 
partment, 1918,  for  amounts  claimed  to  be  due  under  a  contract  be- 
tween the  claimant  and  the  United  States,  hereinafter  specifically 
referred  to. 

2.  The  claim  was  presented  before  June  30,  1919,  to  the  Claims 
Board,  office  of  Director  of  Purchase,  and  was  by  said  Board  re- 
ferred to  this  Board,  as  aforesaid. 

3.  By  agreement  of  counsel  for  the  claimant  and  for  the  Govern- 
ment, the  evidence  in  this  case  was  stipulated  to  be  the  same,  except 
as  herein  modified,  as  the  evidence  in  the  case  of  the  Eastern  Malle- 
able Iron  Co.,  Case  No.  2047,  heard  on  December  2,  3,  4,  and  22,  1919. 

4.  The  claimant  entered  into  a  written  agreement  with  the  Govern- 
ment, through  the  Quartermaster  Corps,  dated  May  20,  1918.  and 
numbered  3332-N,  whereby  the  claimant  was  to  furnish  to  the  Gov- 
ernment certain  articles  to  be  manufactured  by  the  claimant. 

Digitized  by  iJi^Ogle 


714  DECISIONS  BOARD  03'^   CONTRACT  ADiTUSTMENT. 

5.  A  clause  in  the  claimant's  contract  was  as  follows: 

"8.  (6)  Any  increase  in  your  labor  or  material  costs  shall  entitle 
you  to  a  readjustment  in  the  price  under  this  contract  to  be  agreed 
upon  between  the  parties,  or  if  the  parties  are  unable  to  agree  then 
such  readjusted  price  shall  be  fixed  by  the  Board  of  Arbitration  of 
the  War  Department.  The  readjusted  price  shall  automatically  ap- 
ply to  deliveries  subsequent  to  June  30,  1918,  if  the  readjustment 
shall  be  made  on  the  basis  of  circumstances  occurring  on  or  before* 
that  date.  But  after  June  30,  1918.  readjustments,  if  any  are  neces- 
sary, shall  be  made  on  the  basis  oi  circumstances  occurring  during 
eacli  succeeding  sixty  days  for  shipments  during  the  sixty  days  next 
following  the  sixty-day  period  used  as  a  basis  of  determining  the  re- 
adjusted price.  If,  durmg  any  period  in  which  the  question  of  re- 
adjustment is  to  be  determined  as  above  provided,  circumstances  shall 
occur  entitling  the  Government  to  a  reduction  under  subdivision 
(a)  above,  then  no  readjustment  on  the  basis  of  such  period  shall  be 
made." 

6.  In  the  year  1918,  prior  to  the  armistice,  the  claimant  was  en- 
gaged in  the  manufacture  of  the  articles  covered  by  its  contracts  in 
its  establishment  at  Bridgeport,  Conn. 

7.  Except  for  the  foregoing  recitals  the  evidence  in  this  ease  is  to 
be  taken  to  be  the  same  as  in  the  ( ase  of  the  Eastern  Malleable  Iron 
Co.,  Case  No.  2047. 

DECISION. 

1.  We  find  that  in  the  present  case  the  War  Labor  Board  was  the 
board  of  arbitration  of  the  War  Department  within  the  meaning  of 
the  provisions  of  se:  tion  8,  subsection  B,  of  the  contract,  and  that 
their  award,  dated  AugTist  28,  1918,  was  a  readjustment  of  the  price, 
fixed  in  accordance  with  th^  terms  of  thut  jr^iection. 

2.  The  petitioner  claims  that  such  readjusted  price  has  effe  ted 
an  increase  in  its  labor  cost.  It  is  not  considered  necessai-y  to  take 
evidence  upon  that  point,  as  the  amount  of  the  increase,  if  any,  will 
be  determined  by  the  board  having  charge  of  the  settlement. 

3.  If  it  shall  show  that  its  labor  costs  have  been  increased  by  the 
award  of  August  28,  1918,  the  claimant  will  become  entitled  to  a  re- 
adjustment in  accordance  with  the  section  of  the  contract  quoted 
above,  and  to  receive  payment  of  the  amount  to  which  it  may  be- 
come entitled  under  such  readjustment  for  increased  labor  costs. 

DisposrriON. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 
Col.  Delafield,  Mr.  Hunt,  and  Mr.  Montgomery  concurring. 
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Case  No.  2389. 

In  re  CLAIM  OF  AXEBICAK  BLOWER  CO. 

1.  SUSPENSION  AND  REINSTATEMENT  OF  CONTRACT-— INCREASED  COST 
OF  PR0DT7CTI0N. — ^Where  claimant  had  a  formal  supplemental  contract 
with  the  Government  which  suspended  the  original  contract,  and  which 
provided  that  the  Government  might  reinstate  the  original  contract 
and  that,  if  reinstated,  it  was  to  be  performed  in  accordance  with  the 
terms  of  the  original  contract,  and  which  further  provided  that  in  no 
event  should  the  claimant  receive  a  greater  amount  than  that  pro- 
vided for  in  the  original  contract;  and  where,  during  the  period  of  sus- 
pension, claimant  increased  the  wages  of  its  labor,  and  the  cost  of  pro- 
duction to  claimant  was  thereby  enhanced  and  makes  claim,  after  full 
performance,  for  the  amount  of  such  increase  of  wages,  in  the  absence 
of  fraud,  accident,  or  mistake,  none  of  which  is  alleged,  and  there  be- 
ing no  provision  for  the  reimbursement  of  such  increase  of  wages,  the 
claimant  is  not  entitled  to  the  relief  sought. 

S.  CLAIM  AND  DECISION.— Claim  is  made  for  the  sum  of  |1,947.50  under  orig- 
inal and  supplemental  contract  for  making  Sirroco  fans.  Held,  claim- 
ant is  not  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

nNDINOS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 
1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract 
Review  and  Claims  Board,  Construction  Division  of  the  Army,  on  a 
claim  for  $1,947.50,  which  sum  represents  additional  expenses  in- 
curred in  manufacturing  Sirroco  fans,  which  were  covered  by  a 
purchase  order  or  requisition  issued  November  6,  1918. 

2.  On  November  6,  1918,  project  No.  212-1,  requisition  Nos.  24 
and  25,  was  issued  to  the  American  Blower  Co.  for  16  Sirroco  fans 
to  be  shipped  December  15, 1918,  to  United  States  constructing  officer 
a<  the  plant  of  the  Holt  Manufacturing  Co.,  East  Peoria,  111.,  at 
$1,235  each,  total  $19,760. 

On  January  2,  1919,  claimant  was  requested  to,  and  did,  suspend 
work  on  the  above  requisition.  On  May  5,  1919,  a  formal,  supple- 
mental agreement  was  entered  into  between  claimant  and  the  Con- 
struction Division  by  C.  M.  Foster,  major.  Quartermaster  Corps, 
United  States  Army,  by  the  terms  of  which  the  original  requisition 
was  suspended  and  claimant  was  to  be  paid  $9,000  at  once  and  an 

186107— 20— VOL  3 46  Digitized  by  VjUg^OglC 


716  DECISIONS  BOAED  OF   CONTRACT  ADJUSTMENT. 

additional  sum  to  be  later  agreed  upon,  if  the  requisition  was  not 
reinstated.     However,  if  the   requisition  was  later  reinstated  the 
$9,000  was  to  apply  on  the  original  contract  price,  viz,  $19,760. 
Pertinent  articles  of  this  supplemental  agreement  are  as  follows: 

"Article  I.  The  existing  rights  and  obligations '  of  the  parties 
hereto  under  the  original  contract  shall  remain  in  full  force  and 
effect  except  as  herein  expressly  provided. 

"Article  II.  The  contractor  agrees  that,  unless  the  original  con- 
tract shall  hereafter  be  reinstated  in  whole  or  in  part  by  the  United 
States  and. he  is  notified  thereof  in  writing  by  the  contracting  officer, 
or  other  officer  duly  authorized  by  the  Secretary  of  War,  he  will 
not  perform  any  further  work  or  services,  or  incur  any  further  ex- 
pense or  obligations  in  connection  with  the  performance  of  the  un 
completed  portion  of  said  original  contract,  use  his  best  efforts  in 
every  proper  way  to  reduce  such  liabilities  or  obligations  as  have 
already  been  incurred  in  connection  with  such  performance,  and 
in  tlie  event  said  original  contract  is  not  reinstated  as  hereinabove 
provided,  the  contractor  hereby,  and  for  all  time,  waives  all  claim  to 
the  prospective  profits  which  he  might  have  made  from  the  per- 
formance of  the  uncompleted  portion  of  said  original  contract. 

"Article  VI.  *  *  *  That  in  no  event  shall  the  aggregate  pay- 
ments made  or  to  be  made  under  this  supplementary  agreement  and 
under  the  original  contract  exceed  the  amounts  which  would  have 
been  pavable  under  the  original  contract  if  the  said  contract  had 
been  fully  performed    *    *    *." 

3.  On  July  29,  1919  a  supplementary  order  to  requisition  Nos. 
24  and  25  was  issued  by  the  Construction  Division,  reinstating  the 
original  requisition,  it  being  as  follows : 

"You  are  hereby  authorized  to  reinstate  requisition  Nos.  24  and 
25,  dated  Nov.  6,  1918,  and  complete  the  sixteen  (16)  fans  as  origi- 
nally ordered,  but  await  revised  shipping  instructions. 

"frice  each,  $1,235.00;  total,  $19,760.00. 

"  Note. — Partial  payment  of  $9,000.00  on  account  of  this  contract 
having  been  made  under  terms  of  supplemental  authorization  Nos. 
24  and  25  A,  the  balance  payable  on  contract  is  $10,760.00." 

4.  Shortly  after  receipt  of  this  supplemental  order  reinstating 
the  original  requisition,  claimant  gave  notice  to  the  Construction 
Division  that  the  wages  of  labor  had  advanced  between  the  dates  oi 
suspension  and  reinstatement  of  the  requisition,  and  that  it  would 
expect  to  be  reimbursed  the  increased  cost  incident  to  completing  the 
requisition.  The  increased  cost  was  at  first  estimated  at  $2,900.  On 
July  1,  1919,  the  wages  of  sheet-metal  workers  had  advanced  from 
75  cents  per  hour  to  $1  per  hour,  and  the  wages  of  helpers  had  ad- 
vanced from  50  cents  per  hour  to  72^  cents  per  hour.  Claimant  was 
notified  by  the  Construction  Division  that  its  claim  for  increased 
pay  could  not  be  given  favorable  consideration.     On  October  16 
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claimant  wrote  the  Chief  of  Construe  tion  Division,  Peoria  Ordnance, 
in  part,  as  follows : 

''It  is  noted  that  authorization  giving  shipping  ini^triictions  .stated 
that  the  material  is  to  be  billed  in  accordance  with  the  original 
authorization  dated  November  15,  1918.  If  the  (Tovernraent  insists 
that  the  material  be  furnished  without  any  additional  compensation 
to  this  company,  it  ivlll  he  furmkhed  on  that  basis;  but  we  wish  to 
state  that  we  believe  that  any  such  action  on  the  part  of  the  Govern- 
ment is  entirely  unfair  and  does  not  talje  into  consideration  the  in- 
crease in  wages,  over  which  we  have  absolutely  no  control.  These 
wages  were  increased  on  June  1st  by  the  labor  or.eanization  and  were 
compulsory  upon  us.  Even  though  the  supplemental  agreement 
which  is  dated  on  ilay  5th  should  be  interpreted  as  the  Construction 
Division  has  interpreted  it,  we  are  still  of  the  opinion  that  we  should 
be  allowed  extra  compensation  to  cover  the  in  reased  labor  charges. 
AVe  would  therefore  appreciate  a  definite  st:itcment  from  you  that  the 
Government  will  not  consider  compensating  us  for  the  additional 
charge  involved  in  the  labor  only." 

Claimant's  first  estimate  of  $2,900  as  the  additional  cost  it  would 
be  put  to  in  filling  the  requisition  after  it  had  been  reinstated  was 
reduced  to  $1,947.50,  which  sum  represents  the  amount  actually  paid 
its  subcontractor,  W.  L.  Bronaugh,  Chicago,  111.,  who  did  the  sheet- 
metal  work. 

5.  The  original  requisition  makes  no  provision  for  reimbursement 
to  the  contractor  in  the  event  of  an  increase  in  wages  of  labor  during 
the  time  the  articles  were  being  manufactured  under  the  contract. 
At  no  time  was  the  contractor  promised  by  any  representative  of  the 
Construction  Division  that  it  would  be  reimbursed  for  the  increased 
wages  paid  labor  in  manufacturing  the  articles  called  for  in  the 
requisition. 

DECISION. 

1.  The  original  requisition,  or  order,  set  out  the  price  to  be  paid 
for  the  articles  to  be  delivered  thereunder.  The  supplemental  agree- 
ment entered  into  on  May  5,  1919,  preserved  the  rights  of  both  con- 
tracting parties  under  the  original  requisition  in  the  event  it  should 
be  reinstated,  and  no  provision  was  made  for  reimbursement  to 
claimant  in  the  event  of  an  increase  in  the  wages  of  labor.  The  terms 
of  the  agreement  are  clear  and  specific,  and  in  the  absence  of  fraud 
or  mistake,  neither  of  which  is  alleged,  this  Board  is  without  au- 
thority to  grant  the  relief  sought. 

2.  The  decision  of  the  Board  of  Contract  Review  and  Claims 
Board,  Construction  Division  of  the  Army,  is  affirmed. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  NgT.  1561. 

In  re  CLAIH  OF  CXEVEIAKD  Cny-FOROE  A  IBOH  CO. 

1.  INSTRTTCTIOKS  TO  MAKE  NEW  SUBCONTRACT.— Where  a  prime  contrac- 

tor is  delayed  in  performance  of  its  contract  becanse  of  slow  work  and 
delayed  deliveries  on  the  part  of  a  subcontractor  and  is  therefore  in- 
structed by  competent  authority  to  cancel  its  subcontract  and  take  a 
new  one  at  higher  cost  with  a  subco'ntf actor  specified  by  that  authority, 
there  is  an  implied  agreement  within  th6  terms  of  the  act  of  March  2, 
1919,  such  as  will  entitle  the  prime' coiitfactOr  to  reimbursement  of  such 
additional  cost. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  8,  1919,  based  upon 

an  implied  agreement  made  in  connectioh  with  performance  of  an  in- 
formal written  contract  for  manufUcttre  of  steel  plugs.  Claimant  was 
directed  to  enter  into  a  new  subcontract  at  a  higher  cost  than  that  of 
the  old  subcontract.    Held,  claimant  is  entitled  to  relief  under  the  act. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  6f  fact. 

The  Board  finds  the  following  to  be!  the  facts  t 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  TraflSc 
Division  Supply  Circular  No.  17,  of  1919,  for  $1,545  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  principles  of  law  involved  in  this  case  are  identical  with 
those  upon  which  Case  No.  1456  was  heretofore  decided  by  this  Board, 
the  claimant  being  the  same  in  each  case.  The  evidence,  docu- 
mentary and  otherwise,  is  the  same  in  each' case,'  and  both  cases  were 
heard  by  the  Board  at  the  same  sitting. 

3.  The  st^el  shell  plugs,  in  this  case,  were  of  a  different  type, 
known  as  Type  "B."  The  procuremiant  order,  in  this  case,  covered 
400,000  Type  "  B "  plugs,  at  a  price  of  25J  cents  per  plug.  This 
price  was  made  up  as  follows: 

For  the  forging. $0,219 

Plus  the  exact  cost  price  to  the  claimant  of  machining, 

which  under  its  contract  with   the  National  Acme  Co. 

was .0335 

Thus  making  the  total  price  for  each  plug .  2525 

it  being  understood  by  the  parties  that  the  claimant  was  to  make  no 
profit  by  reason  of  the  machining. 

4.  No  formal  contract  was  ever  signed,  but  under  said  order  the 
claimant,  up  to  the  time  of  the  armistice,  had  manufactured  and  de- 
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livered  to  the  Government  125,433  Typ^  "B"  plugs,  for  which  it 
has  been  paid  by  the  Government  as  provided  in  said  order. 

5.  As  in  Case  No  1456,  above  referred  to,  the  National  Acme  Co. 
failed  to  machine  and  deliver  the  plugs  as  required,  and  upon  in- 
structions from  the  Government  the  claimant  made  a  contract  for 
machining  with  the  Weeks-Hoffman  Co.,  of  Syracuse,  N.  Y.,  under 
which,  however,  the  claimant  was  required  to  pay  for  such  machining 
10  cents  per  plug,  instead  of  3  35/100  cents  per  plug. 

6.  Of  the  125,433  plugs  delivered  to  and  accepted  by  the  Govern- 
ment, 23,233  plugs  were  machined  by  the  Weeks-Hoffman  Co.,  and 
for  such  machining  the  claimant  has  paid  the  Weeks-Hoffman  Co. 
10  cents  per  plug,  or  6  65/100  cents  more  per  plug  than  the  Govern- 
ment has  paid  the  claimant  for  such  machining. 

7.  The  claimant,  therefore,,  con  tends  that  there  exists  an  implied 
agreement  upon  the  part  of  the  Government  to  reimburse  it  for  the 
amount  that  it  actually  paid  out  by  reason  of  paying  6  65/100  cents 
more  per  plug  for  23,233  plugs.than  was  estimated  to  be  the  actual 
cost  of  machining  said  plugs  when  the  original  order  was  given  by 
the  Government;  or,  as  stated  in  anotlier  form: 

Claimant  paid  the  Weeks-Hoffman  Co.  for  the  machining 

of  23,233  plugs  at,  $0.10  each__: $2,323.30 

Had  the  National  Acme  Co.  done  the  machining,  as  orig- 
inally arranged  for,  claimant  would  have  paid  It  for 
machining  said  23,233  plugs  at  $0.0335  each 778.  30 

The  amount  of  the  claim  is  therefore ^__     1,  545. 00 

8.  The  evidence  and  testimony  in  relation  to  the  foregoing  transac- 
tions is  the  same  as  in  said  Case  No.  1456,  above  referred  to. 

DECISION. 

This  Board  finds,  from  the  facts  brought  out,  that  an  implied 
agreement  arose  between  the  claimant  and  the  United  States  within 
the  meaning  of  the  act  of  March  2,  1919,  known  as  the  Dent  Act, 
which  the  Secretary  of  War  is  authorized  to  adjust,  pay,  or  discharge 
upon  a  fair  and  equitable  basis.  Upon  the  faith  of  such  agreement 
the  claimant  caused  to  be  performed,  for  the  benefit  of  the  United 
States,  services  which  the  United  States  accepted  and  received  at  an 
actual  cost  to  the  claimant,  exclusive  of  any  prospective  or  possible 
profits,  of  $1,545,  in  which  amount  the  claimant  is  entitled  to  reim- 
bursement by  the  United  States. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision,  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant  and  to  be  transmitted  to  the 
appropriate  finance  officer  for  payment. 

Col.  Delafield,  Mr.  Harding,  and  Mr.  Bryant  concurring. 
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Case  No.  666. 

In  re  CLAIH  OF  NORTH  JELLICO  COAL  CO. 

1.  DIYEBSION  OF  COAL— COLLECTION  AND  CONVEBSION  OF  PRICE  BY 
GOVERNMENT  AGENT. — Where  a  local  fuel  administrator,  w)io  had 
authority  to  divert  a  consignment  of  coal,  exceeded  his  authority  by 
collecting  therefor  and  converting  the  proceeds  thereof  to  his  own  use, 
such  conversion  entails  no  obligation  on  the  part  of  the  Government  to 
reimburse  the  shipper  for  the  coal,  under  the  act  of  March  2,  1919. 

8.  RULES  AND  REGULATIONS— EFFECT  OF.—- Where  the  United  States  Fuel 
Administrator,  as  an  agency  of  the  President,  under  the  authority  vested 
in  him  by  the  act  of  August  10,  1917  (known  as  the  Lever  Act),  made 
certain  rules  and  regulations  for  the  more  effective  enforcement  of  said 
act,  such  rules  and  regulations  have  the  force  and  effect  of  law. 

3.  DIVERSION    BY    FUEL    ADMINISTRATOR— LIABILITY    OF    PARTIES.— 

Where  the  rules  and  regulations  of  the  United  States  Fuel  Administrator 
provided  that  all  shipments  of  coal  be  subject  to  diversion  on  orders  of 
a  Fuel  Administrator  and  that  when  so  diverted  the  person  receiving 
the  coal  shall  be  obligated  to  pay  the  shipper  therefor,  and  where  the 
claimant  on  orders  of  the  district  fuel  administrator  at  Knoxville,  Tenn., 
shipped  a  car  of  coal  to  the  camp  quartermaster  at  Macon,  Ga.,  for  the 
United  States  Government  and  such  shipment  was  diverted  by  the  local 
fuel  administrator  at  Macon  to  another  party,  such  shipment  will  be 
presumed  to  have  been  made  in  view  of  such  rules  and  regulations  and 
that  claimant  thereby  agreed  in  advance  of  such  shipment  that  the  coal 
might  be  diverted  in  transit  so  as  to  divest  liability  from  the  United 
States  Government  to  pay  therefor. 

4.  CLAIM  AND  DECISION.- Claim  under  the  act  of  March  2,  1919,  for  $166.83, 

the  price  of  a  car  of  coal.  Held,  there  Is  no  obligation  on  the  part  of 
the  Government  to  reimburse  claimant  for  the  coal. 

Mr.  Hiiidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  f ollowing  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $306.09,  by  reason  of  an 
alleged  agreement  between  the  claimant,  North  Jellico  Coal  Co.,  and 
the  TTnited  States. 

2.  On  April  27,  1918,  the  claimant.  North  Jellico  Coal  Co.,  of 
Louisville,  Ky.,  shipped  a  carload  (car  No.  62480)  of  coal  from  its 
mine  at  Wilton,  Knox  County,  Ky.,  invoiced  to  the  camp  quarter- 
master. Camp  Wheeler,  Macon,  Ga.,  at  $138.86.     On  May  1,  1918, 
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claimant  shipped  from  its  same  mine  another  carload  (car  No. 
80547)  of  coal,  invoiced  to  the  camp  quartermaster,  Camp  Wheeler, 
at  $166.83.  The  orders  for  these  two  shipments  were  given  by  the 
United  States  fuel  administrator  at  Knoxville,  Tenn.  The  two  car- 
loads of  coal  arrived  at  Macon,  Ga.,  but  were  never  delivered  to  the 
consignee. 

3.  After  the  arrival  of  the  two  carloads  of  coal  at  Macon,  Ga., 
J.  L.  Jessup,  the  local  fuel  administrator  at  Macon,  Ga.,  informed 
Mr.  S.  R.  Jacques,  president  of  the  Juliette  Milling  Co.,  that  the 
camp  quartermaster  at  Camp  Wheeler  had  an  excess  quantity  of  coal 
and  requested  to  knoAv  whether  Mr.  Jacques  desired  car  No.  80547 
diverted  to  his  use.  Mr.  Jacques  expressed  his  wish  that  this  be  done. 
Thereupon  Mr.  Jessup  diverted  this  carload  of  coal  to  Mr.  Jacques, 
and  received  his  personal  check,  dated  May  9,  1918,  for  $166.83  (the 
invoiced  amount  for  the  coal),  payable  to  the  order  of  "  J.  L.  JessTip, 
F.  A."  This  check  was  indorsed  "J.  L.  Jessup."  The  original 
invoice  for  this  shipment  is  marked  "Paid  May  9th,  1918,  J.  L. 
Jessup,  Local  Fuel  Administrator."  At  the  time  of  his  payment  to 
him  Mr: '  Jessup  made  no  representations  to  Mr.  Jacques  of  his 
authority  to  receive  payment. 

4.  On  or  about  May  4, 1918,  Mr.  Jessup  diverted  to  the  Macon  Fuel 
Supply  Co.,  of  which  Mr.  B.  B.  Taylor  was  manager,  the  coal  in  car 
No.  62480,  which  had  been  consigned  to  Camp  Wheeler.  The  Macon 
Fuel  Supply  Co.  was  in  the  business  of  supplying  coal  to  local  con- 
sumers. It  was  accustomed  to  keep  a  deposit  of  $300  with  Mr. 
Jessup,  the  local  fuel  administrator,  so  that  whenever  it  was  out 
of  coal  he  would  divert  carloads  of  coal  consigned  to  others,  so  it 
could  supply  the  local  consumers.  Car  No.  62480  was  delivered  to 
<  he  Macon  Fuel  Supply  Co.,  and  pursuant  to  the  practice  just  stated, 
the  cost  therefor  of  $138.86  was  to  be  taken  out  of  the  fund  of  $300 
which  Jessup  held  on  deposit.  No  receipt  was  produced  nor  other 
showing  made  to  indicate  this  payment.  Mr.  Taylor  stated  that 
Mr.  Jessup  pretended  to  have  authority  from  Dr.  L.  G.  Hardman, 
the  State  fuel  administrator,  to  collect  the  purchase  price  of  coal 
which  he  diverted. 

5.  On  May  14,  1918,  Mr.  J.  L.  Jessup  was  killed  in  an  accident. 
His  estate  is  insolvent.  The  North  Jellico  Coal  Co.  has  never  re- 
ceived payment  for  the  two  carloads  of  coal  from  either  Jessup  dur- 
ing his  lifetime  or  from  his  estate.  The  Fuel  Administration, 
regardless  of  legal  liability,  has  no  funds  with  which  to  meet  this 
claim.  Examination  of  the  files  of  the  United  States  Fuel  Admin- 
istration failed  to  disclose  any  evidence  that  Mr.  Jessup  ever  made 
an  account  of  the  money  collected  for  the  coal  either  to  the  Govern- 
ment, or  to  the  State  fuel  administrator,  or  to  the  North  Jellico 
Coal  Co. 
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6.  The  claim  is  based  upon  the  contention  that  there  was  an  im- 
plied contract  on  the  part  of  the  Government,  acting  through  Mr. 
Jessup,  the  local  fuel  administrator  at  Macon,  Ga.,  to  pay  to  claimant 
the  value  of  the  coal  which  he  diverted  to  local  concerns  at  Macon, 
and  that  the  Government  has  actually  received  the  value  of  the  coal 
from  the  consumers  by  their  payment  to  the  local  fuel  administra- 
tor, but  has  failed  to  pay  the  claimant. 

7.  The  attorney  for  the  claimant  waived  an  oral  hearing,  and 
filed  in  lieu  thereof  a  typewritten  brief  in  which  he  stated  that,  in 
view  of  the  fact  that  the  investigation  discloses  no  evidence  to  show 
that  Mr.  Jessup  was  ever  paid  $138.86  or  any  part  thereof  for  coal 
delivered  to  Mr.  Taylor,  manager  of  the  Macon  Fuel  Supply  Co., 
the  claim,  in  so  far  as  that  carload  is  concerned,  is  not  insisted  on. 

DECISION. 

1.  So  much  of  the  claim  as  involves  the  shipment  of  coal  which  was 
diverted  to  the  Macon  Fuel  Supply  Co.  must  fail  for  lack  of  evi- 
dence that  the  supply  company  ever  paid  for  the  coal.  Further 
reasons  showing  the  invalidity  of  this  part  of  the  claim  will  appear 
in  the  discussion  below. 

2.  As  to  that  part  of  the  claim  which  relates  to  the  item  of  $168.83, 
the  following  pertinent  facts  appear: 

The  claimant  shipped  a  carload  of  coal  to  Macon,  Ga.,  consigned 
to  the  camp  quartermaster  at  Camp  Wheeler.  Mr.  Jessup,  the  local 
fuel  administrator  at  Macon,  diverted  this  coal  to  Mr.  Jacques,  of 
the  Julliette  Milling  Co.,  and  received  his  personal  check  for  the 
value  of  the  coal.  Five  days  later  Mr.  Jessup  was  killed,  without 
having  accounted  for  the  money  received,  either  to  the  State  fuel 
administrator,  the  United  States  Fuel  Administration,  the  claimant, 
or  any  agency  of  the  Government.  His  estate  is  insolvent  and  he 
left  no  funds  or  bank  account.  The  conclusion  follows  that  he  con- 
verted to  his  own  use  the  money  received  for  the  coal. 

3.  As  applicable  to  this  case,  the  pertinent  provisions  of  the  act 
of  March  2,  1919,  under  which  this  Board  is  functioning,  are  that 
the  Secretary  of  War  is  authorized  to  adjust,  pay,  or  discharge  any 
agreement,  express  or  implied,  for  the  acquisition  or  control  of 
supplies,  upon  a  fair  and  equitable  basis,  that  may  have  been  en- 
tered into  by  the  claimant  in  good  faith  prior  to  November  12,  1918, 
hy^any  officer  or  agent  acting  under  the  authority ^  direction^  or  in- 
struction of  the  Secretary  of  War,  or  that  of  the  President,  Fur- 
ther provisions  of  the  statute  are  unnecessary  to  recite. 

This  statute  is  not  applicable  to  any  transaction  or  act  which  does 
not  fall  precisely  within  its  scope.  It  sanctions  allowances  for  obli- 
gations and  expenditures  only  which  have  been  expressly  or  im- 
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pliedly  authorized  by  a  duly  constituted  agent  of  the  President  or 
the  Secretary  of  War,  and  which  may  be  definitely  traced  to  a  par- 
ticular transaction.  It  was  not  intended  as  a  clearing  house  for  the 
adjustment  of  every  conceivable  embarrassment  that  might  grow  out 
of  business  relationship  with  the  Government  during  the  war. 
(Wray  Bros.  Mfg.  Co.,  1  Dec.  Bd.  Cont.  Adj.  383.) 

The  first  question  which  arises  is  whether  Mr.  J.  L.  Jessup,  the 
local  fuel  administrator  at  Macon,  Ga.,  in  receiving  the  money  for 
the  coal  diverted  by  him,  did  so  receive  it  as  an  officer  or  agent  acting 
under  the  authority,  direction,  or  instruction  of  the  Secretary  of 
War  or  that  of  the  President.  To  answer  this  question  we  must 
ascertain  the  duties,  powers,  and  limitations  of  power  of  a  fuel 
administrator. 

4.  On  August  10,  1917,  Congress  passed  what  is  known  as  the 
Lever  Act,  entitled  "An  act  to  provide  further  for  the  national 
security  and  defense  by  encouraging  the  production,  conserving  the 
supply,  and  controlling  the  distribution  of  food  products  and  fuel." 

Under  the  powers  granted  him  in  this  act,  the  President  issued 
an  Executive  order  on  August  23,  1917,  by  which  he  appointed  Dr. 
Harry  A.  Garfield  United  States  Fuel  Administrator,  with  authority 
to  carry  the  Lever  Act  into  effect,  and  in  order  to  do  so,  to  make 
necessary  rules  of  practice,  orders,  and  regulations  and  to  employ 
subordinates. 

By  order  of  the  United  States  Fuel  Administrator  of  December 
31,  1917,  the  State  fuel  administrator  was  authorized,  whenever  lie 
deemed  it  necessary,  to  take  the  following  action : 

"  He  may  divert  to  or  for  the  use  of  such  domestic  consumers,  or 
to  or  for  the  use  of  any  such  public  utility,  any  coal  or  coke  in 
transit  by  railroad  or  other  conveyance  within  such  State  and  con- 
signed or  intended  for  delivery  to  any  consumer,  dealer,  or  other 
party  therein  for  consumption,  sale,  or  use  in  such  State.  Such 
diversions  shall  be  made  in  accordance  with  the  lawfully  published 
tariffs  and  reasonable  regulations  of  the  railroads  now  under  control- 
of  the  United  States  Director  General  of  Railroads.  As  soon  as 
practical  after  diversion  the  State  fuel  administrator  shall  cause 
notice  to  be  sent  both  to  the  shipper  and  to  the  consignee  of  the  coal 
or  coke  so  diverted;  and  the  shipper  thereof  will  be  expected,  so  far 
and  as  soon  as  practicable  to  replace  for  such  consignee  an  equal 
amount  of  coal  or  coke  of  the  same  grade  and  quality  as  that 
diverted." 

On  January  14,  1918,  the  United  States  Fuel  Administrator  issued 
the  following  order  relating  to  the  rights,  duties,  and  obligations  of 
the  various  parties  in  the  event  that  coal  should  be  diverted  by  order 
of  a  fuel  administrator: 

•  "  All  shipments  of  coal,  whether  f.  o.  b.  mines  or  otherwise,  and 

I        all  shipments  of  coke  f.  o.  b.  ovens  or  at  place  of  storage  or  other- 
I        wise,  shall  be  made  subject  to  the  diversion  of  such  coal  or  coke  by 
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the  United  States  Fuel  Administrator  or  any  persons  acting  under 
his  authority,  to  any  persons  or  consumers  or  for  any  of  the  purposes 
heretofore  or  hereafter  authorized  by  him.  The  title  of  the  pur- 
chaser, consignee,  or  consumer,  in  the  case  of  any  such  shipments  of 
coal  or  coke,  which  by  custom  or  law  might  become  vested  at  the 
time  and  place  of  such  shipment,  shall  from  and  after  the  effective 
date  hereof  be  subject  to  the  condition  that  the  coal  or  coke  so  shipped 
may  be  diverted  as  aforesaid,  and  that  in  case  of  any  such  diversions, 
the  title  and  interest  of  such  purchaser,  consignee,  or  consumer,  with 
respect  to  any  coal  or  coke  so  diverted  shall  be  completely  divested 
and  terminated  and  his  liability  to  pay  therefor  shall  cease.  The 
person  or  consumer  to  whom  such  coal  or  coke  is  diverted  shall  be- 
come liable  as  of  the  time  of  such  diversion  to  pay  to  the  shipper 
thereof  the  price  in  force  at  the  date  of  shipment  as  fixed  therefor 
by  or  under  authority  of  the  President  of  the  United  States,  plus 
transportation  charges  thereon  and  plus  a  handling  charge  of  15 
cents  a  net  ton  to  cover  costs  of  rebilling,  collection,  and  replacement. 
If  such  handling  charge  is  made,  no  jobber's  commissions  shall  be 
added  to  the  mine's  price.  If  the  coal  or  coke  so  diverted  was 
shipped  under  a  valid  and  enforcible  contract,  the  quantity  thereof 
so  diverted  shall  not  be  charged  against  the  amount  to  which  the  con- 
tract applied." 

5.  It  is  well  established  by  the  authorities  that  when  Congress  has 
legislated  upon  a  particular  subject,  and  has  left  the  details  to  the 
head  of  an  executive  department,  with  the  power  to  make  rules  and 
regulations  to  effectually  administer  the  statute,  the  rules  and  regu- 
lations made  by  him,  within  the  scope  of  his  authority,  have  the 
force  and  effect  of  law,  as  though  incorporated  in  the  statute  by 
Congress. 

United  States  v.  Grinand,  220  U.  S.  506. 
United  States  v.  Eaton,  144  U.  S.  677. 
United  States  v.  Dastervigues,  118  Fed.  199. 
Field  V.  Clark,  143  U.  S.  649. 
In  re  Kollock,  165  U.  S.  526. 
Butter-field  v.  Stranahan,  192  U.  S.  470. 

The  purpose  of  the  Lever  Act  was  to  secure  an  adequate  supply 
and  equitable  distribution  of  coal  and  coke  for  the  successful  prose- 
cution of  the  war.  By  this  act  Congress  vested  in  the  President  or 
his  authorized  agent,  the  Fuel  Administrator,  power  to  enforce  the 
statute,  with  the  power  to  make  rules  and  regulations  for  so  doing. 
The  rules  and  ipegulations  established  by  the  United  States  Fuel  Ad- 
ministrator are  such  rules  as  are  authorized  by  the  statute,  and,  there- 
fore, have  the  force  and  effect  of  law. 

6.  By  proclamation  of  the  President  of  March  15,  1918,  dealers  in 
coal  and  coke  were  required  to  secure  a  license  from  the  United  States 
Fuel  Administrator.  Only  those  concerns  securing  licenses  were 
permitted  to  deal  in  coal.  The  terms  under  which  such  licenses  were 
to  be  granted  rind  held,  as  set  forth  in  rule  7  contained  in  the  procla- 
mation, is  as  follows :  .    ^^^ ,  ^ 
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"Rule  7.  Every  license  shall  be  in  such  form  and  shall  contain 
such  terms,  provisions,  limitations,  and  restrictions  as  the  United 
States  Fuel  Administrator  may  from  time  to  time  prescribe,  and  the 
same  shall  be  subject  to  modification  and  revocation  by  him,  and  shall 
be  issued  and  held  subject  to  these  and  such  further  rules  and  regula- 
tions as  he  may  from  time  to  time  establish." 

From  then  on,  coal  dealers  were  not  free  agents  to  sell  and  ship 
coal  to  whomsoever  they  wished,  but  were  licensees  subject  to  the 
Lever  Act,  and  the  rules  and  regulations  made  in  pursuance  thereto. 
The  claimant  received  notice  of  the  appointment  of  Mr.  E.  R. 
Clayton  as  district  fuel  administrator  at  Knoxville,  and  that  his 
duties  required  him  to  allot  orders  among  the  mines  and  operators 
in  his  producing  district  in  a  manner  which  he  deemed  most  equitable. 
When  the  claimant  received  from  Mr.  Clayton  the  order  for  the  ship- 
ment of  the  coal  covered  by  this  claim,  it  knew  full  well  that  the 
order  was  issued  as  an  allotment  order  under  the  powers  vested  in  him 
as  district  fuel  administrator,  and  it  accepted  the  order  subject  to 
the  provisions  of  the  Lever  Act  and  the  rules  and  regulations  of  the 
United  States  Fuel  Administrator. 

It  follows  that  the  contract  for  shipment  of  the  coal  must  be  pre- 
sumed to  have  been  made  in  view  of  the  Lever  Act  and  the  rules 
and  regulations  thereunder,  and  that  claimant  thereby  agreed  in  ad- 
vance of  shipment  that  the  coal  might  be  diverted  by  the  local  fuel 
administrator  so  as  to  divest  liability  to  pay  therefor  from  the  United 
States,  and  to  impose  such  liability  on  the  persons  to  whom  the  coal 
was  diverted. 

7.  While  the  order  of  January  14,  above  quoted,  gives  a  fuel  ad- 
ministrator power  to  divert  coal  in  transit  and,  in  eifect,  constitutes 
him  agent  of  the  United  States  to  do  so,  we  fail  to  find  in  the  statute 
or  in  any  orders  of  the  United  States  Fuel  Administrator,  any  au- 
thority for  a  local  fuel  administrator  to  receive  payment  from  the 
person  to  whom  coal  is  diverted  or  any  expressions  from  which  it 
may  be  assumed  that  he  is  an  agent  of  the  United  States  for  that 
purpose.    On  the  contrary,  the  order  of  January  14,  1918,  expressly 
imposes  liability  on  the  person  to  whom  the  coal  is  diverted  to  pay 
the  shipper  the  value  thereof.    The  fuel  administrator  has  nothing 
whatever  to  do  with  the  money  part  of  the  transaction.    His  duties 
lire  only  to  provide  fuel  where  it  is  most  needed  during  the  war- 
time emergency.    His  powers  and  duties  end  when  he  has  done  so,  in 
so  far  as  that  particular  transaction  is  concerned.    The  liability  of 
the  original  purchaser  ceases  the  moment  the  coal  is  diverted,  and 
the  liability  to  pay  therefor  is  imposed  on  the  person  to  whom  the 
coal  is  diverted.     To  pay  whom?     The  fuel  administrator?     Xo  I 
The  shipper — as  the  order  of  January  14  expressly  provides. 
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6.  With  language  so  plain  and  unambiguous,  it  is  difficult  to  under- 
stand how  it  can  now  be  contended  that  a  local  fuel  administrator  is 
the  agent  of  the  United  States,  authorized  to  collect  for  a  shipper 
payments  made  by  the  person  to  whom  coal  is  diverted.  It  is  plain 
that  if  the  person  to  whom  coal  is  diverted  pays  the  local  fuel  ad- 
ministrator, he  does  so  at  his  own  peril,  as  such  payment  is  made  in 
direct  contravention  of  the  order  of  the  United  States  Fuel  Adminis- 
trator, under  whose  rules  of  practice  and  procedure  the  local  fuel 
administrator  and  the  other  parties  are  acting.  Payment  to  a  local 
fuel  administrator  is  not  payment  to  the  Government,  because  he  has 
no  authority  to  receive  such  payment.  It  is  not  payment  to  the 
shipper  or  to  an  agent  of  the  shipper,  because  neither  the  Lever  Act 
nor  any  order  of  the  United  States  Fuel  Administrator  has  created 
such  an  agency,  but,  on  the  contrary,  the  order  of  January  14  has 
made  a  direct  contractual  relation  between  the  shipper  and  the 
person  to  whom  coal  is  diverted.  It  follow^s,  therefore,  that  the 
payment  made  in  this  case  by  Mr.  Jacques  was  made  at  his  peril, 
and  was  not  made  to  any  officer  or  agent  of  the  President  or  Secre- 
tary of  War  authorized  to  receive  it. 

7.  Kven  though  the  shipper  may  be  out  of  pocket  in  this  case,  still 
this  Board  has  no  jurisdiction  to  grant  him  relief  at  the  hands  of  the 
(iovernment.  This  Board  has  held  (1  Dec.  Bd.  Cont.  Adj.  48)  that 
it  has  no  jurisdiction  to  allow  a  claim  arising  out  of  a  contract 
executed  by  an  officer  acting  beyond  the  scope  of  his  authority  and 
in  violation  of  the  orders  of  his  superior  officers,  because,  under  such 
circumstances,  the  officer  is  not  acting  under  the  authority,  direction, 
and  instruction  of  the  Secretary  of  War  within  the  meaning  of  the 
act  of  March  2,  1919.  This  Board  has  also  held  (1  Dec.  Bd.  Cont. 
Adj.  38)  that  it  has  no  jurisdiction  of  a  matter  arising  out  of  a  con- 
tract which  is  not  binding  on  the  Government.  The  order  of  January 
14, 1918,  created  a  direct  contractual  relation  between  the  shipper  and 
the  person  to  whom  the  coal  has  been  diverted.  It  terminates  the 
prior  contractual  relation  between  the  shipper  and  the  original  pur- 
chaser. In  no  respect  does  it  create  any  other  contractual  relation 
or  agency,  and  imposes  no  liability  on  the  Government  or  its  agent 
whatever.  If  a  fuel  administrator  attempts  to  assume  obligations  in 
relation  to  such  contract,  or  receive  moneys  due  to  the  shipper,  he 
would  not  be  acting  as  agent  of  the  Government  in  so  doing,  but 
would  be  acting  wholly  beyond  the  scope  of  his  authority  as  fuel 
administrator  and  in  violation  of  the  orders  of  his  superior,  the 
United  States  Fuel  Administrator.  It  follows  that  Mr.  Jessup,  in 
receiving  the  money  for  the  coal  from  the  persons  to  whom  the  coal 
was  diverted,  was  not  acting,  in  so  doing,  under  the  authority,  direc- 
tion, or  instruction  of  either  the  President  or  Secretary  of  War. 
within  the  meaning  of  the  act  of  March  2,  1919. 
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8.  An  effort  was  made  by  claimant  to  prove  that  Mr.  Jessup,  as 
local  fuel"  administrator,  had  been  accustomed  to  receiving  money 
from  persons  to  whom  he  diverted  coal,  and  that  this  fact  was  known 
by  the  State  fuel  administrator.  In  his  aflGldavit  Mr.  Jacques  de- 
nied having  any  knowledge  that  Mr.  Jessup  had  previously  collected 
from  others.  He  denied  that  Mr.  Jessup  made  any  representations 
to  him  of  having  authority  to  receive  the  money  for  the  coal.  He 
also  denied  having  any  previous  business  dealings  with  Mr.  Jessup 
as  fuel  administrator.  Even  if  it  were  admitted  that  Mr.  Jessup 
had  previously  collected  money  from  others,  knowledge  of  such 
custom  was  never  made  known  to  Mr.  Jacques  previous  to  his  paying 
the  money  in  this  case,  and,  therefore,  the  alleged  custom  can  not 
be  relied  on  by  him  as  the  basis  of  an  implied  agreement  for  fixing 
liability  on  the  Government. 

9.  It  has  been  shown  that  Mr.  Jessup  received  the  money  from  the 
person  to  whom  he  diverted  the  coal,  without  authority  in  law  and 
in  direct  contravention  of  the.  orders  of  the  United  States  Fuel  Ad- 
ministrator. Though  he  was  the  agent  of  the  President  for  the 
purpose  of  diveiriing  the  coal,  he  exceeded  his  powers  by  collect- 
ing the  money  and  appropriating  it  to  his  own  use.  Not  only 
were  such  acts  beyond  the  scope  of  his  authority,  but  they  amounted 
to  misfeasance  in  office,  suggesting  criminality.  These  tortuous  acts 
may  not  be  made  the  basis  of  implying  an  agreement  on  the  part 
of  the  Govemineni  to  make  good  the  loss.  In  the  case  of  Gibbons 
V.  United  States,  8  Wall.  269,  the  Supreme  Court  said : 

"  It  is  not  to  be  disguised  that  in  this  case  an  attempt,  under  the 
assumption  of  an  implied  contract,  to  make  the  Government  respon- 
sible for  the  unauthorized  acts  of  its  officers,  those  acts  being  in 
themselves  torts;  No  Government  has  ever  held  itself  liable  to  indi- 
viduals for  the  misfeasance,  laches,  or  unauthorized  power  of  its 
officers  or  agents. 

"In  the  language  of  Judge  Story  (Story  Aa.  sec.  319),  'It  does 
not  undertake  to  guarantee  to  any  person  the  fidelity  of  any  of  its 
officers  or  agents  who  it  employs,  since  that  would  involve  it  in  all 
its  operations  in  endless  embarrassments,  and  difficulties  and  losses, 
which  would  subserve  the  public  interest.' " 

To  similar  effect  are  the  decisions  of  the  following  cases : 

Robertson  v.  Sichel,  127  U.  S.  515,  holding  an  officer  is  not  respon- 
sible for  the  torts  of  his  subordinates. 

German  Bank  v.  United  States,  148  U.  S.  579,  holding  that  the 
United  States  is  not  liable  for  the  wrongful  cancellation  of  bonds 
by  the  Begister  of  the  Treasury. 

Bigby  v.  United  States,  188  U.  S.  400,  denying  action  against  the 
United  States  to  recover  damages  for  injuries  received  by  a  fall 
from  a  Government  elevator  operated  by  an  employee  of  the  Gov- 
ernment. 
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Minturn  v.  United  States^  106  U.  S.  437,  holding  it  was  no  defense 
in  an  action  on  an  importer's  bond  that  the  customs  officer  was  guilty 
of  an  unlawful  act  in  giving  up  the  goods  without  requiring  the  pay- 
ment of  duty. 

Carpenter  v.  United  States^  45  Fed.  374,  holding  that  where  a  Gov- 
ernment employee,  having  received  property  into  his  possession  with 
tlie  consent  of  the  owner  that  it  be  used  for  a  certain  purpose,  used 
it  by  order  of  his  superior  officers  for  another  purpose,  there  was  no 
legal  implied  contract  of  hiring  for  Government  use. 

Hart  V.  United  States^  95  U.  S.  316,  which  involved  a  suit  on  a 
distiller's  bond,  and  the  defense  relied  on  the  fact  that  the  collector 
of  internal  revenue,  in  violation  of  the  law,  allowed  certain  spirits 
to  be  taken  out  of  bond  without  payment  of  the  tax.  The  court  held 
that  this  was  no  defense,  because  the  Government  had  not  contracted 
with  the  surety  that  its  officers  shall  properly  perform  their  duties. 
The  court  said: 

"A  Government  may  be  a  loser  for  the  negligence  of  its  officers, 
but  it  never  becomes  bound  to  others  for  the  consequence  of  such 
neglect,  unless  it  be  by  express  agreement  to  that  effect." 

10.  In  the  foregoing  cases  the  courts  steadfastly  refused  to  impose 
liability  on  the  Government  for  the  unauthorized  act,  neglect,  dere- 
liction of  duty,  or  the  exercise  of  unwarranted  functions  by  officials 
or  employees.  That  injury  or  tort  to  an  individual  may  have  been 
caused  by  such  acts  or  neglects  is  not  the  test.  The  test  is  whether 
the  (iovernment  has  authorized  or  approved  the  act,  and  wliether 
it  has  agreed  to  guarantee  every  act  of  its  officials  or  employees. 
Although  the  decision  in  the  Bighy  case  (supra)  was  rendered  on 
the  question  of  the  court's  jurisdiction  under  the  Tucker  Act,  yet 
the  same  doctrine  there  announced  has  so  frequently  been  repeated 
in  other  cases  involving  quite  different  questions,  as  to  establish  as 
a  legal  principle  the  doctrine  that  the  (Jovernment  is  not  respon- 
sible for  the  misfeasance  or  unauthorized  acts  of  its  officers  or 
agents.  It  follows  from  the  authorities  above  noted  that  no  implied 
agreement  or  contract  can  be  spelled  out  of  the  unauthorized  act  of 
the  local  fuel  administrator  at  Macon  in  receiving  the  price  of  the 
coal  from  the  person  to  whom  he  had  diverted  it,  because  the  Gov- 
ernment is  not  bound  by  the  misfeasance  or  unauthorized  acts  of  its 
officers  or  agents. 

11.  The  Board  is,  therefore,  of  the  opinion  that  there  is  no  show- 
ing in  this  case  that  claimant  entered  into  an  agreement,  express  or 
implied,  with  any  officer  or  agent  acting  under  the  authority,  direc- 
tion, or  instruction  of  the  Secretary  of  War,  or  that  of  the  Presi- 
dent, within  the  meaning  of  the  act  of  March  2, 1919.  For  the  reason 
stated,  therefore,  the  relief  sought  by  the  claimant  is  denied. 

Col.  Delafield  and  Mr.  McCandless  concurring. 
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Cas3  No.  iiyy. 

In  re  CLAIM  OF  IKTERNATIOKAL  SILVER  CO. 

1.  RECOMMENDATION. — A  statement  by  a  Government  officer  that  it  was  his 

intention  to  recommend  a  contract  does  not  m.ike  a  contract. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  $1,154.45 

for  loss  suffered  by  reason  of  an  alleged  contract  for  mess-kit  knives. 
Held,  there  was  no  agrreement  within  the  meaning  of  the  act. 

Lieut.  Col.  McKeeby  writing  the  opinnion  of  the  Board. 

FINDINGS    OF   FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17,  1915,  for  $1,154.45,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States. 

2.  During  the  month  of  October,  1918,  the  claimant  company  was 
engaged  upon  the  performance  of  a  duly  executed  contract  with 
the  United  States  Government  for  the  manufacture  of  1,000,000 
mess-kit  knives. 

3.  During  the  month  of  October,  1918,  it  appeared  as  if  the  Gov- 
ernment would  require  a  large  additional  supply  of  mess-kit  knives, 
and  the  Supplies  Division  of  the  Quartermaster  Corps,  through 
Lieut.  E.  Carlisle  Hunter,  Quartermaster  Corps,  entered  into  nego- 
tiations with  T.  B.  Lasher,  the  duly  authorized  and  acting  agent  of 
claimant  company,  for  a  contract  for  an  additional  1,000,000  knives. 

4.  Lieut.  E.  Carlisle  Hunter  in  his  capacity  of  negotiating  officer 
for  the  General  Supplies  Division,  Quartermaster  Corps,  had  no 
authority  to  enter  into  any  contracts.  His  authority  was  simply  to 
make  recommendations,  and  in  the  instant  case  this  was  conveyed 
to  the  agent  of  claimant  company  as  disclosed  in  the  following  tes- 
timony : 

"  Q.  What  was  vour  authority  in  the  matter  of  placing  contracts? 

"  Lt.  Hunter.  My  authority  in  the  Quartermaster  Corps,  General 
Supplies  Division,  was  to  make  recommendations. 

"  Q.  You  had  no  authority  to  place  contracts,  or  to  place  orders  for 
material  ? 

"  Lt.  Hunter.  It  was  my  understanding  that  no  negotiating  officer 
had  authority  to  place  an  order  without  it  being  passed  upon  by  the 
Contract  Board. 
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"  Q.  Did  you  endefljvor  to  convey  that,  Lieutenant,  to  the  men  you 
did  business  with? 

"  Lt.  Hunter.  Yes  sir.  *  *  *  That  was  clearl;^  put  up  to  us, 
and  I  invariably  tried  to  make  it  plain  to  prospective  contractors 
that  my  authority  only  allowed  me  to  make  recommendations. 
*  *  *  Therefore  I  stated  id  Mr.  Lasher  that  it  was  my  intention 
to  recommend  the  International  Silver  Company  for  a  contract  for  a 
million  mess-kit  knives  at  leh  cfents  each.  I  think  that  covers  this 
case." 

DECISION. 

1.  From  the  foregoing  facts  this  Board  finds  that  the  oflGlcer  with 
whom  claimant  negotiated  for  the  alleged  contract  or  agreement  had 
no  authority  to  enter  into  such  contract  on  the  part  of  the  Govern- 
ment. 

2.  That  the  alleged  contract  -or  agreement  herein  is  based  upon  a 
recommendation  only  by  the  negotiating  officer. 

3.  The  recommendation  for  an  award  is  not  such  a  contract  or 
agreement  as  contemplated  within  the  act  of  March  2,  1919.  Lake- 
side Biscuit  Co.,  Case  No.  ^76,  and  others  decided  by  this  Board. 

4.  For  the  foregoing  rieasons,  the  relief  asked  for  by  petitioner  is 
denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 

Col.  Delafield,  Mr.  ^aton,  and  Mr.  Henry  concurring. 
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Case  No.  1606. 

In  re  CLAHC  OF  THOXAS  B0BBKT8  A  CO.  (FACTOBS  FOB  W.  S.  DAVIDSOH). 

1.  COHTBOLLED  INDITSTBY— BIGHTS  AND  LIABILITIES  OF  PABTIES.— 
Wbere  the  United  States  Food  Administration  issued  a  bnlletln  and 
mailed  same  to  claimant  reqniring:  46  per  cent  of  its  pack  of  1918  canned 
tomatoes  for  Army,  Navy,  and  Harlne  Corps  purposes,  and  iriLaranteed 
claimant  to  take  sneh  per  cent  of  snch  pack,  and  where  snch  action  on 
the  part  of  the  Food  Administration  was  adopted  by  the  War  Depart- 
ment as  its  own,  there  arose,  nnder  the  act  of  Haroh  2,  1919,  an  obliga- 
tion on  the  part  of  the  United  States  Ooyemment  to  reimburse  claim- 
ant its  loss  sustained  in  complying  with  the  order  given. 

8.  PITBCHASE  OBDEB  AFTEB  DEUVEBY  OF  GOODS.— Where  a  purchase 
order  is  Issued  after  the  delivery  of  goods  under  an  Informal  contract 
it  is  of  no  effect  except  as  eyidence  of  the  agreement. 

8.  PTTBCHASE  OBDEB  NOT  HT  COMPLIAHCE  WITH  COMPILED  STATITTES 
6853. — Where  a  purchase  order  does  not  come  within  the  exceptions  to 
United  States  Bevised  Statutes,  section  3744,  as  found  in  United  States 
Compiled  Statutes  6863b,  and  the  regulations  made  in  compliance  there- 
with, it  is  itself,  when  accepted,  an  informal  agreement. 

4.  INFOBHAL  CONTBACT— ATTEHPTED  SETTLEHENT  PBIOB  TO  XABCH 
8,  1819 — QHTAUD. — An  attempted  settlement  of  an  informal  contract 
prior  to  the  passage  of  the  act  of  Xaroh  8,  1918,  is  inyalid  because  of 
not  being  based  upon  a  valid  consideration  and  should  be  disregarded. 

6.  CLAnc  AND  DECISION.— This  claim  is  for  $1,389.86  arising  under  the  act 
of  Xarch  8,  1919,  by  reason  of  the  failure  of  the  GoYcmment  to  accept 
and  pay  for  46  per  cent  of  claimant's  pack  of  1918  canned  tomatoes. 
Held,  that  the  Goyemment  is  obligated  to  reimburse  claimant  to  the  ex- 
tent of  its  loss  by  reason  of  the  failure  to  accept  and  pay  for  the  goods, 
and  that  the  contract  of  settlement  made  prior  to  Xarch  8,  1919,  is 
▼old  for  want  of  consideration. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  to  the  Board  of  Contract  Adjustment  as  a  Class 
B  claim,  it  first  having  been  submitted  to  the  Claims  Board,  Office 
of  Director  of  Purchase,  April  17, 1919,  and  forwarded  to  this  Board 
by  letter  under  provisions  of  Supply  Circular  No.  17.  Not  an  ap- 
peal. 

FINDINGS  OF  FACT. 

1.  On  July  30, 1918,  the  United  States  Food  Administration  issued 
its  Bulletin  No.  10,  of  which  a  copy  was  sent  to  W.  S.  Davidson, 
Bowers,  Del. : 

"  You  are  now  advised  that  the  requirements  have  been  increased 
to  33i%  of  the  total  1918  pack  of  canned  tomatoes.     The  Army, 
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Navy,  and  Marine  Corps  guarantee  to  take  and  vou  are  hereby  di- 
rected to  hold  the  above  percentage  of  your  pack. 

Somewhat  later  the  United  States  Food  Administration  issued  its 
Bulletin  No.  12: 

"  By  United  States  Food  Administration  Bulletin  No.  10  you 
were  advised  that  the  Army,  Navy,  and  Marine  Corps  placed  their 
minimum  requirements  of  canned  tomatoes  at  33^%  of  the  total 
1918  pack.  You  are  now  advised  that  the  total  requirements  have 
been  increased  to  45%  of  the  total  1918  pack  of  canned  tomatoes. 
The  Army,  Navy,  and  Marine  Corps  guarantee  to  take  and  you  are 
hereby  directed  to  hold  the  above  percentage  of  your  pack." 

2.  Forty-five  per  cent  of  the  pack  of  said  W.  S.  Davidson,  on  be- 
half of  whom  this  claim  was  made,  amounted  to  4,426  cases.  On 
October  8,  1918,  said  W.  S.  Davidson  wrote  the  United  States  Food 
Administration  that  he  had  finished  packing  his  tomatoes  and  asked 
for  the  proper  forms  to  be  filled  out  and  contracts  sent  him,  as  he 
would  like  to  have  the  goods  shipped  out;  in  answer  thereto,  on 
October  11,  1918,  the  Food  Administration  sent  him  Form  A  on 
which  to  report  his  pack  of  tomatoes  and — 

"  on  receipt  of  this  Form  'A'  properly  filled  out  will  arrange  for  in- 
spection and  shipping  instructions." 

On  October  22, 1918,  the  report  was  sent  to  the  United  States  Food 
Administration  and  the  said  W.  S.  Davidson  asked  for  information 
as  to  when  and  how  inspection  was  to  be  made  and  asked  for  ship- 
ping instructions. 

On  November  5,  1918,  the  Director  of  Purchase  and  Storage  noti- 
fied the  quartermaster  at  Baltimore,  Md.,  that  the  4,426  cases  of  said 
W.  S.  Davidson's  tomatoes  were  available  for  the  Army  and  requested 
that  purchase  order  and  shipping  instructions  be  issued  promptly. 
November  7,  1918,  the  depot  quartermaster,  Baltimore,  Md.,  ad- 
dressed a  communication  to  said  W.  S.  Davidson,  asking  him  to 
notify  the  quartermaster's  office  at  once  to  what  point  the  order 
would  be  shipped,  and  directing  that  the  containers  be  strapped  with 
either  one-half  inch  or  five-eighths  inch  flat  iron  strapping.  On  No- 
vember 8,  1918,  said  W.  S.  Davidson  wrote  the  depot  quartermaster 
at  Baltimore,  Md.,  that  part  of  the  goods  were  strapped  and  that  he 
would  finish  strapping  on  the  rest  of  them  by  the  time  orders  were 
received  for  shipment,  that  he  was  using  five-eights  inch  flat 
iron  strapping,  and  that  the  goods  would  be  shipped  from  Bowers, 
Del.,  by  way  of  steamer  Fredericka^  to  Philadelphia,  and  there  trans- 
ferred to  whatever  point  the  quartermaster  might  designate  by  rail- 
road or  steamboat. 

On  November  12, 1918,  the  claimants  here,  Thomas  Roberts  A  Co., 
wrote  the  United  States  Food  Administration  that  they  had  a  power 
of  attorney  from  said  W.  S.  Davidson  for  handling  the  goods  and 
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that  they  had  handled  his  account  for  a  number  of  years;  that  45 
per  cent  of  his  pack  was  4,426  cases,  and  that  the  goods  were  all 
labeled,  strapped,  and  ready  for  shipment. 

3.  After  the  armistice  was  signed  there  remained  still  to  be  shipped 
3,500  of  the  cases  in  question  containing  7,000  dozen  cans,  and  the 
last  Government  provisional  price  was  fixed  at  $1.85  per  dozen  cans. 
After  that  time  the  Government  issued  its  purchase  order  for  the 
tomatoes,  cancelled  the  contract  by  a  cancellation  agreement,  and  the 
Board  of  Claims,  Director  of  Purchase,  later  issued  its  Certificate  C 
for  the  settlement  of  the  claim. 

4.  No  power  of  attorney  is  found  in  the  files  authorizing  the  said 
Thomas  Roberts  &  Co.  to  collect  the  claim  of  said  W.  S.  Davidson 
against  the  Government.  Thomas  Roberts  &  Co.  were  factors  for 
the  said  W.  S.  Davidson. 

Sworn  statement  of  contractor  is  set  out  in  their  petition  as  fol- 
lows : 

Cost  of  strapping  tomato  cases $132.81 

Labor  for  strapping  tomato  cases 154.94 

Freight  on  strapping  for  tomato  cases 1.33 

Carrying  cliarges  of  ^  of  1  per  cent  per  month  for  two  months 163.  79 

Storage,  2  cents  per  case  per  month  for  two  months 177.08 

Los.s  sustained  on  3,500  cases  reserved  for  tlie  Government,  being  the 
difference  between  tlie  last  provisional  price  of  $1.85  per  dozen 
established  by  the  Government  and  the  price  at  which  the  goods 
were  sold  to  the  American  Stores  Co.,  namely,  $1.75  per  dozen — 7,000 
dozen  at  30  cents  per  dozen 700.00 


1, 329. 95 
DECISION. 

1.  The  United  States  Food  Administration  was  a  Government 
agency  and  its  action  was  adopted  by  the  War  Department  as  its 
own.  The  above  facts  evidence  a  contract  whereby  on  the  date  of 
the  United  States  Food  Administration  Bulletin  No.  10,  July  30, 
1918,  the  claimants  entered  into  a  contract  with  the  Government 
whereby  they  set  aside  for  Government  use,  upon  the  guaranty  of 
the  Government  to  take  them,  4,426  cases  of  canned  tomatoes;  and 
the  consideration  therefor  was  that  the  Government  agreed  to  pay  a 
reasonable  price  for  the  same,  thereafter  to  be  fixed,  and  the  pro- 
visional price  of  which  was  thereafter  fixed  at  $1.85  per  dozen  cans. 
(Winfield  Webster  Co.,  Case  No.  478.)  The  number  of  cans  not 
taken  by  the  Government  when  it  cancelled  the  arrangement  amounted 
to  3,500  cases  or  7,000  dozen  cans. 

This  case  was  considered  together  with  Nos.  1608  and  1609. 

2.  The  above  case  is  one  contemplated  by  the  act  of  March  2, 1919, 
and  comes  within  its  provisions  and  is  subject  to  adjustment  there- 
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under.  A  power  of  attorney  should  be  furnished  by  W.  S.  Davidson 
to  Thomas  Roberts  &  Co.,  and  placed  in  the  files,  authorizing  the 
claimants  here,  Thomas  Roberts  &  Co.,  on  behalf  of  the  claimant  to 
settle  and  adjust  this  claim,  and  to  receive  the  award,  if  any  made 
thereon,  and  to  receipt  for  any  money  paid  in  the  fulfillment  of  such 
award  and  to  give  the  Government  a  release  in  full. 

The  purchase  order  issued  for  these  tomatoes,  the  cancellation 
agreement  made  January  18,  1919,  and  the  Certificate  C  issued  by 
the  Claims  Board,  Director  of  Purchase  thereon  should  be  disre- 
garded as  void  and  set  aside,  the  purchase  order  and  settlement  con- 
tract having  been  executed  after  the  armistice  and  before  the  passage 
of  the  law  of  March  2,  1919. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  McCandless  concurring. 
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Case  No.  1628. 

In  re  CLAIK  OF  DIKECT-O- LIGHT  CO. 

1.  FACILITIES— OBAL  AGBEEMENT,  TOO  VAOTTE.— Where  a  duly  authorised 

ag:ent  of  the  OoYemment  promiset  a  manufacturer  if  it  will  install  cer- 
tain special  machinery  for  the  manufacture  of  airplane  parts  that  orders 
for  such  parts  will  be  s^l^en  It  by  the  Government,  but  no  definite  promise 
is  made  as  to  the  number  of  parts  to  be  contracted  for,  no  price  is  fixed 
for  the  parts,  and  no  agreement  is  made  that  future  orders  will  be  suffi- 
cient to  amortize  the  cost  of  the  machines,  such  a  promise  is  too  vaeru® 
and  indefinite  to  constitute  an  agreement  under  the  act  of  March  2,  1919. 

2.  SAME. — Where  an  authorized  representative  of  the  Government  advises  the 

manufacturer  that  if  it  will  install  certain  special  machinery  for  the 
manufacture  of  airplane  parts,  it  will  be  kept  busy  on  Government  work, 
such  promise  must  be  construed  as  limited  by  the  requirements  of  the 
Government  on  account  of  the  war,  and  such  obligations  of  the  Gov- 
ernment as  might  arise  therefrom  were  terminated  by  the  armistice. 

3.  CLAIM  AND  BECISIOH.— Claim  under  act  of  March  2,  1919,  for  machinery 

purchased  in  anticipation  of  Government  contracts.  Held,  claimant  not 
entitled  to  reimbursement. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  TraiRc 
Division  Supply  Circular  No.  17, 1919,  for  $7,311.25,  by  reason  of  an 
agreement  alleged  to  have  been  entered  int^  betwen  the  claim «Tit  and 
the  United  States. 

2.  The  claimant,  Direct-0-Light  Co.,  makes  makes  claim  under 
the  act  of  March  2, 1919,  for  reimbursement  for  machinery  and  equip- 
ment purchased  and  labor  expended  in  installing  that  machinery, 
alleging  that  it  was  induced  to  make  these  expenditures  at  the  re- 
quest of  Capt.  Gerard  J.  Eding,  Air  Service,  Aircraft  Production, 
who  was  an  officer  in  charge  of  aircraft  production  in  the  district  in 
which  claimant's  factory  was  located. 

3.  It  appears  that  in  September,  1918,  Capt.  Eding  had  given  an 
oral  order  to  Mr.  Cleburne  Eberhart,  Jr.,  manager  of  the  claimant 
company,  for  the  manufacture  of  long  cylinder  studs  for  airplanes. 
In  confirmation  of  this  oral  order  claimant  was  sent,  from  Washing- 

736 
Digitized  by  V^OOQ IC 


736  DECISIONS  BOAKD  OF   CONTRACT  ADJUSTMENT. 

ton,  written  order  No.  730613,  dated  October  18,  1918.  Claimant  was 
also  sent,  from  Washington,  order  No.  730654,  dated  October  22, 
1918,  foB  the  manufacture  of  an  additional  quantity  of  long  cylinder 
studs.  Claimant's  plant  was  fully  equipped  to  manufacture  long 
cylinder  studs.  It  did  make  and  deliver  all  the  long  cylinder  studs 
called  for  in  these  tw'o  orders,  and  has  been  paid  in  full  for  them. 
The  machinery  and  equipment  for  which  claim  is  now  made  was  not 
acquired  for  the  purpose  of  making  long  cylinder  studs,  but  for  the 
purpose  of  making  other  small  parts  entering  into  the  construction  of 
airplaines. 

4.  In  the  middle  of  September,  1918,  Capt.  Eding  asked  Mr.  Eber- 
hart  whether  the  claimant  company  could  manufacture  some  other 
small  parts  for  airplanes  which  were  made  by  the  use  of  automatic 
screw  machines.  A  few  days  later  Mr.  Eberhart  informed  Capt. 
Eding  that  he  had  learned  where  he  could  purchase  two  |-inch  Model 
"A"  Cleveland  automatic  screw  machines  and  a  No.  2  tilted  turret 
lathe  with  equipment,  with  which  the  Direct-0-Light  Co.  could 
manufacture  the  other  small  parts  for  airplanes  which  the  Govern- 
ment desired. 

These  machines  were  purchased  by  the  claimant,  as  well  as  some 
other  machinery  and  equipment,  and  were  received  by  it  during 
November.  The  claimant  contends  it  purchased  the  machines  by 
reason  of  the  remarks  made  to  Mr.  Eberhart  by  Capt.  Eding,  which, 
will  be  set  forth  in  the  next  paragi'aph.  The  claimant  never  re- 
ceived any  order  from  the  Government  for  making  the  parts  for 
airplanes  for  which  this  machinery  and  equipment  was  intended, 
but  now  claims  reimbursement  of  the  damages  it  has  sustained  by 
reason  of  having  purchased  this  machinery. 

5.  The  claimant  contends  that  it  made  the  purchase  of  the  ma- 
chines in  question  because  of  the  remarks  made  to  its  Mr.  Eberhart 
by  Capt.  Eding  when  Mr.  Eberhart  told  Capt.  Eding  that  he  had 
located  two  Cleveland  automatic  screw  machines  and  a  tilted  turret 
lathe.     There  is  a  direct  conflict  in  the  testimony  on  this  subject. 

Mr.  Cleburne  Eberhart,  Jr.,  the  only  witness  for  the  claimant  and 
the  representative  of  the  claimant  company,  testified  in  substance 
nnd  effect  as  follows: 

In  the  latter  part  of  September,  1918,  Capt.  Eding  asked  me  if 
wo  could  get  in  a  position  to  handle  a  larger  line  of  small  parts  such 
as  bolts,  nuts,  and  miscellaneous  small  parts  for  aircraft  work.  I 
answered  that  we  were  not  equipped  for  handling  the  work.  Capt. 
Eding  wanted  to  know  how  long  it  would  take  to  get  equipped,  and 
where  we  could  got  the  machinery.  I  told  him  I  would  look  around 
and  try  to  find  out.  Capt.  Eding  told  me  to  go  ahead  and  see  what 
I  could  do,  and  see  if  I  could  get  in  position  to  do  this  additional 
work. 
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A  few  days  later  I  told  Capt.  Eding  that  I  could  get  two  Cleve- 
land automatic  machines  and  a  wood  turret  lathe.  Capt.  Eding  told 
me  to  go  ahead  and  order  them,  and  orders  would  come  throu^  for 
bolts  and  nuts.  He  then  instructed  Lieut.  Hawkridge  to  give  me 
specifications  for  the  bolts  and  nuts,  and  Lieut.  Hawkridge  gave  me 
two  blue  prints.  We  wrote  for  dies  and  tools  to  make  these  nuts, 
and  I  ordered  the  Cleveland  automatic  screw  machines  and  the 
turret  lathe,  which  were  of  no  use  to  make  long  cylinder  studs,  but 
were  designed  particularly  to  make  bolts  and  nuts,  as  shown  by  the 
blue  prints  that  Lieut.  Hawkridge  gave  me.  The  Cleveland  auto- 
matic machines  were  received  on  November  10  and  the  other  machine 
was  received  on  November  14,  1918.  We  also  ordered  four  Porter- 
Cable  lathes.  Capt.  Eding  had  not  spoken  of  these  lathes,  but  had 
only  said  to  go  ahead  and  put  in  some  machinery,  and  so  we  took  it 
for  granted  that  he  wanted  us  to  get  equipped  to  do  this  work.  I  did 
not  then  speak  to  him  about  this  other  machinery. 

At  first  Mr.  Eberhart  testified  that  he  did  not  believe  Capt.  Eding 
made  any  mention  of  the  quantity  of  the  order  for  bolts  and  nuts 
that  his  company  was  to  be  given,  or  the  price  to  be  paid.  Later, 
however,  when  asked  the  size  of  the  order  which  he  alleged  Capt. 
Eding  promised,  Mr.  Eberhart  answered: 

"As  I  recall  it,  around  100,000,  wasn't  it?  *  *  *  I  am  pretty 
sure  there  was  a  quantity  stated,  because  the  quantity  influenced  me 
in  getting  the  machines.  *  *  *  No  price  had  been  stated  on  the 
bolts. 

"  Question.  Do  you  now  state  that  Capt.  Eding  told  you  he  would 
give  you  an  order  for  100.000  bolts? 

"Mr.  Eberhart.  He  did  not  state  it  that  way;  no.  He  simply 
said  that  an  order  would  come  through,  and  from  day  to  day,  around 
that  period,  I  was  in  Capt.  Eding's  office  two  or  three  times  a  day, 
and  it  was  talked  of,  a  large  order  for  these  bolts." 

When  asked  more  specifically  just  what  Capt.  Eding  had  said  to 
him  with  reference  to  the  purchase  of  the  machines,  Mr.  Eberhart 
testified  in  effect  as  follows : 

He  did  not  say  if  I  would  buy  the  machines.  He  said,  "  Go  ahead 
and  buy  them."  He  did  not  state,  "  If  we  put  in  the  machinery,  but 
when  the  machinery  was  in,  he  would  send  contract — contracts 
would  come  through." 

Capt.  Eding  didn't  say,  "  If  you  equip  your  plant,  you  would  re- 
ceive orders,"  but  he  said,  "  Equip  your  plant,  and  you  will  receive 
orders.    It  was  not  '  if.' " 

Mr.  Eberhart  did  not  recollect  that  Capt.  Eding  told  him  if  the 
claimant  company  equipped  its  plant  for  future  orders  its  plant 
would  be  kept  busy.  Mr.  Eberhart  stated  that  he  took  the  remarks 
of  Capt.  Eding  to  be  an  order  to  purchase  the  machines,  and  that 
the  orders  that  were  spoken  of  as  coming  through  would  offset  the 
cost  of  these  machines;  that  is,  the  future  orders  that  he  expected 
would  be  awarded. 
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Mr.  Eberhart  offered  to  withdraw  the  claim  for  the  Porter-Cable 
machines,  as  his  company  found  it  could  use  them,  but  stated  that 
his  company  had  no  use  for  the  other  machinery,  tools,  and  equip- 
ment which  it  had  purchased. 

On  the  other  hand,  Capt.  Eding  testified,  at  the  first  hearing,  in 
substance  and  effect  as  follows: 

Mr.  Eberhart  came  to  me  and  said  he  was  able  to  pick  up  some 
Cleveland  automatic  screw  machines  and  a  No.  2  tilted  turret  lathe 
with  equipment.  I  stated  that  if  he  would  buy  these  machines,  I 
would  be  able,  or  the  Bureau  of  Aircraft  Production  would  be  able, 
to  keep  him  busy.  Upon  my  advice  he  bought  these  machines. 
That  is  all  I  knew  of  his  buying  at  the  time.  I  did  not  advise  him 
to  purchase  the  Porter-Cable  machine.  He  bought  these  machines, 
but  was  never  able  to  use  them,  because  he  did  not  get  them  installed 
before  the  armistice  was  signed.     (Record,  pp.  21,  22,  23.) 

I  gave  him  those  blue  prints  and  told  him  that  if  he  would  equip 
his  machinery  to  make  these  parts  he  would  receive  contracts. 

"Question.  That  if  he  was  equipped  with  the  necessary  machinery 
to  make  these  things,  you  would  give  him  the  contract? 

"Answer.  Yes,  sir.     (Eecord,  pp.  31,  32.) 

"Question.  What  do  you  think  you  said  to  him,  Captain? 

"Answer.  I  stated  that  if  Mr.  Eberhart  was  equipped  to  do  this 
particular  work,  he  would  get  contracts."     (Record,  pp.  32,  33.) 

When  again  asked  to  give  the  actual  words  he  used  to  Mr.  Eber- 
hart in  reference  to  future  orders,  Capt.  Eding  testified  : 

"  It  was  not  the  intention  of  myself  to  state  that  he  was  going  to 
get  more  orders  on  this  particular  contract ;  that  is,  for  cylinder  studs, 
but  if  he  would  equip  his  plant  for  future  orders,  regardless  of  what 
it  was — for  small  parts — ^his  plant  would  be  kept  busy. 

"  Question.  Did  you  or  did  you  not  order  him  to  equip  his  plant? 

"Answer.  I  had  no  authority  to  order  him  to  equip  his  plant,  but  I 
told  him  if  he  would  equip,  he  would  receive  orders."  (Record, 
p.  37.) 

The  claimant  offered  in  evidence  a  letter  dated  February  18^  1919, 
written  by  Capt.  Eding,  which  contains  the  following : 

"  Upon  the  advice  of  the  writer  he  [Mr.  Eberhartl  was  told  that 
if  he  would  purchase  these  machines,  the  Bureau  of  Aircraft  Pro- 
duction would  be  able  to  give  him  considerable  work.    *    *    * 

"Upon  this  advice  Mr.  Eberhart  purchased  these  machines  to  take 
care  of  the  great  amount  of  work  we  had  at  that  time.  Mr.  Eber- 
hart advises  that  be  bought  the  machines  upon  the  advice  of  the 
writer  and  as  the  armistice  was  signed  on  November  11th,  he  was 
unable  to  receive  any  contracts  to  help  pay  for  these  machines  and 
they  are  really  a  loss  to  his  firm."    (Record,  p.  9.) 

At  the  adjourned  hearing  on  January  28,  Capt.  Eding  testified  in 
substance  and  effect  as  follows  in  regard  to  his  conversation  with 
Mr.  Eberhart : 

After  the  claimant  had  got  into  production  of  long  cylinder  studs, 
T  asked  Mr.  Eberhart  if  he  was  equipped  to  take  care  of  any  other 
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orders  for  nuts,  bolts,  etc.  He  stated  he  was  not  equipped.  A  few 
days  later  he  told  me  he  was  able  to  pick  up  two  Cleveland  auto- 
matic machines  and  a  wood  turret  lathe.  1  told  him  if  he  was 
equipped  to  do  business  and  if  he  had  the  machinery  and  everything 
for  making  automatic  parts,  he  would  receive  orders  for  parts ;  that 
is,  the  automatic  machines  which  he  bought  would  be  kept  busy. 
I  said  if  his  plant  was  e<juipped,  he  would  receive  orders. 

"  Question.  Did  you  give  nim  any  specific  directions  to  go  out  and 
buy  any  machinery? 

"Captain  Eding.  When  he  spoke  about  the  Cleveland  automatics 
and  the  turrets,  my  advice  was  to  pick  them  up ;  that  they  were  good 
property. 

"Question.  Was  that  an  order  or  advice? 

"Captain  Eding.  That  was  my  advice.  I  had  no  authority  to 
place  orders;  that  is,  with  the  exception  of  small  parts  and  such 
things  as  that,  and,  of  course,  I  could  not  guarantee  prices.    *    *    * 

"Question.  Did  you  at  any  time  make  an  agreement  with  the 
claimant  that  you  would  give  him  an  order  for  10,000  small  parts 
(to  be)  manufactured  by  these  machines  other  than  the  long  cylmder 
studs? 

"Captain  Eding.  I  never  specified  any  amount  on  any  order,  out- 
side of  the  long  cylinder  studs,  of  10,000.  The  order  for  10,000  studs 
was  the  only  agreement  I  made  as  to  (juantity  or  price." 

The  only  promise  I  made  was  that  if  he  had  the  machinery,  etc., 
he  would  be  kept  busy.  No  specific  amount  or  price  was  ever  men- 
tioned. I  never  gave  Mr.  Eberhart  any  blue  prints,  excepting  a  blue 
print  showing  the  long  cylinder  studs. 

On  cross-examination  Capt.  Eding  was  questioned  at  length 
whether  he  ordered  Mr.  Eberhart  to  buy  the  machinery,  but  he 
repeatedly  answered  that  he  did  not  give  him  an  order  to  buy  the 
machinery,  but  simply  advised  Mr.  Eberhart  to  do  so.  In  reference 
to  these  matters  the  record  shows  the  following  statements  of  Capt. 
Eding: 

"Capt.  Eding.  That  if  you  were  equipped,  you  would  receive 
orders  for  small  parts. 

******* 

"  Mr.  Eberhart.  Didn't  you  tell  me  to  buy  them? 

"Capt.  Eding.  My  advice  was  to  pick  up  the  machines  and  we 
could  keep  you  busy. 

"Mr.  Eberhart.  Aren't  you  willing  to  say  you  told  me  to  put 
those  machines  in,  or  do  you  want  it  to  go  into  the  record  as  advice, 
or  do  you  say  you  did  tell  me  to  do  it? 

"  Capt.  Eding.  I  could  not  say  anything  more  than  advice. 

"Mr.  Eberhart.  Is  that  what  you  want  to  go  through — you  ad- 
vised me? 

"  Capt.  Eding.  That  is  the  only  thing  I  could  say,  is  advised  you. 

"  Mr.  Eberhart.  You  won't  state  then  you  told  me  to  put  the  ma- 
chines in  ? 

"  Capt.  Eding.  As  I  stated  before.  I  advised  you  to  buy  the  ma- 
chines. 
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"  Mr.  Eberhart.  You  did  not  tell  me ;  you  advised  me  ? 
''  Capt.  Eding.  I  advised  you." 

DECISION. 

1.  The  claimant  contends  that  as  a  result  of  the  statements  made 
to  its  manager,  Mr.  Eberhart,  by  Capt.  Eding  it  purchased  the 
machinery  and  equipment  for  which  it  now  seeks  reimbursement. 
Excepting  two  orders  for  the  manufacture  of  long  cylinder  studs, 
the  claimant  never  received  any  award  of  a  contract  from  the  Gov- 
ernment. The  two  orders  for  long  cylinder  studs  have  no  connec- 
tion with  this  claim.  They  have  been  fully  completed  and  the 
amounts  thereunder  have  been  paid  by  the  Government. 

The  machinery  and  equipment  for  which  claim  is  now  made  were 
not  designed,  or  intended  to  be  used,  for  the  manufacture  of  long 
cylinder  studs,  but  for  the  manufacture  of  other  small  parts,  such 
as  bolts  and  nuts  which  are  used  in  the  construction  of  airplanes. 

2.  The  first  question  which  arises  is  whether  Capt.  Eding  ordered 
Mr.  Eberhart  to  buy  the  machinery  and  equipment,  with  the  result 
that  there  is  now  an  implied  contract  on  behalf  of  the  Government 
to  pay  for  them. 

It  is  not  contended  that  Capt.  Eding  specifically  promised  Mr. 
Eberhart  that  the  Government  would  pay  for  the  cost  of  the  ma- 
chinery and  equipment  which  were  purchased.  Mr.  Eberhart  testi- 
fied that  he  expected  to  amortize  the  cost  of  the  machinery  and 
equipment  out  of  future  Government  contracts,  which  he  never  got. 

Whether  a  contract  to  pay  for  the  increased  facilities  can  be  im- 
plied is  dependent  upon  precisely  what  was  said  to  Mr.  Eberhart  by 
Capt.  Eding.  To  determine  this  question,  we  have  reviewed  at 
length  the  testimony  of  these  two  witnesses,  and  find  their  state- 
ments directly  contradictory. 

In  effect  Mr.  Eberhart  testified  that  Capt.  Eding  ordered  and 
directed  him  to  purchase  two  Cleveland  automatic  screw  machines 
and  one  tilted  turret  lathe  with  equipment,  promising  that  when  the 
machinery  was  installed  the  Government  would  give  him  a  con- 
tract for  large  quantities  of  bolts  and  nuts  which  these  machines 
could  make. 

This  testimony  is  positively  and  directly  denied  by  Capt.  Eding, 
who  testified  that  he  advised^  but  did  not  direct  or  order^  Mr.  Eber- 
hart to  purchase  the  machines.  Capt.  Eding  was  very  positive  in 
his  statements  that  he  only  "  advised  "  Mr.  Eberhart  to  purchase  the 
machines,  because  he  had  no  authority  to  "  direct "  or  "  order  "  the 
claimant  to  do  so. 

The  fact  that  Capt.  Eding  knew,  at  the  time  of  his  conversation 
with  Mr.  Eberhart,  that  he  had  no  authority  to  "  order  "  or  "  direct^' 
Mr.  Eberhart  to  purchase  additional  machinery  must  be  given  appro- 
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priate  weight  in  view  of  the  conflict  of  the  evidence  in  this  case. 
(Claim  Keystone  Knitted  Fabric  Co.,  2  Dec.  Bd.  Cont.  Adj.  357; 
claim  Brady  Ax  &  Tool  Mfg.  Co.,  1  Dec.  Bd.  Cont.  Adj.  278.) 

In  support  of  the  claimant's  contention  that  it  purchased  the  ma- 
chinery and  equipment  on  account  of  the  order  or  direction  of  Capt. 
PMing  we  find  that  the  facts  relied  on  by  the  claimant  are  contro- 
verted and  denied  in  their  material  parts  by  the  representative  of 
the  Government  who  took  part  in  the  negotiations,  and  who  had  no 
authority  to  order  the  claimant  to  do  what  was  done.  We,  there- 
fore, find  that  the  evidence  fails  to  support  the  claimant's  contention 
in  this  regard.  As  it  has  not  been  proven  that  Capt.  Eding  ordered 
or  directed  the  claimant  to  buy  the  machinery  and  equipment,  it 
follows  that  there  is  no  implied  contract  on  behalf  of  the  Govern- 
ment to  pay  for  the  same,  based  upon  an  assumption  that  the  Govern- 
ment had  ordered  or  directed  the  purchase  of  the  machinery  and 
equipment. 

3.  The  remaining  question  to  be  decided  is  whether  there  is  an 
obligation  on  the  part  of  the  Government  to  reimburse  the  claimant 
the  cost  of  the  machinery  and  equipment  on  the  ground  that 
Capt.  Eding  promised  to  award  the  claimant  contracts  for  bolts  and 
nuts  when  the  machinery  was  installed.  No  agreement  was  reached 
as  to  the  quantity  of  bolts  and  nuts  which  future  orders  would  cover. 
Mr.  Eberhart  admitted  that  no  price  was  agreed  upon,  and  he 
vaguely  recalled  that  he  was  promised  an  order  "  around  100,000  " 
bolts.  Capt.  Eding  denied  that  quantity  or  price  was  ever  mentioned. 
It  is  clear  that  the  testimony  of  Mr.  Eberhart  is  too  vague  and  indefi- 
nite to  establish  an  agreement  to  award  a  contract  for  any  definite 
quantity  of  bolts  at  a  given  price.  The  whole  evidence  conclusively 
shows  that  no  promise  was  made  of  any  definite  order  in  which  quan- 
tity or  price  was  agreed  upon,  and  no  promise  was  made  to  give 
sufficient  orders  whereby  claimant  might  amortize  the  cost  of  its  new 
machinery  and  equipment. 

4.  The  question  which  then  arises  is.  What  was  the  effect  of  the 
promise  which  Capt.  Eding  did  make?  In  effect  that  promise  was 
that  if  the  claimant  equipped  its  plant,  or  when  the  claimant  had 
equipped  its  plant,  it  would  receive  orders  for  bolts  and  nuts  which 
the  Government  required  to  such  an  extent  that  it  would  be  able  to 
keep  claimant's  plant  busy.  Both  the  claimant  and  the  agent  of  the 
Government  had  in  mind  the  requirements  of  the  Government  for 
war  purposes.  As  no  definite  orders  were  agreed  upon,  it  can  not  be 
believed,  nor  is  it  the  claimant's  contention,  that  the  Government 
promised  to  keep  the  claimant's  plant  busy  indefinitely,  but  only  dur- 
ing the  period  of  hostilities  while  the  Government  requirements 
should  continue.  The  evidence  fails  to  disclose  that  there  was  any 
promise  that  the  claimant  should  reap  sufficient  profit  out  of  future 
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contracts  so  that  it  might  amortize  the  cost  of  the  new  facilities  and 
equipment.  Nothing  appears  in  the  record  to  support  such  a  conten- 
tion. It  does,  however,  appear  that  the  claimant  was  willing  to  take 
a  business  risk,  on  the  only  promise  that  was  made,  that  the  war 
would  last  a  sufficient  length  of  time  so  it  might  amortize  the  cost 
of  the  machinery  and  equipment  which  it  purchased.  It  knew,  how- 
ever, that  the  promise  to  keep  the  claimant's  plant  busy  was  limited 
to  the  time  that  the  Goviernment  should  require  the  articles  to  be 
manufactured,  and  hence  the  promise  must  now  be  construed  as  lim- 
ited to  that  period  only.  When,  therefore,  the  armistice  was  signed 
and  the  needs  of  the  Government  for  bolts  and  nuts  for  airplanes 
had  ended,  the  obligation  on  the  part  of  the  Government  to  award 
the  claimant  contracts  for  bolts  and  nuts  was  likewise  terminated. 

At  that  time  the  claimant  had  not  installed  the  facilities  and  equip- 
ment to  make  the  bolts  and  nuts.  This  was  a  condition  precedent  be- 
fore there  was  any  obligation  on  the  part  of  the  Government  to 
award  a  contract.  The  Government  was,  therefore,  not  obligated 
under  its  promise  to  award  a  contract  to  the  claimant  when  it  was 
not  equipped  to  perform  its  part,  when  the  needs  of  the  Government 
for  the  articles  had  terminated. 

On  the  facts  shown  in  this  case  it  does  not  appear  that  the  Govern- 
ment failed  to  carry  out  the  true  intent  and  meaning  of  the  promise 
of  its  agent,  viz,  that  while  the  necessity  lasted  the  Government 
would  be  able  to  keep  the  claimant's  machinery  and  equipment  busy 
after  they  were  installed.  The  necessity  terminated  before  the  ma- 
chinery was  installed,  and  there  was  no  obligation  on  the  part  of  the 
Government  under  the  alleged  promise  to  award  a  contract  until 
after  the  machinery  was  installed. 

5.  For  the  reasons  stated,  the  relief  prayed  for  is  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  No.  371. 

In  re  CLAIM  OF  STANDARD  OIL  CO.  OE  INDIANA. 

1.  SUSPENSION    OB    CANCELLATION.— Where    a   contract   provided    that   it 

migrht  he  cancelled  hy  the  Oovemment  on  15  days'  notice,  the  Oovernment 
could  either  cancel  the  contract,  in  which  case  it  would  have  to  pay  for 
all  the  sroods  the  claimant  could  manufacture  during  the  15  days,  or 
suspend  the  contract  with  the  consent  of  the  contractor,  in  which  case 
it  would  have  to  reimhurse  the  claimant  its  losses  in  accordance  with 
Supply  Circular  No.  111. 

2.  SAKE— EFFECT  OF  NOTICE  OF  CANCELLATION  AFTEB  SUSPENSION.— 

Where  the  Government  at  first  chose  to  suspend  the  contract,  hut  5 
months  later  gave  the  15  days'  notice  of  cancellation,  it  can  not  he  per- 
mitted to  profit  hy  the  fact  that  claimant  at  the  request  of  the  Oovern- 
ment had  altered  its  position  so  that  it  was  no  longer  able  to  produce 
goods  in  the  large  quantities  which  it  could  have  produced  at  the  time  it 
suspended  production.  The  cancellation  notice  must  therefore  he  con- 
sidered as  issued  nunc  pro  tunc,  and,  accordingly,  the  settlement  agree- 
ment is  now  to  be  based  upon  the  amount  of  goods  the  claimant  would 
have  manufactured  during  the  15  days  following  the  original  date  of 
suspension. 

3.  CLAIM  AND  DECISIXON. — Claim  presented  under  General  Orders  103  arising 

out  of  a  formal  contract  for  candles.  Held,  claimant  is  entitled  to  a 
settlement  based  upon  the  above  principles. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
108,  War  Department,  1918,  under  the  following  circumstances: 

2.  On  or  about  June  14,  1918,  the  claimant  entered  into  a  formal 
contract  with  the  United  States  through  Maj.  G.  E.  McGowan, 
Quartermaster  Corps,  United  States  Army,  numbered  14353,  whereby 
it  agreed  to  furnish  and  deliver  approximately  10,000,000  pounds 
of  candles  (issue  or  lantern),  serial  162  or  163,  at  $0,157  per  pound 
f.  o.  b.  Whiting,  Ind.,  packed  40  pounds  net  in  wooden  export  boxes, 
strapped. 

3.  Pursuant  to  the  terms  of  the  contract,  the  claimant  manu- 
factured and  delivered  up  to  December  16, 1918,  7,218,480  pounds  of 
candles,  leaving  uncompleted  or  undelivered  '2,781,520  pounds,  the 
contract  price  of  which  if  delivered  would  have  been  the  sum  of 
$436,698.64. 
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4.  The  contract  provided  for  the  delivery  of  125,000  pounds  of 
lajitern  candles  per  month  and  1,500,000  pounds  of  issue  candles  per 
month,  delivery  to  commence  October  16, 1918,  and  "  to  be  completed 
on  or  before  April  20,  1919."    The  contract  also  provided : 

"  This  contract  is  subject  to  cancellation  at  any  time  after  giving 
the  contractor  fifteen  days'  notice." 

5.  The  claimant,  shortly  after  June  14,  1918,  purchased  or  con- 
tracted for  such  quantities  of  stearic  acid,  boxes,  strap  iron,  paper, 
and  wick  as  would  be  needed  for  the  performance  of  the  contract  for 
10,000,000  pounds  of  candles. 

0.  On  November  13,  1918,  the  Ordnance  Department  sent  a  tele- 
gram to  the  contractor  to  the  eflFect  that  all  overtime  work  on  ord- 
nance contracts  must  cease  by  November  15,  and  on  the  same  day  the 
claimant  sent  a  telegram  to  Lieut.  Col.  Mcintosh,  of  the  Quarter- 
master (lenerars  Office  in  AVashington,  asking  whether  the  telegram 
from  the  Ordnance  Department  covered  the  candle  contract,  and  re- 
ceived the  following  telegram : 

"  Instruction  from  Chief  Ordnance  does  not  apply  to  candle  con- 
tract.    Continue  three  eight-hour  shifts  daily  on  candles." 

The  contractor  continued  the  manufacture  of  candles  up  to  De- 
cember 16,  1918. 

7.  Capt.  E.  A.  Hey  was  the  contracting  officer  in  the  groceries  divi- 
sion of  the  Chicago  office  of  the  Quartermaster  Corps  in  December, 
1918.  On  December  14^  1918,  he  was  caUed  on  the  telephone  by  a 
Mr.  Parker,  of  the  Materials  Division  in  Washington,  and  "  requested 
to  take  immediate  steps  to  suspend  production  on  all  candles."  Capt. 
Hey  immediately  called  the  claimant  company  on  the  telephone  and 
requested  them  to  suspend  the  production  of  candles.  On  December 
16, 1918,  Capt.  Hey  sent  the  following  telegram  to  the  department  in 
AVashington : 

"Confirm  telephone  Saturday  Hey-Parker.  Standard  Oil  Com- 
pany suspending  production  on  contract  candles  in  accordance  with 
Notice  111,  112, 114.  This  office  negotiating  with  contractor  for  com- 
plete cancellation." 

There  was  no  answer  from  Washington  to  this  telegram.  The  ref- 
erence in  the  telegram  to  Notices  111,  112,  and  114  refers  to  supply 
circulars  of  the  War  Department  bearing  those  numbers. 

8.  Capt.  Hey  examined  the  contract  and  considered  the  clause  pro- 
viding for  cancellation  on  15  days'  notice.  He  had  in  mind  that  if 
he  gave  the  Standard  Oil  Co.  notice  that  the  contract  would  be  can- 
celled in  15  days  the  Standard  Oil  Co.  was  in  a  position  to  manufac- 
ture during  the  15  days  that  would  elapse  after  the  receipt  of  the 
notice  over  $282,600  worth  of  candles  which  the  United  States 
had  no  need  for  and  did  not  w^ant.    He  testified : 
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"  So  we  concluded  that  if  we  operated  under  Notice  [Supply 
Circular]  111  and  requested  them  to  suspend  production  that  it 
would  be  in  the  public  interest,  and  we  did  so." 

Capt.  Hey  had  been  informed  from  other  Government  sources 
that  every  effort  should  be  exercised  to  keep  any  more  finished 
product  from  being  delivered. 

9.  The  Standard  Oil  Co.  acquiesed  in  Capt.  Hey's  request  to 
suspend  production  and  negotiations  ensued  for  a  supplemental 
agreement  terminating  the  contract.  After  discussion  the  terms  for 
a  supplemental  agreement  were  arrived  at  and  an  agreement  pre- 
pared and  executed  by  the  claimant  and  Capt.  Hey. 

10.  The  Board  of  Contract  Review  at  Zone  7,  Chicago,  111.,  with- 
held approval  of  the  proposed  supplemental  agreement  on  account  of 
the  cancellation  clause  in  the  original  contract  and  determined  that 
the  contractor's  claim  should  be  "  disallowed  in  its  entirety."  On 
May  6,  1919,  the  claimant  received  a  letter  from  Brig.  Gen.  A.  D. 
Kniskern,  Quartermaster  Corps,  signed  by  Capt.  E.  A.  Hey,  as 
follows : 

"  You  are  hereby  notified  that  there  will  be  no  further  require- 
ments for  candles  as  i>rovidcd  in  said  contract  (referring  to  con- 
tract 14358)  and  the  uncompleted  portion  of  said  contract  is  hereby 
cancelled  in  accordance  with  the  cancellation  provisions  herein 
quoted,  which  cancellation  is  to  be  effective  in  accordance  with  the 
provisions  of  the  first  clause  above  quoted." 

11.  On  December  16,  1918,  the  claimant  suspended  the  manufac- 
ture of  candles  and  discharged  nearly  all  of  the  employees  that  had 
been  engaged  in  candle  making.  It  manufactured  substantially  no 
candles  for  two  months  after  December  16,  1918.  On  May  6,  1919, 
the  claimant  was  turning  out  for  civilian  trade  about  20  per  cent 
of  the  amount  which  it  had  been  producing  in  December,  1918,  be- 
fore the  Government  contract  was  suspended.  If  the  claimant  had 
manufactured  candles  for  15  days  after  the  receipt  of  the  May  6, 
1919,  notice  it  could  have  manufactured  about  20  per  cent  of  the 
amount  which  it  would  have  manufactured  if  it  had  continued  pro- 
duction after  December  16,  1918. 

DECISION. 

1.  The  provision  in  the  contract  that  it  might  be  cancelled  on  giv- 
ing 15  days'  notice  means  that  the  contractor  was  allowed  15  days 
after  the  receipt  of  notice  of  cancellation  during  which  it  was  its 
duty  to  manufacture  candles,  and  it  was  the  duty  of  the  Government 
to  receive  and  pay  for  such  candles  li-s  would  be  manufactured  dur- 
ing the  15  days. 

2.  The  Government  therefore,  on  December  16,  1918,  had  a  choice 
between  two  alternatives.    It  could  have  given  the  Standari 
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15  days'  notice  in  accordance  with  the  provisions  of  the  contract,  in 
which  event  it  would  be  obliged  to  receive  and  pay  for  about  $282,600 
worth  of  candles  which  it  did  not  want.  Second,  it  could  arrange 
for  the  suspension  of  production  on  the  contract  and  negotiate  for  a 
settlement  contract  in  accordance  with  the  provisions  of  Supply  Cir- 
cular No.  Ill,  which  would  result  in  relieving  the  Government  of 
the  necessity  of  taking  and  paying  for  a  large  number  of  candles  and 
would  place  the  Government  under  obligations  to  reimburse  the 
Standard  Oil  Co.  such  losses  on  raw  material  as  it  had  on  hand 
on  December  16,  1918,  for  the  purpose  of  performing  contract  14363. 
The  evidence  shows  that  the  number  of  pounds  not  delivered  under 
this  contract  on  December  16,  1918,  was  2,781,520,  of  which  about 
1,800,000  pounds  could  have  been  manufactured  and  delivered  by  the 
claimant  during  the  following  16  days. 

11.  The  Government  chose  the  second  alternative  and  agreed  with 
the  claimant  that  further  production  of  candles  under  its  contract 
No.  14353  should  be  suspended  and  that  an  agreement  should  be  ne- 
gotiated which  would  relieve  the  Government  from  receiving  any 
more  candles  and  which  would  reimburse  the  claimant  for  its  losses 
on  raw  materials  on  hand  for  the  purpose  of  performing  this  con- 
tract. 

12.  The  terms  of  settlement  were  arrived  at  and  a  supplemental 
agreement  drawn  up  providing  that  the  contractor  should  not  fur- 
nish and  deliver  any  more  candles,  and  that  the  United  States  should 
pay  the  contractor  the  sum  of  $68,626.94.  The  proposed  agreement 
is  dated  March  29,  1919,  and  at  that  time  stearic  acid  of  which  the 
claimant  had  large  quantities  on  hand  showed  a  loss  when  its  market 
value  was  compared  with  the  price  which  the  claimant  paid  for  it. 
Since  that  date  the  market  value  of  stearic  acid  has  increased  and 
at  the  time  of  the  hearings  before  this  Board  th^  claimant  waived  its 
right  to  reimbursement  in  respect  to  stearic  ncid  and  now  claims 
only  for  the  loss  on  candle  boxes,  strap  iron,  candle  paper  and  candle 
wick,  amounting  to  $14,022.62,  all  of  which  it  had  purchased  for  the 
purpose  of  performing  contract  14363. 

13.  The  proposed  settlement  was  not  satisfactory  to  the  Board  of 
Review  for  the  reason  that  the  contract  might  have  been  cancelled 
on  December  16, 1918,  by  giving  15  days'  notice,  and  in  that  event  the 
United  States  would  have  been  under  no  obligation  except  to  receive 
and  pay  for  such  number  of  candles  as  the  Standard  Oil  Co.  would 
have  produced  during  the  15  days  succeeding  December  16,  1918. 
Following  this  decision  of  the  Board  of  Contract  Review  the  can- 
cell^ition  notice  of  May  6, 1919.  Was  sent  to  the  claimant. 

14.  The  question  before  the  Board  is  as  to  the  effect  of  the  can- 
cellation notice  of  May  6,  1919,  taken  together  with  the  request  made 
by  the  United  States  on  the  claimant  to  suspend  production  and 
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agreed  to  by  the  claimant  on  December  16,  1918.  We  believe  that 
the  only  method  in  which  the  intention  of  the  parties  can  be  carried 
out  and  the  rights  and  obligations  of  both  sides  maintained  is  to 
consider  the  cancellation  notice  of  May  6,  1919,  as  taking  effect  as  of 
December  16,  1918.  It  was  issued  nunc  pro  tunc.  In  giving  effect  to 
the  cancellation  notice  as  of  December  16,  1918,  there  would  have  fol- 
lowed 15  days  in  which  the  claimant  might  have  produced  candles 
under  the  contract,  J)ut  inasmuch  as,  by  the  request  of  the  Govern- 
ment and  by  agreement  of  the  parties  further  production  of  candles 
was  suspended,  this  Board  holds  that  there  exists  an  agreement  to 
suspend  and  to  negotiate  in  respect  to  the  15  days'  production,  and 
that  such  an  agreement  being  in  existence  a  settlement  agreement 
should  now  be  negotiated  between  the  United  States  and  the  con- 
tractor. 

15.  The  amount  to  which  the  Standard  Oil  Co.  is  entitled  is  to  be 
determined  in  accordance  with  the  provisions  of  the  supply  circulars 
of  the  AVar  Department  and  would  be  based  on  the  number  of  pounds 
of  candles  the  claimant  would  have  manufactured  during  the  15 
days  following  December  16,  1918,  if  it  had  continued  to  make 
candles  and  continued  to  use  the  organization  and  the  employees  that 
were  on  that  date  engaged  in  candle  making,  less  the  cost  of  produc- 
tion during  that  period. 

16.  The  claimant  changed  its  position  at  the  request  of  the  United 
States  from  that  of  a  contractor  who  had  the  right  to  manufacture 
candles  for  15  days  and  to  compel  acceptance  and  payment  therefor 
to  that  of  a  contractor  who  agreed  to  suspend  production  and  nego- 
tiate for  a  settlement.  The  claimant  discharged  its  employees,  dis- 
rupted its  organization,  and  placed  itself  in  a  position  where  it  was 
uAable  to  manufacture  candles  in  any  such  quantities  as  it  could  have 
manufactured  them  at  the  time  of  the  agreement  for  suspension  of 
production.  The  United  States  can  not  be  permitted  under  such 
circumstances  to  profit  by  reason  of  the  change  of  position  of  the 
claimant,  inasmuch  as  the  change  of  position  was  due  to  the  request 
of  the  United  States. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  appropriate  action. 

Col.  Delafield,  Mr.  Patterson,  Mr.  Henry,  and  Mr.  Hamilton  con- 
curring. 
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Case  No.  3397. 

In  re  claim:  OF  THE  BLOCH  CO. 

1.  JimiSDICTION  OF  SECKETABY  OF  WAB^UNLiairiBATE])  DA1CA0S8.— 

The  Secretary  of  War  has  no  jnrisdiotion  to  adjnst  a  claim  upon  a  val- 
idly executed  contract,  for  unliquidated  damagres  arising  from  delay  in 
performance  caused  by  the  Oovemment,  where  the  contract  has  been 
performed  and  claimant  has  been  paid  the  amount  provided  in  the 
contract. 

2.  CLAIM  AND  BECISION.— Claim  under  act  of  March  2,  1919,  Form  A,  for 

damages  caused  by  Government's  delay  in  performing  a  formal  contract. 
Held,  no  informal  contract  established.  Held  further,  claimant  is  not 
entitled  to  relief  either  under  that  act  or  under  General  Order  103. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  $10,223.33.  Statement  of  claim,  Form  A, 
has  been  filed  imder  Purchase,  Storage  and  Traffic  Division  Supply 
Circular  No.  17  (1919),  by  reason  of  an  informal  agreement  alleged 
to  have  been  entered  into  between  the  claimant  and  the  United 
States. 

2.  A  formal  contract.  No.  129,  was  entered  into  between  Col.  A.  D. 
Knistern,  Quartermaster  Corps,  and  the  claimant  under  date  of 
January  7,  1918,  for  the  manufacture  of  approximately  70,700 
woolen  service  coats.  The  contract  was  fully  performed  by  the 
claimant,  and  the  contract  price  has  been  paid  to  it  by  the  Govern- 
ment. 

3.  The  claim  presented  is  for  unliquidated  damages  growing  out 
of  the  delay  of  the  Government  in  delivering  the  materials  which 
under  the  terms  of  the  contract  it  was  required  to  furnish  to  the 
manufacturer. 

DECISION. 

1.  It  does  not  appear  that  there  was  any  agreement  entered  into 
between  the  Government  and  the  claimant  other  than  the  formal 
contract,  which  has  been  fully  performed. 

2.  Inasmuch  as  no  informal  contract  is  established,  claimant  is  not. 
entitled  to  relief  under  the  act  of  March  2, 1919.    Digitized  by  V^OOg IC 
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3.  Nor  i^  claimant  entitled  to  relief  under  General  Orders,  No.  103. 
Its  claim  being  entirely  for  unliquidated  damages,  and  the  contract 
paving  been  fully  performed,  the  Secretary  of  War  has  no  further 
jurisdiction  of  it,  and  any  claim  thereon  must  be  settled  in  the  De- 
partment of  the  Treasury,    (U.  S.  Comp.  Stats.  368.) 

"-^^u^>v  ^  .DISPOSmON.  y 

An  order  wiJl  i^sue  from  this  Board  denying  relief.  \'^.\.:. 

Col.  Delafield  an\4  Mr.  Price  concurring.  ^1^        ^ 
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Case  No.  1549. 

In  re  CLAIM  OF  WEST  &  ^ODGE  CO. 

1.  INTEBFERENCE  WITH  AHOTHEB'S  CONTRACTS— TAKING  OVER  OE  MA- 

TERIALS,— Where  the  United  States  Oovernment  orders  a  contractor  to 
stop  work  on  a  contract  for  the  British  Government  and  takes  possession 
of  the  articles  in  process,  there  arises  an  Implied  airreement  nnder  the 
act  of  March  2,  1919,  by  which  the  United  States  is  obligated  to  pay  for 
the  articles  at  a  fair  valuation. 

2.  FAIR  VALUATION— ARTICLES  IN  PROCESS  UNDER  A  CONTRACT.— Under 

such  circumstances  a  fair  valuation  is  the  cost  of  the  articles  in  proc- 
ess, plus  the  percentage  of  profit  claimant  would  have  made  on  the  con- 
tract which  was  Interfered  with.  In  this  case  26  per  cent. 

3.  CLAIM  AND  DECISION.- Claim  under  the  act  of  March  2,  1919,  for  $6,711.27 

the  cost  of  screw  gauges  in  process,  plus  a  25  per  cent  profit.  Held, 
claimant  is  entitled  to  amount  claimed. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $6,711.27,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  In  July,  1917,  claimant  company  entered  into  a  written  contract 
with  His  Britannic  Majesty's  Government  for  the  manufacture  of 
British  screw  gauges,  and  during  the  month  of  February  and  the 
early  part  of  March  was  engaged  in  the  manufacture  of  screw  gauges 
for  the  British  Government,  and  had  in  process  a  large  number  of 
these  gauges. 

3.  On  October  18,  1917,  A.  C.  Downey,  captain,  Signal  Corps, 
Ignited  States  Army,  gave  the  claimant  company  an  order  for  screw 
gauges  to  be  manufactured  for  the  United  States  Government  (order 
No.  30023  Aero). 

4.  Later,  and  in  the  months  of  January  and  February,  1918,  the 
Ignited  States  Government  required  the  entire  output  of  claimant 
company,  and  in  the  latter  part  of  February  Maj.  H.  W.  Tomey, 
Signal  Corps,  United  States  Army,  Chief  of  the  Gauge  Section  of 
the  Signal  Corps,  instnicted  Mr.  Edward  T.  Manning,  one  of  his  in- 

750 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  751 

specters  of  airplane  and  airplane  engines.  Signal  Service  at  large,  to 
notify  claimant  company  that  they  would  have  to  furnish  the  United 
States  Government  with  their  entire  production.    (Tr.  p.  28.) 

5.  Later,  Maj.  Torney  ordered  Mr.  William  F.  Dodge,  treasurer 
of  claimant  company  to  stop  work  on  all  gauges  under  the  contract 
with  His  Britannic  Majesty's  Government,  and  to  put  all  their  pro- 
duction  on  United  States  Government  orders.     (Tr.  pp.  30,  31.) 

6.  About  that  time  Mr.  Manning,  under  instruction  of  Maj.  Tor- 
ney, removed  all  of  the  material  in  process  for  the  British  Govern- 
ment from  the  benches  of  the  workmen  in  claimant's  shop,  packed 
this  material  in  boxes  and  stored  them  under  the  benches. 

7.  On  April  22  Mr.  Manning  reported  to  G.  G.  Fleming,  district 
manager  of  field  investigations,  as  follows: 

•♦*  *  *  *  *  ♦ 

"  3.  The  writer  personally  took  these  gauges  from  the  workmen's 
bench  and  had  them  put  in  boxes  and  stored  away." 

8.  On  July  30,  1918,  the  contract  between  claimant  company  and 
His  Britannic  Majesty's  Government  for  the  British  screw  gauges 
was  cancelled  by  the  British  War  Mission  for  nondelivery. 

9.  At  the  time  of  the  cancellation  of  the  contract  with  His  Britan- 
nic Majesty's  Government  claimant  company  had  expended  on 
partly  finished  products  sums  of  money  as  follows : 

Material }?201.  52 

Labor 2,519.70 

Overhead 2,510.76 


5,  241.  04 

as  shown  by  the  inventory  and  audit  and  verification  of  the  com- 
pany's records  by  Mr.  F.  B.  Kiefaber,  accountant  in  the  Bureau  of 
Aircraft  Production. 

10.  In  its  contracts  with  the  United  States  Government  the  prices 
for  gauges  allowed  contractor  were  upon  the  basis  of  *  cost-plus.  Mr. 
Dodge,  of  claimant  company,  testified  as  follows : 

"Mr.  Dodge.  Colonel,  I  think,  due  to  the  fact  that  we  are  not 
putting  in  any  claim  for  estimated  profits  that  we  could  have  made 
on  the  job,  if  you  please,  and  that  the  Signal  Corps  allowed  us  25 
per  cent  profit  on  the  gauges  that  we  made ;  I  think.  Colonel,  if  you 
please,  that  we  vShould  ne  entitled  to  the  25  per  cent." 

11.  Under  the  contract  with  His  Brittanic  Majesty's  Government 
claimant  company  was  making  in  excess  of  25  per  cent  profit  on  all 
its  work.     (Tr.  p.  17.) 

12.  On  October  9, 1919,  all  of  the  gauges  in  process  for  the  British 
Government  were  delivered  to  and  accepted  by  the  United  States 
Government.     (Claimant's  Exhibit  No.  8.) 
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DECISION. 

1.  This  Board  is  of  the  opinion  that  when  the  United!  States  Gov- 
ernment, by  its  duly  authorized  representative,  Maj.  H.  W.  Toraey,. 
ordered  claimant  to  stop  work  on  the  British  War  Mission  onfer^ 
an  implied  contract  arose  between  claimant  and  the  United  States- 
Government  whereby  the  United  States  Government  was  obligated 
to  purchase  the  material  in  process  at  its  fair  valuation  to  the  daim- 
ant.  This  fair  valuation  is  the  cost  to  date  plus  the  percentage  of 
profit  it  would  have  made  on  the  contract  with  His  Britannic  Maj- 
esty's Government  had  it  been  completed.  Claimant  is  willing  to 
accept  25  per  cent,  which  in  the  opinion  of  this  Board  is  well  within 
the  percentage  of  profit  which  claimant  was  making  on  its  contract 
with  His  Britannic  Majesty's  Government. 

2.  The  implied  contract  entered  into  at  that  time  was  confirmed  i)y 
the  United  States  Government  when  it  accepted  from  the  claimant 
company  the  partly  finished  gauges  in  process  for  the  British  Gov- 
ernment. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  document  setting  forth  the 
nature,  terms,  and  conditions  of  the  agreement  and  Certificate  C  to 
the  Claims  Board,  Air  Service,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  1919,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2040. 

in  re  CLAIM  OE  trniVEBSAL  MACHINE  CO. 

1.  CONSTRUCTION  OF  CONTBACT— SPECIAL  FACILITIES.— Where  the  ter- 
minatioii  clause  in  a  formally  ezecuted  contract  provided  for  reimbnrse- 
ment  for  expenditures  "  other  than  expenditures  for  plant  facilities  and 
equipment  provided  for  the  performance  of  this  contract''  claimant  is 
not  entitled  on  suspension  of  contract  to  reimbursement  for  special  tools, 
patterns,  dies,  and  jiffs  provided  by  claimant  for  the  performance  of  its 
contract. 

S.  BE-FOBMATION  OF  CONTRACT. — Where  a  contractor  seeks  re-formation  of 
a  contract  on  the  ground  of  mistake,  the  contractor  must  show  that  the 
mistake  was  mutual. 

3.  CLAIM  AND  DECISION. — Petition  under  General  Order  103  presenting  a 
claim  disallowed  by  Air  Service  Claims  Board  for  the  value  of  special 
tools  provided  by  claimant  for  the  performance  of  a  formally  executed 
contract  for  trigger  motors  and  gun-control  rocker  shafts.  Relief  de- 
nied. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims 
Board,  United  States  Army,  on  a  claim  for  $518.80  on  a  formally 
executed  contract  under  the  following  circumstances: 

2.  On  October  29,  1918,  the  Bureau  of  Aircraft  Production  issued 
order  No.  750128  for  the  following  items :  750  trigger  motors,  at  $30 
each,  amounting  to  $22,500;  250  gun-control  rocker  shafts,  at  $30 
each,  amounting  to  $7,500;  making  a  total  of  $30,000.  This  order 
stated  that  "  Form  6A,  contract  No.  5226,  will  follow." 

3.  On  November  1,  1918,  a  formal  production  contract  was  entered 
into  by  Capt.  F.  D.  Schnacke,  Air  Service,  Aircraft  Production,  a 
duly  authorized  contracting  officer,  Bureau  of  Aircraft  Production, 
and  claimant,  by  its  president,  Columbus  O'D.  Lee. 

4.  Article  V,  section  2,  of  this  contract  provides  that  the  same  may 
be  terminated  by  the  Government  if,  in  the  opinion  of  the  Director 
of  Aircraft  Production,  the  public  interest  shall  so  require,  and  sub- 
section B  of  section  2  reads  as  follows : 

"  The  United  States  shall  reimburse  the  contractor  for  such  pro- 
portion of  the  contractor's  expenditures   (other  than  expenditures 
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for  plant  facilities  and  equipment  provided  for  the  performance  of 
this  contract)  made  by  the  contractor  in  good  faith  in  connection 
with  the  performance  of  this  contract,  as  is  fairly  and  properly 
apportionable  to  the  articles  or  work,  the  delivery  or  performance  of 
which  is  so  terminated,  plus  ten  per  cent  of  the  amount  so  ascer- 
tained/' 

5.  From  section  2,  Article  V,  of  this  formal  contract  clause  D  was 
deleted,  prior  to  its  execution  by  both  parties,  by  striking  out  the 
following  words : 

"  The  United  States  shall  also  pay  to  the  contractor  on  account  of 
depreciation  or  amortization  of  plant,  facilities,  and  equipment, 
solely  provided  by  the  contractor  at  its  expense  for  the  performance 
of  this  contract  J  an  amount  to  be  determined  as  follows :  As  soon  as 
conveniently  may  be  done  after  such  termination  of  this  contract,  the 
fair  market  value  of  such  plant,  facilities,  and  equipment  at  the  time 
of  such  termination  shall  be  determined  by  an  appraisement  to  be 
made  by  three  appraisers,  one  to  be  appointed  by  the  contractor,  one 
by  the  contracting  officer,  and  the  third  by  these  two.  The  United 
States  shall  then  pay  to  the  contractor  such  part  of  the  amount  by 
which  the  cost  to  the  contractor  of  such  plant,  facilities,  and  equip- 
ment shall  exceed  such  appraised  fair  market  value  thereof  as  shall 
be  fairly  and  properly  apportionable  to  the  articles  or  work  the  de- 
livery or  performance  of  which  is  so  terminated ;  and  in  determining 
what  amount  is  so  fairly  and  properly  apportionable  due  regard 
shall  be  had  to  the  extent  to  which  the  cost  of  said  plant,  facilities, 
and  equipment  should  be  regarded  as  having  been  absorbed  by  such 
performance.  The  amount  so  fairly  and  properly  apportionable  shall 
be  determined  by  agreement  between  the  contractor  and  the  contract- 
ing officer,  if  possible,  and  in  the  event  of  their  failure  to  agree  shall 
be  det-ermined  by  three  persons,  one  to  be  appointed  by  the  con- 
tractor, one  by  the  contracting  officer,  and  the  third  by  these  two." 

6.  On  November  23,  1918,  Aircraft  Procurement  telegraphed 
claimant  as  follows : 

Universal  Machine  Company,  Baltimore^  Md.: 

Stop  production  on  order  seven  five  naught  one  two  eight  for  trig- 
ger motors  and  gun  control  rocker  shafts  and  incur  no  further  ex- 
penses therewith.    Acknowledge  receipt. 

Aircraft  Procurement — Downey. 

7.  The  subject  of  the  appeal  of  claimant  here  is  a  request  that 
clause  D  of  section  2  of  Article  V,  above  quoted  which  was 
deleted  prior  to  the  execution  of  the  written  contract,  will  be  rein- 
stated in  said  contract  by  this  Board. 

8.  The  contention  of  claimant,  as  ascertained  from  its  claim  filed 
herein,  is  as  follows : 

"  At  the  time  the  contract  was  signed  it  was  our  opinion  that  this 
clause  covered  only  necessary  machinery,  and  as  we  had  a  thoroughly 
equipped  factory  we  duly  executed  same  with  this  clause  eliminatea. 
We  now  find,  after  presenting  our  claim  to  the  Air  Service  Claims; 
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Board,  a  copy  of  which  is  attached  herewith,  that  they  have  inter- 
preted the  clause  D,  in  section  2  of  article  5,  to  include  special  tools 
necessary  to  make  the  parts  interchangeable  with  our  product  and 
the  proauct  of  others,  such  as  drill  jigs,  milling  fixtures,  etc.,  which 
are  of  no  use  for  any  other  purpose  and  which  the  Government  could 
i-emove  from  our  factory  at  any  time  they  pleased  and  give  others 
to  use  in  duplicating  orders,  and  were  absolutely  necessary  for  us 
to  make  in  order  to  fulfill  the  contract  as  per  blue  prints  and  specifi- 
cations furnished,  which  cost  $468.91,  plus  10  per  cent  profit  allowed 
us  under  the  contract,  making  a  total  deduction  from  our  claim  of 
$515.80.  By  so  doing  they  have  not  held  to  the  ori^nal  order  No. 
750128  given  our  representative  on  October  29,  which  stated  that 
we  were  permitted  to  make  a  reasonable  profit,  as  with  this  item 
disallowed  from  our  contract  we  not  only  do  not  make  the  10  per 
cent  allowable  by  the  Government,  but  are  put  to  an  actual  loss  of 
$218.75,  and  the  item  that  they  disallowed  (the  special  tools  recjuired 
for  making  these  parts  interchangeable)  were  just  as  much  a  part 
of  the  contract  itself  as  the  trigger  motors  and  the  gun  control  rocker 
shafts  which  we  were  to  make." 

DECISION. 

1.  The  Board  is  of  the  following  opinion : 

2.  Neither  the  contract  nor  the  order  contains  any  reference  to 
special  tools,  patterns,  dies,  jigs,  etc. 

3.  The  contract  was  suspended  by  telegram  of  Aircraft  Procure- 
ment, dated  November '23,  1918.  Section  2  of  article  5  of  the  con- 
tract reads,  in  part,  as  follows : 

"If,  in  the  opinion  of  the  Director  of  Aircraft  Production,  the 
public  interest  shall  so  require,  this  contract  may  be  terminated  by 
the  United  States  by  ten  days'  notice  in  writing  *  *  *.  In  the 
event  of  and  upon  termination  of  this  contract  prior  to  completion 
as  provided  in  this  section  for  any  reason  other  than  the  default  of 
the  contractor,  the  United  States  shall  make  payment  to  and  protect 
the  contractor  as  follows:  (a)  The  United  States  shall  pay  to  the 
contractor  the  contract  price  or  compensation  not  previously  paid  for 
all  articles  or  work  completely  manufactured  or  completely  per- 
formed in  accordance  with  the  requirements  of  this  contract  at  the 
date  such  termination  become  effective;  (&)  the  United  States  shall 
reimburse  the  contractor  for  such  proportion  of  the  contractor's 
expenditures  (other  than  expenditures  for  plant  facilities  and  equip- 
ment provided  for  the  performance  of  this  contract)  made  by  the 
contractor  in  good  faith  in  connection  with  the  performance  of  this 
contract,  as  is  fairly  and  properly  apportionable  to  the  articles  or 
work,  the  delivery  or  performance  of  which  is  so  terminated,  plus  ten 
per  cent  of  the  amount  so  ascertained." 

4.  Reimbursement  for  special  tools,  etc.,  can  not  be  implied  from 
the  language  in  subsection  (a),  above  quoted,  because  this  clause 
clearly  refers  to  the  articles  "  manufactured  in  accordance  with  the 
requirements  of  the  contract,"  viz,  trigger  motors  and  gun-control 
rocker  shafts. 
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5.  Neither  can  such  reimbursement  be  inferred  from  subsection 
(6),  above  quoted,  which  provides  for  a  pro  rata  reimbursement  of 
expenditures  of  the  contraxjtor,  "  other  than  expenditures  for  plant 
facilities  and  equipment  provided  for  the  performance  of  this  con- 
tract," because  considering  the  language  of  the  contract  and  its 
object,  and  in  the  light  of  all  the  facts  herein  presented,  this  Board 
holds  that  special  tools,  patterns,  dies,  jigs,  etc.,  must  be  included  in 
the  phrase  "equipment  provided  for  the  performance  of  the  con- 
tract." 

6.  This  decision  is  based  on  the  fact  that  the  termination  clause  of 
this  contract  expressly  provides  for  a  certain  kind  of  reimbursement, 
and  that  from  the  language  used,  it  can  not  be  held  to  include  special 
tools,  etc. 

7.  This  case  is  to  be  distinguished  from  the  case  of  a  contract  con- 
taining no  termination  clause  or  the  case  where  the  termination  pro- 
visions are  silent  as  to  reimbursement.  In  such  a  case,  special  tools 
adapted  solely  to  the  production  under  the  contract  and  applicable 
to  the  whole  contract,  are  to  be  considered  as  facilities  or  equipment, 
and  the  unabsorbed  amortization  paid  by  the  Government.  (Notes 
on  jurisdiction  of  the  Secretary  of  War  to  settle  contracts,  etc.,  Sept. 
8,  1918,  p.  12,  D.) 

8.  There  was  no  mutual  mistake  in  the  execution  of  this  contract 
with  clause  D  of  section  2  of  Article  V  deleted  such  as  would  give 
the  Secretary  of  War  jurisdiction  to  re-form. 

9.  For  the  foregoing  reasons,  therefore,  this  claim  is  denied. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue, 
(^ol.  Delafield  and  Mr.  Averill  concurring. 
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Case  No.  661. 

In  re  CLAIM  OF  E.  C.  OATLIN  IMFOBTINO  CO. 

1.  mrABTSBXASTER  GENERAL'S  PXmCHASE  OBBE&,  FOBXAL  CONTRACT 

OF.'^Wlieii  purchase  orders  for  iroods  of  less  value  than  f 25,000,  for  im- 
mediate delivery,  are  issued  by  authority  of  the  Quartermaster  General, 
they  become  formal  contracts  under  Compiled  Statutes,  section  6S53b, 
and  the  Begrulations  of  the  Quartermaster  General.  (Q.  M.  G.  Notice 
No.  28,  July  19,  1918;  O.  M.  G.  Notice  J89,  Oct.  15,  1918.) 

2.  ITNLiaXriDATED     BAMAGES-^aXTRISBICTION— TEBHINATION     OF     CON- 

TRACTS.— Where  croods  specified  in  such  Quartermaster  General's  pur- 
chase orders  are  delivered  and  paid  for,  the  contracts  are  terminated, 
and  this  Board  can  make  no  award  on  the  basis  of  such  contracts  for 
unliquidated  dama^res. 

8.  PAYMENT — BELAY  IN. — Where  the  Government  delays  payment  for  iroods 
delivered  to  it  under  purchase  orders  for  a  period  not  anticipated  by 
the  contractor,  the  Government  is  not  liable  for  damaires  or  interest  on 
account  of  such  delay. 

4.  SALES — BELIVEKIES. — Where  purchase  orders  required  delivery  f.  o.  b. 
at  a  certain  point,  the  Government  is  not  obligated  to  accept  at  such 
point  in  order  to  make  immediate  payment  therefor,  where  chemical 
tests  by  analyses  are  necessary,  and  though  shipped  from  the  delivery 
point  on  Government  bill  of  lading,  such  shipment  does  not  constitute 
an  unqualified  acceptance  by  the  Government,  as  such  title  only  passes 
to  it  as  was  subject  to  rejection,  if  when  inspected  the  goods  did  not 
comply  with  the  specifications. 

5. 'ESTOPPEL  IN  PAIS. — Where  claimant  continued  to  enter  into  contracts 
with  the  Government  and  accepted  purchase  orders  for  articles  produced 
by  it,  notwithstanding  the  fact  that  the  Government  was  slow  in  mak- 
ing payment  on  previous  deliveries,  such  conduct  on  claimant's  part 
estops  it  from  claiming  damages  on  account  of  delays  in  payment. 
.  6.  CLAIM  ANB  BEGISION. — Claim  under  General  Order  103  for  damages  on  ac- 
count of  delay  in  payment  for  goods.  Held,  claimant  not  entitled  to 
recover. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  comes  to  us  on  appeal  from  the  Classification  Board, 
Settlements  Division,  Office  of  Director  of  Finance,  which  denied  .the 
claim  of  the  claimant  in  the  sum  of  $10,092.99.  The  claimant  claims 
this  amount  in  the  alternative  on  account  of  the  delay  of  the  Govern- 
ment in  paying  it  on  account  of  the  contracts  hereinafter  set  forth : 

.1.  For  damages  caused  it  by  delay  in  the  payments. 

2.  If  not  allowed  as  damages  then  it  should  be  permitted  to  add 
that  amount  to  its  selling  price,  the  same  being  10  per  cent  thereof. 
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FINDINGS    OF   FACT. 

1.  Between  the  dates  of  September  4, 1918,  and  November  21,  1918, 
both  dates  inclusive,  the  claimant  submitted  to  the  office  of  the  quar- 
termaster at  St.  Louis,  Mo.,  six  proposals  for  furnishing  to  the 
Government  lemon  extract  and  vanilla  extract  in  bottles  containing 
different  quantities  and  at  different  prices.  The  claimant  was  in 
business  at  Kansas  City,  Mo. ;  deliveries  were  to  be  made  according 
to  the  proposals  f .  o.  b.  shipping  point,  packed  in  domestic  cases, 
marked  according  to  instructions  contained  in  purchase  orders,  and 
shipped  to  such  places  as  directed.  It  was  provided  in  the  Govern- 
ment circular,  upon  which  the  proposal  was  made  in  each  case,  that  a 
formal  written  contract  would  be  executed  in  each  case  where  the 
supplies  purchased  amounted  to  $25,000  or  more,  and  in  each  pro- 
posal there  was  a  fixed  price  for  the  articles  purchased  and  to  be 
furnished,  but  which  price  was  not  the  same  in  all  of  the  proposals. 
No  one  of  these  proposals  was  accepted  by  the  Government  in  the 
precise  terms  offered. 

2.  Between  the  dates  of  October  4, 1918,  and  December  2,  1918,  the 
Government  issued  against  each  of  these  proposals  purchase  orders 
for  a  fixed  amount  of  the  goods  offered  and  at  the  price  offered,  and 
requiring  them,  as  provided  in  the  proposal,  to  be  shipped  to  points 
within  the  United  States.  All  of  the  purchase  orders  provided  for 
f.  o.  b.  delivery  to  Kansas  City,  Mo.,  and  that  shipments  were  to  be 
made  on  bills  of  lading  furnished  by  the  Government.  The  points 
to  which  the  goods  were  to  be  shipped  were  sometimes  near  by  and 
sometimes  a  great  distance  from  the  shipping  point.  For  instance : 
Some  were  to  be  shipped  to  St.  Louis,  Mo. ;  some  to  El  Paso,  Tex. ; 
some  to  Chicago,  111. ;  some  to  Omaha,  Nebr. ;  some  to  New  Orleans, 
La. ;  some  to  Fort  Sam  Houston,  Tex. ;  some  to  New  York  City ;  some 
to  Newport  News,  Va. ;  and  some  to  Baltimore,  Md.,  as  well  as  to 
other  points.  At  the  time  of  these  shipments  there  were  in  force  in 
the  Quartermaster's  Department  orders  requiring  goods  of  this  kind 
to  be  inspected  and  sampled  at  the  point  of  destination  before  ac- 
ceptance thereof  by  the  Government.  The  goods  under  the  aboye 
purchase  orders  were  shipped  by  the  claimant  during  the  months  of 
October,  November,  and  December,  1918,  and  January  and  March, 
1919.  The  Government  vouchers  sent  to  the  claimant  in  payment 
of  these  shipments  were  dated  in  November  and  December,  1918,  and 
January,  February,  and  March,  1919. 

3.  Only  one  of  the  purchase  orders  in  question  amounted  to  more 
than  $26,000,  and  to  cover  that  amount  a  formal  written  contract 
was  entered  into  between  the  claimant  and  the  United  States  repre- 
sented by  Major  R.  Field,  Quartermaster  Corps,  St.  Louis,  Mo.    All 
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of  the  other  purchase  orders,  covering  the  entire  amounts  bought 
from  time  to  time  by  the  Government  from  the  claimant,  were  sepa- 
rate contracts  for  varying  amounts  of  goods,  dated  at  different  times, 
all  being  for  immediate  delivery,  each  of  them  being  for  less  than 
$25,000.  All  of  them  prior  to  November  12,  1918  were  signed  by 
Major  Asa  Irwin,  Quartermaster  Corps,  of  the  St.  Louis  Quarter- 
master Depot,  on  behalf  of  the  Government. 

4.  A  number  of  the  purchase  orders  were  issued  after  November 
12,  1918,  some  of  them  being  proxy  signed  for,  and  some  of  them 
regularly  signed  by  Major  Asa  Irwin,  Quartermaster  Corps,  each 
being  for  immediate  delivery  and  each  being  for  less  than  $25,000. 
Whether  said  purchase  orders  were  issued  prior  to  November  12, 
1918,  or  afterwards,  each  one  of  them  upon  it  being  accepted  and 
complied  with  by  the  claimant  was  a  separate  contract  for  the  goods 
furnished.  All  of  the  purchase  orders  were  filled  by  the  claimant, 
the  goods  shipped  as  directed  thereunder,  and  the  claimant  was  paid 
from  time  to  time  by  the  Government  in  checks  representing  the 
amount  of  each  shipment  under  the  purchase  ordere  in  question;  so 
that  aU  of  the  goods  to  be  received  by  the  Government  from  the 
claimant  have  been  received  and  all  of  the  money  due  the  claimant 
by  reason  thereof  has  been  paid  and  receipted  for  by  the  claimant, 
amounting  in  all  to  $100,929.96. 

5.  The  claimant  claims  that  the  goods  being  by  the  terms  of  the 
separate  contracts  deliverable  f.  o.  b.  Kansas  City,  Mo.,  the  amount 
due  it  under  the  contracts  became  payable  at  Kansas  City,  Mo.,  im- 
mediately upon  delivery,  and  that  the  Government  by  providing  de- 
livery at  Kansas  City,  Mo.,  was  bound  to  a  full  acceptance  at  that 
point  and  became  bound  to  have  the  goods  analyzed,  tested,  and  in- 
spected at  the  f .  o.  b.  point,  if  the  Government  desired  to  have  it  done 
at  all,  and  the  damages  claimed  by  the  claimant,  it  is  asserted,  were 
caused  by  nonpayment  having  been  made  at  or  about  the  time  of 
shipment,  or  rather  because  payments  were  delayed  after  shipment 
and  until  such  time  as  the  Government  could  inspect,  analyze,  test, 
and  accept  the  goods  at  points  of  destination. 

It  nowhere  appears  in  any  of  the  contracts  or  in  any  of  the  papers 
presented  by  either  party  that  any  time  of  payment  was  fixed. 
Though  claimant  had  just  finished  a  contract  with  the  Government 
for  similar  goods  during  which  it  testified  payments  were  promptly 
made,  it  alleges  that  before  any  of  the  proposals  from  it  to  the  Gov- 
ernment were  made  it  was  advised  that  the  Government  was  slow  in 
the  payment  of  its  bills,  and  that  therefore  it  talked  with  Maj.  Irwin 
on  the  subject,  and  Maj.  Irwin  assured  the  claimant  that  it  would  be 
promptly  paid.     And  as  tending  to  prove  claimant's  assertion  it 
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placed  in  evidence  a  paper  in  the  handwriting  of  Maj.  Irwin^  un- 
dated and  unsigned,  reading  as  follows  : 

"I  certify   that  this  bill  is  correct  &  just  and   that  payment 
therefor  has  not  been  received. 


"Copy  from  Maj.  Irwin." 

E.  C.  Gatlin,  the  president  of  the  claimant,  insists  that  this  paper 
was  furnished  to  him  before  his  company  made  any  proposals  at  all 
to  furnish  the  Government  with  the  goods  in  question,  and  that 
Maj.  Irwin  assured  him  that  if  it,  the  claimant,  would  write  the 
substance  of  the  memorandum  on  each  of  its  invoices  the  bills  would 
be  promptly  paid  upon  receipt  at  the  quartermaster's  office  in  St. 
Louis,  Mo.  The  effect  of  the  testimony  of  Maj.  Irwin  is  that  so  far 
as  he  recollects  the  paper  was  furnished  to  the  claimant's  president 
after  the  contract  had  been  partly,  perhaps  largely,  performed,  and 
that  it  was  given  to  him  simply  to  save  the  time  that  would  be  saved 
by  not  having  to  transmit  the  invoices  backward  and  forward  be- 
tween Kansas  City,  Mo.,  and  the  quartermaster's  office  at  St.  Louis, 
Mo.  It  also  satisfactorily  appears  from  the  evidence  that  from  time 
to  time  at  the  request  of  the  president  of  the  claimant  Maj.  Irwin 
took  such  steps  as  he  could  take  to  hasten  Grovernment  checks  to  the 
claimant  on  account  of  the  insistence  of  claimant's  president. 

f   ^  DECISION. 

1.  It  appears  from  the  findings  of  fact  that  the  only  item  of  over 
$25,000  upon  which  claimant  bases  a  part  of  its  claim  was  concluded 
in  a  formal  written  contract.  It  also  appears  from  the  findings  of 
fact  that  all  of  the  purchase  orders  issued  to  the  claimant  prior  to 
November  12,  1918,  were  each  for  immediate  delivery  and  for  an 
amount  less  than  $25,000,  and,  therefore,  each  one  of  them,  under 
the  regulations  of  the  Quaitermaster  General  (Q.  M.  G.  Notice  No. 
28,  July  19,  1918;  Q.  M.  C.  Notice  No.  189,  Oct.  15,  1918),  became 
a  formal  written  contract  under  the  Revised  Statutes  of  the  United 
States.  All  of  the  amounts  having  been  paid  upon  such  contracts, 
and  all  of  the  goods  having  been  furnished  under  them,  so  that 
they  are  terminated,  the  Secretary  of  War  and  this  Board  have  no 
jurisdiction  to  consider  them  further  or  to  make  any  award  what- 
ever on  the  basis  of  the  contracts  on  account  of  unliquidated  damages. 

The  same  must  also  be  said  of  the  regularly  signed  contracts 
issued  by  the  Government  to  the  claimant  after  November  12,  1918; 
they  having  been  completed  and  terminated  there  is  no  jurisdiction 
in  the  Secretary  of  War  or  in  this  Board  to  deal  with  them. 

As  to  the  purchase  orders  issued  after  November  12,  1918,  and 
proxy  signed,  it  need  only  be  said  that  the  act  of  March  2,  1919,  by 
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its  very  terms  excludes  them  from  the  jurisdiction  of  this  Board. 
This  comprehends  all  of  the  dealings  between  the  claimant  and  the 
United  States  and  leaves  no  claim  in  its  favor  with  which  the  Secre- 
tary of  War  or  this  Board  can  deal. 

2.  We  might  rest  the  decision  on  the  above  paragraph  wholly^ 
because,  whatever  else  may  be  said,  relief  to  this  claimant  can  not  be 
granted.  However,  in  order  that  the  decision  may  not  rest  altogether 
on  the  interpretation  of  the  law,  we  have  looked  into  the  facts  of  the 
case  carefully,  and  without  going  minutely  into  the  evidence,  we  find, 
and  so  hold,  that  the  mere  fact  that  the  goods  and  the  purchase 
orders  issued  required  delivery  f.  o.  b.  Kansas  City,  Mo.,  did  not 
obligate  acceptance  by  the  Government  at  that  point  nor  payment 
at  that  point  immediately  upon  delivery  there.  It  must  not  be  forgot- 
ten that  these  goods  were  bottled  goods;  they  were  goods  subject  to 
chemical  tests  by  analysis,  and  the  Grovemment  was  not  obliged  in 
law  to  accept  them  until  it  ascertained,  by  such  tests  as  were  neces- 
sary for  that  purpose,  that  the  quality  and  amount  of  the  goods 
were  according  to  specifications.  Were  it  otherwise,  and  should  it 
be  decided  that  delivery  to  the  Government  f.  o.  b.  shipping  point 
and  shipment  on  bills  of  lading  of  the  Government  constituted  ac- 
ceptance, then  the  Government  would  be  without  any  remedy  except 
as  upon  breach  of  contract  by  the  claimant  if  found  that  the  goods 
were  not  according  to  specifications.  Neither  private  dealers  nor  the 
Government  deal  in  any  such  way  with  goods  of  the  kind  in  ques- 
tion. While  these  goods  were  shipped  from  Kansas  City,  Mo.,  at  the 
risk  of  the  Government  and  on  Government  bills  of  lading,  only  such 
title  passed  to  the  Government  as  was  subject  to  rejection  if ,  when 
inspected,  they  were  found  not  to  be  in  accordance  with  the  specifi- 
cations. This  is  the  general  rule  with  reference  to  goods  sold  by 
sample. 

It  appears  that  there  were  some  delays  in  sending  some  of  the 
checks  for  payment  to  the  claimant,  but  a  complete  inspection  of  the 
dates  of  shipment,  the  distance  that  the  goods  had  to  travel,  the 
necessity  for  inspection,  the  dates  of  the  reports  of  inspection,  the 
dates  of  the  checks,  and  the  time  taken  for  them  to  reach  the  claim- 
ant from  the  point  of  transmission  does  not  evidence  such  delay  as 
should  penalize  the  Government;  especially  as  there  never  was  any 
contract  between  the  parties  as  to  the  date  of  payment. 

The  evidence  shows  that  while  the  claimant  was  dissatisfied  with 
the  alleged  slowness  in  getting  its  pay  from  time  to  time,  and  while 
this  alleged  slowness  existed  all  of  the  time  that  its  various  contracts 
were  being  performed,  it  nevertheless  accepted  the  situation,  and  in 
spite  of  its  apparent  dissatisfaction  ratified  its  acceptance  of  the 
situation  by  continually  putting  in  new  bids  and  taking  new|e 
contracts. 
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Neither  is  there  any  rule  of  law  known  to  this  Board  by  which 
failure  to  pay  money  within  a  given  time  either  allows  the  claimant 
to  assess  unliquidated  damages  to  any  amount  against  the  debtor  or 
to  add  the  same  amount  as  liquidated  damages  to  the  price  of  its 
goods.  It  is  a  general  rule  that  damage  for  nonpayment  of  money 
when  due  is  the  interest  on  the  money  from  its  due  date.  It 
can  not  be  said  in  this  case  that  the  Government  was  unreasonably 
dilatory.  The  claimant's  real  difficulty  came  from  trying  to  do  over 
$1()(),000  business  in  about  six  months  with  only  $8,000  or  $10,000 
working  capital.  It  would  be  a  rare  accomplishment  to  turn  over 
working  capital  something  more  than  ten  times  in  six  months. 

The  decision  of  the  Classification  Board,  Settlements  Division, 
Office  Director  of  Finance  disallowing  the  claim  is  affirmed,  and  the 
^:laim  is  disallowed. 

DISPOSITION. 

The  claim  is  disallowed. 

(■ol.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  360. 

In  re  CLAIM  OF  J.  THOMPSON  BID  AY  A  SON  CO. 

1.  FORMAL   CONTBACT — OVEBETTN. — Where    claimant   in   manufacturing   a 

certain  article,  for  the  Government,  under  formal  contract  at  a  certain 
unit  price  and  said  contract  provided  for  an  overrun  of  5  per  cent  on  the 
total  number  of  articles  required  to  be  produced,  and  said  amount  of 
overrun  was  delivered  to  and  accepted  by  the  Government,  the  claimant 
is  entitled  to  be  paid  for  same  at  the  unit  price  named  in  the  contract. 

2.  OVEBETTN    ACCEPTED    BEYOND    CONTBACT    ALLOWANCE.— Where    the 

Government  accepts  an  overrun  on  a  formal  contract  greater  than  that 
allowed  by  its  terms,  the  surplus  ov6r  the  average  allowed  by  the  con- 
tract should  be  paid  for  at  the  contract  price  by  the  issue  of  a  certificate 
of  fair  value. 
8.  CLAIM  AND  DECISION. — Claim  is  presented  as  a  Class  B  claim,  but  should 
be  treated  under  the  provisions  of  General  Order  103,  and  is  based  on 
formal  contract  for  an  overrun  of  articles  produced  under  the  contract. 
Held,  that  claimant  is  entitled  to  relief,  and  is  entitled  to  be  paid  for 
the  overrun  provided  by  the  contract,  the  same  being  80,012  powder 
bags,  and  held  further  that  this  Board  recommends  certificate  of 
fair  value  issue  for  the  additional  powder  bags,  to  wit,  23,194,  at  the 
rate  of  |4  per  thousand. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  erroneously  presented  as  a  Class  B  claim,  for  the 
sum  of  $414.  It  should*  however,  be  handled  under  the  provisions 
of  General  Order  103,  War  Department,  1918,  and  arises  under  the 
following  circumstances : 

2.  On  the  9th  day  of  October,  1918,  the  United  States  Government 
entered  into  a  validly  executed  contract  with  J.  Thompson  Riday 
&  Son  Co.,  numbered  P-16182-2643TW,  for  the  manufacture  of 
1,600,240  powder  bags  for  3-inch  Stokes  trench-mortar  shells  at 
$4  per  thousand,  f .  o.  b.  contractor's  plant,  Philadelphia,  Pa. 

3.  By  the  terms  of  said  contract,  the  contractor  was  allowed  a  5 
per  cent  plus  or  minus  average. 

4.  The  company  at  the  request  of  United  States  Inspector  J.  W. 
Ball,  completed  the  contract  by  a  24-hour  run,  and  in  so  doing  had 
an  overrun  of  103,206  trench-mortar  powder  bags. 
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5.  Thereafter  on  May  22,  1919,  these  103,206  bags  were  delivered 
to  and  accepted  by  Major  Arthur  L.  Lemon,  Quartermaster  Corps. 
Letter  of  Maj.  Lemon,  dated  January  20,  1920,  reads  as  follows: 

"  1.  Relative  to  paragraph  two  in  cover  letter,  you  are  advised 
that  records  of  this  office  show  receiving  and  shipping  reports  serial 
No.  1,  covering  the  receipt  and  shipment  of  one  (1)  case,  containing 
103,260  silk  ballistite  powder  rings  (completed),  weighing  81  pounds, 
and  representing  860  square  yards  of  fabric,  received  from  J.  Thomp- 
son Riday  &  Sons  Co.,  warehouse  No.  248,  on  their  contract  P-16182- 
2643TW,  and  shipped  to  Daniel  I.  Murphy,  234  North  Front  Street, 
Philadelphia,  Pa.,  on  authorization  from  storage  and  scrap  man- 
ager, Philadelphia  District  Ordnance  Office,  dated  3-21-19,  district 
serial  No.  1875.     Shipping  tickets  were  executed  June  11th,  1919." 

6.  Contractor  has  been  paid  in  full  for  the  entire  amount  of  the 
original  contract,  to  wit,  1,600,240  powder  bags,  and  now  asks  for 
payment  on  the  103,206  bags  overrun,  which  were  delivered  to  the 
Quartermaster  Corps,  United  States  Army. 

DECISION. 

1.  This  Board  finds  under  the  formal  contract  entered  into 
between  the  Government  and  the  claimant  that  claimant  is  entitled 
to  be  paid  for  80,012  powder  bags,  this  being  the  overage  provided 
for  in  said  contract. 

2.  As  the  additional  23,194  bags  were  delivered  to  and  accepted 
by  the  Government  at  the  same  time  the  80,012  bags  were  delivered 
and  accepted,  this  Board  recommends  that  a  certificate  of  fair  value 
issue  for  the  additional  bags,  i.  e.,  23,194,  at  the  rate  set  forth  in 
the  original  contract,  viz,  $4  per  thousand. 

DisPOsrriON. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Ordnance  Department,  for  proper  action. 
Col.  Delafield  and  Mr.  McCandless  concurring. 
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Case  No.  1477. 

In  re  CLAIM  OF  A.  E.  LITTLE  CO. 

1.  TERMINATION  CLAXTSE— SETTLEMENT— EIGHTS  OF  PAETIES.— Where 
a  formal  contract  containing  a  termination  clause  is  terminated  in  com- 
-  pliance  therewith,  the  contractor  is  not  entitled  to  reimbursement  for 
items  not  mentioned  in  or  contemplated  by  such  termination  clause. 

8.  CLAIM  AND  DECISION. — This  claim  for  $855.95  is  an  appeal  from  the  ruling 
of  the  Chemical  Warfare  Service  denying  items  therein  amounting  to 
$620.28.  The  claim  is  based  on  the  termination  of  a  formal  contract. 
Held,  that  items  only  that  were  contemplated  by  the  termination  clause 
can  be  considered  in  the  settlement  of  a  terminated  contract,  and  that 
the  decision  of  the  Chemical  Warfare  Service  should  be  affirmed. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  ruling  of  the  Chemical  Warfare  Serv- 
ice denying  a  portion  of  claimant's  claim  under  a  terminated  formal 
contract.  The  contract  is  No.  GD-1697  of  the  Chemical  Warfare 
Service  calling  for  the  delivery  to  the  United  States  of  7,000  trench 
fans. 

2.  The  contract  by  its  termination  clause  permitted  the  United 
States  to  terminate  the  contract  at  an  time,  for  any  reason,  by  notice 
in  writing.  Taking  advantage  of  this  clause  shortly  after  the  sign- 
ing of  the  armistice,  the  United  States  did  notify  the  contractor  of  its 
desire  to  terminate  the  contract,  and  claim  was  submitted  by  the  con- 
tractor for  materials  on  hand  as  one  item  of  claim,  and  a  further 
claim  of  carrying  charges  on  this  plant  and  storage  and  insurance  of 
Government  materials.  The  Chemical  Warfare  Service  has  denied 
relief  to  claimant  on  this  latter  claim  and  claimant  has  refused  to  ac- 
cept settlement  on  any  part  of  his  claim  bringing  the  entire  settle- 
ment to  this  board  on  appeal. 

3.  The  termination  clause  in  the  contract,  providing  for  the  basis 
of  settlement  in  case  of  termination,  is  as  follows : 

"  (a)  The  United  States  shall  accept  from  the  contractor  all  arti- 
cles or  services  which  shall  have  been  completed  in  accordance  w  ith 
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the  terms  of  this  agreement  at  the  expiration  of  fifteen  days  after  the 
receipt  of  the  aforementioned  notice. 

"  (&)  The  contractor  shall  not,  after  the  receipt  of  the  aforesaid 
notice  of  termination,  put  into  process  any  materials  which  will  not 
be  manufactured  into  completed  articles  as  called  for  hereunder  be- 
fore the  expiration  of  the  fifteen  days  as  above  provided,  and  shall 
not  purchase  or  obligate  himself  for  anv  additional  materials. 

"  The  contractor  may,  within  sixty  (60)  days  after  the  receipt  of 
the  notice  of  termination,  dispose  ot  any  or  all  raw  materials,  parts 
or  supplies  provided  by  the  contractor  to  be  used  expressly  and  ex- 
clusively for  the  production  of  the  articles  herein  called  for  at  a  price 
satisfactory  to  the  contracting  officer  and  the  United  States  shall,  in 
that  event,  reimburse  the  contractor  for  any  proven  loss  of  money 
which  he  may  have  suffered  thereon." 

DECISION. 

1.  The  supply  circulars  of  the  Purchase,  Storage  and  Traffic  Di- 
vision direct  that  whenever  a  contract  provides  that  it  may  be  termi- 
nated by  the  United  States  the  termination  may  be  effected  and  set- 
tlement made  only  in  accordance  with  the  provisions  of  such 
termination  clause.  The  contractor  was  aware  that  this  contract 
might  be  terminated  at  any  time  by  the  United  States,  and  of  the 
basis  upon  which  the  adjustment  would  be  made  in  the  event  of  such 
termination  and  it  must  be  presumed  to  have  had  this  in  mind  both 
when  the  contract  price  for  the  articles  was  fixed  and  during  the 
course  of  the  performance  of  the  contract  itself.  No  items  not  con- 
templated by  the  termination  clause  can  now  be  considered,  there- 
fore, in  the  settlement  of  this  contract.  The  decision  of  the  Chemical 
Warfare  Service  is  therefore  affirmed. 

DISPOSITION. 

1.  A  copy  of  this  decision  will  be  transmitted  to  the  claimant 
and  another  copy  together  with  the  file  forwarded  to  the  Bureau 
Claims  Board  for  the  settlement  of  this  case  in  accordance  with  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage,  and 
Traffic  Division  and  of  this  decision. 

Col.  Delafield  and  Mr.  Henry  concurring. 
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Case  No.  2247. 

In  re  CLAIH  OF  ANNISTON  STEEL  CO. 

1.  EEJECTED  ARTICLES  DESTBOYED. — Where,  under  a  contract  providing 
for  the  inspection  of  manufactured  articles  and  rejection  of  those  found 
to  be  defective  (the  decision  of  the  Chief  of  Ordnance  or  his  repre- 
sentative to  be  final),  an  inspector  rejects  certain  articles  and  an  appeal 
is  taken  to  higher  authority,  but  the  articles  are  destroyed  by  claimant, 
there  can  be  no  recovery  for  such  destroyed  articles  because  at  a  subse- 
quent date  the  representative  of  the  Chief  of  Ordnance  lays  down  a 
standard  under  which  such  articles  would  probably  have  been  accepted. 

8.  BECOVEEY  FOB  BEJECTED  ABTICLES  IN  EZISTENCE.^There  can  be  no 
recovery  for  existing  articles  rejected  within  the  terms  of  the  contract 
in  accordance  with  the  decision  of  the  representative  of  the  Chief  of 
Ordnance. 

3.  CLAIH  AND  DECISION. — Claim  under  the  act  of  March  2,  1919  based  upon 
an  informally  executed  contract  for  the  manufacture  of  steel  rims. 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FIXDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ordnance 
Department,  affirming  a  decision  of  the  Cincinnati  Ordnance  Dis- 
trict Claims  Board  on  a  claim  for  $11,329.78  on  an  informally  exe- 
cuted contract  dated  April  17,  1918  for  the  manufacture  of  6,000 
rims  for  road  track  adjusting  wheel  part  Xo.  M-1471  at  $26.50  each 
(War  Ord— P-6087-1222ME ) . 

2.  The  contract  in  question  required  delivery  of  400  rims  in  April. 
1918,  and  proceeding  after  May  1, 1918,  at  the  rate  of  1,600  per  month, 
all  deliveries  to  be  completed  by  August  31,  1918. 

Article  2  of  the  contract  relates  to  inspections  and,  amongst  other 
things,  provides : 

"  Whatever  of  the  components,  not  furnished  by  the  United  States, 
or  of  the  articles  do  not  in  all  respects  fulfill  the  requirements  of  this 
contract,  shall  be  rejected,  and  the  decision  of  the  Cfhief  of  Ordnance 
as  to  the  quality  thereof  shall  be  final.  The  Chief  of  Ordnance  may 
require  the  replacement  of  all  such  components  and  articles  so  re- 
jected, and  the  United  States  may  withhold  out  of  the  payments  to 
be  made  hereunder,  an  amount  sufficient  to  cover  the  cost  thereof 
until  such  proper  replacement." 
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Article  11  provides: 

"Wherever  the  term  'Chief  of  Ordnance'  is  used  in  this  contract 
the  same  shall  be  construed  to  include  the  Acting  Chief  of  Ordnance 
or  any  person  designated  to  act  as  the  Chief  of  the  Ordnance  Depart- 
ment, United  States  Army,  or  any  person  who  is  accredited  as  his 
duly  authorized  representative." 

3.  In  the  staff  report  of  the  Cincinnati  Ordnance  District  Claims 
Board  the  following  appears : 

"The  contract  calls  for  the  completion  of  6,000  by  the  end  of 
August,  1918.  Their  performance  on  this  contract  was  927  by  that 
date.  In  January,  1919  the  progress  record  shows  production  of 
4,070  and  the  report  of  February  13th  the  completion  of  6,000,  there 
being  1,930  rims  accepted  between  January  30th  and  February  13th." 

4.  After  the  claimant  got  into  production  of  the  rims,  it  found 
that  a  large  percentage  of  the  rims  produced  were  rejected  by  the 
Army  Inspector  of  Ordnance  at  its  plant.  The  claimant  objected  to 
the  action  of  the  Army  Inspector  of  Ordnance,  but  in  spite  of  these 
objections  the  Inspector  refused  to  pass  687  rims  which,  together 
with  other  rims  which  the  claimant  admitted  were  bad,  were  finally 
scra])ped  and  melted  down  by  the  claimant. 

Thereafter  the  claimant  set  aside  all  rims  that  were  rejected  b}^  the 
Government  Inspector  until  it  had  on  hand  2.221  rims  which  the 
Inspector  had  condemned.  Finally,  in  December,  1918,  the  claimant 
with  the  assistance  of  the  Army  Inspector  of  Ordnance,  selected  from 
the  2,221  rims  which  had  been  rejected  3  rims,  1  representing  the 
average  best  of  the  rims  rejected,  1  representing  the  average  poorest 
of  the  rims  rejected,  which  the  claimant  thought  should  have  been 
accepted,  and  1  representing  the  average  of  rims  rejected  between 
the  best  and  poorest.  The  claimant  sent  these  three  samples  of 
rejected  rims  to  the  Engineering  Division,  Ordnance  Department,  at 
Washington,  with  the  request  that  a  ruling  be  made  as  to  whether 
these  rims,  or  any  of  them  should  be  accepted  by  the  Government. 

On  January  7  the  three  sample  rims  were  inspected  by  Maj.  Paul 
AVeeks  and  Capt.  H.  C.  Shafer.  On  January  11  the  Motor  and 
Carriage  Branch  of  the  P^xecutive  Section,  Inspection  Division, 
Ordnance  Department,  wrote  the  Army  Inspector  at  claimant's  plant 
as  follows : 

"  1.  Major  Weeks,  of  the  Engineering  Division,  and  the  writer 
have  personally,  on  January  7,  1919,  carefully  gone  over  each  of  the 
three  rim  castings.  Part  M-147L  forwarded  to  the  Washington  rep- 
resentative of  the  Anniston  Steel  Company  (Messrs.  Reed  &  Kicker- 
nell),  and  you  are  directed  as  follows: 

"JBlowholes  in  the  machined  part  of  these  castings  were  in  no 
case  serious,  since  this  part  is  riveted  solid  to  2J"  steel  plate.  The 
only  serious  blowholes  would  be  such  as  would  allow  breakage  of 
the  rims  while  riveting. 
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'^  3.  The  outside  surface  of  the  rims,  namely,  the  wearing  surface, 
is  the  part  where  blowholes  are  objectionable.  The  samples  of  the 
best  and  second  best  rims  are  considered  suitable  for  service.  The 
poorest  rim  had  a  space  about  10"  long  on  the  wearing  surface  that 
was  so  porous  that  it  would  very  soon  be  worn  flat.  In  other  words, 
the  metal  at  this  poiht  w^as  so  spongy  that  it  would  quickly  flatten 
under  the  hammering  effect  of  the  track  links  passing  over  the  rim 
as  they  do  when  the  track  is  in  service. 

"  4.  It  is,  therefore,  believed  advisable  to  accept  rims  equal  to  the 
best  and  second  best  samples  submitted.  However,  rims  which  are 
as  porous  as  the  third  sample  submitted  should  not  be  accepted." 

5.  Upon  receipt  of  these  instructions  the  Army  Inspector  of  Ord- 
nance reinspected  the  2,221  rims  which  he  had  previously  rejected, 
and  out  of  them  accepted  2,003  rims,  leaving  218  finally  rejected. 

Of  these  218  rims  finally  rejected  after  reinspection  83  were  com- 
pleted and  135  had  not  yet  been  machined.  The  claimant  makes 
claim  for  $14.08  each  for  the  completed  83  rims  and  $12.25  each  for 
the  uncompleted  135  rims,  together  with  a  claim  for  $26.50  each  for 
two-thirds  of  the  687  rims,  or  458  rims,  which  had  previously  been 
rejected,  and  which  "were  melted  down  by  the  claimant.  On  account 
of  the  refusal  to  allow  this  claim,  the  claimant  has  appealed  to  the 
Board  of  Contract  Adjustment. 

6.  On  January  11  the  claimant  was  sent  a  notice  requesting  it  to 
suspend  further  operations  on  its  contract,  which  it  agreed  to  do,  but 
the  claimant  was  permitted  to  continue  work  for  30  days,  during 
which  time  the  Government  passed  2,003  rims  on  reinspection.  The 
claimant  sought  to  apply  most  of  these  rims  to  another  contract 
which  had  been  given  it  on  October  1,  1918,  five  and  a  half  months 
after  the  contract  in  question,  but  the  Cincinnati  District  Ordnance 
Oflice  directed  claimant  to  apply  1,930  rims  to  the  first  contract,  thus 
completing  the  total  of  6,000  rims  called  for  by  it. 

7.  At  the  hearing  claimant  contended  that  the  inspector  had  im- 
properly rejected  the  687  rims  which  were  then  melted  down,  and  that 
under  the  instructions  of  January  11,  1919  issued  some  months  later, 
at  least  two-thirds  of  the  687  rims  would  have  been  acceptable,  and 
so  the  claimant  should  now  be  paid  the  full  contract  price  of  $26.50 
as  the  value  of  the  rims  that  were  rejected  and  are  not  now  in  exist- 
ence. The  claimant  also  contends  that  the  fact  that  the  District  Ord- 
nance Office  required  claimant  to  apply  the  1,930  rims  to  its  contract 
dated  April  17,  1918  which  required  deliveries  to  be  completed 
on  August  31,  1918,  instead  of  to  its  contract  of  October  1,  1918, 
should  not  preclude  the  claimant  from  recovering  on  its  claim  because 
the  full  amount  of  6,000  rims  has  been  delivered  under  the  first  con- 
tract. 
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DECISION. 

1.  The  contract  in  question  provides  for  the  inspection  of  rims 
to  be  manufactured  and  for  the  rejection  of  those  that  do  not  fulfill 
the  requirements  of  the  contract,  with  a  further  provision  that  the 
decision  of  the  Chief  of  Ordnance  as  to  the  quality  thereof  shall 
.  be  final.  In  another  paragraph  of  the  contract  the  term  "  Chief  of 
Ordnance"  is  construed  to  mean  any  person  who  is  accredited  as 
his  duly  authorized  representative.  So  long  as  the  458  rims  for 
which  the  claimant  now  seeks  payment  at  the  contract  price  were 
in  existence  and  before  they  had  been  melted  down  by  the  claimant, 
the  Army  Inspector  of  Ordnance  had  rejected  them,  and  no  appeal 
had  been  taken  from  his  decision.  In  the  performance  of  his  duties 
as  Inspector  it  was  incumbent  upon  the  Inspector  to  use  his  judg- 
ment and  discretion  as  to  what  rims  came  up  to  the  requirements 
of  the  contract,  and  unless  set  aside  by  higher  authority  the  decision 
of  the  Insjiector  was  final.  Xo  appeal  was  taken  from  his  decision 
while  tlie  rims  were  in  existence,  and  the  mere  fact  that  he  now 
makes  affidavit  that  he  would  have  passed  two-thirds  of  the  687  rims 
under  the  instructions  given  him  on  January  11,  1919,  is  immaterial. 
There  is  nothing  in  those  instructions  which  makes  them  retroactive, 
and  there  is  nothing  shown  in  this  record  which  relieves  the  con- 
tractor from  the  contract  which  it  made  whereby  it  agreed  that  the 
decision  of  the  Chief  of  Ordnance  or  his  duly  accredited  representa- 
tive would  be  final. 

The  claimant  could  have  kept  the  687  rims  which  were  rejected  in- 
stead of  scrapping  them  and  could  have  then  appealed  to  the  Chief  of 
the  Inspection  Division  from  the  action  of  the  Plant  Inspector  in  con- 
demning these  rims,  but  it  elected  to  treat  them  as  finally  condemned 
and  proceeded  to  scrap  and  recast  them.  Even  though  it  admitted 
that  the  Inspector,  in  the  first  instance,  erred  in  his  judgment  and 
discretion  in  rejecting  the  687  rims,  still  it  must  be  admitted  that 
under  the  terms  of  the  contract  his  decision  was  final,  and  the  Govern- 
ment was  in  no  wise  responsible  for  what  is  now  claimed  to  be  an 
error  in  judgment  in  condemning  the  rims.  As  there  is  nothing  in  the 
letter  of  instructions  to  the  Plant  Inspector  dated  January  11,  1919, 
which  makes  the  ruling  contained  therein  retroactive,  we  can  see  no 
basis  on  which  it  can  be  claimed  that  the  ruling  is  to  apply  to  rims 
which  were  then  actually  out  of  existence.  Surely  the  Inspection 
Division  at  Washington  had  no  power  to  amend  the  claimant's  con- 
tract so  as  to  pay  it  the  full  contract  price  for  rims  which  were  out  of 
existence  and  which  were  never  delivered  to  the  Government.  It  is 
not  believed  that  the  office  in  Washington  ever  attempted  so  to  do. 
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2.  As  the  contract  contains  no  provision  for  the  payment  to  the 
contractor  for  rejected  rims,  we  are  unable  to  see  any  merit  in  this 
claim,  either  for  the  458  rims  which  were  rejected  and  out  of  existence 
before  the  new  instructions  issued  from  Washington  to  the  plant  in- 
spector on  January  11,  1919,  or  for  the  218  rims  which  were  finally 
rejected  on  reinspection  after  the  receipt  of  the  said  instructions. 

3.  For  the  reasons  stated  the  decisions  of  the  Claims  Board,  Ord- 
nance Department,  and  the  Cincinnati  District  Ordnance  Claims 
Beard  appealed  from  are  affirmed  and  the  relief  sought  for  is  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 


Digitized  by  VjOOQIC 


Case  No.  1729. 

In  re  GLAIH  OF  WATTS,  STEBBINS  &  CO. 

1.  FORMAL  CONTRACT  REJECTED  BECAUSE  OF  CHILD-LABOR  CLAUSE—OP- 

ERATION UNDER  INFORMAL  AGREEMENT.— Where  claimant  entered 
into  an  agreement  to  furnish  the  Government  with  2,732,000  yards  of 
gauze  at  10  >4  cents  a  yard,  and  where  the  formal  contract  prepared  pur- 
suant to  such  agreement  was  not  signed  by  claimant  because  it  con- 
tained a  child-labor  clause  not  acceptable  to  two  of  the  four  mills  under 
claimant's  control,  but  where  claimant  proceeded  to  furnish  the  product 
of  the  two  of  its  mills  not  objecting  to  the  child-labor  clause,  which 
was  accepted  by  the  Government,  there  resulted  an  informal  contract  to 
supply  the  gauze,  which  was  to  have  been  made  at  those  two  mills  at 
the  price  stated. 

2.  CLAIM  AND  DECISION. — This  claim  for  $3,408.61  arises  under  the  act  of 

March  2,  1919,  and  is  presented  upon  the  theory  that  it  represents  the 
loss  sustained  by  claimant  by  reason  of  the  suspension  of  the  contract 
for  the  furnishing  of  a  quantity  of  gauze.  Held,  that  an  informal  con- 
tract was  entered  into  between  the  claimant  and  the  Government  under 
which  the  claimant  was  to  furnish  a  quantity  of  gauze,  and  that  at  the 
time  of  the  suspension  of  the  contract  by  the  Government  380,639  yards 
of  said  gauze  were  left  on  claimant's  hands  for  which  claimant  is  en- 
titled to  compensation. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  arises  under  the  act  of  March  2,  1919 ;  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  of  1919  for  $3,408.51,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  September  24,  1918  the  claimant  entered  into  an  agree- 
ment with  the  United  States  to  furnish  2,732,000  yards  of  gauze,  in 
gray,  at  lOJ  cents  per  yard,  which  quantity  was  subsequently  par- 
tially covered  by  purchase  orders.  The  proposed  formal  contract, 
prepared  to  effectuate  the  said  informal  agreement,  was  numbered 
6438A,  but  was  never  signed,  solely  because  a  child-labor  clause 
embodied  in  the  instrument  was  not  acceptable  to  two  of  the  four 
mills,  namely,  Isaqueena  Mills  and  Chadwick-Hoskins  Mill,  con- 
trolled by  the  claimant.    The  contract  embodying  said  clause  was, 
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however,  acceptable  to  the  other  two  mills,  namely,  Grendle  Mills 
and  Xorris  Mills,  and  production  was  accordingly  continued  by  the 
two  last-named  plants,  however,  without  signature  of  the  formal  con- 
tract by  the  claimant,  but  undei;,the  above-stated  informal  agreement. 

3.  The  claimant  had  previously  procured  raw  material  and  had 
arranged  for  the  gauze  to  be  manufactured  in  the  following  por- 
tions by  the  following  mills : 

Yards. 

Grendle  Mills,  Greenwood,  S.  C 1,500,000 

Norris  Mills,  Cateechee,  S.  C 300,000 

Isaqueena  Mills,  Central,  S.  C 332,000 

Chadwick-Hoskins  Mill,  Charlotte,  N.  C 600,000 

tind  deliveries  were  made  to  the  satisfaction  of  the  Government  and 
paid  for  up  to  the  time  of  submitting  said  contract  embodying  the 
child-labor  clause.  Thereupon,  two  of  the  mills  above  mentioned, 
namely,  Isaqueena  Mills  and  Chadwick-Hoskins  Mill,  ceased  pro- 
duction in  connection  with  this  transaction  and  thenceforth  pass 
out  of  consideration,  no  claim  being  made  on  their  account.  Deliv- 
eries of  finished  product  were  continued  from  the  Grendle  Mills 
and  Xorris  Mills  alone  up  to  the  date  of  suspension  of  the  work  on 
account  of  the  armistice. 

4.  At  the  time  of  such  suspension  claimant  had  material  left  on  its 
hands  as  follows: 

Yards. 

Grendle  Mills 261,  602 

Norris  Mills 119, 037 

DECISION. 

It  is  the  decision  of  the  Board  that  an  informal  contract  was 
entered  into  on  September  24,  1918,  between  the  claimant  and  the 
United  States  for  the  furnishing  of  gray  gauze,  as  mentioned,  which 
was  suspended  by  the  Government  during  performance  by  the  claim- 
ant, leaving  on  claimant's  hands  approximately  380,639  yards  of 
said  gauze,  for  which  the  claimant  is  entitled  to  compensation. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  (c),  section  5,  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division,  General  Staff. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  1564. 

In  re  CLAIM  OF  ENOLE  &  HEVENOB. 

1.  CLAIM  OF  SVBCONTRACTOB.^There  can  be  no  direct  settlement  of  the 

claim  of  a  subcontractor  where  there  was  no  privity  of  contract  be* 
tween  the  Government  and  the  subcontractor. 

2.  JURISDICTION. — Since  the  power  of  the  Secretary  of  War  to  settle  a  formal 

contract  by  supplemental  asrreement  depends  upon  the  existence  of  the 
contract,  the  completion  of  the  contract  renders  nuch  settlement  im- 
possible. 
8.  CLAIM  AND  DECISION.—Claim  under  the  act  of  March  2,  1919,  by  subcon- 
tractor for  the  cost  of  repairs  to  certain  of  his  machinery  and  equipments 
Held,  claimant  is  not  entitled  to  relief. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  is  before  this  Board  upon  an  appeal  from  the  decision 
of  the  Director  of  Purchase  denying  claimant  any  part  of  the  amount 
claimed.  The  claim  is  for  $1,303.75  and  is  to  cover  the  cost  of  repairs 
to  certain  machinery  and  equipment. 

2.  The  United  States  by  Lieut.  Col.  R.  C.  Marshall,  Jr.,  Quarter- 
master Corps,  entered  into  a  formal  contract,  No.  595-1,  on  the  18th 
day  of  March,  1918  with  the  Wells  Bros.  Construction  Co.  for  the 
construction  of  Signal  Corps  warehouses  at  Middletown,  Pa.  The 
Wells  Bros.  Construction  Co.  in  turn  sublet  by  cost-plus  contract, 
with  the  approval  of  the  construction  quartermaster,  to  Engle  & 
Hevenor,  the  claimants  herein,  all  work  in  connection  with  the  tracks, 
switches,  and  grading  required  by  the  prime  contract.  The  prime 
contract  was  completed  in  July,  1918,  and  the  contractor  paid  in  full, 
and  the  claimant  herein,  as  a  subcontractor,  makes  this  claim  for  the 
cost  of  repairing  and  restoring  to  its  original  condition  the  macJiin- 
ery  and  equipment  used  by  him  in  the  performance  of  his  subcontract. 

DECISION. 

1.  The  claim  is  submitted  by  a  subcontractor  who  has  never  had 
any  direct  dealing  with  the  United  States.     There  never  having, 

774 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD   OF   CONTRACT  ADJUSTMENT.  775 

therefore,  been  any  privity  of  relation  between  the  United  States 
and  the  claimant,  no  adjustment  of  the  claim  can  be  made  directly 
with  him.  In  view  of  the  further  fact  that  the  claim  arises  upon  a 
formally  completed  contract,  and  the  power  of  the  Secretary  of  War 
to  settle  contracts  by  agreement  with  the  contractor  rests  wholly 
upon  the  existence  of  the  contract  itself,  the  completion  of  that  con- 
tract makes  settlement  by  amendment  no  longer  possible. 

2.  Aside  from  questions  of  jurisdiction  and  upon  the  merits  alone, 
it  would  appear  that  claimant  is  not  entitled  to  recover.  The  claim 
is  for  the  cost  of  machinery  claimed  to  have  been  damaged  in 
performing  the  work  under  claimant's  contract,  but  from  claim- 
ant's own  statement  it  appears  that  the  only  repairs  required  were 
made  necessary  by  ordinary  wear  and  tear  and  not  by  any  act  of  the 
United  States  or  of  the  prime  contractor.  This  constitutes  merely 
■depreciation  to  equipment,  an  item  of  claimant's  overhead  which 
will  be  presumed  has  been  paid  to  the  contractor  as  part  of  his  cost 
under  the  cost-plus  contract  under  which  he  was  performing  this 
work.  No  part  of  the  claim,  therefore,  can  be  allowed,  and  this 
Board  will  cause  an  order  to  be  made  and  filed  denying  claimant  any 
part  of  the  relief  sought. 

Col.  Delafield  and  Mr,  Henry  concurring. 
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Cases  Nos.  332,  334,  and  335. 

in  re  CLAIM  OF  HENRY  SONNEBORN  &  CO. 

1.  EVIDENCE. — Where  claimant's  witness  testifies  that  a  qnartermaster  oi&cer 

made  a  certain  aral  asrreement.  which  that  oflcer  denies  havinff  made, 
and  his  denial  is  supported  by  circumstantial  evidence,  claimant  has 
failed  to  establish  the  fact  of  an  agreement. 

2.  CLAIM  AND  DECISION.--Claim  under  the  act  of  March  2,  1919,  based  upon. 

an  oral  agreement.  This  Board  decided,  July  31,  1919,  that  claimant 
was  not  entitled  to  relief.     Held,  to  the  same  eifeot  on  rehearing. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

DECISION  ON  REHEARING. 

This  claim,  for  loss  on  materials  alleged  to  have  been  purchased 
for  the  performance  of  certain  clothing  contracts,  was  denied  by  this 
Board  on  July  31,  1919,  on  the  ground  that  the  evidence  showed  the 
purchases  were  not  made  upon  the  faith  of  oral  agreements  between 
October  19  and  November  2,  1918  as  alleged  by  the  claimant,  but 
were  made  in  anticipation  of  awards  later  recommended  to  the  Board 
of  Beview,  but  never  executed  on  account  of  the  intervention  of  the 
armistice. 

The  claimant  applied  for  a  rehearing  upon  the  ground  that  the  said 
purchases  were  made  upon  the  faith  of  an  agreement  made  with  CoL 
Hirsch  and  CoL  Stogsdall,  the  Philadelphia  Depot  Quartermaster  and 
his  assistant,  on  or  about  October  4,  1917,  alleging  that  these  officers 
then  and  there  agreed  in  substance  with  the  claimant  that  it  would 
be  awarded  contracts  to  the  extent  of  900,000  breeches,  900,000  blouses, 
and  800,000  overcoats. 

On  November  21,  1919,  a  hearing  was  aiForded  the  claimant,  at 
which  the  above-named  officers  and  the  claimant's  witnesses  appeared 
and  testified.  At  this  hearing  the  claimant  withdrew  its  contention 
that  Col.  Stogsdall  had  participated  in  any  agreement  as  alleged 
(Becord,  p.  7).  Col.  Hirsch  denied  that  he  ever  made  such  an  agree- 
ment and  showed  as  circumstances  tending  to  corroborate  his  state- 
ment that  at  the  said  time  he  was  without  authority  to  enter  into 
further  contracts  (Record,  p.  15),  and  was  about  to  leave  Philadel- 
phia for  other  duties.  Evidence  to  the  contrary  offered  by  tho- 
claimant  was  not  sufficient  to  amount  to  a  preponderance. 

DISPOSITION. 

No  agreement  as  alleged  having  been  shown,  this  claim  must  be 
denied. 
Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  2311. 

In  re  CLAIM  OF  HOROAN  LVHBER  &  MANVFACTVRINO  CO. 

1.  TELEGRAPHIC  ORDER  FOR  SUPPLIES.— Where  claimant,  after  submitting 

a  bid,  received  a  telegraphic  order  for  field  desks  which,  on  account  of 
the  intervention  of  the  armistice,  was  not  followed  by  a  formal  contract, 
there  was  an  agreement  within  the  purview  of  the  act  of  Harch  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 

an  express  informal  contract  for  medical  field  desks.  Held,  claimant  is 
entitled  to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Director 
of  Purchase,  on  a  claim  for  $571.11  on  an  informally  executed  con- 
tract under  the  following  circumstances :  The  Claims  Board,  Director 
of  Purchase,  disallowed  the  claim  on  the  ground  that  the  evidence 
submitted  did  not  establish  that  an  agreement  was  entered  into  as 
alleged  .prior  to  November  12,  1918. 

2.  The  claimant,  following  negotiations  with  (lovernment  officials, 
oral  and  by  correspondence,  upon  the  request  of  the  Government, 
submitted  on  November  4,  1918,  a  bid  for  2,000  field  desks.  No.  2, 
as  per  specifications,  at  the  price  of  $4.57  each. 

3.  On  November  5,  1918  the  claimant  received  a  telegraphic  order 
from  the  Field  Medical  Supply  Depot,  United  States  Army,  for  2,000 
field,  desks,  which  order  was  given  in  the  following  telegram  sent  by 
Lieut.  Col.  M.  A.  Reasoner: 

"Advise  number  desks,  field  No.  2,  you  can  accept,  in  addition  to 
2,000  stated  in  your  bid,  Circular  872.    Also  shipping  date." 

On  November  6  claimant  replied  by  wire  as  follows : 

"Labor  and  material  conditions  will  not  permit  increasing  our 
award  now.  Please  forward  to  us  plans  and  samples  and  arrange 
war  order  for  transportation  of  raw  material  to  our  factory." 

On  the  same  date,  November  6,  1918,  claimant  wrote  the  Field 
Medical  Supply  Depot: 

"  We  received  your  telegram  late  yesterday  afternoon,  asking  us 
to  advise  how  many  additional  field  desks,  >io.  2,  we  could  furnish 
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and  the  time  required  for  shipment  ♦  ♦  ♦.  Together  with  our 
mill  superintendent  we  have  gone  very  thoroughly  over  the  condition 
of  material  in  stock  at  this  time  and  the  labor  conditions  at  our  plant, 
neither  of  which  could  be  remedied  in  time  to  take  any  substantial 
effect  upon  this  order.  We  therefore  this  morning  wired  you : '  Labor 
and  material  conditions  will  not  permit  increasing  our  award  now. 
Please  forward  to  us  plans  and  samples  and  arrange  war  order  for 
transportation  of  raw  material  to  our  factory,'  a  copy  of  which  we 
are  enclosing  you  herewith  ♦  *  *.  We  are  preparing  to  imme- 
diately go  to  work  on  this  order  and  to  make  shipment  as  we  agreed 
in  our  proposal." 

4.  The  claimant  alleges,  under  oath,  and  it  is  nowhere  in  the  evi- 
dence controverted,  that  a  telegram  in  reply  to  said  letter  "  was  im- 
mediately received  from  Field  Medical  Supply  Depot  that  we  were 
awarded  '  2p00  desks^  field  No,  2^  as  per  specifications  attached^  to  he 
shipped  as  follows:  700  on  or  before  Dec.  loth^  1918;  haJance  an  or 
hefore  January  i-5, 1919,^  " 

5.  No  copy  of  this  last-mentioned  telegram  appears  on  the  files, 
Dut  Col.  Reasoner  admits  that  it  was  sent,  and  on  November  8  Col. 
lieasoner  wrote  claimant  that  in  response  to  its  telegram  of  Novem- 
Ijer  6  he  had  directed  shipment  to  claimant  of  a  sample  desk  No.  2, 
together  with  drawings  and  specifications  for  same;  and,  further, 
that  he  would  at  once,  upon  receiving  full  information,  take  up  the 
question  of  securing  a  shipping  pennit  or  war  order  for  the  transpor- 
tation of  the  necessary  raw  material  to  the  factory  of  claimant. 

6.  Col.  Reasoner  himself  states  in  a  letter  to  the  Director  of  Pur- 
chase, Medical  and  Hospital  Supplies  Division,  dated  June  11,  1919 : 

"  There  could  be  no  possible  question  but  that  the  award  for  field 
desks  was  given  the  Morgan  Lumber  and  Mfg.  Co.  prior  to  Nov. 
11th.  On  Nov.  5th  I  wired  the  Morgan  Lumber  &  Mfg.  Co.  re- 
Guesting  information  as  to  how  many  desks  they  could  accept  in  ad- 
dition to  the  2,000  in  bid.  Clearly,  in  this  telegram,  there  is  an  im- 
plication that  the  bid  either  has  been  or  is  to  be  awarded  them.  Their 
reply  on  the  date  of  November  6th  is  to  the  effect  that  they  could  ac- 
cept no  additional  ones,  but  requested  that  we  send  plans  and  sampled 
and  arrange  war  order  for  transportation  of  raw  material.  My  reply 
of  November  8th  states  that  I  have  requested  shipment  of  the  sample 
field  desk  and  also  the  drawings  and  specifications  for  same,  and  I 
further  informed  them  that  if  they  would  notify  me  as  to  location  of 
the  lumber  and  other  necessary  data,  that  I  would  take  up  the  ques- 
tion of  securing  a  shipping  permit  for  them.  Clearly,  this  establishes 
the  fact  that  an  agreement  is  in  existence  and  that  this  agreement  ex- 
isted prior  to  November  8  "  [1918]. 

7.  The  Government  caused  to  be  issued  a  formal  contract  for  2,000 
No.  2  desks,  which,  however,  was  not  received  by  the  claimant  until 
sifter  the  armistice  and  was  never  signed. 

8.  Immediately  upon  the  receipt  of  the  telegram  of  November  5 
the  claimant  proceeded  to  prepare  for  manufacturing  said  2,000  desks 
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and  to  that  end  incurred  obligations  or  made  expenditures  for  the 
filling  of  the  order,  which  H.  E.  Shadle,  president  and  general  man- 
ager of  the  claimant,  shows  by  affidavits  sworn  to,  respectively,  March 
27,  1919,  and  October  16,  1919,  were  incurred  or  expended  for  mate- 
rials to  fill  the  specific  order  for  these  desks  implied  in  the  telegram 
of  November  5,  and  alleges  that  such  obligations  and  expenditures 
have  been  truly  set  forth  in  his  sworn  "  Statement  relative  to  un- 
approved contract  FMSD  No.  127,"  which  appears  on  the  files  in 
this  case,  and  that  said  statement  covers  no  prospective  profits  or 
<;harges  other  than  those  shown  in  the  statement.  There  is  no  evi- 
dence before  the  Board  contradicting  either  of  these  sworn  state- 
ments. 

9.  Lieut.  Col.  Reasoner,  in  a  letter  dated  November  20,  1918,  noti- 
fied the  claimant  that  on  account  of  the  recent  armistice  the  Govern- 
ment had  adopted  the  policy  of  calling  off  all  contracts  for  supplies 
no  longer  required ;  that  this  would  be  done  through  the  Departiftent 
of  Purchase,  Storage  and  Traffic ;  that  contracts  which  had  not  been 
started  would  be  canceled,  and  that  raw  materials  would  be  diverted 
when  possible  to  other  channels,  but  if  not  possible  to  do  this  they 
would  be  purchased  by  the  Government.  As  far  as  appears  in  the 
evidence  before  the  Board,  no  such  notice  was  ever  given  by  the 
Department  of  Purchase,  Storage  and  Traffic;  but  claimant  ceased 
all  operations  with  respect  to  these  2,000  desks  after  the  receipt  of 
Lieut.  Col.  Reasoner's  letter  of  November  20,  1918.  No  hearing  was 
had  in  this  case. 

DECISION. 

An  informal  contract  exists  between  the  claimant  and  the  r^nited 
States,  within  the  purview  of  the  act  of  March  2,  1918,  known  as  the 
Dent  Act,  under  which  the  claimant  is  entitled  to  be  reimbursed  by 
the  United  States  for  such  obligations  or  expenditures  as  were  in- 
curred or  made  by  it  prior  to  November  20,  1918,  for  the  purpose  of 
fulfilling  said  contract  for  2,000  desks. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  2264. 

In  re  CLAIM  OF  NASH  MOTORS  CO. 

1.  IMPLIED  AGREEMENT. — Where  articles  are  ordered  by  an  tfnthorlzed  rep- 

resentative of  the  Secretary  of  War  and  delivered  by  a  contractor  and 
inspected,  passed,  and  accepted  by  a  Government  Inspector  at  the  plant 
of  the  contractor,  there  is  an  agreement  within  the  pnrview  of  the  act 
of  March  2,  1919. 

2.  CLAIM  AND  DECISION.^Claim  nnder  the  act  of  March  2,  1919  for  the 

value  of  articles  delivered  to  and  accepted  by  the  Ordnance  Department. 
Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919  for  $31.20,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  During  the  year  1918  the  Nash  Motors  Co.,  of  Kenosha,  Wis., 
was  furnishing  parts  for  automobile  trucks  to  the  United  States 
Government,  and  the  Government  maintained  at  the  plant  of  claim- 
ant an  inspector,  whose  duty  it  was  to  inspect  and  pass  all  parts 
ordered  by  the  Government  at  the  factory. 

3.  By  letter  of  March  12,  1918  signed  George  D.  Wilcox,  Major, 
Ordnance  Department,  by  M.  Pulford,  First  Lieutenant,  Ordnance 
Eeserve  Corps,  claimant  company  was  requested  to  ship  on  Govern- 
ment bill  of  lading  one  seat  cushion  and  one  storage  battery  to  the 
camp  ordnance  officer.  Camp  Doniphan,  Okla. 

4.  On  March  21,  1918  the  seat  cushion  and  storage  battery  were 
duly  inspected,  passed,  and  accepted  by  Michael  Lauersen  a  duly 
authorized  inspector  acting  under  the  direction  of  Lieut.  Pulford, 
and  on  the  same  day  were  shipped  on  Government  bill  of  lading  as 
requested  in  Lieut.  Pulford's  letter  of  March  12. 
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DECISION. 

1.  When  the  seat  cushion  and  storage  battery  were  inspected, 
passed,  and  accepted  by  the  Government  Inspector  at  the  plant  of  the 
company  at  Kenosha,  Wis.,  and  shipped  by  claimant  company  on 
Government  bill  of  lading  as  directed,  a  contract  arose  between  the 
Government  and  the  claimant  within  the  purview  of  the  act  of  March 
2,  1919,  under  which  the  claimant,  Nash  Motors  Co.,  is  entitled  to 
the  payment  of  this  claim. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  Form  C  to 
the  Claims  Board,  Ordnance  Department,  for  action  in  accordance 
with  this  decision. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  1753. 

In  re  CLAIM  OF  BROWN  CO. 

1.  TJNAHORTIZED  FACILITIES. — Where  the  claimant,  at  the  request  of  the 

Oovernnient,  agreed  to  create  facilities  and  the  capacity  for  the  produc- 
tion of  a  certain  amount  of  a  certain  article  daily,  and  the  Govern- 
ment agreed  to  purchase  an  undetermined  amount  of  claimant's  product 
at  a  price  which  would  cover  the  amortization  of  claimant's  expendi- 
tures necessary  for  creating  said  additional  facilities,  and  where  claim- 
ant's production  was  stopped  before  claimant  had  received  a  sufficient 
amount  to  cover  said  amortization,  there  resulted  an  implied  contract 
to  pay  claimant  the  difference  between  the  amount  expended  in  develop- 
ing said  capacity  and  the  present  value  of  the  facilities  so  procured,  less 
amount  already  amortized. 

2.  CLAIM  AND  DECISION. — This  is  a  Class  B  claim  under  the  act  of  Harch  2, 

1919  for  $20,928.28  for  unabsorbed  amortization  on  facilities.  Held, 
claimant  is  entitled  to  relief. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  B  claim  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17  for  $20,928.28  damages  sustained  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  with  the 
Government  through  Maj.  William  McPherson,  Ordnance  Depart- 
ment, United  States  Army,  acting  under  direction  of  the  Chief  of 
Chemical  Warfare  Service,  for  the  increase  of  existing  facilities 
and  construction  of  a  hew  plant  for  the  manufacture  of  sulphur 
monochloride. 

2.  The  claimant  was  engaged  in  the  manufacture  of  chemicals,  in- 
cluding carbon  tetrochloride,  and  was  regarded  by  the  department  as 
a  possible  source  of  supply  of  sulphur  monochloride. 

3.  When  the  need  of  mustard  gas  of  which  sulphur  monochloride 
was  an  important  component  was  realized,  a  meeting  was  called  by 
the  Chemical  Warfare  Service  at  Baltimore  on  May  27,  1918  which 
was  attended  by  several  chemical  manufacturers  from  whom  the  Gov- 
ernment expected  to  procure  its  requirements  of  this  component.  The 
Government  was  represented  by  Maj.  Gen.  William  L.  Sibert,  Chief 
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of  the  Chemical  AVarfare  Service ;  Col.  Williftm  H.  Walker,  command- 
ing officer,  Edgewood  Arsenal ;  Lieut.  Col.  Raymond  F.  Bacon,  Chem- 
ical Warfare  Service,  American  Expeditionary  Forces;  and  Maj.  Wil- 
liam McPherson. 

4.  The  Government's  requirements  of  sulphur  monochloride  were 
outlined  and  the  several  manufacturers  were  informed  that  they 
would  be  expected  to  supply  the  Government  with  the  needed  quan- 
tity of  sulphur  monochloride. 

5.  On  the  same  day  Maj.  McPherson  instructed  the  claimant  to 
discontinue  the  manufacture  of  carbon  tetrochloride  for  its  civilian 
business  and  to  convert  that  plant  to  the  manufacture  of  sulphur 
monochloride  at  once.  The  claimant  was  also  directed  to  construct 
the  necessary  additional  facilities  to  insure  a  total  daily  production 
of  10  tons. 

6.  Under  date  of  June  3, 1918  Maj.  McPherson  wrote  to  the  claim- 
ant stating  a  procurement  order  would  be  issued  for  200  tons  of  sul- 
phur monochloride  in  order  to  cover  its  early  production  and  that  as 
soon  as  possible  a  "  long-time  "  contract  would  be  prepared.  Con- 
tract No.  1374  for  200  tons  was  issued  in  due  course  and  contract 
No.  4733  was  issued  on  September  9, 1918  for  600  tons. 

7.  Prior  to  the  Baltimore  meeting  the  Government  had  procured 
its  sulphur  monochloride  requirements  mainly  from  one  producer 
whose  existing  facilities  and  efficiency  enabled  it  to  sell  this  chemical 
at  4^  cents  per  pound.  Recognizing  the  necessity  of  amortizing  in- 
creased facilities  and  the  expense  incident  to  starting  the  production 
of  a  new  product,  the  price  agreed  upon  at  the  meeting  to  be  paid 
to  the  new  producers  was  7  cents  per  pound.  The  contracts  awarded 
to  the  claimant  at  that  figure  were  intended  to  cover  the  amortiza- 
tion of  the  cost  of  plant  changes  and  increased  facilities. 

8.  The  performance  of  contract  No.  1374  was  completed  and  when 
contract  No.  4733  was  suspended,  there  remained  about  250,000 
pounds  of  sulphur  monochloride  to  be  delivered.  No  claim  has  been 
made  on  account  of  the  suspension  of  contract  No.  4733  except  in  so 
far  as  this  claim  relates  thereto. 

DECISION. 

1.  On  or  about  May  27,  1918  claimant  agreed  to  create  a 
capacity  for  the  production  of  10  tons  of  sulphur  monochloride 
daily.  The  Government  agreed  to  purchase  an  undetermined  amount 
of  this  chemical  at  a  price  which  would  cover  the  amortization  of 
the  expenditures  necessary  for  additional  facilities.  The  claim- 
ant is  entitled  to  be  paid  the  difference  between  the  amount  so  ex- 
pended in  developing  a  capacity  for  sulphur  monochloride  and  the 
present  value  of  the  facilities  so  procured,  less  that  portion,  if  any, 
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of  this  difference  which  has  been  already  paid  to  claimant  in  tho 
purchase  price  paid  for  the  material  delivered  to  the  Government. 

DISPOSITION. 

1.  The  War  Department  Board  of  Contract  Adjustment  hereby 
transmits  its  decision  to  the  Claims  Board,  Chemical  Warfare  Serv- 
ice, for  recommendation  to  the  Secretary  of  War  of  a  fair  and  equi- 
table basis  upon  which  the  agreement  should  be  adjusted,  paid,  and 
discharged,  and  for  further  procedure  in  the  manner  provided  in 
subsection  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division,  General  Staff. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.   1743. 

In  re  CLAIX  OF  CANTOH  METAL  CEILING  CO. 

1.  ALLOWANCE  FOR  DIES. — Where  for  the  purpose  of  interesting  manufac- 

turers in  the  production  of  steel  helmets  a  duly  authorized  representa- 
tive of  the  Government,  at  a  meeting  of  manufacturers,  including  the 
claimant,  states  that  the  Government  will  make  an  allowance  to  such 
manufacturers  as  are  chosen  as  contractors,  and  several  manufacturers 
are  so  selected,  claimant,  who  is  not  so  selected,  but  who  afterwards  at 
its  earnest  solicitation  obtains  an  experimental  order,  in  which  no  men- 
tion of  such  allowance  is  made,  is  not  entitled  to  such  allowance. 

2.  CLAIK  AND  DECISION. — Claim  under  act  of  Maroh  2,  1919,  for  an  allow* 

ance  of  f  2,500.    Held,  claimant  not  entitled  to  recover. 

Mr.  Harding  writing  the  opinion  of  the  Board, 

This  is  a  Class  B  claim  transmitted  to  us  from  the  Ordnance  Claims 
Board.  The  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Tra  IBi! 
Division  Supply  Circular  No.  17,  1919,  for  $2,500,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

FINDINGS  OF  FACT. 

The  board  finds  the  following  to  be  the  facts. 

1.  Early  in  the  year  1917  the  Government  conceived  the  idea  of 
having  manufactured  for  it  a  very  large  number  of  steel  helmets,  li 
seems  that  nothing  in  particular  was  known  in  the  United  States  at 
that  time  about  steel  helmets  or  their  manufacture,  and  after  obtain- 
ing from  the  British  Ordnance  Department  certain  knowledge  as  to 
how  to  proceed,  A,  T.  Simonds,  a  Captain  in  the  Ordnance  Reserve 
Corps,  United  States  Army,  whose  chief  was  Col.  Babbitt,  afterwards 
Gen.  Babbitt,  was  authorized  to  proceed  to  make  contracts  and  get 
production  of  helmets  up  to  the  requirements  of  the  War  Depart- 
ment, subject  to  the  contracts  being  approved  and  signed  by  Gen. 
Babbitt.  For  the  purpose  of  getting  manufacturers  interested,  Capt. 
Simonds  called  two  meetings  of  persons  interested  in  and  who  were 
familiar  with  the  operation  of  pressing  metals  into  automobile  bodies, 
mud  guards,  rear  axles,  and  similar  operations,  believing  they  would 
have  more  knowledge  than  anybody  else  as  to  forming  metal  objects 
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by  pressure,  but  believing  at  the  same  time  that  the  pressing  of  steel 
for  helmets  was  so  far  different  from  accustomed  objects  that  he 
would  have  difficulty  in  finding  adequate  facility  for  pressing  the 
number  of  helmets  required.  One  of  the  meetings  was  held  in  New 
York  and  one  of  them  in  Phila4elphia,  some  time  in  the  month  of 
June,  1917.  At  these  meetings  a  large  number  of  manufacturers  of 
the  kind  designated  were  present  and  Capt.  Simonds  showed  them 
the  material  out  of  which  it  was  desired  that  the  helmets  should  be 
pressed,  as  well  as  the  shape,  and  told  them  that  a  large  number  of 
helmets  would  be  needed.  He  also  stated  to  the  assembled  manufac- 
turers at  one  or  the  other  of  these  meetings,  and  perhaps  at  both,  that 
the  Government  would  make  an  allowance,  to  such  manufacturers  as 
were  chosen  for  contractors,  of  $2,500  for  the  manufacture  or  instal- 
lation of  dies.  Contrary  to  his  expectation  of  there  being  few  or  no 
manufacturers  willing  to  take  upon  themselves  the  pressing  of  these 
helmets,  he  was  overburdened  immediately  with  manufacturers  of 
large  capacity  who  were  willing  and  wanted  to  do  this  pressing  work, 
and  it  was  at  once  decided  that  the  Government  would  not  permit  any 
order  of  less  than  100,000  helmets  to  be  given  out,  and  he  decided  that 
he  would  not  give  contracts  to  more  than  eight  pressing  concerns. 
This  was  about  the  1st  of  July,  1917,  and  this  information  was  trans- 
mitted or  told  to  the  claimant  in  this  case,  according  to  its  own  testi- 
mony. 

2.  At  one  of  these  meetings,  and  perhaps  at  both  of  them,  the 
claimant  was  represented  by  one  of  its  officers  and  it  was  very  de- 
sirous of  taking  over  a  Government  contract.  Before  Capt.  Simonds 
selected  the  eight  manufacturers  to  whom  he  should  give  contracts, 
he  visited  a  large  number  of  the  plants  of  the  manufacturers  who 
had  applied  for  contracts  or  who  were  desirous  of  doing  the  work; 
and  where  he  could  not  visit  the  plants  himself  he  sent  his  assistant, 
Lieut.  E.  D.  Perry,  to  examine  the  plants  as  to  their  facilities,  equip- 
ment, standing,  etc.,  who  should  make  reports  to  him  on  these  subjects. 

3.  After  Capt.  Simonds  had  selected  the  eight  concerns  to  whom 
the  Government  would  give  contracts  for  the  making  of  the  helmets, 
and  to  whom  he  should  limit  the  manufacture,  the  claimant  here  was 
very  insistent  that  it  should  be  allowed  an  opportunity  to  manu- 
facture and  should  be  considered  the  ninth  in  the  list.  Before  this 
time  claimant  had  been  given  a  few  sheets  of  metal  with  which  to 
experiment  and  had  shown  that  it  could  in  a  small  way  make  as 
good  a  helmet  as  any  of  the  manufacturers  afterwards  chosen  to 
become  Government  contractors.  At  claimant's  insistance  for  an 
opportunity  to  show  what  it  could  do,  Capt.  Simonds  told  the  claim- 
ant to  get  into  communication  Avith  Lieut.  Perry,  who  would  look 
over  claimant's  plant  and  report  to  him.     Claimant  did  so,  and 
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Lieut.  Perry  visited  claimant's  plant  on  or  about  September  5,  1917 
and  reported  to  Capt.  Simonds  that  claimant  was  not  equipped  for 
a  quantity  manufacture  of  helmets;  that  it  was  equipped  only  with 
drop  presses,  which  were  not  best  adapted  for  the  pressing  of  helmets, 
or  the  pressing  of  them  in  quantities;  and  therefore  Capt.  Simonds, 
having  already  a  sufficient  number  of  contractors  to  take  care  of  the 
Government's  requirements,  reiterated  his  conclusion  not  to  make  the 
claimant  one  of  the  Government  contractors. 

4.  The  claimant  here  bases  its  claim  for  $2,500  for  procuring  or 
manufacturing  dies  on  the  general  statement  which  Capt.  Simonds 
made  to  the  assembled  manufacturers  in  June,  1917  at  Philadelphia 
and  at  New  York,  and  on  a  conversation  had  with  Lieut.  Perry  at  its 
office  at  Canton,  Ohio,  on  September  5,  1917,  and  on  a  subsequent 
conversation  claimed  to  have  been  had  with  Capt.  Simonds  after 
that  date  but  not  at  a  time  precisely  fixed.  Claimant  does  not  assert 
precisely  that  Lieut.  Perry  promised  the  $2,500,  but  the  general  effect 
of  its  testimony  seems  to  be  that  Lieut.  Perry  told  claimant's  officer, 
Mr.  Weirich,  that  the  Government  was  allowing  the  $2,500  for  dies 
to  the  contractors  who  had  been  or  would  be  selected  (pp.  18  and  21, 
Record) ;  and  this  seems  also  to  be  the  general  effect  of  the  testimony 
of  Lieut.  Perry.  On  September  4,  1917,  the  day  before  Lieut.  Perry 
visited  the  claimant's  plant,  Capt.  Simonds  wrote  the  claimant  a  letter 
which  claimant  received  after  Lieut.  Perry's  visit,  as  follows: 

"  For  your  information,  the  department  has  adopted  manganese 
steel,  and  production  is  just  started.  Eight  pressing  concerns  have 
been  selected  to  proceed  with  dies.  No  smaller  production  than  2,000 
per  day  is  considered  economical,  and  if  all  of  the  eight  make  their 
quota,  it  will  be  impossible  to  consider  any  further  bidders." 

5.  The  claimant,  however,  w-ould  not  take  no  for  an  answer  and 
kept  insisting  upon  getting  a  contract  for  some  of  the  helmets,  and 
in  a  conversation  had  with  Capt.  Simonds,  Capt.  Simonds  attempted 
to  discourage  any  further  enterprise  on  the  part  of  claimant  with 
reference  to  these  helmets,  but  finally  told  the  claimant,  as  appears 
in  Capt.  Simonds's  testimony  (p.  62,  Record) :    • 

"An  order  for  2,000  experimental  helmets  was  given  them  at  their 
continuous  solicitation,  because  thev  were  very  much  interested,  and 
they  were  distinctly  told,  as  I  recall,  that  they  did  this  at  their  own 
risk  and  liability  and  in  case  we  could  get  them  steel,  which  was  very 
difficult  to  obtain,  and  that  they  must  assume  all  experimental  costs." 

And  at  page  53,  Record : 

"  We  did  not  think  they  were  fitted,  but  if  they  thought  they  could 
make  2,000  of  these  up  at  their  own  expense  and  wanted  to  do  so, 
we  would  try  to  get  them  2,000  sheets  of  steel  on  which  to  experi- 
ment."   (See  also  p.  75,  Record.) 
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Lieut.  Perry  testified  explicitly  that  he  was  not  a  contracting  offi- 
cer ;  that  he  did  not  say  anything  to  claimant  at  the  only  time  he  ever 
saw  claimant,  September  5,  1917,  that  would  induce  claimant  to  go 
ahead,  nor  did  he  say  anything  to  claimant  which  w^ould  lead  it  to 
believe  that  it  would  be  allowed  $2,500,  or  any  other  sum,  on  accoun" 
of  equipment.  Claimant,  in  its  i^etition  for  relief  dated  June  28, 
1919,  states: 

"  Capt.  Simonds  did  not  specifically  state  that  we  would  or  would 
not  be  given  this  die  allowance,  but  we  naturally  inferred  that  we 
would  receive  the  same  consideration  in  this  respect  as  the  other 
manufacturers  who  were  awarded  experimental  orders  for  helmets.'- 

6.  On  September  22, 1917  a  purchase  order  was  given  to  the  claim- 
ant for  2,000  helmets  at  the  price  of  50  cents  each,  signed  by  E.  B. 
Babbitt,  Colonel,  Ordnance  Department,  United  States  Army,  which 
v/as  received  by  the  claimant  September  27,  1917,  accepted  by  it, 
blue-print  specifications  with  reference  thereto  having  been  before 
sent  to  claimant,  and  subsequently  to  the  purchase  order  the  Gov- 
ernment furnished  to  the  claimant  2,000  plates  of  steel  out  of  which 
to  press  helmets  in  question,  and  the  plates  were  subsequentl}^  pressed 
and  paid  for.  The  pressing  resulted  in  1,565  helmets  and  435  spoiled 
plates.  A  subsequent  allowance  of  20  cents  per  helmet  was  made  and 
paid  to  the  claimant  for  finishing  them  up. 

Claimant  testified  that  the  $2,500  claimed  in  this  case  for  the 
manufacture  of  the  dies  was  expended  after  receiving  the  purchase 
order.     No  further  contract  was  given  to  the  claimant. 

DECISION. 

1.  The  above  facts  bring  us  irresistibly  to  the  conclusion  that  there 
was  no  contract  between  the  claimant  and  the  Government  by  which 
the  Government  agreed  to  pay  the  claimant  the  $2,500  in  question. 

We  might  well  rest  the  case  on  the  well-known  legal  principle  that 
all  talks,  negotiations,  propositions,  and  side  remarks  of  the  parties 
had  or  made  before  the  purchase  order  were  merged  in  the  purchase 
order,  which  by  its  ietcceptance  and  performance  became  a  written 
contract;  but  it  seems  proper  also  to  remark  that  the  dealings  of 
Capt.  Simonds  and  Lieut.  Perry  with  the  claimant  were  perfectly 
straightforward  and  open  and  that  any  expenditure  made  by  the 
claimant  relying  thereon  was  to  be  and  was  at  its  own  risk.  The  de- 
sire of  the  claimant  to  become  a  Government  contractor  was  a  laud- 
able ambition,  even  after  it  was  advised  that  the  Government's  quota 
of  desired  manufacturers  was  full ;  but  the  evidence  is  very  clear  that 
claimant's  desire  to  get  contracts  and  to  become  the  ninth  on  the  list, 
as  expressed  by  its  witness  on  the  hearing,  was  so  great  that  it  was 
willing  to  and  did  take  the  business  risk  of  making  the  expenditures 
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for  which  it  is  now  making  claim.  The  claimant  was  at  no  time 
bound  to  do  so  by  any  contract.  The  mere  courtesy  shown  it  by  the 
Gorernment  officers  can  not  be  construed  into  a  contract,  nor  can  a 
contract  be  inferred  from  the  facts.  The  claimant  dii  not  become  a 
Oovernment  contractor  in  the  sense  in  which  the  words  were  used 
and  in  which  they  should  have  been  unden^tood. 
The  claim  should  be  disallowed. 

DISPOSITION. 


The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  McCandless  concurring. 
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Case  No.  247. 

I7i  re  CLAIM  OF  THE  LAWSON  AIRCRAFT  CORPORATION. 

1.  E3*ENSES  nsr  ANTICIPATION  OF  CONTRACT.— Where  a  Government  agent 

told  an  aeroplane  manufacturer  that  if  it  would  demonstrate  its  ability 
to  .produce  satisfactory  aeroplanes  in  production  quantities,  and  satisfy 
the  Procurement  Division  that  its  company  was  financially  able  to  ga 
through  with  the  contract,  he  would  recommend  it  for  an  award,  and 
that  an  oficer  of  the  Procurement  Division  told  claimant  company  it 
would  have  to  show  a  deposit  of  f60,000  before  they  would  give  it  & 
contract,  and  claimant  company  did  so  qualify  in  November,  but  the 
contract  was  not  placed  by  reason  of  the  armistice,  there  is  no  ag^ree- 
ment,  express  or  implied,  whereby  the  Government  is  obligated  to  re- 
imburse claimant  for  the  amount  expended  in  preparation. 

2.  CLAIM  AND  DECISION.— Claim  is  made  under  the  act  of  March  2,  1919,  for 

$84,631.49,  alleged  expenses  in  preparing  to  make  aeroplanes.  Held^ 
claimant  is  not  entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  ilarch  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and 
Traffic  Division  Supply  Circular  No.  17,  1919,  for  $84,631.49,  by  rea- 
son of  an  agreement  entered  into  between  the  claimant  and  the  United 
States  on  or  about  April  20, 1917,  and  thereafter. 

2.  Claimant's  counsel  stated  that  the  claim  should  be  divided  into- 
three  periods:  First,  in  April,  1917  (p.  7),  the  claimant  was  told 
by  Col.  V.  E.  Clark  to  go  ahead  and  demonstrate  its  ability  to  build 
an  aeroplane  in  accordance  with  specifications  furnished,  and  that  the- 
claimant  did  so  and  expected  to  obtain  a  contract  thereafter;  second^ 
that  about  February  20,  1918,  Howard  Coffin,  chairman  of  the  Air- 
craft Board,  informed  Mr.  Law^son  that  it  was  the  policy  of  the 
Government  not  to  award  contracts  to  small  concerns,  and  that 
if  the  claimant  could  prepare  itself  to  finance  and  manufacture  a 
large  number  of  aeroplanes  (p.  5)  he  would  be  glad  to  recommend 
the  claimant  for  such  a  contract ;  that  the  claimant  thereupon  secured 
an  option  on  a  large  plant  and  arranged  to  finance  a  large  production ; 
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-and,  third,  that  on  or  about  September  9, 1917,  C.  W.  Nash,  assistant 
manager  of  Aircraft  Production,  made  statements  from  which  the 
claimant  understood  that  the  Government  would  award  claimant  a 
<x)ntract  for  the  manufacture  of  100  JN'-4D  training  planes,  and 
thereafter  the  Procurement  Division  advised  the  purchase  of  said 
planes  from  the  said  claimant,  but  the  contract  recommended  by 
the  Procurement  Division  was  never  executed. 

3.  The  first  period:  Mr.  Lawson  testified  (pp.  125  and  126)  that  in 
April,  1917,  he  called  on  Col.  V.  E.  Clark  and  spoke  to  him  about 
building  a  scout  machine  which  Col.  Clark  said  the  Government  did 
not  need ;  that  Col.  Clark  then  gave  him  specifications  No.  1001  and 
said,  in  substance : 

"  That  is  the  type  of  machine  we  need  now.  I  would  advise  you 
to  build  some  of  those  machines  *  *  *  you  will  have  to  demon- 
strate your  ability,  of  course,  to  build  these  ships  according  to  speci- 
fications." 

Mr.  Lawson  testified  (p.  127) : 

"  I  acted  under  the  advice  of  Col.  Clark  in  building  a  primary 
type  aeroplane  with  the  understanding  that  we  would  get  a  contract 
later  on,  although  Col.  Clark  never  stated  outright  to  me  that  we 
w^ould  get  one." 

Lieut.  Col.  Clark  testified  (p.  138)  that  in  April,  1917,  he  was  a 
captain  in  the  Aviation  Section  of  the  Signal  Corps;  that  he  does 
not  remember  the  said  conversation;  (p.  141)  at  that  time  the 
practice  was  in  his  department  to  tell  designers  who  submitted  de- 
signs to  the  Government  that  if  they  could  afford  to  do  so,  without 
the  Government  taking  any  responsibility,  to  go  home  and  build 
aeroplanes  to  a  certain  design ;  and  that  he  sometimes  issued  sets  of 
specifications ;  (p.  144)  that  his  duty  was  entirely  advisory,  and  that 
he  passed  on  designs  and  made  recommendations. 

4.  The  second  period  relating  to  claimant's  dealings  with  Howard 
E.  Coffin. 

Alfred  E.  Lawson  testified  that  about  February  20, 1918,  he  talked 
with  Howard  E.  Coffin,  who  said  (p.  65) : 

"  He  preferred  to  give  me  a  large  order  or  none  at  all  *  *  * 
he  did  not  think  it  good  policy  to  give  out  small  orders  *  *  ♦ 
that  if  I  could  get  some  financial  men  up  in  Wisconsin  to  sort  of  back 
up  our  company  where  it  would  appear  we  could  build  a  large  num- 
ber of  machines  *  *  *  that  he  would  be  glad  to  see  that  we  got 
an  order  (p.  66).  Mr.  Coffin  stated  specifically  that  we  would  have 
to  be  able  to  build  about  500  machines  to  take  an  order  for  anywhere 
from  500  to  2,000  (p.  69).  He  told  me  I  would  have  to  be  backed  up 
by  responsible  financial  men  who  would  agree  to  see  this  thing 
through  if  they  should  give  me  an  order." 

On  March  9, 1918,  Mr.  Lawson  telegraphed  and  on  March  11, 1918, 
wrote  Mr.  Coffin  that  the  claimant  had  followed  the  instructiops^mil^ 
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was  ready  to  sign  a  contract,  and  on  March  11, 1918,  Mr.  Coffin  tele- 
graphed him  as  follows : 

"  I  am  bringing  matter  of  your  wire  March  9,  to  attention  of  Air- 
craft Board  and  also  to  both  War  and  Navy  Departments." 

Howard  E.  Coffin  testified  (p.  82)  that  at  the  time  of  his  conver- 
sation with  Mr.  Lawson  on  February  20,  1918,  he  was  chairman  of 
the  Aircraft  Board;  that  his  duties  were  advisory;  that  in  his 
conversation  with  Mr.  Lawson  he  said : 

Page  84 : 

"  I  have  not  any  doubt  that  I  stated  to  him  that  if  he  desired  to 
obtain  the  favorable  consideration  of  the  departments  that  he  ought 
to  place  himself  in  a  position  to  build  not  less  than  500  planes,  and 
T  obviously  could  not  and  certainly  would  not  make  him  a  definite 
promise  of  orders." 

Page  85  : 

"Of  course,  I  do  not  recall  our  whole  lunch- table  conversation 
with  accuracy,  but  am  sure  that  my  talk  to  him  was  in  the  nature  of 
advice  as  to  what  I  felt  he  should  do  in  order  to  interest  the  depart- 
ments in  his  manufacturing  institution." 

Shortly  thereafter  Mr.  Coffin  resigned  from  the  Aircraft  Board 
and  Mr.  H.  B.  Thayer  took  his  place  as  chairman.  Mr.  Thayei 
testified  (p.  58)  that  Mr.  Bloodgood,  of  Milwaukee,  called  and 
stated  the  Lawson  Aircraft  Co.  was  anxious  to  get  aircraft  business; 
that  he  did  not  remember  the  details  of  the  conversation  (p.  60) ; 
that  at  the  time  he  was  appointed  the  Aircraft  Board  had  no 
authority  to  purchase :  its  duties  were  advisory. 

5.  The  third  period  relates  to  the  alleged  order  for  1(K)  JN-4D 
training  planes. 

C.  W.  Xash  states  in  his  affidavit  of  July  10,  1919,  that  in  August, 
1918,  he  was  assistant  to  John  D.  Ryan,  in  charge  of  production 
engineering;  that  A.  W.  Lawson  called  on  him  at  Dayton,  Ohio, 
and  he  Remembers  telling  Mr.  Lawson  he  was  doubtful  of  Mr.  Law- 
son's  ability  to  manufacture  airplanes  on  a  production  basis,  due  to 
his  lack  of  finance  and  manufacturing  facilities;  and  he  stated  to 
Mr.  Lawson : 

"  That  if  he  could  satisfy  the  Purchasing  Department  of  the  Air- 
craft of  his  ability  to  properly  finance  and  produce  the  planes  that 
I  would  instruct  the  Purchasing  Department  to  place  an  order  with 
him  for  100  planes  at  the  same  price  that  the  Government  was  then 
paying  the  Curtiss  Co.  for  the  same  type  of  machines." 

Mr.  Alfred  W.  Lawson  testified  (p.  128)  that  on  September  9, 
1918,  a  conference  was  held  at  Dayton,  Ohio,  at  which  Mr.  C.  W. 
Nash,  A.  A.  Landon,  and  Col.  Mixter  were  present;  that  he  was 
asked  by  Mr.  Nash  at  said  meeting  if  he  would  take  an  order  for 
100  JN-4D  machines;  that  Mr.  Nash  then  asj^ejigj^i^gj^^^f^uld 
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write  a  letter  to  that  effect,  and  he  thereupon  wrote  a  letter 
directed  to  C.  W.  Nash,  Assistant  Director  of  Aircraft  Production, 
dated  Dayton,  Ohio,  September  9,  1918,  which  reads  as  follows : 

"  SuHect :  100  JN--4  training  planes. 

"  1.  The  Lawson  Aircraft  Corporation  is  willing  to  accept  an  order 
from  the  United  States  Government  for  100  JN-4  training  planes 
at  the  prevailing  price  as  given  other  concerns  for  the  manufacture 
of  this  type  of  machine. 

"  2.  'f he  Lawson  Aircraft  Corporation  agrees  to  begin  delivery  on 
some  of  these  machines  within  four  (4)  months  from  the  date  that 
the  order  is  received  and  to  average  more  than  one  (1)  machine  a 
day  delivered  thereafter  until  the  full  100  machines  have  been  de- 
livered. 

"  3.  The  Lawson  Aircraft  Corporation  will  finance  the  building 
of  these  100  planes  and  will  not  expect  the  Government  to  do  any  of 
the  financing  of  it. 

"  4.  The  Lawson  Aircraft  Corporation  will  expect  that  the  Govern- 
ment will  cooperate  with  it  and  render  whatever  assistance  that  it 
renders  other  concerns  in  overcoming  delays  in  materials  that  are 
needed  for  this  work. 

"  5.  This  letter  shall  be  considered  as  a  basis  and  not  a  part  of  the 
contract  as  finally  written." 

Mr.  Lawson  states  (p.  131)  that  Mr.  Landon  told  him  the  above 
letter  was  an  agreement  and  that  he  thought  it  was  an  agreement. 

A.  A.  Landon  testified  (p.  89)  that  after  May  10,  1918,  he  was 
Chief  of  the  Aircraft  Production.  It  was  Mr.  Laiidon's  duty  to 
recommend  facilities  to  the  Procurement  Division.  His  duties  were 
advisory.    He  testified  : 

Page  91  : 

"  We  agreed  to  give  Mr.  Lawson  an  order  for  100  JN-4D  planes 
*  *  *  i/i  Dayton  hetween  Mr.  Nash^  Mr,  Lawson^  and  myself, 
if  my  recollection  is  correct.  It  was  afterwards  confirmed.  We 
agreed  that  he  was  to  get  an  order  for  100  planes." 

Page  95 : 

"  He  was  to  satisfy  the  Purchasing  Department  as  to  their  usual 
requirements,  which' were  as  to  his  financial  ability  to  go  through 
with  the  order  and  all  that." 

Page  98  : 

"  Question.  Did  you  say  they  would  get  orders  or  be  given  con- 
sideration ? 

"  Answer.  I  may  have  said  it  either  way.  The  fact  of  the  matter 
is,  we  were  in  a  position  when  we  had  no  orders  to  place  for  train- 
ing planes.  We  had  training  planes  in  storage  and  when  the  orders 
did  come  along  Mr.  Lawson  was  in  consideration  for  an  order  for 
training  planes. 

"  Question.  Each  time  you  mentioned  giving  orders  to  the  claim- 
ant.   Then  you  qualified  that  further. 
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"  Answer.  I  do  not  remember  definitely  ever  promising  anybody  a 
definite  order.    It  would  not  be  good  business  to  do  it." 

Page  100: 

"  We  did  narrow  down  to  telling  Mr.  Lawson  along  about  Septem- 
ber that  if  he  would  take  a  fixea-price  contract  at  the  same  price 
that  the  other  manufacturers  were  receiving  we  would  give  him  an 
order  for  100  planes,  ^o^v^  the  execution  of  that  order  and  his 
satisfjang  the  contracting  officers  and  the  procurement  officers  as  to 
his  responsibility  and  all  of  that  was  in  process,  I  take  it,  when  the 
armistice  w^as  signed,  because  the  thing  never  came  back  to  me  from 
that  time  on." 

Page  102: 

"  What  really  happened  in  the  thing  was  that  when  the  Military 
Aeronautics  made  their  requisitions,  then  we  made  recommendations 
as  to  facilities  to  Potter  and  Ryan  and  through  Downing  and  his 
organization  back  to  Potter  for  signatures. 

"  Question.  When  you  had  the  conversation,  then,  w4th  Mr.  Law- 
son,  did  you  state,  in  effect,  that  you  would  send  a  requisition  to  the 
Purchasing  Department  recommending  the  purchase  of  100  JX-4:D 
planes  ? 

"  Answer.  For  100  JN-4D's ;  yes.  It  was  a  final  order,  so  far  as 
we  were  concerned,  if  he  met  the  necessary  conditions  of  the  contract. 
It  would  not  be  a  final  order  until  it  was  signed." 

•  Page  103: 

"Did  you  in  your  conversation  say  anything  which  would  lead 
him  to  the  conclusion  that  he  had  an  absolute  contract  or  the  essen- 
tials of  a  contract  with  the  Government? 

"  Answer.  Certainly  not.  It  would  not  be  in  our  power  to  make 
such  a  statement." 

On  September  19,  1918,  Mr.  Lawson  telegraphed  C.  W.  Xash : 

"Have  not  heard  anything  further  regarding  our  conference  at 
Dayton.     Can  we  expect  something  definite  this  week?" 

and  received  the  following  day  a  telegram  from  Mr.  Nash  as  follows : 

"Production  Division,  Washington:  Advise  purchase  requisition 
placed  with  Procurements  Division.  Suggest  you  communicate  Mr. 
Fletcher,  chief  of  that  division." 

Mr.  Lawson  then  telegraphed  Mr.  Fletcher  on  September  20,  1918, 
as  follows: 

"C.  W.  Nash  suggests  our  communicating  with  you  relative  to 
100  JN-4:  training  planes." 

Mr.  Fletcher  replied  on  September  30,  1918 : 

"  I  will  be  in  Dayton  Wednesday  and  Thursday,  at  which  time 
I  shall  take  up  your  telegram  with  Mr.  Nash  and  communicate  with 
you." 

Mr.  Lawson  met  Mr.  Fletcher  in  Dayton  and  was  introduced  to 
Col.  H.  S.  Brown,  Chief  of  the  Finance  Division,  who  told  Mr.  Law- 
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son  he  must  furnish  letters  showing  that  the  claimant  was  a  respon- 
sible concern.  On  October  3,  1918,  Mr.  Lawson  met  Col.  Brown  in 
Washington,  and  delivered  to  him  letters  from  responsible  parties 
in  Wisconsin.  On  October  14,  1918,  Mr.  Lawson  was  informed  by 
Col.  Downing  that  it  would  be  necessary  for  the  claimant  to  have 
$60,000  on  deposit  before  the  Government  would  sign  a  contract  for 
the  construction  of  100  JN-4  training  planes.  On  November  1,  1918 
he  (Mr.  Lawson)  telegraphed  J.  G.  Fletcher,  Chief  of  Aircraft  Pro- 
curement, that  the  claimant  had  deposited  the  $60,000  in  the  bank. 
On  November  4,  1918,  Mr.  Lawson  met  Mr.  Fletcher  in  Washington 
and  was  told  that  it  was  necessary  to  wait  another  week  or  10  days 
before  anything  could  be  done.  On  November  4,  1918,  Mr.  Fletcher 
wrote  the  claimant  as  follows : 

"  You  will,  I  realize,  be  disappointed  that  Mr.  Alfred  W.  Lawson, 
your  vice  president  and  general  manager,  has  not  succeeded  in  se- 
curing from  this  division  of  the  United  States  Government  an  order 
for  100  JN-4D  training  planes.  You  had,  through  Mr.  Lawson, 
every  reason  to  feel  that  when  your  financial  position  was  squared 
with  our  views  of  the  matter,  a  formal  order  for  the  planes  in  Ques- 
tion.would  be  forthcoming  from  me.  However,  since  the  date  or  my 
request  that  the  Lawson  Aircraft  Corporation  should  place  in  bank 
additional  working  capital,  so  that  the  total  would  show  $60,000.00  in 
bank,  and  to-day  there  has  been  a  decided  change  in  the  training 
program,  which  leaves  me  without  a  purchase  requisition  upon  which 
to  base  an  order.  It  may  be  that,  within  a  few  weeks,  we  shall  be  in 
a  position  to  place  other  orders  for  JN-4D  planes,  in  which  event 
the  Lawson  Aircraft  Corporation  will  stand  before  us  as  a  preferred 
source  of  supply  and  will,  without  doubt,  be  used.  Should  there  be 
a  happy  termination  of  the  war  quickly,  which  £Be  newspapers  rather 
indicate  this  morning,  I  am  inclined  to  the  belief  that  the  United 
States  Government  will  not  need  any  more  primary  training  machines 
than  they  already  have  under  order. 

"Mr.  Jjawson  has  kept  your  case  constantly  before  this  division, 
and  we  regret  that  we  can  not  reward  his  courteous  and  untiring 
efforts  at  this  time  with  anything  more  than  this  communication." 

Mr.  Fletcher  testified  (p.  35)  at  the  time  he  «uet  Mr.  Lawson  in 
Dayton  the  question  was  being  discussed  as  to  whether  the  JN-4D 
training  planes  should  be  changed  to  another  type  of  plane,  and  that 
he  was  not  ready  to  place  ^n  order  because  the  Production  Division 
did  not  know  exactly  what  they  wanted.  Mr.  Fletcher  testified  (p. 
28)  he  told  Mr.  Lawson  that  after  he  had  shown  his  financial 
responsibility  he  would  be  ready  to  negotiate  with  Mr.  Lawson  (p* 
29): 

"  Mr.  Lawson  never  had  any  definite  promise  from  me  that  if  any 
conditions  precedent  were  met  he  would  be  given  an  order." 

William  C.  Potter  tCvStified  (p.  44)  he  was  Assistant  Director  of 
Aircraft  Production  and  both  Production  and  Procurement  Divisions 
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worked  under  his  supervision.    Mr.  Potter  testified  that  the  claimant 
was  not  given  a  contract,  and  (p.  51) — 

"  The  reason  that  Mr.  Lawson  was  not  given  a  contract  was  due  to 
the  fact  that  at  the  time  he  had  assured  the  Procurement  Division  of 
his  financial  responsibility,  it  was  very  apparent  that  the  war  was 
coming  to  an  end,  and  it  was  not  desired  at  that  time  with  our  eyes 
wide  open  to  place  contracts  which  would  be  of  no  service  to  the 
Government." 

DECISION. 

1.  We  find  no  agreement  was  made  between  the  claimant  and  Capt 
V.  E.  Clark.  The  claimant  obtained  specifications  from  Capt.  Clark 
of  the  type  of  aeroplane  needed,  with  the  apparent  intention  of 
demonstrating  its  ability  to  manufacture  such  machines. 

2.  We  find  no  agreement  was  made  between  the  claimant  and 
Howard  E.  CoflSn,  although  Mr.  Lawson  testified  that  Mr.  CoflSn 
stated  that  if  the  claimant  could  get  financial  backing  and  could 
demonstrate  its  ability  to  build  a  large  number  of  machines  he  and 
Mr.  Coffin  would  see  that  the  claimant  received  an  order  (p.  66). 
Mr.  Coffin  testified  (p.  84)  his  duties  were  merely  advisory,  that 
he  could  not  make  Mr.  Lawson  a  definite  puomise  of  an  order,  and 
he  advised  Mr.  Lawson  if  the  claimant  desired  to  obtain  favorable 
consideration  it  should  place  itself  in  a  position  to  build  not  less 
than  600  planes. 

3.  Mr.  Nash  states  that  at  the  meeting  in  Dayton,  Ohio,  on  or  about 
September  9, 1918,  he  told  Mr.  Lawson  he  (Mr.  Nash)  would  instruct 
the  Purchasing  Department  to  give  claimant  an  order  for  100  planes 
if  Mr.  Lawson  could  satisfy  said  department  that  he  could  produce 
and  finance  the  planes.  A.  A.  Landon  states  that  at  the  said  meeting 
they  agreed  Mr.  Lawson  was  to  get  an  order,  but  later  qualifies  his 
statement  by  saying  that  Mr.  Lawson  was  to  satisfy  the  Purchasing 
Department  as  to  his  financial  ability.  The  letter  of  September  9, 
1918,  summarizes  the  conclusion  of  the  parties  by  setting  forth 
claimant's  offer  that  it  would  accept  an  order  for  100  JN-4  training 
planes  at  the  prevailing  price  and  finance  the  building  of  the  said 
planes,  and  that  the  letter  should  be  considered  as  a  basis  and  not 
a  part  of  the  contract  as  finally  written. 

4.  On  September  20,*  1918,  Mr.  Nash  advised  Mr.  Lawson  that  a 
requisition  recommending  an  order  had  been  placed  with  Procure- 
ment Division  and  suggested  that  Mr.  Lawson  communicate  with  Mr. 
Fletcher,  Chief  of  the  Procurement  Division.  Mr.  Lawson  then  com- 
menced negotiations  with  Mr.  Fletcher  and  Col.  H.  S.  Brown,  Chief 
of  the  Finance  Division,  and  finally,  about  November  1,  1918,  was 
able  to  meet  the  financial  requirements.    On  November  4,  1918,  Mr. 
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Fletcher  wrote  the  claimant  that  since  his  request  that  the  claimant 
show  it  had  $60,000  to  its  credit  there  had  been  a  change  in  the  train- 
ing program,  so  that  no  orders  could  be  placed  at  that  time,  and  that 
should  the  war  terminate  quickly  the  Government  would  not  need 
further  machines. 

5.  It  is  to  be  regretted  that  the  claimant,  after  experimenting  and 
equipping  itself,  and  after  obtaining  necessary  capital,  was  too  late 
to  obtain  an  order  for  planes.  After  a  careful  examination  of  the 
evidence,  the  Correspondence,  and  the  claimant's  briefs  we  find  that 
no  agreement  was  made  with  the  claimant  for  the  purchase  of  planes 
by  the  United  States. 

Col.  Delafield,  Mr.  Hunt,  and  Mr.  Shirk  concurring. 
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Case  No.  2009. 

In  re  CLAIX  OF  THE  CINCIHNATI  ENQUniER. 

1.  ASVEBTISING— SECTION  3828,  REYISES  8TATTTTE8.— The  act  of  March 

2,  1919,  provideB  relief  only  in  cases  where  the  statutory  requirements 
in  connection  with  the  execution  of  contracts  were  not  met;  it  does  not 
authorize  adjustment  of  an  agreement  entered  into  in  direct  contraven- 
tion of  a  statute.  This  Board,  therefore,  can  not  recommend  the  pay- 
ment of  a  bill  for  advertising  contracted  in  violation  of  section  3828, 
Revised  Statutes,  which  provides  that  no  advertisement  shall  be  pub- 
lished except  in  pursuance  of  written  authority  from  the  head  of  an 
executive  department. 

2.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  the  oost 

of  an  advertisement.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2, 1919.  The  Government 
attorney's  report  states  that  it  is  a  Class  B  claim,  appeal  on  Class  A, 
but  no  copy  of  the  statement  of  claim  is  found  in  the  file.  The  claim 
appears  to  have  been  presented  to  the  Air  Service  Claims  Board,  by 
which  it  was  disallowed  and  an  appeal  from  such  disallowance  taken 
by  claimant  to  this  Board. 

A  letter  was  written  to  claimant  on  January  28, 1920,  after  previous 
correspondence,  asking  if  it  desired  a  further  hearing  or  whether  it 
would  submit  its  claims  upon  the  papers  already  filed  with  the 
Board.    No  response  to  this  letter  has  been  received. 

riNDINGS  or  FACT   AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

On  or  about  March  21,  1918,  one  Maj.  B.  D.  Gray,  Signal  Corps, 
United  States  Army,  was  in  charge  of  the  Production  Engineering 
Department,  Lindsey  Building,  Dayton,  Ohio.  F.  R.  Bunnell  was 
office  manager. 
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II. 

On  March  21,  1918,  said  F.  R.  Bunnell  wrote  the  following  letter 
to  claimant : 

War  Department, 
Production  Engineering  Department, 

Signal  Corps,  XL  S.  Army, 
Lindsey  Building^  Dayton^  Ohio^  March  21^  1918, 

From :  Production  Engineering  Dept. 
To:  Cincinnati  Enquirer,  Cincinnati,  Ohio. 
Subject:  Advertisement  for  help. 

1.  Please  insert  the  following  ad  in  your  issues  of  Saturday  and 
Sunday,  March  24  and  25,  under  Classification  "Female  Help 
Wanted": 

"  Wanted :  First-class,  experienced  file  clerk  for  Government  work. 
We  are  desirous  of  obtaining  services  of  one  who  has  had  consider- 
able experience  in  filing;  a  girl  possessed  of  good  personality,  com- 
mon sense  and  ^ood  judgment,  capable  of  assuming  responsibility. 
Good  salary  paid.  Write  or  call  Production  Engineering  Depart- 
ment, Lindsey  Building,  Dayton,  Ohio." 

By  direction  of  Major  B.  D.  Gray: 

(Signed)  F.  R.  Bunnell,  Oifice  Manager. 

III. 

The  advertisement  set  forth  in  the  preceding  finding  was  pub- 
lished by  claimant  in  its  newspaper,  and  a  bill  of  $2.34  rendered  for 
such  publication. 

IV. 

Section  3828  of  the  United  States  Revised  Statutes,  in  force  at  the 
time  of  the  letter  and  publication  set  forth  in  Findings  II  and  III 
above,  is  as  follows: 

"  No  advertisement,  notice,  or  proposal  for  any  Executive  De- 
partment of  the  Government,  or  for  any  Bureau  thereof,  or  for  any 
office  therewith  connected,  shall  be  published  in  any  newspaper  what- 
ever, except  in  pursuance  of  a  written  authority  for  such  publica- 
tion from  the  head  of  such  Department;  and  no  bill  for  any  ad- 
vertising, or  publication,  shall  be  paid,  unless  there  be  presented, 
with  sucn  bill,  a  copy  of  such  written  authority." 


The  Comptroller  of  the  Treasury,  in  a  decision  rendered 


17,  1918,  Appeal  No.  30497,  in  the  case  of  a  claim  of  the  Dallas 
Morning  News  for  an  advertisement  inserted  for  machinery  and 
supplies  for  a  bureau  of  th^.  Department  of  Aflrriculture,  held,  citing 
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a  previous  decision  by  his  office  dated  October  15,  1898,  published 
in  5  Compt.  Dec,  166, 168,  as  follows: 

''  The  written  authority  for  the  publication  of  advertisments,  etc., 
under  section  3828,  Revised  Statutes,  mnM  precede  such  publication. 
No  subsequent  approval  or  authorization  can  legalize  advertising^ 
done  without  such  written  authority,  so  as  to  warrant  payment  for 
the  same." 

VI. 

While  the  act  of  March  2,  1919,  does  not  apply  to  the  Department 
of  Agi^culture,  it  is  not  thought  that  its  provisions  can  be  invoked 
in  claimant's  behalf  in  this  case.  The  act  of  March  2,  1919,  relieves 
persons  dealing  with  the  Government  during  the  emergency  from 
the  effect  of  failure  to  comply  with  statutory  requirements  in  connec- 
tion with  the  execution  of  contracts  which  would  have  been  lawful 
if  properly  executed;  it  does  not  authorize  the  Secretary  of  War  to 
adjust  an  agreement  entered  into  in  direct  contravention  of  a  statute 
such  as  that  quoted  in  the  preceding  finding. 

VII. 

This  Board  is  therefore  without  power  to  recommend  the  payment 
of  this  claim,  notwithstanding  that  the  position  which  it  is  compelled 
to  take  necessarily  involves  the  proposition  that  an  officer,  charged 
with  most  important,  duties  in  a  period  of  great  stress,  who  ap- 
parently has  authority  to  employ  such  a  clerk  as  the  one  described 
in  the  advertisement  quoted  above,  can  not  avail  himself  of  the 
obvious  method  of  advertising  for  one  without  the  delay  required  to 
write  to  Washington  for  specific  authority,  but  must  either  go  out 
and  look  for  one  himself  or  detach  some  one  for  the  purpose  whose 
time  might  be  presumably  employed  to  greater  advantage  in  his 
regular  duties.  Congress  having  seen  fit  to  enact  this  statute  and 
allow  it  to  remain  unmodified,  respect  must  be  paid  to  its  provisions. 

DISPOSITION. 

This  Board  will  enter  the  usual  final  order,  denying  i-elief. 
Col.  Delafield  and  Lieut  Col.  McKeeby  concurring. 
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Cases  Nos.  2182  and  2159. 

In  re  CLAIX  OF  GOHEH-GOLBMAN  A  CO. 

1.  CONSTEUCTIOH  OF  LABOB-DISFUTE  CLAUSE.— Where  a  labor-dispute 
clause  in  a  contract  provided  that  the  Secretary  of  War  might,  in  his 
discretion,  direct  that  fair  and  just  compensation  be  made  in  case  the 
contractor  is  required  by  the  settlement  made  by  the  Secretary  of  War 
to  pay  labor  costs  higher  than  those  prevailing  prior  to  such  settlement, 
but  that  no  claim  for  additional  compensation  should  be  made  unless 
the  same  was  ordered  in  writing  by  the  Secretary  of  War,  the  ordering 
of  an  addition  to  the  contract  price  is  a  matter  of  discretion. 

8.  SAUE. — This  clause  means  that  the  Secretary  of  War  at  the  time  of  his 
settlement  of  a  labor  dispute  may,  at  his  discretion,  direct  such  addi- 
tion to  the  contract  price,  and  since  the  Secretary  of  War  did  not  at 
that  time  exercise  his  discretion  it  must  be  inferred  that  in>  his  judg- 
ment the  facts  justified  no  addition  to  the  contract  price. 

3.  SAME— WAGES  BELOW  STAHDAED.— If  it  is  suggested  that  it  be  recom- 

mended that  the  discretion  of  the  Secretary  of  War  should  now  be  exer- 
cised It  must  be  held  that  claimant  is  not  entitled  to  this  additional 
compensation  because  the  wages  paid  its  employees  were  below  the 
standard  rates  for  similar  work  in  the  vicinity  of  claimant's  plant  and 
no  facts  have  been  submitted  to  warrant  the  additional  compensation. 

4.  CLAIX  AHD  DECISION. — Claims  under  the  act  of  Uarch  2,  1919,  and  also 

under  General  Order  103  for  additional  compensation  under  labor- dis- 
pute clauses  of  clothing  contracts,  some  of  which  were  formally  and 
some  informally  executed.    Held,  claimant  is  not  entitled  to  relief. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Director 
of  Purchase,  denying  claimant's  claim. 

The  claim  is  for  additional  compensation  alleged  to  be  due  the 
contractor  imder  clause  11  (the  labor-dispute  clause)  by  reason  of  an 
award  alleged  to  have  been  made  to  the  contractor  by  the  Secretary 
of  War. 

During  July  and  August,  1918  the  claimant  entered  into  contracts 
with  the  United  States  Nos.  4271-N,  461 9~N,  4616-N,  4899-N,  and 
5552-N  for  the  delivery  of  uniform  clothing  to  the  Army.  All  these 
contracts  contained  the  labor-dispute  clause  set  forth  in  Q.  M.  C. 
Form  108-B.    During  the  month  of  August  and  during  the  perform- 
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ance  of  these  contracts,  a  strike  occurred  at  one  of  the  claimant's 
plants  in  the  city  of  New  York. 

On  or  about  April  13,  1918,. Prof.  W.  Z.  Ripley  was  appointed 
Administrator  of  Labor  Standards  by  the  Secretary  of  War.  His 
duty,  among  other  things,  was  to  hear  and  determine  for  the  Secre- 
tary of  War  labor  disputes  arising  under  the  said  clause  11.  This 
clause  empowered  the  Secretary  of  War  to  settle  such  disputes  and 
obligated  the  contractor  to  accede  to  and  comply  with  all  the  terms 
of  such  settlement.  The  clause  also  provided  that  if  the  contractor 
was  required  by  the  Secretary  of  War's  settlement  of  such  disputes 
to  pay  labor  costs  higher  than  those  prevailing  in  the  performance 
of  this  contract  immediately  prior  to  such  settlement,  the  Secretary ' 
of  War  might  in  his  discretion  direct  that  a  fair  and  just  addition 
to  the  contract  price  be  made  on  account  thereof.  The  said  clause 
further  provided  that  no  claim  for  addition  or  deduction  should  be 
made  unless  the  same  had  been  ordered  in  writing  by  the  Secretary 
of  War. 

The  strike  of  the  claimant's  employees  having  come  to  the  knowl- 
edge of  the  Administrator  of  Labor  Standards,  the  parties  to  the 
controversy  were  requested  to  and  did  come  before  him,  and  a  hear- 
ing was  had  at  which  the  matters  in  dispute  were  discussed.  It  was 
determined  at  said  hearing  to  refer  such  matters  to  Dr.  N.  I.  Stone, 
who  was  at  the  time  Chief  of  the  Cost  Studies  Section  in  the  Quar- 
termaster General's  Office,  Clothing  and  Equipage  Division,  whose 
duty  it  was  to  investigate  the  cost  of  production  of  the  various  ar- 
ticles coming  under  the  Clothing  and  Equipage  Division  for  which 
Government  contracts  had  been  awarded.  These  studies  were  used 
as  a  basis  for  adjusting  wages  whenever  wage  disputes  on  Govern- 
ment contracts  arose. 

On  September  30,  1918,  Dr.  Stone  made  a  report  to  Prof.  Ripley. 
The  first  paragraph  of  this  report  recites  that  Dr.  Stone  had  worked 
out  a  complete  scale  of  piece  rates  for  woolen  service  coats  and  for 
overcoats  and  trousers.  The  report  recites  that  the  claimant  had 
agreed  to  put  into  effect  piece  rates  subject  to  the  reservation  that 
in  case  modification  of  some  of  the  rates  was  required  because  of  dif- 
ferences in  methods  of  doing  the  work  in  claimant's  plants,  that  the 
claimant  was  free  to  make  such  modification  by  agreement  with  its 
employees. 

With  regard  to  cutters,  which  term  includes  markers,  machine 
cutters,  head  trimmers,  lining  cutters,  fitters,  and  spreaders,  who 
were  paid  by  the  week  and  not  by  the  piece,  Dr.  Stone  failed  to 
bring  the  parties  to  an  agreement.    (Memo,  dated  Sept.  30,  1918.) 

On  October  19,  1918,  the  Administrator  of  Labor  Disputes  ren- 
dered his  decision,  which  determined  the  rates  for  cutters  at  certain 
amounts  per  week. 
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A  hearing  was  afforded  by  this  Board  to  the  claimant,  at  which 
hearing  the  claimant  insisted  that  the  entire  controversy,  including 
the  wages  to  be  paid  pieceworkers  as  well  as  week  workers,  was 
submitted  to  the  Administrator  of  Labor  Standards,  and  that  the 
administrator  rendered  his  decision  requiring  the  claimant  to  pay 
labor  costs  higher  than  those  prevailing  in  the  claimant's  contract 
immediately  prior  to  said  decision.  The  claimant  alleges  that  the 
said  decision  as  to  pieceworkers  was  expressed  by  Prof.  Ripley 
orally  and  the  decision  as  to  cutters,  who  were  paid  by  the  week,  was 
expressed  in  writing.  As  appears  by  the  decision  of  October  19, 
1918,  Prof.  Ripley  and  Dr.  Stone  testified  at  the  hearing  that  the 
rates  paid  to  cutters  and  to  pieceworkers  were  lower  than  the 
standard  rate  of  wages  prevailing  for  similar  work  in  the  New 
York  district.  It  was  further  testified  to  by  Prof.  Ripley  that  in  no 
case  did  he  render  an  oral  decision  on  controversies  submitted  to  him. 

DECISION. 

The  labor-dispute  clause  provides  that  the  Secretary  of  War  may, 
in  his  discretion,  direct  that  fair  and  just  compensation  be  made  in 
case  the  contractor  is  required  by  the  settlements  made  by  the  Sec- 
retary of  War  on  labor  disputes  to  pay  labor*  costs  higher  than  those 
prevailing  in  the  contract  immediately  prior  to  such  settlement. 
The  clause  further  provides  that  no  claim  for  addition  shall  be  made 
unless  the  same  has  been  ordered  in  writing  by  the  Secretary  of 
War.  This  ordering  of  additions  to  the  contract  price  is  clearly 
within  the  discretion  of  the  Secretary  of  War.  It  does  not  appear 
that  the  Secretary  of  War  has  ordered  any  addition  in  writing  or 
otherwise.  The  decision  of  Prof.  Ripley  does  not  contain  any  find- 
ing on  behalf  of  the  Secretary  of  War  that  any  addition  should  be 
made. 

It  appeared  at  the  hearing,  from  the  testimony  of  Dr.  Stone,  that 
the  wages  paid  by  this  claimant  were  below  the  standard  rates  or 
wages  paid  by  similar  contractors  for  the  same  class  of  work  in  the 
New  York  district. 

It  would  appear  clear  from  an  examination  of  clause  11  that  it 
was  the  intention  of  the  parties  that  the  Secretary  of  War  should, 
at  the  time  of  the  settlement  by  the  Secretary  of  War  of  the  dispute 
submitted  in  his  discretion  direct  at  that  time  such  addition  to  the 
contract  as  he  might  determine  to  be  fair  and  just.  The  Secretary 
of  War,  then,  not  having  exercised  his  discretion,  it  must  be  inferred 
that  in  his  judgment  the  facts  and  circumstances  justified  no  addition 
to  the  contract  price.  It  would  appear  that  this  omission  to  award 
additional  compensation  was  for  the  reason  that  the  contractor's  rate 
of  wages  was  below  the  standard  rate  as  above  stated. 
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The  discretion  of  the  Secretary  of  War  not  having  been  exercised, 
it  follows  that  the  claimant's  claim  must  be  denied.  If  it  should  be 
argued  that  the  discretion  of  the  Secretary  of  War  may  now  be  exer- 
cised by  this  Board  or  that  a  recommendation  should  be  made  by 
this  Board  that  the  Secretary  of  War  now  exercise  his  discretion,  it 
must  be  determined  that  the  facts  submitted  do  not  warrant  a  recom- 
mendation for  the  payment  to  the  claimant  of  additional  compensa- 
tion, for  the  reason  that  the  wages  paid  its  employees  are  shown  to 
'have  been  below  the  standard  rates  prevailing  in  the  New  York 
district  for  similar  work  to  the  extent  of  the  increases  recommended 
by  Dr.  Stone. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claim.  The  Claims 
Board,  Office  of  the  Director  of  Purchase,  will  be  informed  of  this 
decision. 

Col.  Delafield  and  Mr.  Smith  concurring. 
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Case  No.  2157. 

In  re  CLAIX  OP  SCHOFIELD-HASOH  &  CO. 

1.  PACILinES — ^ALTEBrATION  OF  LOOUS. — Where  claimant,  a  carpet  manu- 
facturer, altered  its  carpet  looms  in  order  to  weave  duck  under  Ooyem- 
ment  contracts,  no  agreement  on  the  part  of  the  Government  can  be 
implied  from  the  mere  fact  of  alteration  such  as  will  entitle  claimant 
to  reimbursement  of  expense  of  alteration. 

8.  EECOUUENBATION  BY  COTTHCIL  OF  RATIONAL  DEFEHSE.— A  letter  from 
the  chairman  of  the  committee  on  supplies,  Council  of  National  Defense, 
recommending  a  certain  agreement  between  claimant  and  a  depot  quar- 
termaster, can  not  be  considered  as  an  agreement  when  on  its  face  it  is 
a  mere  recommendation. 

8.  CLAHC  and  decision. — Claim  under  the  act  of  Xarch  8,  1919,  originally 
based  upon  a  proxy- signed  contract  for  the  manufacture  of  duck  but 
transmitted  to  this  Board  because  the  claim  rests  upon  an  alleged  agree- 
ment with  the  Council  of  National  Defense.  Held,  claimant  is  not  en- 
titled to  relief. 


Mr.  Hunt  writing  the  opinion  of  the  Board. 


ORIGIN   AND   NATURE  OF   CLAIM. 

This  is  a  statement  of  claim,  Form  A,  filed  originally  with  the 
Claims  Board,  Office  of  the  Director  of  Purchase,  and  by  that  board 
transmitted  here  for  the  reason  that  the  claim  rests  upon  the  alleged 
agreement  with  Mr.  Albert  L.  Scott,* chairman  of  the  committee  on 
supplies,  Council  of  National  Defense. 

The  claimant  seeks  to  recover  the  sum  of  $50,255.84,  which  is 
alleged  to  be  the  expense  of  altering  80  carpet  looms  for  weaving 
duck  and  the  expense  of  realtering  the  said  looms  in  such  manner 
as  to  enable  the  claimant  to  weave  carpet. 

FINDING  OF  FACTS. 

A  hearing  was  afforded  claimant  on  December  20, 1919.  It  appears 
that  the  claimant  is  a  manufacturer  of  Wilton  and  other  carpets, 
and  was  thus  in  possession  of  looms  capable  of  being  utilized  for  the 
weaving  of  duck  for  the  use  of  the  Army.    The  statement  of  claim 
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sets  out  as  evidence  of  its  agreement  with  Mr.  Scott  a  letter  dated 
August  9, 1917,  of  which  a  copy  follows: 

"  Confirming  our  understanding  to-day,  we  will  recommend  to  the 
depot  quartermaster  at  Phila.  that  you  undertake  to  furnish  #6 
duck  to  the  Government  on  the  following  basis : 

"  You  will  start  in  at  once  to  manufacture  #6  duck  in  30"  and 
42"  widths  after  your  sample  has  been  approved  bv  the  depot  quar- 
termaster at  Phila.  You  will  start  10  looms  on  30  and  6  looms  on 
42",  and  these  goods  will  be  billed  to  the  Government  at  a  price  of 
64^  per  yd.  on  the  30"  and  90^  on  the  42".  After  eight  or  ten  weeks' 
run.  when  you  are  able  to  get  up  your  accurate  costs,  you  are  to 
come  to  the  committee  on  supplies  with  these  costs,  and  if  the  price 
mentioned  above  does  not  show  your  costs  plus  10%  profit  the  price 
will  be  adjusted  according.  In  the  event  that  your  price  is  too  high 
and  the  Govt,  does  not  continue  this  contract,  they  will  reimburse 
you  for  any  expense  you  may  have  been  put  to  beyond  what  you 
have  already  been  paid,  so  that  you  will  get  out  of  the  entire  transac- 
tion without  any  loss. 

"  It  is  expected  that  if  these  goods  are  satisfactory  to  the  depot 
quartermaster  and  can  -be  produced  at  a  reasonable  price,  taking  the 
extra  costs  at  this  mill  into  consideration,  you  will  offer  to  the  Govt. 
1,400,000  yds.  to  be  delivered  from  October  to  June  30,  1918,  and 
this  letter  is  written  in  the  hope  that  such  a  contract  may  be  entered 
into. 

"  Yours,  truly, 

"  Committee  on  Supplies. 
"(Sd.)  Albert  L.  Scx)Tr." 

It  also  appears  that  on  or  about  August  9, 1917,  the  United  States 
was  in  great  need  of  duck  for  Army  purposes  and  that  the  ordinary 
sources  of  supply  of  this  article  were  insufficient  to  meet  the  need. 
Accordingly,  the  committee  on  supplies  of  the  Council  of  National 
Defense  and  officers  of  the  Quartermaster  Corps  endeavored  to  per- 
suade carpet  manufacturers  to  undertake  contracts  for  the  manu- 
facture of  duck.  The  claimant  alleges  that  it  endeavored  to  secure 
contracts  on  a  cost-plus  basis,  but  the  officers  of  the  Quartermaster 
Corps  insisted  that  the  contracts  be  made  on  a  fixed-price  basis. 
Accordingly,  contracts  were  entered  into  as  follows : 

E-472— Purchase  Ord.  No.  ET-128— dated  October  29,  1917,  for 
the  delivery  of  90,000  yards  of  duck  for  the  sum  of  $79,200,  or  88 
cents  per  yard.  This  contract  was  fully  performed  and  contractor 
has  been  paid  the  agreed  price  by  the  United  States. 

Contract  E-861— Purchase  Ord.  No.  ET-239— dated  December  28, 
1917,  for  the  delivery  of  150,000  yards  of  olive  drab  duck  at  91  cents 
per  yard,  amounting  to  $136,500.  This  contract  was  fully  executed 
and  the  purchase  price  paid  by  the  United  States. 

Contract  No.  1019— Purchase  Ord.  No.  ET-338— dated  December 
28, 1917,  provides  for  the  delivery  of  112,000  yards  of  duck  at  97  cents 
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per  yard,  or  the  sum  of  $101,920.  This  contract  was  also  duly  per- 
formed and  the  contractor  paid  the  price  in  full. 

On  April  5,  1918,  the  claimant  entered  into  a  contract  numbered 
"  War  Ord.— P.-5400-3863  Eq.,"  which  contract  was  proxy  signed, 
dated  April  5,  1918,  for  the  delivery  of  260,000  yards  of  duck  at  89 
cents  per  yard  net.  (This  contract  was  supplemented  later  in  a  man- 
ner not  necessary  to  discuss  for  the  purposes  of  this  decision.) 

On  November  21,  1917,  the  claimant  executed  contract  No.  163-P, 
proxy  signed  by  Maj.  Fred  A.  Ellison  on  behalf  of  Col.  H.  F. 
Hirsch,  Quartermaster  Corps,  for  the  delivery  of  600,000  yards  of 
duck,  of  which  408,000  was  to  be  delivered  at  $0,755  per  yard,  96,000 
at  $0,999  per  yard,  and  96,000  at  $1,053  per  yard.  This  is  the  only 
contract  of  this  claimant  not  fully  performed. 

On  November  21,  1918,  the  claimant  was  requested  by  the  United 
States  to  suspend  warping  under  this  last-named  contract.  Pro- 
ceedings to  accomplish  a  settlement  took  place  under  the  direction 
of  the  Claims  Board,  Office  of  the  Director  of  Purchase,  and  a  rec- 
ommendation made  by  the  appropriate  officer  of  the  Pennsylvania 
depot,  as  appears  by  brief  of  settlement,  claim  No.  PC-3059,  which 
recommendation  provided  that  45,951f  yards  of  the  said  duck  were 
to  be  cancelled  and  the  contractor  paid  $2,043.01  in  full  settlement  of 
all  claims  under  the  said  contract.  The  contractor  declined  to  accept 
the  said  amount  and  demanded  reimbursement  of  the  cost  of  altera- 
tion of  his  carpet-weaving  looms  to  duck-weaving  looms  and  back 
again  in  the  sum  of  $50,255.84.  It  also  appears  from  the  papers 
herein  that  the  said  amount  of  $2,043.01  was  an  error.  The  true 
amount  intended  to  be  paid  the  contractor  is  $1,950.55. 

DECISION. 

There  is  no  evidence  before  this  Board  tending  to  show  that  the 
United  States  ever  agreed  to  compensate  contractor  for  his  expense 
in  loom  alteration,  nor  is  there  any  evidence  whereby  any  such  agree- 
ment can  be  raised  by  implication  of  law  or  of  fact. 

The  letter  of  August  9,  1917,  signed  Albert  L.  Scott,  on  which  the 
claimant  relies,  is  on  its  face  nothing  more  than  a  recommendation. 

It  appears,  furthermore,  that  the  contracts  which  were  afterwards 
entered  into  with  the  claimant  by  the  Government  were  at  prices  in 
excess  of  the  prices  recommended  in  this  letter.  All  contracts  entered 
into  with  the  United  States  has  been  fully  performed,  with  the 
exception  of  contract  No.  163-P,  under  which  only  45,951f  yards 
were  cancelled  out  of  the  total  to  be  delivered  of  approximately 
600,000  yards. 
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The  evidence  shows  that  the  claimiCDt  had  a  number  of  opportuni- 
ties to  make  such  agreements  as  to  price  as  would  recoup  it  for  its 
expense  in  loom  alteration.  If  it  failed  to  do  so,  such  failure  was 
due  to  its  own  volimtary  action.  The  claimant  now  asks  the  United 
States  to  repair  its  omission  in  this  respect. 

DISPOSITION. 

A  final  order  will  be  entered  denying  claimant  relief.    The  Claims 
Board,  Office  of  the  Director  of  Purchase,  will  be  so  informed. 
Col.  Delafield,  Mr.  McCandless,  and  Mr.  Shirk  concurring. 
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Case  No.  1479. 

In  re  CLAIM  OF  FTTLLER  CANNEBIES  CO. 

1.  IHTE&EST— BULLETINS  OF  FOOD  ABHINISTBATION.— Where  by  action 

of  the  Food  Administration,  ratified  and  adopted  hy  the  Secretary  of 
War,  15  per  cent  of  claimant's  1918  pack  of  canned  goods  was  taken 
for  the  nse  of  the  Army  and  it  was  provided  that  from  a  fixed  date 
Interest  at  6  per  cent  shonld  be  allowed,  claimant  is  entitled  to  snch 
interest. 

2.  CLAIX  AHD  DECISION.— Claim  .nnder  act  of  March  8,  1919,  for  interest 

based  npon  a  purchase  order  for  canned  peas  and  certain  bulletins  of  the 
Food  Administration.    Held,  claimant  is  entitled  to  interest. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $119.29,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  On  June  12, 1918,  an  allotment  was  made  to  the  claimant  by  the 
Food  Administration  for  3,000  cases,  more  or  less,  of  canned  peas, 
1918  pack,  and  to  be  15  per  cent  of  the  entire  pack  of  the  claimant, 
such  allotment  to  be  made  to  the  Navy.  On  July  31, 1918.  this  allot- 
ment was  changed  to  the  Army  and  a  purchase  order  issued  therefor, 
shipment  not  to  be  made  until  Government  bills  of  lading  were  fur- 
nished. It  was  subsequently  ascertained  that  15  per  cent  of  the 
claimant's  entire  pack  would  amount  to  5,000  cases,  and  the  Govern- 
ment gave  direction  that  such  5,000  cases  should  be  shipped,  and  on 
September  10,  1918,  the  depot  quartermaster  notified  the  claimant 
that  when  the  goods  were  ready  to  be  shipped  proper  bills  of  lading 
would  be  forwarded  and  the  required  number  of  cars  furnished. 
The  goods  were  shipped  on  September  30, 1918,  October  1, 1918,  and 
October  4,  1918,  in  accordance  with  Government  instructions.  Ten- 
tative payments  were  made;  $9,315  on  November  1,  1918,  and  $4,185 
on  November  8, 1918. 

2.  Under  bulletins  issued  by  the  Food  Administration,  which 
were  ratified  and  adopted  by  the  Secretary  of  War,  the  Director  of 
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Purchase  of  the  Subsistence  Division  issued  to  all  zone  supply  offices 
letters  dated  March  21,  1919,  March  22,  1919,  and  May  16,  1919, 
fixing  the  date  of  October  1,  1918,  as  a  date  from  which  interest 
should  be  computed  at  6  per  cent  to  the  date  of  tentative  payments. 
The  zone  supply  officer  under  date  of  April  28, 1919,  denied  the  right 
to  claimant  to  interest. 

This  claim  is  considered  and  decided  in  connection  with  claim 
150-C-1200  by  the  same  claimant. 

DECISION. 

1.  The  bulletins  of  the  Food  Administration  adopted  by  the  War 
Department,  and  the  instructions  issued  thereunder  evidently  en- 
tered into  the  formation  of  the  contract  set  out  in  the  findings  of  fact, 
and  should  be  taken  into  account  in  the  construction  of  it.  The 
claimant  should  be  allowed  interest  at  6  per  cent  per  annum  on  his 
tentative  payments  in  accordance  with  the  bulletins  of  the  Food  Ad- 
ministration and  of  the  instructions  issued  thereunder,  to  be  com- 
puted in  accordance  with  the  terms  thereof. 

IIISPOSITICN. 

1.  This  Board  will  cause  the  amount  due  to  the  claimant  to  be 
ascertained  and  computed  in  accordance  with  this  decision  and  the 
provisions  of  the  supply  circulars  of  the  Purchase,  Storage,  and 
Traffic  Division,  and  will  make  the  statutory  award  and  cause  the 
same  to  be  executed  in  behalf  of  the  United  States  and  by  the  claim- 
ant and  to  be  transmitted  to  the  appropriate  finance  officer  for  pay- 
ment. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  2265. 

In  re  CLAIK  OF  NASH  UOTOBS  CO. 

1.  IMPLIED  AGBEEUENT. — Where  an  article  is  ordered  by  an  offlcer  having 
authority  and  delivered  by  a  contractor  and  inspected,  passed,  and 
accepted  by  a  Oovemment  inspector  at  the  plant  of  the  contractor,  there 
is  an  agreement  within  the  purview  of  the  act  of  Uarch  2,  1919. 

2  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  the  value 
of  one  muffler  delivered  to  and  accepted  by  the  Ordnance  Department. 
Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  tlie  question  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
daim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $9.75,  by  reason  oi  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  During  the  year  1918  the  Nash  Motors  Co.,  of  Kenosha,  Wis., 
was  furnishing  automobile  chassis  for  trucks  and  parts  for  automobile 
trucks  to  the  United  States  Government. 

3.  The  United  States  Government  maintained  an  inspector  at  the 
plant  of  claimant  whose  duty  it  was  to  inspect  and  pass  all  chassis 
and  parts  ordered  by  the  Government  at  the  factory. 

4.  During  the  early  part  of  1918  a  chassis,  No.  118458,  was  sent 
from  the  claimant's  factory,  consigned  to  the  Army  inspector  of 
ordnance  at  the  American  Car  &  Foundry  Co.,  Berwick,  Pa. 

5.  Upon  receipt  of  the  chassis  at  the  American  Car  &  Foundry  Co., 
Berwick,  Pa.,  it  was  found  that  the  muffler,  which  is  a  part  of  the 
chassis,  was  missing. 

6.  The  chassis  had  been  passed  and  accepted  at  the  plant  of  claimant 
company  by  a  Government  inspector,  and  if  the  muffler  was  missing 
after  shipment  it  was  no  fault  of  claimant  company. 

7.  First  Lieut.  M.  Pulford,  Ordnance,  by  letter  dated  July  27, 1918, 
ordered  claimant  company  to  forward  another  muffler  to  the  Army 
inspector  of  ordnance  at  the  American  Car  &  Foundry  Co.,  at  Ber- 
wick, Pa.,  on  Government  bill  of  lading. 
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8.  On  July  31,  1918,  the  muffler  was  duly  inspected,  passed,  and 
accepted  by  Michael  Lauersen,  a  duly  authorized  inspector  acting 
under  the  direction  of  Lieut.  Pulford,  and  was  on  the  same  day 
shipped  on  Government  bill  of  lading  as  requested  in  Lieut.  Pul- 
ford's  letter  of  July  27. 

DECISION. 

1.  When  the  muffler  was  delivered  by  claimant  company  and  was 
inspected,  passed,  and  accepted  by  the  Government  inspector  at  the 
plant  of  the  company  at  Kenosha,  Wis.,  a  contract  arose  between 
the  Government  and  the  claimant,  within  the  purview  of  the  act  of 
March  2, 1918,  under  which  the  claimant,  Nash  Motors  Co.,  is  entitled 
to  the  payment  of  this  claim. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  Form  C  to 
the  Claims  Board,  Ordnance  Department,  for  action  in  accordance 
with  this  decision. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Cases  Nos.  1658  and  2203. 

In  re  CLAIM  OF  8TABK  BOLLING  MILLS  CO. 

1.  PRICE  BEVISIOH  BY  FEDEBAL  TBABE  COMMISSIOH. — The  teim  ''the 
ahove  prices  are  subject  to  revision  by  the  Federal  Trade  Commission 
or  other  Government  body  **  used  in  a  contract  for  the  manufacture  of 
corrugated- steel  sheets  contemplates  an  equitable  adjustment  or  revi- 
sion. Therefore,  where  the  claimant  purchased  material  with  which  to 
perform  his  contract  at  the  market  price  prior  to  the  date  the  price 
of  steel  was  reduced  by  order  of  the  President,  which  material  is  actu- 
ally used  in  the  manufacture  of  the  goods  ordered,  the  action  of  the 
President  in  fixing  the  price  of  corrugated- steel  sheets  was  not  such  a 
revision  as  was  contemplated  by  the  contract. 

8.  CLAIM  ANB  BECISION. — Claim  is  made  under  requisitions  Nos.  7563  and 
9908  for  the  production  of  galvanized- steel  sheets.  The  two  cases 
were  heard  together  and  disposed  of  under  one  decision.  Held,  that 
claimant  is  entitled  to  relief  and  Is  entitled  to  have  refunded  it  all 
sums  deducted  from  vouchers  for  deliveries  under  said  requisitions  prior 
to  Becember  1,  1918. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  These  cases,  Nos.  1658  and  2203,  come  to  this  Board  on  appeal 
from  a  decision  of  the  Director  of  Purchase  adverse  to  claimant. 
These  cases  were  heard  together  and  will  likewise  be  disposed  of 
under  this  one  decision. 

2.  By  requisitions  bearing  numbers  7563  and  9908,  and  dated  Sep- 
tember 21  and  October  24,  1917,  respectively,  Lieut.  Col.  W.  H.  Rose,' 
of  the  Engineer  Corps,  ordered  from  the  claimant  6,247  tons  of  gal- 
vanized-steel  sheets.  The  requisitions  provided  that  the  contract 
price  should  be  $8.30  per  hundredweight,  subject  to  revision  by  the 
Federal  Trade  Commission  or  other  Government  body.  All  material 
has  been  delivered  and  accepted,  but  there  has  been  deducted  from 
claimant's  vouchers  and  withheld  $2.45  per  hundredweight,  in  ac- 
cordance with  a  Presidential  proclamation  of  November  6,  fix- 
ing the  price  of  these  sheets  at  $5.85  per  hundredweight.  The  revised 
figure  was  based,  however,  upon  manufacturers  being  able  to  secure 
steel  bars  at  a  previously  fixed  price  of  $51  per  ton.  The  proof  is  to 
the  effect  that  it  was  impossible  to  procure  bars  at  such  price,  and  that 
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the  price  in  the  contract  of  $8.30  per  hundredweight  is  a  fair  and 
reasonable  one  based  upon  prices  claimant  was  compelled  to  pay  for 
steel  bars.  After  finishing  the  first  requisition  and  partly  completing 
the  second,  and  on  December  1,  1918,  the  claimant  was  finally  able  to 
secure  bars  at  the  Governmental  fixed  price,  and  so  he  makes  no  claim 
beyond  the  fixed  price  of  $5.85  per  hundredweight  after  that  time. 

DECISION. 

1.  This  case  is  similar  in  all  respects  to  both  the  Apollo  Steel  Co, 
and  the  Newport  Rolling  Mills  cases  decided  by  this  Board,  and 
the  decision  in  those  cases  will  be  followed  here.  In  the  Apollo  case 
it  was  stated  in  the  decision : 

"  The  action  of  the  President  in  fixing  the  price  at  $5.85  per  hun- 
dred pounds  was  not  such  a  revision  as  was  contemplated  when  the 
Government  inserted  in  the  procurement  order  No.  7562  the  pro- 
vision '  the  above  prices  are  subject  to  revision  by  the  Federal  Trade 
Commission  or  other  Government  body.'  In  the  absence  of  a  revision 
as  was  so  contemplated,  it  is  the  opinion  of  this  Board  that  the 
claimant  is  entitled  to  be  paid  a  sum  equal  to  the  difference  between 
$8.30  per  hundred  pounds  for  the  material  delivered  to  and  accepted 
by  the  Government  under  this  order  and  such  moneys  as  have  already 
been  paid  to  it  on  account  of  the  purchase  price  of  this  material." 

The  claimant  is  entitled,  therefore,  to  have  refunded  to  him  all 
sums  deducted  from  vouchers  for  deliveries  under  requisitions  Nos. 
7563  and  9908  prior  to  December  1,  1918. 

DISPOSITION. 

1.  This  Board  will  cause  the  amount  due  claimant  to  be  computed 
in  accordance  with  the  provisions  of  the  supply  circulars  of  the 
Purchase,  Storage,  and  Traffic  Division  and  a  statutory  award  issued 
and  when  approved  transmitted  to  the  proper  disbursing  officer  for 
payment. 

Col.  Delafield  and  Mr.  Henry  concurring. 
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Case  No.  2397. 

In  re  CLAIM  OF  1TNITED  BISPOSAX  ft  RECOVERY  CO. 

1.  SUBSTANTIAL  PERFORMANCE— TERMINATION.--Where  the  Oovernment 

has  substantially  performed  Its  part  of  a  contract  and  the  time  for  the 
performance  of  the  contract  has  elapsed,  the  contract  is  terminated. 

2.  BREACH     BY     GOVERNMENT— FORMAL     CONTRACT-nJURISDICTION.— 

Where,  under  the  above  circumstances,  a  formal  contract  has  been  ter- 
minated, the  damages  to  which  the  contractor  is  entitled  by  reason  of 
the  breach  by  the  United  States  are  uncertain  and  unliquidated,  and 
this  Board  has  no  Jurisdiction  to  adjust  the  matter. 

3.  BREACH     BY     CONTRACTORS-FORMAL     CONTRACT— JURISDICTION.— 

Where  a  formal  contract  has  been  terminated,  and  it  appears  that  the 
Government  has  a  counterclaim  against  the  contractor  for  a  breach,  this 
Board  is  without  jurisdiction. 

4.  CLAIM  AND  DECISION. — Claim  presented  in  accordance  with  General  Order 

103,  based  upon  two  formal  contracts  for  the  removal  of  waste  matter 
from  Camp  Custer  and  Camp  Dodge.  Held,  the  first  contract  was  fully 
performed,  and  the  second  contract  substantially  performed,  by  the  Gov- 
ernment. The  time  for  performance  on  both  contracts  has  expired  and 
has  not  been  extended.  This  Board  has  no  jurisdiction  over  the  claim 
under  either  contract. 
Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts; 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918,  under  the  following  circumstances: 

2.  Two  formal  contracts  w^ere  entered  into  between  the  claimant 
and  the  United  States,  both  dated  on  or  about  August  27,  1917,  one 
of  which  dealt  with  the  removal  of  waste  matter  from  Camp  Custer, 
in  Michigan,  and  the  other  dealt  with  the  removal  of  waste  matter 
from  Camp  Dodge,  Iowa.  The  terms  of  these*  contracts  are  sub- 
stantially identical  with  the  contracts  between  Henry  Knight  &  Son 
(Inc.),  and  the  United  States  for  the  removal  of  waste  from  Camps 
Gordon,  Johnston,  Sherman,  and  Jackson,  which  are  dealt  with 
this  Board  under  claim  No.  1736. 

3.  There  was  a  question  raised  as  to  the  interpretation  of  the  first 
clause' of  the  contracts,  which  reads: 

"  I.  The  contractor  agrees  to  purchase  and  remove  all  waste  mat- 
ter  of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders 
from  Camp  Custer,  Michigan   (Camp  Dodge,  Iowa)." 
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Our  decision  in  respect  to  the  construction  of  this  language  is  the 
same  as  that  in  respect  to  the  construction  of  the  contracts  between 
Henry  Knight  &  Son  (Inc.)  and  the  United  States,  wfiich  are  dealt 
with  under  our  No.  1736.  That  construction  is  that  the  words 
"  waste  matter  of  every  kind  and  nature,  except  rags,  bags,  manure, 
and  cinders  "  means  all  such  waste  matter  as  is  usually  called  "waste 
matter." 

4.  The  facts  as  to  the  performance  of  this  contract,  however,  are 
different  from  the  facts  that  appear  in  respect  to  performance  of  the 
Henry  Knight  &  Son  contracts. 

CAMP  CITSTER,  MICH. 

The  conclusions  of  the  Inspector  General's  Department  are  that — 

"  1.  That  no  waste  material  which  accumulated  prior  to  June  30, 
1918,  was  sold  by  the  salvage  officer. 

"  2.  That  the  contractor  received  all  waste  material  due  him  under 
the  contract. 

"  3.  That  the  contractor  refused  to  take  some  waste  material  which 
had  no  value. 

^^Recommendations. — Since  I  believe  that  the  contractor  received 
all  material  due  him  according  to  the  contract,  recommend  that  no 
action  be  taken." 

The  comment  of  the  Judge  Advocate  General  is : 

"  Nothing  due  the  contractor.    Counter  claim  of  uncertain  amount." 

CAMP  DODGE,  IOWA. 

The  findings  of  the  Inspector  General's  Department  in  respect  to 
Camp  Dodge  are  to  the  effect  that  the  contractor  received  substan- 
tially all  of  the  waste  nlaterials  that  accumulated  during  the  life  of 
the  contract  that, it  was  entitled  to.    He  stated  in  his  report: 

"(rf)  That  of  the  articles  due  the  United  Disposal  &  Recovery  Co., 
on  hand  on  the  30th  of  June,  1918,  when  the  contract  expired,  the 
following  items  were  never  delivered  to  that  company,  their  values, 
as  nearh^  as  can  be  determined,  being  given : 

574  pounds  roachinpjs,  nmne  &  tail,  (it  14^ $80.86 

1,300  pounds  shoes,  uni-epalrable ;  1,750  pounds  discarded 
soles  &  heels ;  150  pounds  niiscl.  scrap  leather ;  a  total  of 
3,200  pounds  scrap  leather,  (^T  $20  i)er  ton 32. 00 

Total a. 112. 36 

"(^)  That  of  the  items  enumerated  above,  through  some  misunder- 
standing, some  are  now  on  hand  and  some  have  been  sold  to  other 
concerns.  Considerable  quantities  of  bailing  wire  and  empty  bottles 
were  also  on  hand,  but  had  been  tendered  the  United  Disposal  & 
Recovery  Co.,  who,  in  violation  of  their  contract,  refused  to  receive 
or  rei  lOve  them  because  not  profitable  to  them. 
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"  5.  The  inspector  concludes  that  there  is  now  due  the  United  Dis- 
posal &  Recovery  Co.,  under  its  contract  terminating  June  30,  1918, 
upon  account  of  material  due  it  and  not  delivered  from  Camp  Dodge, 
one  hundred  twelve  and  36/lOOths  dollars  ($112.36),  and  no  more.'^ 

The  report  also  sets  forth  a  number  of  alleged  violations  of  the 
contract  by  the  contractor,  including  expense  of  removing  bottles 
and  baling  wire,  labor  and  fuel  in  burning  garbage,  and  labor  fur- 
nished by  the  Government  in  loading  garbage  on  cars,  a  total  of 
^1,322.75,  all  of  which  it  is  concluded  is  a  proper  charge  against  the 
contractor.  The  comments  of  the  Judge  Advocate  General  are  as 
follows : 

"  The  contractor  has  a  claim  for  undelivered  waste  the  reasonable 
value  of  which  is  estimated  by  the  inspector  to  be  $112.36,  Claim 
must  be  filed  with  the  Auditor  for  the  War  Department.  Counter- 
claim of  uncertain  amount." 

5.  We  have  examined  the  evidence  in  the  files,  and  it  well  war- 
rants the  conclusion  which  the  Inspector  General's  Department  has 
reached,  viz :  That  the  United  States  has  fully  performed  its  contract 
with  the  contractor  in  respect  to  Camp  Custer,  and  that  the  amount 
to  which  the  contractor  would  be  entitled  for  waste  matter  at  Camp 
Dodge  that  was  not  delivered  to  it  is  uncertain  and  estimated  only,  a 
part  of  such  waste  matter  having  been  sold  and  a  part  otherwise  dis- 
posed of.  The  evidence  also  shows  that  this  contractor  has  failed  in 
important  respects  to  perform  its  Camp  Dodge  contract,  thereby 
giving  rise  to  a  coimterclaim  against  it  on  the  part  of  the  United 
States. 

DECISION. 

1.  It  appears  from  the  record  and  the  evidence  before  us  that  the 
United  States  has  performed  its  contract  with  the  contractor  in  rela- 
tion to  the  removal  of  waste  matter  from  Camp  Custer,  Mich.,  and 
that  no  relief  can  be  given  the  claimant  in  respect  to  that  contract. 

2.  It  appears  from  the  record  and  the  evidence  that  the  United 
States  has  substantially  performed  its  contract  with  the  contractor 
in  relation  to  the  removal  of  waste  matter  from  Camp  Dodge,  Iowa, 
and  that  if  there  has  been  any  failure  by  the  United  States  it  is  a 
trifling  one  and  one  for  which  the  amount  to  which  the  contractor  is 
entitled,  if  it  is  entitled  to  anything,  is  small  and  also  uncertain, 
being  an  estimated  amount  only.  It  also  appears  in  respect  to  this 
contract  that  the  contractor  has  substantially  failed  to  perform  its 
pail  of  the  contract,  and  that  the  Government  has  grounds  for  a 
counterclaim  against  it. 

3.  Both  the  Camp  Custer  and  the  Camp  Dodge  contract  expired 
by  limitation  on  June  30,  1918.  The  contracts  provided  that  the 
contractor  was  entitled  to  waste  matter  that  accumulated  up  to  that 
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date.    Both  of  these  formal  contracts  have  heretofore  been  completely 
terminated. 

4,  The  claimant  is  entitled  to  no  relief  in  respect  to  its  Camp 
Custer  contract,  since  the  contract  has  been  completely  performed 
and  is  now  terminated. 

5.  The  contractor  is  entitled  to  no  relief  in  respect  to  its  Camp 
Dodge  contract,  since  the  contract  has  been  terminated,  the  United 
States  has  substantially  performed  its  contract,  the  damages  to 
which  the  contractor  is  entitled  by  reason  of  the  breach  by  the* 
United  States  are  uncertain  and  unliquidated,  and  for  the  further 
reason  that  the  United  States  has  a  right  of  action  against  the  con- 
tractor on  account  of  its  failure  to  perform  its  contract  fully.  This 
Board  does  not  take  jurisdiction  of  claims  under  formal  contracts 
that  have  been  terminated  and  where  it  appears  that  there  has  been, 
a  breach  of  contract  on  the  part  of  the  contractor. 

Col.  Delafield,  Mr.  Williams,  and  Mr.  Shirk  concurring. 
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Case  No.  1924. 

In  re  CLAU  OF  THE  STABR  PIANO  CO. 

1.  RESCISSION  OF  CONTRACT— -JURISDICTION.— Where  a  formal  contract, 
in  accordance  with  a  proyision  thereof,  was  cancelled  for  con- 
tractor's default  by  the  Ooyernment,  a  claims  board  has  no  Jurisdiction 
to  consider  a  claim  presented  by  the  contractor. 

8.  CLAIM  AND  DECISION. — Appeal  under  General  Order  103  from  the  decision 
of  the  Air  Senrice  Claims  Board  on  a  claim  based  upon  a  formal  contract 
for  airplane  propellers.    Affirmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FIN  DIN  OS    OF    FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims 
Board,  denying  the  claim  for  $34,684.07  on  a  formally  executed 
contract. 

2.  R.  N.  Denham,  recorder  of  the  Air  Service  Claims  Board,  states 
in  a  letter  to  this  Board  dated  August  29, 1919 : 

"  This  claim  is  disallowed  for  the  reason  that  the  Board  refused  to 
take  jurisdiction,  because  of  the  fact  that  the  contract  had  been  spe- 
cifically cancelled  and  rescinded  on  account  of  default  of  the  con- 
tractor as  set  forth  in  a  letter  to  the  contractor  to  that  effect. 

"  By  direction  of  the  chairman  of  the  Air  Service  Claims  Board." 

3.  Ou'the  16th  day  of  September,  1918  the  claimant  entered  into  a 
formal  contract,  No.  4677,  order  No.  720511,  with  the  United  States 
to  manufacture  and  supply  500  cherry-wood  propellers,  in  accord- 
ance with  certain  specifications,  at  $72  each,  making  a  total  of 
$36,000.     The  contract  contains  the  following  provision : 

"  Aht.  V.  In  the  event  of  the  failure  of  the  said  contractor  to  per- 
form the  stipulations  of  this  contract  within  the  time  and  in  the 
manner  specified  herein,  the  Government  may  elect  one  of  the  follow- 
ing courses:  (a)  May  rescind  the  contracts;  (6)  may  supply  the  defi- 
ciency by  purchase  in  the  open  market  or  otherwise,  charging  the 
said  contractor  with  any  loss  occasioned  by  a  difference  between  such 
purchase  price  and  the  original  contract  price;  (c)  may  take  over 
from  the  contractor  any  or  all  items  completed  or  in  process  of  manu- 
facture, payment  for  which  shall  be  the  difference  between  the  con- 
tract price  and  the  cost  to  the  Government  of  having  the  articles  or 
equipment  completed;  (d)  or  may  permit  the  said  contractor  to  com- 
plete delivery  within  a  reasonable  time  after  the  date  or  dates  speci- 
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fied  herein,  and  in  this  event  liquidated  damages  shall  be  deducted 
as  and  if  provided  in  the  attached  order." 

4.  The  claimant  proceeded  with  the  manufacture  of  said  propellers, 
and  it  soon  became  apparent  that  the  glue  joints  were  not  perfect. 
The  cause  of  said  imperfection  was  not  then  known.  The  propellers 
thus  made  were  not  safe  for  service.  On  November  30,  1919,  O.  B. 
Mause,  senior  inspector  of  the  Air  Service,  wrote  the  claimant,  in 
part,  as  follows: 

"  It  is  the  opinion  of  the  writer  that  none  of  these  propellers  would 
be  safe  to  be  used  in  the  service.  You  will  therefore  use  this  letter  as 
your  authority  to  discontinue  production  on  order  No.  720511  Aero 
until  further  notice  has  been  received." 

5.  On  January  13,  1919,  Capt.  F.  B.  Schnacke,  by  direction  of  the 
Acting  Director  of  Aircraft  Production,  wrote  the  claimant  as  fol- 
lows : 

"  Order  No.  720511— Contract  4677. 

"  1.  Owing  to  the  fact  that  you  have  failed  to  perform  the  stipula- 
tion with  reference  to  the  delivery  of  the  propellers  called  for  by 
order  720511  and  contract  accompanying  same,  and  on  account  of 
your  failure  to  perform  other  stipulations  of  said  contract  within  the 
time  and  in  the  manner  specified  therein,  you  are  hereby  notified  that 
the  Government  has  and  does  hereby  elect  to  rescind  said  contract, 
and  same  is  hereby  accordingly  rescinded." 

6.  The  claimant  has  always  contended  that  the  condition  of  said 
propellers  was  due  to  faulty  specifications  and  was  not  due  to  its 
negligence  or  box!  workmanship.  The  Bureau  of  Aircraft  Produc- 
tion continued  to  investigate  the  causes  of  the  defects  in  the  said 
propellers  after  January  13,  1919.  Finally  on  May  24,  1919,  the 
claimant  filed  its  claim  with  the  Bureau  of  Aircraft  Production.  The 
facts  of  said  claim  wei-e  further  investigated  and  a  form  of  settle- 
ment contract,  covering  the  demands  of  the  claimant,  dated  August 
19,  1919,  was  drawn.  The  said  settlement  contract  was  never  exe- 
cuted and  the  claim  was  denied  for  the  reasons  quoted  in  the  letter 
of  the  recorder  of  the  Air  Service  Claims  Board,  set  forth  in  para- 
graph 2  hereof. 

7.  Since  the  claim  \vas  presented  to  this  Board  Mr.  Guido  Gores, 
attorney  for  the  claimant,  has  presented  letters  from  J.  A.  MacDon- 
ald,  aeronautical  engineer,  formerly  district  manager  of  the  Dayton 
District,  and  F.  W.  Caldwald,  Chief  of  the  Propeller  Service,  to  the 
effect  that  it  is  their  opinion  the  defects  in  the  manufactured  articles 
were  not  the  fault  of  the  claimant,  and  also  a  letter,  dated  February 
3,  1919,  from  A.  C.  Downey  to  the  claimant,  stating,  in  part : 

"You  are  advised  that  the  officer  in  charge  of  the  Procurement 
Division  informed  a  representative  of  your  company  of  the  fact  that 
your  case  would  be  thoroughly  investigated  and  that  an  impartial 
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decision  would  be  made  without  reference  to  any  previous  judgment 

Sassed  by  the  Propeller  or  Propeller  Inspection  Sections  of  this 
epartment. 

"  *  *  *  No  decision  adverse  to  your  company  will  be  rendered 
until  such  time  as  you  have  been  afforded  ample  opportunity  to  pre- 
sent your  side  of  tne  case." 

8.  Henry  H.  Tryon,  chief  propeller  inspector  of  the  Aircraft 
Service,  during  January  and  February,  1919,  states  in  his  affidavit  of 
February  5,  1920,  in  effect,  that  the  faults  in  the  propellers  manu- 
factured by  claimant  were  in  part  due  to  the  failure  of  the  claimant 
to  manufacture  in  accordance  with  specifications. 

DECISION. 

1.  We  conclude,  after  an  examination  of  the  correspondence  and 
affidavits  and  evidence  submitted,  that  as  the  contract  was  rescinded 
by  the  Government  in  its  letter  to  the  claimant  dated  January  IB, 
1919,  on  the  ground  that  the  claimant  had  failed  to  perform  its 
contract  within  the  time  and  in  the  manner  specified  in  the  contract, 
the  decision  of  the  Air  Service  Claims  Board  should  be  sustained. 

Col.  Delafield  and  Mr.  Eaton  concurring. 
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Cases  Nos.  438  and  477. 

In  re  CLAU  OF  LEHIGH  NAVIGATION  ELECTRIC  CO.  AND  LEHIGH  VALLEY 

TRANSIT  CO. 

1.  IMPLIED  CONTRACT. — When  an  agent  of  the  Government  in  pursuance  of 
his  duty  and  authority  directs  the  preparation  of  plans,  specifications, 
and  working  drawings  for  the  installation  of  facilities  in  order  that 
work  thereon  may  be  commenced  immediately  upon  execution  of  a  con- 
tract, there  is  an  implied  contract  to  pay  the  necessary  and  reasonable 
cost  of  their  preparation. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  These  two  cases*  were  presented  to  the  Claims  Board,  Ordnance 
Department,  on  Form  A,  but  they  were  properly  transferred  by  that 
board  to  the  War  Department  Board  of  Contract  Adjustment  as 
being  in  their  nature  Class  B  claims  under  Supply  Circular  17,  and 
they  wdll  be  treated  and  disposed  of  as  such  by  this  Board.  As  will 
hereafter  appear,  the  Lehigh  Valley  Transit  Co.  stands  in  the  rela- 
tion of  a  subcontractor  to  the  Lehigh  Navigation  Electric  Co.,  and, 
by  agreement  between  the  claimants,  the  two  cases  were  heard  to- 
gether, and  a  decision  will  be  rendered  as  a  claim  solely  on  behalf 
of  the  Lehigh  Navigation  Electric  Co.  This  case  grows  out  of  the 
following  facts: 

2,  In  August,  1918,  the  Bethlehem  Steel  Co.  was  engaged  almost 
exclusively  in  the  manufacture  of  munitions  for  the  Government. 
In  this  work  the  Bethlehem  Steel  Co.  was  receiving  under  contract 
from  the  Lehigh  Navigation  Electric  Co.,  located  at  Hauto,  Pa., 
7,500  kilowatts  of  firm,  continuous  power.  It  was  the  judgment  of 
Gen.  Tracy  C.  Dickson,  Ordnance,  United  States  Army,  who  repre- 
sented the  Ordnance  Department  at  the  Bethlehem  plant  in  charge  of 
all  Government  work,  that  within  the  ensuing  six  months  at  least 
13,750  kilowatts  of  additional  continuous,  firm  power  would  be 
needed  by  the  Bethlehem  Steel  Co.  in  the  manufacture  of  munitions. 
Gen.  Dickson  thereupon  caused  a  survey  to  be  made  of  the  available 
sources  of  electrical  power  within  practical  range  of  the  Bethlehem 
Steel  Co.  At  the  same  time  Maj.  Malcolm  MacLaren,  Engineers, 
United  States  Army,  who  was  attached  to  the  War  Industries  Board 
and  charged  with  the  duty  of  developing  and  utilizing  to  the  best 
advantage  for  Government  work  sources  of  electrical  power  in  the 
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district  between  Washington  and  New  York,  made  a  survey  also  of 
the  available  and  prospective  sources  of  supply  of  electrical  current 
in  the  district  in  which  the  Bethlehem  Steel  Co.  was  located.  Gen. 
Dickson  and  Maj.  MacLaren  both  reached  the  conclusion  in  the 
latter  part  of  August,  1918,  that  in  the  ensuing  six  months  a  new  and 
additional  source  of  supply  of  electrical  current  must  be  developed 
to  take  care  of  Government  needs  at  the  Bethlehem  plant. 

3.  Thereupon  Gen.  Dickson  requested  the  Bethlehem  Steel  Co.  and 
the  Lehigh  Navigation  Electric  Co.  to  furnish  estimates  of  the  cost 
and  time  of  installation  of  new  facilities  necessary  to  the  develop- 
ment of  the  additional  power.  The  Bethlehem  Steel  Co.  estiixiated 
that  in  one  year's  time  it  could  construct  a  steam  electrical  power 
plant  having  a  capacity  of  30,000  kilowatts  at  a  cost  of  $3,011,000. 
The  Lehigh  Navigation  Electric  Co.  estimated  that  it  could  furnish 
thfe  13,750  additional  kilowatts  of  power  by  the  installation  of  boilers 
at  its  Hauto  plant  ih  from  8  to  10  months  and  by  the  installation  of 
a  frequency  changer  at  the  plant  of  the  Lehigh  Valley  Transit  Co. 
at  Allentown,  Pa.,  in  from  4  to  6  months,  both  at  a  total  cost  of 
$1,747,000. 

4.  Under  date  of  September  25, 1918,  Gen.  Dickson  wrote  the  Chief 
of  Ordnance  submitting  the  two  estimates  and  stating  that  13,750 
kilowatts  of  additional  power  would  be  necessary,  and  recommended 
that  the  proposition  of  the  Lehigh  Navigation  Electric  Co.,  in  view 
jf  the  time  and  amount  involved,  be  adopted,  and  recommended  also 
that  the  proposition  be  financed  by  the  Government. 

5.  The  proposition  of  the  Lehigh  Navigation  Electric  Co.  to  fur- 
nish the  additional  power  by  the  installation  of  boilers  at  its  Hauto 
plant  and  by  the  installation  of  the  frequency  changer  system  at 
the  Allentown  plant  of  the  Lehigh  Valley  Transit  Co.  as  the  best 
means  of  furnishing  the  additional  13,750  kilowatts  of  electrical 
j)ower,  as  recommended  by  Gen.  Dickson,  was  approved  by  the  Chief 
of  Ordnance. 

0.  Negotiations  wen?  thereupon  begun  between  the  Bethlehem  Steel 
Co.  and  the  Lehigh  Navigation  Electric  Co.  on  the  one  side  and  the 
Government  agents  oi^  the  other  looking  toward  the  formulation  of 
a  scheme  that  would  provide  these  facilities  and  at  the  same  time 
protect  the  interests  of  all  parties,  the  Government,  ultimately,  to 
bear  the  expense  of  these  additional  facilities.  The  additional  facili- 
ties as  recommended  and  approved  were  to  be  of  concrete  instead  of 
steel  construction  and  therefore  for  temporary  war  purposes  and 
were  not  of  such  a  nature  as  to  be  of  permanent  or  peace-time  benefit 
to  the  Lehigh  Navigation  Electric  Co. 

7.  During  the  pendency  of  these  negotiations  and  after  it  appeared 
that  they  were  practicalls"^  certain  of  being  carried  through,  Maj. 
MacLaren,  acting  in  conjunction  with  Gen.  Dickson,  and  in  lWJ?}Yp 
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ance  of  his  duties  in  charge  of  the  development  of  the  additional 
needed  supply  of  electrical  power  for  Government  work,  directed 
the  Lehigh  Navigation  Electric  Co.  to  immediately  prepare  plans, 
specifications,  and  working  drawings  for  the  installation  of  the  boil- 
ers at  Hauto  and  for  the  frequency  changer  system  at  Allentown, 
with  a  view  to  being  able  to  begin*  work  upon  these  improvements 
immediately  upon  the  completion  of  final  negotiations  and  in  order 
to  save  time,  which  was  a  vital  element  in  the  situation. 

8.  In  pursuance  of  the  direction  of  Maj.  MacLaren,  as  above  set 
out,  the  Lehigh  Navigation  Electric  Co..  prepared  plans,  specifica- 
tions, and  working  drawings  for  the  installation  of  the  boilers  at 
Hauto  and  the  frequency  changer  system  at  Allentown,  Pa.,  but  the 
armistice  intervened  before  negotiations  for  the  establishment  ^'. 
these  facilities  culminated  in  an  agreement,  and  the  plans,  spe/*laca- 
tions,  and  working  drawings  were  left  on  the  hands  of  tho  Lehigli 
Navigation  Electric  Co.  and  are  of  no  benefit  or  "value  ^-c^  them  what- 
ever, and  this  claim  is  to  recover  for  the  cost  of  the?:  preparation. 

DECISION. 

This  board  is  of  the  opinion  that  petitioner  is  entitled  to  recover 
the  necessary  and  reasonable  cost  of  preparation  of  the  plans,  speci- 
fications, and  working  drawings  for  the  installation  of  the  additional 
boilers  at  Hauto  and  for  the  installation  of  the  freqency  changer 
system  at  the  Allentown  plant  of  the  Lehigh  Valley  Transit  Co., 
which  were  made  in  pursuance  of  the  direction  of  Maj.  Malcolm 
MacLaren,  Engineers,  United  States  Army.  This  work  was  to  be 
done  for  the  sole  benefit  of  the  United  States  needful  and  necessary 
in  the  prosecution  of  its  war  needs,  and  the  plans,  specifications,  and 
working  drawings  were  to  be  and  are  of  no  value  whatever  to 
petitioner. 

DISPOSITION. 

This  board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  maimer  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield,  Lieut.  Col.  McKeeby,  and  Mr.  Wise  concurring. 
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Case  No.  1488. 

In  re  CLAIK  OF  FARRELL  CHEEK  STEEL  FOUNDRY  GO. 

1.  CLAHC  AND  DECISION. — Claim  for  f51,638.10  under  the  act  of  Xarcli  8, 
1919,  for  reimbursement  for  increased  plant  equipment  on  representation 
of  Government  agent  that  same  would  be  compensated  for  by  the 
Goyernment.    Held,  claimant  is  entitled  to  relief. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS   OF    FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traf- 
fic Division  Supply  Circular  No.  17,  1919,  for  $51,633.10,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States  on  or  about  the  15th  day  of  October,  1918. 

2.  Maj.  M.  S.  Loomis,  in  charge  of  procurement  division  of  the 
Cleveland  District  Ordnance  OflSce  in  October,  1918,  was  acting 
under  instructions  "to  pursue  any  methods  necessary  to  increase 
the  production  of  tank  parts"  (p.  37).  Track  shoes  for  the  cater- 
pillar parts  were  especially  needed  (p.  37).  Learning  that  the  claim- 
ant was  producing  castings  for  said  shoes,  Maj.  Loomis  sent  James 
C.  Doyle  to  the  claimant's  plant  with  instructions  to  develop  a  plan 
by  which  production  could  be  increased. 

3.  James  C.  Doyle,  acting  under  the  instructions  of  Maj.  M.  S. 
Loomis,  called  at  the  claimant's  plant  on  tji©  22d  day  of  October, 
1918,  and  urged  Herbert  Farrell,  president  of  the  claimant's  com- 
pany, to  increase  the  capacity  of  claimant's  plant  by  installing  melt- 
ing and  handling  equipment.  Mr.  Farrell  then  asked,  "  What  will 
happen  if  the  war  stops?  "  Mr.  Doyle  replied  that  if  claimant  made 
the  additional  installation  of  said  machinery  necessary  to  increase 
production,  the  Government  would  pay  any  legitimate  expense  nec- 
essary, but  that  he  said  nothing  about  a  crane  (p.  54). 

Lieut.  George  J.  Eyrick,  an  inspector  of  ordnance  of  the  San- 
dusky region,  testified  (pp.  65  and  66)  that  he  heard  the  said  conver- 
sation between  Mr.  Farrell  and  Mr.  Doyle  on  October  22,  1918. 

4.  The  installation  of  an  electric  furnace  and  electric  crane  by  the 
claimant  necessitated  the  building  of  a  power  line  connecting  the 
claimant's  plant  with  an  electric  line  about  2  miles  distant,  as  the 
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local  line  was  unable  to  supply  more  power  at  that  time.  Mr.  Doyle 
took  Mr.  Farrell  and  Mr.  Wilcox,  of  the  Sandusky  power  line,  to 
interview  Andrew  Clark,  of  the  Procurement  Division  of  the  Ord- 
nance, on  October  31,  1918.  Mr.  Farrell  asked  Mr.  Clark  what  the 
Government  would  do  in  relation  to  the  installation  of  the  proposed 
power  line,  and  Mr.  Clark  replied  that  the  claimant  could  make  ap- 
plication for  an  appropriation  for  the  proposed  power  line  in  writ- 
ing, which  could  then  be  submitted  to  the  Cleveland  procurement  de- 
partment for  approval  or  disapproval,  and  if  approved  could  then 
be  sent  to  Washington  for  the  approval  of  the  authorities  there.  Mr. 
Farrell  finally  stated  he  would  finance  the  installation  of  the  power 
line  himself  (p.  52). 

5.  On  October  29,  1918,  the  claimant  entered  into  an  agreement 
with  the  Pittsburg  Furnace  Co.  for  the  purchase  of  an  electrical  fur- 
nace at  a  cost  of  $30,000,  which  was  later  installed.  On  November  4, 
1918,  the  claimant  entered  into  an  agreement  with  the  Sandusky  Gas 
&  Electric  Co.  to  install  the  power  line  upon  terms.  On  or  about 
November  8,  1918,  the  claimant  purchased  an  electric  crane  from  the 
Milwaukee  Crane  &  Electric  Co.  at  a  cost  of  $9,092. 

6.  At  the  time  of  the  armistice  the  claimant  had  subcontracts  for 
Government  work  amounting  to  a  total  of  approximately  $1,300,000. 
During  October,  1918,  it  turned  out  $200,000  worth  of  castings.  At 
that  rate,  at  the  time  of  the  armistice  it  had  sufficient  Government 
work  to  keep  it  running  six  or  seven  months.  By  the  proposed  in- 
crease of  equipment  the  claimant  expected  to  increase  its  output  40 
per  cent  (p.  78)  and  expected  to  have  its  new  equipment  running 
within  60  days  from  the  time  ordered.  After  the  armistice  the  claim- 
ant did  not  hurry  with  the  installation  of  the  new  machinery.  It 
was  finally  installed  in  February,  1919.  After  the  armistice  part  of 
the  claimant's  orders  were  canceled.  It  nevertheless  continued  on 
Government  work  for  three  or  four  months  after  the  armistice. 

7.  Mr.  Farrell  testified  (p.  83)  that  at  the  time  the  claimant  in- 
stalled its  facilities  he  assumed  that  the  cost  would  be  absorbed  in 
part  by  the  contracts  the  claimant  had  on  hand  and  in  part  by  addi- 
tional contracts.  "  I  did  not  figure  that  there  would  be  any  cause 
for  reimbursement  at  all."  When  asked  whether  he  made  any  en- 
deavor to  cancel  the  claimant's  orders  for  the  furnace,  crane,  and 
power  line  Mr.  Farrell  replied  (p.  88),  "We  had  orders  going  on 
and  we  did  not  know  but  what  we  would  need  them."  He  said  (p. 
90)  that  after  the  armistice,  when  part  of  the  claimant's  orders  were 
cancelled,  he  thought  he  could  have  cancelled  the  orders  for  the  said 
facilities,  but  that  he  had  orders  on  hand  sufficient  to  amortize  prac- 
tically all  of  the  said  facilities  and  he  did  not  know  but  the  claimant 
would  need  them. 
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DECISION. 

1.  On  or  about  October  22, 1918,  James  C.  Doyle,  acting  under  the 
.authority  of  Maj.  M.  S.  Loomis,  orally  agreed  with  the  claimant 

that  if  it  would  install  additional  melting  and  handling  equipment 
in  its  plant  at  Sandusky,  Ohio,  the  Government  would  repay  any 
necessary  legitimate  expenditures  therefor.  Thereafter  and  before 
November  8,  1918,  the  claimant  placed  orders  for  an  electric  furnace 
and  an  electric  crane,  and  installed  the  said  facilities  in  said  plant, 
in  February,  1919.  It  expected  to  amortize  the  cost  of  said  facilities, 
which  it  states,  together  with  the  power  line,  cost  the  total  sum  of 
$51,633.10,  from  the  subcontracts  for  castings  for  Army  tractors  it 
then  had,  and  in  part  from  additional  orders  for  Government  work 
it  hoped  to  receive  later. 

2.  The  claimant  continued  work  on  the  said  subcontracts  for  three 
or  four  months  after  November  12,  1918.  It  seems  some  part  of  the 
cost  of  said  facilities  was  absorbed  under  the  said  subcontracts. 

3.  The  obligation  arises  upon  the  part  of  the  Government  to  reim- 
burse the  claimant  its  losses  on  the  necessary  expenditures  made 
in  performing  said  agreement. 

4.  The  agreement  for  melting  and  handling  equipment  does  not 
include  the  expenditures  for  a  power  line.  No  agreement  was  made 
with  relation  to  the  installation  of  the  power  line. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature,  terms, 
and  conditions  of  the  agreement  and  Certificate  C  to  the  Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
Supply  Circular  No.  17. 

Col.  Delafield  and  Mr.  Harding  concurring. 
186107— 20— VOL  3 .58 
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Case  No.  569. 

In  re  CLAnC  OF  JACOB  BEEB  SONS. 

1.  FACILITIES — AMORTIZATION. — Where,  In   order  to   encourage  increased 

production  and  better  sanitary  conditions,  a  dnly  authorized  represent- 
ative of  the  Oovemment  agrrees  with  the  manufacturer  that  If  it  will 
obtain  a  three-year  lease  on  certain  floor  space,  move  its  factory  therein, 
and  install  additional  facilities,  the  Oovemment  will  furnish  suill- 
cient  work  so  that  the  extra  expense  can  be  absorbed  in  orders  for  its 
product,  there  is  an  agreement  within  the  meaning  of  the  act  of  Xarch 
2,  1919. 

2.  CLAIM  AKB  DECISION.— Claim  under  the  act  of  March  2,  1919  for  damages 

caused  by  the  Oovemment  stopping  production  of  a  manufacturing  plant 
which  has  increased  its  facilities  on  the  faith  of  promises  by  the  Oov- 
emment that  it  will  furnish  sufficient  orders  for  its  product  so  that  the 
additional  cost  may  be  amortized.  Held,  claimant  entitled  to  an  adjust- 
ment. 

• 
Mr.  Hiiidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTF. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  for  $35,242.92,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant,  Jacob  Reed  Sons,  of  Philadelphia,  Pa.,  makes 
claim  under  the  act  of  March  2,  1919,  for  reimbursement  for  ex- 
penditures made  and  obligations  incurred  for  the  lease  of  a  building 
and  for  machinery  and  equipment  installed,  therein,  alleging  that  it 
was  induced  to  make  the  expenditures  and  incur  the  obligations  at 
the  request  of  Mr.  Benedict  M.  Holden,  depot  quartermaster  at 
Philadelphia,  Pa. 

3.  It  appears  that  in  the  summer  of  1918  the  garment  manufac- 
turers of  the  Philadelphia  district  working  on  Government  contracts 
were  not  able  to  keep  production  up  to  the  demands  of  the  Govern- 
ment. Some  contractors  were  not  giving  satisfaction  either  as  to 
quantity  or  quality  of  work  turned  out.  They  were  considered  un- 
desirable by  the  officers  of  the  Philadelphia  depot.  Claimant  had 
been  prior  to,  and  was  on,  July  15,  1918  working  on  Government  con- 
tracts for  wool  garments  and  was  giving  entire  satisfaction  as  to 
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quality  of  work,  but  its  production  was  limited  because  of  lack  of 
floor  space.  The  depot  quartermaster  was  anxious  that  claimant  in- 
crease its  production,  it  being  his  intention  to  discontinue  giving 
orders  to  the  undesirable  manufacturers  as  fast  as  the  desirable 
manufacturers  were  able  to  increase  theirproduction. 

4.  Prior  to  July  15,  1918,  the  Philadelphia  depot  quartermaster 
had  issued  instructions  to  Capt.  John  F.  Clayton,  Quartermaster 
Corps,  chief  of  the  inspection  branch,  clothing  and  equipage  division, 
of  the  Philadelphia  district,  that  all  manufacturers  working  on 
Government  contracts  should  provide  a  suitable  stock  room  adjacent 
to  the  cutting  room,  and  that  all  Government-owned  goods  should  be 
kept  therein  under  lock  and  key.  Claimant's  cutting  room  at  1424 
Chestnut  Street  was  inadequ^  to  claimant's  demands  and  to  have 
converted  a  part  of  the  cutting  room  into  a  stock  room  would  have 
materially  reduced  claimant's  production.  There  was  no  other  room 
available  for  a  stock  room.  Another  reason  why  the  officers  of  the 
Philadelphia  depot  desired  that  claimant  secure  another  location 
for  its  plant  was  that  the  sanitary  conditions  of  the  plant  at  Eighth 
and  Arch  Streets  were  insatisfactory  and  the  building  was  consid- 
ered a  firetrap. 

5.  For  the  reasons  above  stated  claimant's  president,  Mr.  Irving 
L.  Wilson,  had  been  repeatedly  urged  and  requested,  both  by  the 
depot  quartermaster  and  by  Capt. 'William  Brooks,  officer  in  charge 
of  the  manufacturing  branch,  clothing  and  equipage  division,  of 
the  Philadelphia  district,  to  secure  larger  and  more  suitable  quar- 
ters and  equip  the  same  for  the  purpose  of  filling  Government  orders 
and  to  close  its  plant  at  1424  Chestnut  Street. 

6.  On  July  15, 1918,  claimant's  president  informed  the  depot  quar- 
termaster that  he  then  had  an  opportunity  to  lease  the  eighth  floor 
of  the  building  at  4^50  North  Sixth  Street,  but  that  it  would  be 
necessary  to  sign  a  lease  for  three  years.  Mr.  Wilson  further  stated 
to  the  depot  quartermaster  that  he  was  not  desirous  of  undertaking 
a  proposition  that  would  require  his  company  to  assume  obligations 
as  large  as  this  would  necessitate  without  definite  assurance  of  a 
volume  of  Government  orders  sufficient  to  keep  the  plant  busy  until 
the  cost  of  the  new  plant  had  been  absorbed  out  of  the  profits.  The 
depot  quartermaster  replied  that  claimant  would  be  given  Govern- 
ment orders  to  keep  the  plant  busy  for  at  least  the  entire  period  of 
the  lease'  and  even  longer,  perhaps  five  years,  and  requested  Mr. 
Wilson  to  negotiate  the  lease  and  install  the  machinery  and  equip- 
ment. 

7.  Acting  upon  these  definite  assurances,  claimant,  on  July  23, 1918, 
leased  the  floor  above  referred  to,  and  as  soon  thereafter  as  possiMo 
installed  new  equipment  and  machinery,  built  the  stock  room,  and 
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closed  its  plant  at  1424  Chestnut  Street.  The  new  plant  was  in  opera- 
tion by  the  middle  of  September,  1918,  and  it  was  kept  busy  on  Gov- 
ernment orders  as  long  as  the  requirements  of  the  Government  con- 
tinued, which  was  until  shortly  after  the  armistice.  When  the  re- 
quirements of  the  Government  ceased,  claimant  had  no  further  need 
for  this  plant,  so  the  machinery  and  equipment  was  disposed  of  and 
the  premises  were  sublet  for  the  remainder  of  the  term. 

DECISION. 

1.  An  agreement  was  entered  into  on  or  about  July  15,  1918,  under 
which  claimant  was  to  lease  a  plant  and  install  machinery  and  equip- 
ment for  the  manufacture  of  wool  garments  for  the  Government,  and 
claimant  was  to  be  given  Government^rders  sufficient  to  keep  it  busy 
until  the  cost  of  the  plant  had  been  absorbed  by  the  profits  earned. 

2.  Claimant  made  expenditures  and  incurred  obligations  upon  the 
faith  of  this  agreement,  prior  to  November  12, 1918,  but  did  not  re- 
ceive orders  sufficient  to  amortize  the  cost  thereof. 

3.  Claimant  is  entitled  to  be  reimbursed  the  loss  it  has  sustained  by 
reason  of  the  failure  of  the  Government  to  perform  its  part  of  the 
agreement  above  stated. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  No.  2169. 

In  re  CLAIK  OF  EASTHAN  KODAK  CO. 

1.  EESCI5SI0N  OP  AQEEEKENT  BECATTSE  OF  MISTAKE.— Where  a  contrac- 

tor and  a  Oovernment  officer  agreed  that  a  formal  contract  should  be  can- 
celled and  execute  a  cancellation  agreement  under  a  mutual  mistake  of 
fact,  both  parties  believing  that  no  expenses  had  been  incurred  there- 
under, the  cancellation  agreement  will  be  rescinded  and  the  original 
contract  considered  as  subject  to  settlement. 

2.  CLAIM  AND  DECISION. — Claim  is  made  under  General  Order  103  under  a 

formally  executed  contract  for  the  manufacture  of  aerial  lenses,  for  the 
sum  of  11,567.95  for  expenditures  made  in  partially  performing  .the  con- 
tract.   Held,  that  the  Secretary  of  War  has  power  to  adjust  said  claim. 

Mr.  Montgomery  writing  tlie  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Air  Service  Claims 
Board  on  a  claim  for  $1,567.95  on  a  formally  executed  contract 
under  the  following  circumstances.  Xo  hearing  has  been  had  before 
this  Board. 

2.  Contract  No.  4212,  Order  Xo.  74002,  between  Lieut,  (now  Capt.) 
F.  D.  Schnacke,  Air  Service,  Signal  Reserve  Corps,  acting  for  the 
United  States,  and  the  claimant,  dated  July  8,  1918,  was  duly  exe- 
cuted by  both  parties.  It  provided  for  the  delivery  by  claimant  to 
the  Government  of  25  aerial  lenses  at  $390  each. 

3.  On  Xovembor  2G,  1918,  a  telegram  was  sent  to  claimant,  signed 
"Aircraft  Production,  Schnacke,"  requesting  claimant  to  stop  all  pro- 
duction over  and  above  5  lenses,  but  to  continue  with  5  lenses.  On 
December  14  a  similar  telegram  was  sent  it  directing  the  suspension 
of  the  entire  order.  lender  date  of  December  16,  1918,  a  letter  was 
sent  the  Bureau  of  Aircraft  Production,  signed  with  the  claimant's 
name,  by  F.  O.  Strowger,  referring  to  the  telegram  of  Xovember  26, 
and  stating: 

"As  no  work  has  been  done  on  any  of  the  lenses  on  this  order,  con- 
sequently no  expense  incurred,  you  are  advised  that  this  order  is 
hereby  cancelled." 

Capt.  Schnacke  replied  by  letter  that  the  order  was  accordingly 
thereby  canceled. 

.4.  Subsequently  the  claimant  discovered  that  work  had  been  done 
on  these  lenses  and  so  notified  the  department.     On  Xovember  19, 
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1919,  Lieut.  W.  L.  Miller,  Air  Service,  Aircraft  Production,  wrote 
claimant  as  follows : 

"  In  view  of  the  understanding  that  a  claim  is  to  be  presented  in 
this  case,  and  the  fact  that  such  claim  can  not  be  considered  when 
the  order  is  not  in  full  standing,  the  cancellation  of  December  19th, 
referred  to  above,  is  hereby  rescinded." 

5.  The  claim  appears  to  have  been  examined  and  the  amount  com- 
puted at  $1,567.95.  It  was  rejected,  apparently  upon  the  theory  that 
the  Secretary  of  War  had  lost  jurisdiction  by  the  agreement  of  both 
parties  that  the  contract  should  be  cancelled. 

6.  An  affidavit  filed  by  James  S.  Havens,  one  of  the  vice  presi- 
dents of  the  claimant,  states  that  F.  O.  Strowger,  whose  name  is 
signed  to  the  letter  suggesting  the  cancellation  of  the  contract,  is 
an  employee  of  the  claimant  who  had  no  authority  to  cancel  the 
contract. 

7.  The  affidavit  of  Mr.  Havens  further  sets  forth  that  the  claim- 
ant has  settled  in  full  certain  claims  of  the  Government  against  it, 
a  memorandum  of  which  is  attached  to  the  record  by  way  of  notice. 

DECISION. 

1.  The  sole  question  is  whether  the  Secretary  of  War  lost  jurisdic- 
tion to  settle  or  adjust  the  contract  with  the  claimant  when  the 
letter  signed  by  Mr.  Strowger  offering  cancellation  was  answered 
by  Capt.  Schnacke,  notifying  the  claimant  that  the  order  was  can- 
celled. 

2.  It  appears  that  Mr.  Strowger  had  no  authority  to  bind  the 
claimant  by  any  agreement  to  cancel  the  contract.  Whether  he  had 
such  apparent  authority  as  made  his  settlement  binding  on  the 
claimant  need  not  be  decided. 

3.  If  we  should  assume  that  Mr.  Strowger  had  such  apparent 
authority,  we  should  have  here  an  agreement  between  the  United 
States  and  the  claimant  whereby  the  latter  released  to  the  former  a 
debt  of  $1,567.95,  neither  party  intending  that  this  should  be  done 
and  neither  being  aware  of  the  existence  of  the  debt.  In  such  case 
the  agreement  for  cancellation  is  subject  to  rescission. 

4.  Until  the  party  entitled  to  rescind  a  cancellation  agreement 
loses  his  right  so  to  do,  the  agreement  does  not  finally  dispose  of  the 
contract  it  purports  to  cancel. 

5.  Rescission  was  made  in  apt  time,  and  was  assented  to,  and,  ac- 
cordingly, the  Secretary  of  War  never  lost  jurisdiction.  Claimant  is 
entitled  to  relief. 

DISPOSITION. 

.The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 
Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  No.  1803. 

In  re  CLAIK  OF  SINGEE  HANUFACTXrEINO  CO. 

1.  INTEEEST  UNDES  SPECIAL  AOEEEHENT. — Where,  under  a  formal  con- 

tract for  certain  articles,  it  was  provided  that  the  Government  was  to 
pay  for  Increased  faolllties,  and  the  Government  agrreed  In  writing  to 
pay  interest  on  money  advanced  by  the  .contractor  for  these  facilities 
for  periods  beyond  the  time  specified  under  the  formal  contract,  the 
contractor  is  entitled  to  interest  even  though  the  formal  contract  con- 
tained no  provision  regarding  interest. 

2.  CLAIK  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  based  upon 

a  written  agreement  relating  to  Interest  on  money  advanced  by  claimant 
for  facilities  under  a  formal  contract  for  recuperators  and  other  ord- 
nance.   Held,  claimant  is  entitled  to  relief. 

Mr.  Bayne  writing  the  opinion  of  the  Board. 

This  is  a  claim,  Glass  A,  for  $33,970.45  for  interest  on  moneys 
advanced  by  claimant  under  a  special  agreement  with  the  Govern- 
ment in  carrying  out  a  formal  contract  with  the  Government,  War 
Ordnance  No.  P4560-454C,  dated  March  29,  1918.  The  claim  comes 
to  this  Board  from  the  Claims  Board  of  the  Ordnance  Department. 

There  has  been  no  hearing. 

This  Board  finds  and  decides  as  follows : 

1.  The  Government,  acting  through  Lieutenant  Colonel  Dale  Bum- 
stead,  Ordnance  Department,  United  States  Army,  by  direction  of 
the  Chief  of  Ordnance,  and  claimant  entered  into  a  formal  con- 
tract. War  Ordnance  No.  P456(>-454C,  dated  March  29, 1918,  whereby 
the  claimant  agreed  to  provide  increased  facilities  for  the  perform- 
ance of  the  contract,  to  make  necessary  rearrangement  of  its  plant 
and  machinery  at  Elizabethport,  N.  J.,  and  to  provide  the  proving 
.ground,  the  estimated  cost  of  which  was  approximately  $4,375,819, 
to  be  paid  by  the  Government.  Such  cost  was  not  to  be  exceeded 
unless  the  additional  cost  should  be  specifically  authorized  in  writ- 
ing by  the  Chief  of  Ordnance.  Payment  for  all  costs  figured  by  the 
contractor  to  be  made  upon  certificate  to  the  Chief  of  Ordnance  as 
soon  as  practicable  after  the  1st  and  15th  of  each  month.  The  articles 
to  be  manufactured  were:  2,500  hydropneumatic  recuperators,. 2,500 
independent  line-sight  mechanism,  and  5  dummy  cradles. 

2.  On  April  1,  1918,  before  the  receipt  of  the  purchase  order  and 
the  contract,  No.  P4560-454C,  claimant  wrote  Procurement  Division, 
Office  of  Chief  of  Ordnance,  that  no  provision  was  made  in  the  con- 
tract for  interest  on  the  large  sums  of  money  which  would  have 
to  be  advanced  by  claimant;  that  orders  and  contracts  had  already 
been  placed  by  claimant  amounting  to  about  $2,000,000,  and  sug- 
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gested  that  the  Government  advance  such  capital  as  required  week 
by  week.  On  April  5,  1918  this  letter  was  acknowledged  and  claim- 
ant was  informed  that  it  had  been  referred  to  the  Cost  Accounting 
Section.  On  April  22,  1918,  claimant  wrote  again  to  the  same  divi- 
sion, acknowledging  receipt  of  the  procurement  order,  No.  P4937- 
489C,  dated  March  29,  1918,  but  received  by  claimant  April  19, 
1918 ;  claimant  requested  answer  to  its  letter  of  April  3.  On  April  23 
the  Acting  Chief  of  Ordnance  wrote  claimant  that  interest  would  be 
allowed;  but  the  rate  not  being  specified,  claimant  on  April  25,  1918 
wrote  that  as  the  rate  of  interest  was  not  specified,  claimant  assumed 
that  6  per  cent  was  the  rate  agreed  upon,  which  was  confirmed  by 
the  Ordnance  Department  by  letter  of  May  23, 1918. 

3.  This  arrangement,  thus  evidenced  in  writing  by  the  letters 
between  the  parties,  and  prior  to  the  actual  delivery  of  the  instru- 
ment evidencing  the  contract.  No.  P4560-454C,  was,  and  was  in- 
tended to  be,  apart  from  and  independent  of  the  contract,  and  was 
not  inconsistent  therewith,  and  was  intended  to  provide  for  a  con- 
tingency not  otherwise  provided  for  which  might  arise,  and  was 
necessary  for  the  protection  of  claimant,  and  was  beneficial  to  the 
Government  in  avoiding  possible  delays  incident  to  its  own  failure  to 
act  promptly  under  the  formal  contract. 

4.  It  appears  that  claimant,  owing  to  delays  by  the  Government  in 
making  the  payments  authorized  and  required  by  the  contract,  No. 
P45G0-454C,  Avas  required  to  take  funds  of  its  own  in  order  to  carry 
out  said  formal  contract,  and  claimant  did  so,  relying  upon  the 
letters  above  referred  to  containing  the  agreement  to  reimburse  the 
claimant  for  such  use  of  its  funds  by  paying  the  claimant  interest 
thereon  during  the  time  said  funds  Avere  so  used  for  the  Govern- 
ment's benefit. 

DECISION. 

1.  Claimant  having,  pursuant  to  said  agreement  with  the  Govern- 
ment, employed  its  own  funds  for  periods  beyond  the  times  stated 
in  said  contract.  No.  Pl:5r)0-454C,  the  Government  is  now  under  an 
obligation  to  pay  claimant  the  interest  accrued  on  said  moneys  so 
advanced  by  it  for  said  periods. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase. 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  1200. 

In  re  CLAIM  OP  FULLES  CAKNEEIES  CO.  , 

1.  UNITED  STATES  FOOD  ADMINII&TBATION'S  BTTLLETIN— ADOPTION   Bl 

WAB  DEPABTMENT.— Where  bulletins  issued  by  the  United  States 
Food  Administration  provide  for  the  payment  of  insurance  and  storage 
from  December  1,  1918  on  goods  not  ordered  shipped  prior  to  that  date, 
with  interest  from  December  1,  1918  on  payments  made  therefor  after 
that  date,  and  such  bulletins  were  adopted  by  the  War  Department,  pur- 
chase orders  thereafter  issued  by  the  War  Department  for  allotments 
made  by  the  United  States  Food  Administration  are  subject  to  the  pro- 
visions of  such  bulletins. 

2.  ACCEPTANCE — DELIYEEY. — Where  the  purchase  order  requires  that  **  All 

goods  must  be  satisfactory  to  the  purchasing  quartermaster  **  and  by 
reason  of  claimant's  refusal  to  accept  the  quartermaster's  grading  ship- 
ments are  delayed,  interest  will  be  allowed  only  from  the  date  when  It 
accepted  the  quartermaster's  grading  (in  this  case  Jan.  4,  1919)  and 
storage  and  insurance  will  be  allowed  only  from  the  date  when  the 
claimant  notified  the  Government  that  the  goods  were  ready  for  ship- 
ment (in  this  case  Jan.  27,  1919). 

3.  DISCOXTNT. — Where  such  goods  or  any  part  of  them  were  delivered  to  and 

accepted  by  the  Oovemment,  payments  for  the  same  by  the  Qovemment 
were  not  subject  to  discount  for  cash  where  it  was  not  expressly  pro- 
vided for  in  the  contract. 

4.  CLAIM  AND  DECISION.— This  claim  for  |595.70  arises  under  the  act  of 

March  2,  1919,  for  storage  and  insurance  on  tomatoes,  interest  on  tenta- 
tive payments,  and  for  refund  of  discount  alleged  to  have  been  errone- 
ously made.  Held,  that  there  was  no  contract  in  this  case  which  author- 
ized deduction  of  discount  and  that  claimant  should  be  reimbursed 
therefor.  Also  held  that  claimant  is  entitled  under  the  terms  of  the 
United  States  Food  Administration  bulletin  adopted  by  the  War  De- 
partment, to  storage  and  insurance  on  3,786  cases  of  tomatoes  from 
January  27,  1919,  and  interest  on  tentative  payments  made  from  the 
date  of  January  4,  1919. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  A  statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and 
TraflSc  Division  Supply  Circular  No.  17,  1919,  for  $595.70  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the  claim- 
ant and  the  United  States.     On  September  28,  1918  the  United 
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States  Food  Administration  issued  to  the  claimant  an  allotment  cov- 
ering 45  per  cent  of  claimant's  entire  season's  pack  of  tomatoes, 
which  was  subsequently  found  to  be  4,500  cases.  Subsequently,  and 
on  October  3,  1918,  a  purchase  order  was  issued  to  and  accepted  by 
claimant,  which  provided,  among  other  things,  that  the  tomatoes 
should  be  of  Standard  grade ;  that  the  provisional  unit  price  should 
be  $1.50  per  dozen;  that  delivery  should  be  f.  o.  b.  at  the  point  of 
origin;  and  that  shipping  directions  should  follow.  The  purchase 
order  also  had  in  it  a  provision  (5) : 

"All  goods  must  be  satisfactory  to  the  purchasing  quartennaster." 
The  correspondence  shows  that  these  tomatoes  were  ordered  for 
almost  immediate  delivery,  at  least  "  before  cold  weather  begins." 

2.  The  actual  number  of  cases  to  be  delivered  was  fixed  at  4,500 
cases  on  or  about  October  9, 1918,  and  the  contractor  asked  that  it  be 
permitted  to  submit  samples  and  that  shipping  instructions  be  issued 
as  soon  as  furnished  with  purchase  order  number,  and  claimant  imme- 
diately entered  upon  performance  of  the  contract. 

3.  Samples  were  submited  and  almost  immediately  a  controversy 
arose  between  the  Government  and  the  contractor  as  to  the  grading 
of  the  tomatoes,  the  contractor  insisting  that  a  large  part  of  the 
ouput  was  above  the  grade  called  for — that  is  to  say,  that  it  was 
Extra  Standard  instead  of  Standard — and  the  Government  contend- 
ing that  none  of  the  output  was  above  Standard  and  that  it  was 
ready  to  receive  these  tomatoes  as  Standard  and  as  per  purchase 
order.  The  controversy  lasted  from  some  time  in  October  until  the 
20th  of  November,  when  the  Government,  seeing  that  it  was  making 
no  headway  with  the  contractor,  wrote  a  letter  on  that  day,  Novem- 
ber 20,  1918,  in  part  as  follows : 

"  This  office  is  of  the  opinion  that  the  tomatoes  which  you  grade 
as  Extra  Standard  are  but  a  very  fair  Standard,  and  those  which  you 
grade  as  Standard  are  not  up  to  the  proper  requirements.  Because 
of  this  fact  you  are  hereby  released  from  supplying  *  *  * 
canned  tomatoes  from  your  South  Dayton,  New  York  factory,  and 
you  are  at  liberty  to  dispose  of  these  articles  on  the  open  market." 

This  letter  was  acknowledged  by  the  claimant  under  date  of  No- 
vember 22,  1918,  as  follows: 

"  Replying  to  your  favor  of  the  20th  instant,  we  note  your  advices 
contained  in  this  letter  releasing  us  from  supplying  any  canned 
corn  or  tomatoes  and  giving  us  the  privilege  of  disposing  of  them 
through  regular  channels." 

In  accordance  with  the  above  letter,  on  December  2,  1918,  the 
Government  sent  to  the  claimant  a  form  of  release  and  asked  the  con- 
tractor to  sign  it,  and  again  on  December  9, 1918,  asked  the  contractor 
to  sign  and  forward  the  release. 


Digitized  by  VjOOQIC 


DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT.  837 

4.  In  the  meantime  the  contractor  had,  by  sales  and  otherwise, 
reduced  the  number  of  cases  allotted  to  it  from  4,500  eases  to  3,786, 
but  notified  the  Government  on  December  12,  1918,  that  it  would  not 
sign  the  release  but  was  still  ready  to  deliver  the  3,786  cases  still  on 
hand,  and  on  December  14,  1918,  the  Government  notified  the  con- 
tractor that  it  still  would  accept  the  amount  of  tomatoes  that  claim- 
ant had  on  hand  at  the  grading  which  the  Government  had  placed 
upon  them.  The  claimant  still  contended  for  its  grading,  but  the 
correspondence  in  the  end  resulted  in  the  claimant  accepting  the 
grading  of  the  Government  on  January  4,  1919,  and  asking  for 
prompt  shipping  instructions,  and  on  January  27,  1919,  the  claimant 
notified  the  Government  that  the  tomatoes  were  ready  for  delivery 
and  shipping  instructions  followed  on  February  11,  1919. 

5.  At  the  time  the  contract  was  made  for  the  purchase  of  these 
tomatoes  there  was  in  existence  a  circular  bulletin  issued  by  the 
United  States  Food  Administration  which  allowed  interest  on  tenta- 
tive payments  on  and  from  December  1,  1918,  to  the  dates  of  pay- 
ments. Tentative  payments  on  this  contract  were  $4,608  on  March 
13,  1919,  and  $6,750  on  March  20,  1919.  The  Government  received 
all  of  the  tomatoes  which  were  shipped,  to  wit,  3,786  cases,  and 
the  Government  paid  for  the  same  at  a  price  which  was  accepted  by 
the  claimant,  but  in  making  one  of  the  payments  it  deducted  from 
the  remittance  the  sum  of  $170.33.  Claimant  contends  that  this  dis- 
count was  wrongfully  deducted  and  made  its  claim  against  the  Gov- 
ernment as  follows: 

Cash  discount  wrongfully  deducted $170.  33 

Storage  and  Insurance  on  3,786  cases,  from  Dec.  1,  1918,  to  Feb.  11,  1919, 
three  months,  at  2<t  a  case,  per  mo.,  as  per  U.  S,  Food  Admin.  Bul- 
letin #  11,  par.  4 227. 16 

Interest  on  tentative  payments,  .$4,608,  from  Dec.  1,  1918,  to  Mar.  13, 

1919, 102  days 77. 22 

^,750.00,  Dec.  1,  1918,  to  Mar.  1,  1919,  109  days,  at  6%  per  annum 120. 99 

Total 595.70 

6.  This  claim  is  considered  and  decided  in  connection  with  claim 
No.  1479  between  the  same  parties  for  a  sum  in  which  a  question  arises 
as  to  the  payment  of  interest  on  tentative  payments. 

DECISION. 

1.  The  item  of  $170.33  cash  discount  was  erroneously  deducted  by 
the  zone  finance  office  under  date  of  October  7,  1919,  and  must  be 
allowed  to  the  contractor  (23  Comp.  Dec.  141) : 

"  In  general,  the  deduction  of  discounts  under  agreements  by  the 
Government  to  purchase  supplies  is  authorized  only  when  the  vendor 
has  made  an  express  offer  of  such  discount,  and  a  mere  statement  as 
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to  discount  shown  on  the  printed  commercial  bill  of  th^  vendor 
submitted  for  payment  is  not  generally  to  be  regarded  as  such  express 
offer." 

Also  the  Director  of  Finance  states : 

"  When  it  is  claimed  by  contractors  or  dealers  that  cash  discount 
has  been  erroneously  collected,  the'  contract  or  agreement  will  be 
carefully  examined,  and  if  no  discount  has  been  expressly  offered 
or  agreed  to,  or  if  the  account  was  not  paid  within  the  time  limit 
and  it  is  definitely  determined  that  the  discount  was  erroneously 
collected,  refund  may  be  made,"  etc. 

There  was  no  agreement  for  discount  on  the  part  of  the  contractor 
in  this  case. 

2.  As  to  the  next  item  of  $227.16  for  storage  and  insurance,*  we 
observe  as  follows : 

The  bulletin  of  the  United  States  Food  Administration,  adopted 
by  the  War  Department,  provides  for  payment  to  the  contractor  of 
insurance  and  storage  for  the  fixed  date  of  December  1,  1918,  on 
all  goods  purchased  that  were  not  shipped  prior  to  December  ly 
1918,  and,  had  no  controversy  arisen  in  this  case  between  the  con- 
tractor and  the  Government  the  contractor  would  have  been  allowed 
an  item  for  insurance  and  storage  from  December  1,  1918.  But  it 
must  be  borne  in  mind  that,  in  accordance  with  the  contract  of  pur- 
chase, the  Government  reserved  the  right  to  fix  the  standard  of  the 
tomatoes  purchased  by  putting  into  the  purchase  order : 

"All  goods  must  be  satisfactory  to  the  purchasing  quartermaster  " ; 
and  in  the  end  the  contractor  accepted  the  grading  of  the  Govern- 
ment, on  January  4, 1919,  instead  of  accepting  from  the  Government 
a  release  of  its  contract  which  it  might  have  done  if  it  had  so 
elected.  It  must  be  said,  then,  that  this  item  of  storage  and  insur- 
ance was  caused  by  the  act  of  the  contractor  in  not  accepting,  when 
and  as  made,  the  decision  of  the  Government  as  to  the  grading  of 
these  tomatoes.  The  contractor,  therefore,  is  not  entitled  to  payment 
upon  the  item  of  payment  in  full  of  $227.16,  but  it  would  be  a  fair 
and  equitable  adjustment  to  allow  to  the  contractor  storage  and 
insurance  computed  from  January  27,  1919,  the  date  on  which  the 
claimant  notified  the  zone  supply  officer  that  the  accepted  lot  of 
tomatoes  was  ready  for  delivery. 

3.  The  same  reasoning  applies  to  the  items  of  $77.22  and  $120.99, 
claimed  for  interest  on  the  tentative  payments.  The  delay  in  receiv- 
ing these  payments  was  caused  through  the  act  of  the  claimant  in  not 
accepting  the  gradings,  and,  therefore,  it  would  be  fair  and  equit- 
able to  the  claimant  to  allow  to  it  interest  at  6  per  cent  per  annum 
on  the  tentative  payments,  dated  from  January  4,  1919,  when  it 
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accepted  the  grading  of  the  Government  and  asked  shipping  in- 
structions. 

DISPOSITION. 

This  Board  will  cause  the  amount  due  to  the  claimant  to  be  ascer- 
tained and  computed  in  accordance  with  this  decision  and  the  pro- 
visions of  the  supply  circulars  of  the  Purchase,  Storage,  and  Traffic 
Division,  and  will  make  the  statutory  award  and  cause  the  same  to 
be  executed  on  behalf  of  the  United  States  and  by  the  claimant  and 
to  be  transmitted  to  the  appropriate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Hamilton  concurring. 
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Case  No.  763. 

in  re  CLAIM  OF  FRED  T.  LEY  A  CO.  (Inc.). 

1.  CONTRACT,  CONSTSXrCTION  OF— TRAVEUNO  EXPENSES— TELEPHONE 

CALLS. — Where  a  cost-plus  percentage  contract  for  the  constrnction  of 
a  cantonment  provides  that  items  of  expense  approved  by  the  contract- 
ing officer,  incident  to  the  maintenance  and  operation  of  a  commissary^ 
are  proper  items  of  cost,  necessary  traveling  expenses,  telephone  cliarges^ 
and  other  items  of  expense  of  contractor's  agents,  in  getting  togrether 
equipment,  waiters,  etc.,  for  the  commissary,  are  within  the  terms  of 
such  contract  provisions. 

2.  CLAIM  AND  DECISION. — Appeal  from  the  Accounting  Section  of  the  Con- 

struction Division.  Claim  under  General  Order  103  for  traveling:  ex- 
penses, telephone  charges  and  other  items  of  expense  incident  to  ob- 
taining equipment  and  employees  for  a  commissary.  Held,  such  Items^ 
are  proper  charges  which  the  contractor  should  be  reimbursed,  but 
the  justness  of  the  charge  should  be  determined  by  the  proper  bureau, 
board. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Accounting  Section  of 
the  Construction  Division  on  a  claim  for  payment  of  certain  items 
amounting  to  $500.81,  on  a  formally  executed  contract  as  hereinafter 
appears. 

2.  The  case  was  heard  on  January  15,  1920,  and  the  claimant  was 
represented  at  the  hearing. 

3.  Under  date  of  June  11,  1917,  the  claimant  entered  into  a  con- 
tract with  the  Government  for  the  construction  at  Ayer,  Mass.,  of — 

"  buildings  and  other  utilities,  except  roads,  stoves,  bunks,  mattresses^ 
ranges,  and  refrigerators,  for  an  Infantry  division," 

including  certain  additional  units. 

4.  The  cantonment  was  named  Camp  Devens.  It  contained  about 
10,000  acres.  The  contract  included  something  over  1,500  buildings, 
and  as  many  as  9,000  men  were  at  times  working  on  the  job.  The  total 
expense  inj^olved  amounted  to  about  $10,000,000. 

5.  There  were  at  Camp  Devens,  either  existing  or  in  course  of  con- 
struction, 20  miles  of  wagon  road  and  about  4J  miles  of  railroad. 
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6.  The  contractor  was  notified  on  June  11  that  a  contract  would 
be  given  it,  and  the  contract  was  received  and  executed  about  three 
weeks  later. 

7.  Upon  being  notified  that  it  would  receive  a  contract  the  con- 
tractor immediately  started  work. 

8.  Maj.  Edward  Canfield,  Jr.,  was  the  constructing  quartermaster 
at  the  location  at  that  time,  and  as  such  had  immediate  control  and 
supervision  of  the  construction  of  the  cantonment. 

9.  The  provisions  of  the  contract  relating  to  what  should  be  done 
thereunder  are  as  follows : 

"Article  I.  Extent  of  the  vwrk. — The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material,  tools,  machinery, 
equipment,  facilities,  and  supplies,  and  do  all  things  necessary  for 
the  construction  and  completion  of  the  following  work : 

"At  Ayer,  Massachusetts:  Buildings  and  other  utilities,  except 
roads,  stoves,  bunks,  mattresses,  ranges,  and  refrigerators,  for  an 
Infantry  division,"  etc. 

"Article  II.  Cost  of  the  work. — The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual  net 
expenditures  in  the  performance  of  said  work  as  may  be  approved 
or  ratified  by  the  contracting  officer,  and  as  are  included  in  the  fol- 
lowing items : 

"((7).  Buildings  and  equipment  required  for  necessary  field  offices, 
commissary,  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary,  and  hospital,  including  such  minor  expenses 
as  telegrams,  telephone  service,  expressage,  postage,"  etc. 

10.  As  the  performance  of  this  part  of  this  contract,  and  with  the 
approval  of  Maj.  Canfield,  the  claimant  entered  into  a  contract  with 
Baldwin's  (Inc.),  whereby  the  latter  was  to  run  the  commissary  at 
the  plant  on  a  cost-plus  basis,  for  a  fee  of  $15,000. 

11.  The  amounts  claimed  in  the  present  case  were  expenses  in- 
curred by  Baldwin's  (Inc.)  in  connection  Avith  starting  and  running 
the  conmiissary,  for  which  it  had  been  paid  by  the  claimant.  The 
claimant  is  now  seeking  reimbursement.  The  items  are  for  the 
traveling  expenses  of  Messrs.  Baldwin  and  their  agents  in  getting 
together  their  equipment,  waiters,  etc. 

12.  The  bill  was  originally  disapproved  because  it  contained  items 
which  Maj.  Canfield  refused  to  approve.  These  items  have  been 
eliminated,  and  Maj.  Canfield  testified  that  he  considered  the  present 
items  proper  charges. 

DECISION. 

1.  Wc  find  that  the  claimant  could  properly  reimburse  Baldwin's 
(Inc.)  for  expenses  such  as  are  claimed  in  the  present  bill,  and  that 
the  claimant  should  be  reimbursed  for  all  expenses  f:o  paid.  Wc 
do  not  undertake  to  find  what,  if  any,  expenditures  were  thus  madc^ 
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by  the  claimant,  as  that  is  a  matter  to  be  determined  by  the  board 
which  will  arrange  the  settlement. 

disposition. 

1,  The  Board  of  Contract  Adjustment  hereby  transmits  its  deci- 
sion to  the  Claims  Board,  Construction  Division,  War  Department, 
Washington,  D.  C,  for  appropriate  action. 

Col.  Dclafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  No.  1646. 

In  re  CLAIK  OF  PICKANDS,  BROWN  &  CO. 

1.  ALLOCATION  BY  WAE  INDUSTKIES  BOAED— HEPLIED  AGEEEKENT.— 
Where  pig:  iron  required  by  a  certain  manufacturer  for  war  purposes 
was  allocated  to  claimant  at  its  request  by  tbe  War  Industries  Board, 
such  action  in  itself  did  not  amount  to  an  agreement  under  the  act  of 
Karch  2,  1919,  to  protect  claimant  against  loss  by  reason  of  such  alloca- 
tion. An  agreement  is  not  to  be  implied  from  the  mere  fact  that  that 
Board  was  in  a  position  to  enforce  compliance  with  its  allocations. 

8.  SAME — EXPEESS  AGEEEHENT. — Where  there  was  no  statement  that  con- 
stituted an  agreement  on  the  part  of  any  person  acting  under  the  au- 
thority of  the  President  or  the  Secretary  of  War,  and  not  even  any 
expectation  on  claimant's  part  that  the  Oovemment  would  be  in  any  way 
responsible  for  payment  by  the  manufacturer,  claimant  is  not  entitled 
to  relief  under  the  act  of  Karch  2,  1919. 

8.  CLAU  AND  DECISION. — Claim  under  the  act  of  Harch  2,  1919,  based  upon 
an  allocation  of  pig  iron  by  the  War  Industries  Board.    Eelief  denied. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim  (upon  Form  A)  has  been  filed,  and  referred  to  this  Board  for 
action  by  War  Department  Claims  Board,  July  23,  1919. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

The  American  Iron  &  Steel  Institute  is  an  organization  of  steel 
manufacturers.  It  keeps  statistics  of  production  of  the  industry 
in  the  United  States,  and  is  closely  allied  to  similar  associations  in 
Europe.  By  reason  of  its  existing  organization,  facilities,  and  sta- 
tistics, it  was  the  agency  made  use  of  by  J.  Leonard  Replogle,  di- 
rector of  steel  supply.  War  Industries  Board,  for  the  allocation  of 
iron  and  steel  to  manufacturers  requiring  those  commodities  for  the 
performance  of  Government  contracts  and  otherwise.  It  was  act- 
ing as  such  at  the  times  hereinafter  mentioned. 

II. 

In  the  latter  part  of  October,  1918  the  Director  General  of  Mili- 
tary Railways  placed  with  the  American  Car  &  Foundry  Co.  verbal 
orders  for  the  construction  of  8,300  railway  cars  for. the  military 
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railways  in  France.  On  October  31,  1918,  said  American  Car  & 
Foundry  Co.  wrote  the  railway  equipment  section,  War  Industries 
Board,  stating  that  it  required  2,279  tons  of  pig  iron  for  delivery 
at  Madison,  111.,  and  490  tons  of  pig  iron  for  delivery  at  Chicago, 
111.  A  copy  of  this  letter  was  transmitted  to  Maj.  William  M.  Mc- 
Cleary,  Ordnance  Department,  Army  representative,  steel  com- 
modities section,  War  Industries  Board.  Maj.  McCleary  on  No- 
vember 4,  1918,  referred  the  application  to  Mr.  Replogle,  who  in 
turn,  on  November  5,  1918,  wrote  H.  G.  Dalton,  chairman  of  sub- 
committee on  pig  iron,  etc.,  American  Iron  &  Steel  Institute,  hand- 
ing him  allocation  requests  No.  1532  for  the  2,279  tons  of  pig  iron 
and  No.  1535  for  the  490  tons  required  by  the  American  Car  & 
r  oundry  Co.  These  requests  allocated  both  lots  to  claimant.  On 
the  same  day  Mr.  Replogle  notified  Maj.  McCleary  by  letter  of  his 
said  action. 

III. 

On  or  about  November  7,  1918,  H.  G.  Dalton,  aforesaid,  sent  the 
following  letter  to  claimant : 

American  Iron  &  Steel  Institute, 

800  Western  Reserve  Building, 

Cleveland^  Ohio^  Nov.  7,  1918. 
PicKANDs,  Brown  &  Co.,  Agts,^  Chicago^  III. 

Gentlemen  :  We  have  allocated  to  you  the  following : 
Name  of  consumer :  American  Car  &  Foundry  Co. 
Address :  165  Broadway,  New  York  City. 
Delivery  point :  Madison,  111. 
Tonnage :  2,279  tons ;  grade,  malleable. 
Time  of  deliver}^ :  P]qual  monthly,  Dec,  Jan.,  Feb. 
Analysis  specified  on  allocation  request : 
Silicon,  1.00  to  1.50. 
Sulphur,  .05  max. 
Phosphorus,  .20  max. 
Manganese,  .80  max. 
Governmental  agency  authorizing  request :  Ordnance  Dept. 
Eemarks;  The  airector  of  steel  supply  has  been  asked  to  have  for- 
mal order  sent  to  vou  promptly,  and  your  earnest  cooperation  in 
taking  care  of  this  important  business  will  oblige, 
Yours,  very  trulj^, 

(Signed)  H.   G.   Dalton, 

Chairman  Pig  Iron.,  Iron  Ore  &  Lake 

Transportation  Suh committee.  ' 
By  W.  E,  B. 
Allocation  #1532. 

On  the  same  day  Mr.  Dalton  sent  another  letter  to  claimant  iden- 
tical in  all  respects  with  the  one  set  forth  above,  with  the  exceptions 
of  the  delivery  point,  tonnage,  and  allocation  number,  which  in  this 
letter  were,  respectively,  Chicago,  111.,  490  tons,  and  No.  1535. 
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JV. 

On  or  about  November  12, 1918,  Ma j.  McCleary,  aforesaid,  sent  the 
claimant  the  following  letter : 

Geo.  S.  Bowman.  PMB/hcs 

Nov.  12, 1918  [written  by  hand]. 
PiCKANDS,  Brown  &  Co., 

Agents^  McCormick  Building^  Chicago^  III. 
Gentlemen  : 
Subject :  Pig  iron  for  American  Car  &  Foundry  Co.,  165  Broadway, 
New  York,  Kequest  #1532 — Authorizattion. 

1.  I  am  directed  by  the  Chief  of  Ordnance  to  inform  you  that  the 
following  pig  iron  has  been  allocated  for  shipment  to  American  Car 
&  Foundrv  Co.,  Madison,  111. : 

Tons:  2>79. 

Grade:  Malleable. 

Delivery  desired :  Equal  Dec,  Jan.,  and  Feb. 

Specifications : 

Sil.,  1.00  to  1.50. 

Sul.,  .05  max. 

Phos.,  .20  max. 

Mang.,  .80  max. 

2.  The  Kaw  Materials  Section,  Procurement  Division,  requests  that 
you  consider  this  letter  as  authorization  to  enter  the  formal  order  of 
American  Car  &  Foundrv  Co.  for  the  pig  iron  allocated  on  request 
#1532. 

Respectfully, 

Raw  Materias  Section, 
W.  M.  McCleart, 
Major,  Ord.  Dept,  U.  S.  A. 
By  H.  C.  Piiipps, 

CapL,  Ord.  DepL,  TJ.  S.  A. 

V. 

On  or  about  the  same  date,  November  12,  1918,  Maj.  McClear} 
sent  the  following  letter  to  the  American  Car  &  Foundry  Co. : 

Geo.  S.  Bowman.  PMB/hcs. 

American  Car  &  Foundry  Co., 

165  Broadway,  New  York,  N.  Y. 

Gentlemen  : 
Subject:  Pig-iron  requirements.  Request  #1532 — Authorization. 

1.  I  am  directed  by  the  Chief  of  Ordnance  to  inform  you  that  we 
have  authorized  Pickands,  Brown  &  Co.,  agents,  McCormick  Bldg., 
Chicago,  111.,  to  accept  your  order  for  pig  iron. 

Tons:  2,279. 

Grade :  Malleable. 

Delivery  desired :  Equal  Dec,  Jan.,  and  Feb. 
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Specifications : 

SiL,  1.00  to  1.50. 
SuL,  .05  max. 
Phos.,  .20  max. 
Mang.,  .80  max. 
for  shipment  to  you  at  Madison,  111. 

2.  Your  formal  order  should  be  forwarded  accordingly  to  cover  the 
pig  iron  allocated  as  above  on  Request  #1532. 
Respectfully, 

Raw  Materials  Section, 
W.  M.  McCleary, 

Major,  Ord.  Dept,  U.  S,  A. 
By  H.  C.  Phipps, 

CapL,  Ord.  Dept,  U.S.A. 

And  on  the  same  day  Maj.  McCleary  sent  another  letter  to  the 
American  Car  &  Foundry  Co.,  identical  in  all  respects  with  the  one 
set  forth  above,  with  the  exceptions  of  the  number  of  tons,  delivery 
point,  and  allocation  number,  which  in  this  letter  were  respectively 
490,  Chicago,  111.,  and  No.  1535. 

VI. 

On  or  about  November  12,  1918  the  Director  General  of  Military 
Railways  directed  the  issuance  of  "hold  instructions  "  on  all  materials 
not  delivered  for  freight  cars  on  orders  for  said  military  railways. 
These  instructions  were  communicated  to  American  Car  &  Foundry 
Co.  and  confirmed  by  letter  of  November  15,  1918,  signed  by  S.  M. 
Felton,  Director  General  Military  Railways,  by  J.  Milliken,  Colonel 
of  Engineers. 

VII. 

On  or  about  November  14,  1918,  claimant  sent  the  following  letter 
to  the  American  Car  &  Foundry  Co. : 

PiCKANDS,  Brown  &  Company. 

Pig  Iron,  Iron  Ore,  &  Coke, 
332  South  Michigan  Avenue, 
K--S  Chicago,  Nov.  li,  1918. 

American  Car  &  Foundry  Co., 
W.  E.  Hedgcock,  Pub.  Agent, 

165  Broadway,  New  York. 
Gentlemen:  In  accordance  with  instructions  received  from  the 
War  Department  we  are  enclosing  herewith  our  contract  in  dupli- 
cate for  2,279  tons  of  Federal  Mall.  Bess,  pig  iron  for  shipment  to 
your  Madison  plant,  this  tonnage  to  apply  on  Allocation  #1532. 

Will  you  kindly  execute  and  return  one  copy  of  this  contract  to 
us  promptly? 

Yours,  very  truly, 

PiCKANDS,  Brown  &  Co.,  Order  Dept. 
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And  on  the  same  date  it  sent  another  letter  to  said  American  Car  & 
Foundry  Co.,  identical  in  all  respects  with  the  foregoing  except  as 
regards  the  number  of  tons,  delivery  point,  and  allocation  number, 
which  in  this  letter  were,  respectively,  490,  Chicago,  111.,  and  No. 
1535. 

VIIL 

On  November  26, 1918,  the  Director  General  of  Military  Railways 
aforesaid  notified  the  American  Car  &  Foundry  Co.  by  letter  that  the 
cars  for  which  the  said  iron  was  allocated  as  aforesaid  would  not  be 
required  by  the  American  Expeditionary  Forces  and  that  there  would 
be  no  occasion  to  build  any  of  them. 

IX. 

On  November  26,  1918,  claimant  wrote  W.  E.  Hedgcock,  purchas- 
ing agent  American  Car  &  Foundry  Co.,  New  York  City,  that  the 
contracts  forwarded  them  on  November  15  (evidently  referring  to 
the  contracts  inclosed  in  claimant's  two  letters  to  American  Car  & 
Foundry  Co.  dated  Nov.  14,  1918)  had  not  been  received  signed,  and 
requesting  the  return  of  an  executed  copy  of  each  contract  promptly. 

X. 

On  November  29,  1918,  W.  E.  Hedgcock  aforesaid  sent  the  follow- 
ing letter  to  claimant: 

American  Car  and  Foundry  Company, 

165  Broadway,  New  York, 

Nov.  29tK,  1918. 
Please  refer  to  file  No.  W.  E.  H. 
PiCKANDs,  Brown  &  Company, 
Mr.  R.  J.  Krogman,  Order  Dept., 

3S^  So,  Michigan  Avenue^  Chicago j  Ills. 
Dear  Sir  :  I  am  in  receipt  of  your  letter  of  the  26th,  in  which 
you  made  inquiry  regarding  contracts  Nos.  6279  and  6280.    The  pig 
iron  covered  by  these  contracts  was  allocated  to  us  by  the  director  of 
steel  supply,  to  be  used  in  the  manufacture  of  the  wheels  for  the  cars 
ordered  by  the  military  railways  of  France.    The  Director  General 
of  Military  Railways  has  now  mstructed  us  to  hold  up  all  work  and 
material  required  tor  these  cars,  and,  therefore,  until  we  receive  a 
release,  we  will  not  require  this  pig  iron.    We  are  in  hopes  that  the 
order  will  be  released,  but,  of  course,  we  have  no  definite  information 
as  to  what  disposition  will  be  made  of  them. 
We  will  advise  you  as  soon  as  we  hear. 
Yours,  truly, 

(Signed)  W.  E.  Hedgcock, 

Purchasing  Agent. 
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XI. 

On  or  about  December  2,  1918,  claimant  sent  the  following  letter 
to  the  American  Car  &  Foundry  Co. : 

PiCKAXDS,  Brown  &  Company, 

Pig  Iron,  Iron  Ore  &  Coke, 
332  South  Michigan  Avenue, 
BTB-L  Chicago,  Dec.  2nd,  1918. 

Amkuican  Car  &  Foundry  Company, 
Mr.  W.  E.  Hedgcock,  P.  A., 

165  Broadway,  New  York,  N.  T, 
(tentlemen  :  Replying  to  your  favor  of  the  29th,  the  Government 
allocated  a  certain  quantity  of  pig  iron  to  be  shipped  to  you,  and 
contracts  were  nuiiled  you  for  your  acceptance  covering  this  alloca- 
tion, embodying  the  specification  of  pig  iron  which  they  instructed 
us  to  deliver  to  you. 

The  position  in  which  we  stand  is  that  this  tonnage  has  been  prac- 
ti'  ally  commandeered  by  the  Governmment  for  shipment  to  you,  and 
constitutes  an  obligation  on  our  part  to  deliver  and  on  your  part  to 
iiccept,  and  acting  under  advice  from  the  American  Iron  &  Steel 
Institute  committee,  we  are  not  cancelling  any  contracts. 
Yours,  truly. 

(Signed)  Pickands,  Brown  &  Co., 

B.   T.   Bacon,  Sales  Agent, 
And  on  or  about  December  4,  1918,  the  American  Car  &  Foundry 
Co.  replied  to  the  last  foregoing  letter  as  follows : 

American  Car  &  Foundry  Company, 

165  Broadw^ay,  New^  York, 

December  ith,  1918, 
Please  refer  to  file  No.  W.  E.  H. 
Pickands,  Brown  &  Co., 
Mr.  B.  T.  Bacon,  Sales  Agent, 

832  S.  Michigan  Ave,,  Chicago,  III. 
Dear  Sirs  :  I  am  in  receipt  of  your  letter  of  the  2nd,  regarding  pig 
iron  allocated  to  us  for  use  in  the  manufacture  of  wheels  for  the  cars 
originally  ordered  for  the  military  railways  of  France.  There  has 
been  no  cliange  in  the  situation  since  our  letter  of  November  27th, 
and  until  the  order  is  released  we,  of  course,  can  not  send  you  our 
order  for  the  pig  iron. 
Yours,  truly, 

(Signed)  W.  E.  Hedgcock, 

Purchasing  Agent. 

conclusion. 

It  is  not  thought  that  the. action  of  the  War  Industries  Board 
through  its  agent,  the  American  Iron  &  Steel  Institute,  in  making 
the  aforesaid  allocations  to  claimant  amounted  to  an  undertaking  or 
agreement  to  pay  claimant  for  the  material  so  allocated  or  to  protect 
it  against  loss  by  reason  of  such  allocation,  or  gave  rise  to  any  con- 
tractural  relation  whatever  between  the  claimant  and  the  United 
States  of  America.    The  War  Industries  Board  in  assuming  control 
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of  certain  commodities  and  making  allocations  thereof  acted  merely 
as  a  clearing  house  for  siich  resources  of  the  country  as  were  so  vital 
to  the  war  requirements  of  the  Government  as  to  necessitate  their 
control  by  some  central  authority  in  such  manner  as  to  enable  con- 
tractors with  the  Government  for  manufactured  articles  to  obtain 
their  raw  materials  promptly  and  from  sources  so  located  as  to 
minimize  transportation. 

It  is  true  that  the  War  Industries  Board  through  its  close  relation 
to  other  governmental  war  agencies  was,  for  practical  purposes,  in  a 
position  to  enforce  compliance  with  its  allocations  and  other  requests 
and  that  its  notice  to  chiimant  that  it  had  been  selected  to  supply  the 
American  Car  &  Foundry  Co.  with  the  iron  required  by  it  had  in 
reality  the  effect  of  compelling  claimant  to  keep  that  amount  of  iron 
ot  the  prescribed  standard  and  quality  on  hand  for  sale  to  that 
company.  Claimant  probably  could  not,  therefore,  as  a  matter  of 
fact,  while  the  allocation  remained  in  force,  have  carried  through  a 
sale  to  a  third  party  of  such  a  quantity  of  iron  of  the  specified  de- 
scription as  would  have  reduced  its  stock  thereof  below  the  requisite 
amount. 

But  it  is  very  evident  from  the  entire  transaction  that  there  was 
no  expectation  on  claimant's  part  that  the  Government  was  to  be  in 
any  way  responsible  for  the  payment  for  the  iron  or  that  it  was  to 
guarantee  that  the  American  Car  &  Foundry  Co.  would  purchase  it. 
It  does  not  appear  that  the  claimant  ever  attempted  to  have  the  allo- 
cation withdrawn,  as  it  might  well  have  done  upon  learning  of  the 
armistice  and  the  probable  diminution  of  the  Government  require- 
ments for  cars  for  use  overseas.  On  the  contrary,  it  endeavored  for 
several  weeks  to  induce  the  American  Car  &  Foundry  Co.  to  pur- 
chase the  iron  from  it  and  in  so  far  as  appears,  made  no  claim  against 
the  Government  until  months  later,  when  it  had  become  evident  that 
the  former  did  not  need  the  iron  and  would  not  contract  for  it. 

No  act  or  statement  by  any  person  acting  under  the  authority  or 
direction  of  the  Secretary  of  War  or  of  the  President  has  been  estab- 
lished which  furnishes  a  basis  upon  which  this  Board  can  grant 
claimant  relief. 

DECISION. 

Thei-e  was  no  agreement  between  the  claimant  and  any  officer  or 
agent  acting  under  the  authority,  direction,  or  instruction  of  the  Sec- 
retary of  War  or  of  the  President  which  the  Secretary  of  War  is 
authorized  to  adjust,  pay,  or  discharge  under  section  1  of  the  act  of 
March  2,  1919. 

DISPOSITION. 

This  Board  will  enter  a  final  order  in  the  usual  form,  denying  the 
relief  prayed  for. 
Col.  Delafield  and  Mr.  Hunt  concurring 
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Cases  Nos.  1215,  1622,  1623,  and  1624  combined  under 

No.  1215. 

In  re  CLAIM  OF  BUTTB  MOTOB  APPLIANCE  CO. 

1.  JURISDICTION,    BOABD     OF     APPBAISEBS— COMMANDING    ORDEBS.— 

Where  claimant  yoluntarily  entered  into  an  agreement  with  the  Gov- 
ernment to  move  its  plant  from  one  building  to  another  because  the 
Government  desired  the  use  of  the  former  for  another  Goyemment  con- 
tractor, and  claimant's  building  along  with  other  buildings  were  after- 
wards commandeered  by  the  GoTcrnment,  the  jnrlsdiotion  of  this  Board, 
nnder  the  act  of  March  2,  1919,  is  not  ousted  by  the  jurisdiction  of  the 
board  of  appraisers  nnder  the  commandeering  order.  The  fact  that 
claimant  has  presented  claims  to  both  boards  makes  no  difference,  since 
the  awards  may  be  coordinated  to  prevent  duplication  of  payment  of 
any  item. 

2.  EXPENSES  OF  MOVING. — The  agreement  to  pay  moving  expenses   from 

Building  "  F  "  to  Building  ''  A  "  does  not,  by  implication,  Include  the 
expenses  of  moving  back  from  Building  "  A  *'  to  Building  **  F  "  after  the 
period  of  the  emergency,  especially  when  the  Government's  agent  told 
claimant  that  he  had  no  authority  to  commit  the  Government  to  such 
expenses. 

3.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  $411,800.75, 

based  upon  an  oral  ag^reement  to  pay  claimant  the  expense  of  moving 
its  plant  and  equipment  from  one  building  to  another.  Held,  claimant 
is  entitled  to  relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  arise  under  the  act  of  March  2, 1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $411,300.75,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  Claim  No.  1215  is  for  reimbursement  of  the  expenses  and  inci- 
dental losses  entailed  in  moving  claimant's  plant  and  equipment,  at 
the  request  of  the  Government,  from  Building  "  F  "  to  Building  "A" 
of  the  Hoboken  Land  &  Improvement  Co.,  at  Hoboken,  N.  J.,  and 
also  for  the  expenses  of  fitting  up  Building  "A"  for  the  use  of  the 
claimant.    The  District  Claims  Board  instructed  claimant  to  divide 
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this  claim  into  three  parts,  which  claimant  did  by  submitting  claim 
No.  1624  for  $230,264.38  for  expenses  of  moving  from  Building  "  F '' 
to  Building  "A";  claim  No.  1623  for  cost  of  repairs,  which  cover 
facilities  only ;  and  claim  No.  1622  for  cost  of  such  repairs  to  make 
Building  "A"  serviceable  for  the  claimant's  business.  The  single 
claim,  No.  1215,  includes  all  items  embodied  in  claims  Nos.  1622, . 
1623,  and  1624.  As  the  claimant  relies  upon  a  single  agreement  in 
support  of  its  claims,  and  does  not  contend  that  there  are  three  sepa- 
rate agreements,  we  have  consolidated  all  four  claims  under  claim 
No.  1215,  and  will  render  one  decision  covering  the  whole  claim. 

3.  In  January,  1918,  the  Small  Arms  Section  of  the  Ordnance  De- 
partment of  the  United  States  decided  that  it  would  be  necessary  to 
increase  the  facilities  of  the  Remington  Arms  Co.  at  its  Hoboken 
plant,  Hoboken,  N.  J.,  in  order  to  enable  the  production  of  smaU- 
arms  ammunition  to  be  maintained  in  accordance  with  the  program 
of  the  Government.  It  was  then  determined  that  Lieut.  Col.  (then 
Maj.)  Hay  den  Eames,  Chief  of  the  Small  Arms  Section,  Production 
Division,  Ordnance  Department,  should  proceed  to  obtain  possession 
for  the  Remington  Arms  Co.  of  a  block  of  factory  buildings  in  Ho- 
boken owned  by  the  Hoboken  Land  &  Improvemment  Co.,  one  unit 
of  which  was  then  leased  by  the  Remington  Arms  Co. 

4.  This  block  of  buildings,  belonging  to  the  Hoboken  Land  &  Im- 
provement Co.,  consisted  of  Buildings  "  D,"  "  E,"  and  "  F,"  which 
comprised  one  unit  12  stories  high,  and  Building  "A,"  which  was  a 
separate  detached  building  200  feet  distant  from  Building  "  F," 
which  was  the  nearest  of  the  group.  Buildings  "  F,"  "  E,"  "  D," 
(and  "C,"  if  erected)  would  form  an  elongated  "U,"  the  base  of 
which  was  farthest  from  Building  "A."  Building  "F"  was  on 
the  north  side  of  the  "  U,"  81  feet  wide  and  extending  265  feet  east 
to  a  point  where  it  joined  Building  "E,"  which  extended  halfway 
around  the  base  of  the  "  U  "  to  a  point  where  it  joined  Building  "  D,'' 
which  in  turn  extended  around  the  other  leg  of  the  "  U  "  to  a  point 
opposite  the  junction  "F"  and  "E."  Had  Building  "C"  been 
erected,  it  would  have  completed  the  elongated  "  U,"  opposite  Build- 
ing "  F." 

Building  "  D  "  was  equipped  and  occupied  by  the  Remington  Arms 
Co. ;  Building  "  E  "  by  the  Jewell  Tea  Co. ;  and  Building  "  F,"  to- 
gether with  its  power  plant,  by  the  Bijur  Motor  Lighting  Co., 
which  was  then  in  the  hands  of  receivers  and  later  reorganized  as 
the  Bijur  Motor  Appliance  Co.,  the  claimant  herein.  Building  "A** 
was  occupied  by  19  tenants. 

5.  After  some  preliminary  negotiations  Mr.  Joseph  Bijur  and 
Mr.  E.  Bright  Wilson,  two  of  the  three  receivers  of  the  Bijur  Motor 
Lighting  Co.,  and  Mr.  Perley  H.  Noyes,  counsel  for  the  receivers, 
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came  to  Washington  on  February  11,  1918,  at  the  request  of  the 
Government,  to  have  a  conference  with  Lieut.  Col.  Hayden  Eames. 
They  were  met  by  a  Col.  Alden,  who  had  previously  inspected  the 
claimant's  plant,  and  who  took  them  to  Lieut.  Col  Eames.  Col. 
Alden  explained  to  Lieut.  Col.  Eames  that  the  Bijur  Co.  was  manu- 
facturing starters  for  Liberty  motors,  which  were  to  be  used  in  tanks 
and  airplanes,  and  that  he  wanted  Lieut.  Col.  Eames  to  appreciate 
that  the  Bijur  Co.  was  the  only  source  of  supply  of  these  articles.  It 
also  appears  that  these  facts  were  brought  to  the  attention  of  Lieut. 
Col.  Eames  by  Maj.  Fred  Glover,  Chief  of  the  Motor  Equipment 
Section,  Procurement  Division,  and  Admiral  R.  S.  Griffin,  United 
States  Na\^%  who  requested  that  if  the  Bijur  Co.  was  to  be  moved 
out  of  its  plant  it  be  moved  with  as  little  interruption  to  its  pro- 
duction as  possible,  and  that  another  suitable  location  be  found  for  it. 

At  the  conference  on  February  11  Lieut.  Col.  Eames  told  the  claim- 
ant's representatives  that  the  Government  required  that  Building 
"F"  be  immediately  placed  at  the  disposition  of  the  Remington 
Arms  Co.  The  representatives  of  the  Bijur  Co.  replied  that  they 
realized  the  urgent  necessity  of  the  Government  to  acquire  Building 
"F"  for  the  Remington  Arms  Co.,  but  that  the  Bijur  Co.  was  con- 
structing parts  for  the  Liberty  motors  and  starters  for  tractors  for 
the  (Tovernment,  and  an  interruption  of  business  would  practically 
destroy  their  company.  Thereupon  Lieut.  Col.  Eames  stated  that 
he  wanted  to  a^oid  that,  as  he  was  convinced  of  the  importance  of 
the  work  being  done  by  the  Bijur  Co.,  and  that  if  the  Bijur  Co. 
would  voluntarily  move  out  of  Building"  F  "the  Government  would 
provide  other  suitable  quarters  for  it,  and  would  reimburse  it  for 
all  expenses  and  costs  of  moving,  including  losses  arising  from  the 
interruption  of  business. 

On  the  following  day,  February  12,  the  proposition  previously 
submitted  was  accepted  by  the  claimant's  representatives,  who  stated 
to  Lieut.  Col.  Eames  that  if  the  Government  would  secure  Building 
"A"  for  the  use  of  the  Bijur  Co.  and  pay  its  expenses  of  moving,  it 
would  mo^e  immediately.  It  was  then  agreed  between  Lieut.  Col. 
Eames  and  Messrs.  Bijui-,  Noyes,  and  Wilson  on  behalf  of  the  claim- 
ant that  the  Bijur  Co.  would  voluntarily  move  out  of  Building  "  F" 
and  into  Building  "A,"  and  the  Government  would  pay  all  costs 
and  expenses  of  moving,  including  losses  occasioned  thereby,  so  that 
the  Bijur  Co.  would  be  made  whole  for  the  expenses  and  losses  in- 
cident to  moving. 

Before  the  closing  of  the  hearing  which  was  had  in  this  case,  the 
counsel  for  the  claimant  argued  that  the  reasonable  intendment  of 
the   agreement  made   between   claimant's   representatives   and  the 
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<joverninent  was  that  an  allowance  should  be  made  to  the  claimant 
for  the  cost  of  moving  back  from  Buildinor  *'A"  to  Building  "F." 
Mr.  E.  Bright  Wilson,  one  of  the  receivers,  when  a  witness  at  the 
hearing  of  this  case,  was  asked  whether  the  receivers  discussed  witl) 
Lieut,  (^ol.  Eames  the  question  of  the  expense  of  moving  back  after 
th^  war,  testified  that  Lieut.  Col.  Eames  did  not  make  any  agree- 
ment as  to  this,  but  stated  he  did  not  have  authority  to  commit  the 
Government  to  such  an  expense. 

6.  It  was  originally  contemplated  that  the  cost  of  moving  the 
claimant's  plant  should  be  covered  by  the  Remington  Arms  Co.'s  cost- 
plus  contracts,  but  this  plan  of  payment  was  later  abandoned. 

It  was  not  originally  intended  to  use  commandeering  proceedings 
at  all,  but  two  things  developed  which  made  it  necessary  to  resort  to 
such  proceedings  in  order  to  accomplish  the  desired  results  of  obtain- 
ing buildings  "  E  "  and  "  F  "  for  the  Remington  Arms  Co.  and  build- 
ing "A"  for  the  Bijur  Co.  The  two  controlling  reasons  for  institut- 
ing commandeering  proceedings  to  acquire  Buildings  "A,"  "  E,"  and 
"  F,"  although  the  Bijur  Co.  had  voluntarily  agreed  to  abandon  pos- 
session of  Building  "  F,"  were  (a)  the  naval  appropriation  act,  under 
which  commandeering  proceedings  were  to  be  had,  if  at  all,  expired 
on  March  1, 1918,  and  (&)  the  Jewell  Tea  Co.,  which  occupied  Build- 
ing "  E,"  and  some  of  the  19  tenants  which  occupied  Building  "A" 
were  unwilling  voluntarily  to  relinquish  possession  of  their  build- 
ings. 

It  was,  therefore,  essential  to  resort  to  commandeering  proceedings 
at  once,  and  so  a  commandeering  order  was  issued  on  February  28  for 
all  three  buildings,  which  would  not  have  been  necessary  had  the 
Bijur  Co.  been  the  only  concern  involved,  because  it  had  entered  into 
an  agreement  with  Lieut.  Col.  Eames  voluntarily  to  vacate  Building 
"  1\" ;  had  cooperated  with  the  Government  in  every  way,  and  had 
actually  begun  to  move  its  internal  equipment  before  the  comman- 
deering order  was  issued. 

7.  It  also  appears  that  the  following  letters  were  sent  claimant 
ordering  it  to  move  into  Building  "A"  and  to  make  the  necessary  re- 
pairs thereto  for  the  proper  equipment  of  that  building : 

HoBOKEX,  X.  J.,  if  ay  2^,  1918. 
J  rom :  Inspector  of  ordnance,  U.  M.  C,  Hoboken  Works. 
To:  Bijur  Motor  Lighting  Co.,  its  receivers  and  its  successors. 
Subject:  Building  "A." 

1.  You  are  hereby  directed  to  move  into  Building  "A"  of  the 
Hoboken  Land  &  Improvement  Company,  Garden  and  15th  Streets, 
Hoboken,  N.  J. 

(Signed)  Walter  Hinman, 

Capt,  Ord.  Dept,  N.  A, 
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Bridgeport,  Conn.,  August  28^  1918. 
From:  Inspector  of  ordnance  (Major  Walter  Hinman),  U.  M.  U., 

Bridgeport  Works. 
To :  Bi]ur  Motor  Lighting  Company,  Hoboken,  N.  J. 

1.  At  a  conference  yesterday  afternoon  with  Lt.  Col.  John  S.  Dean 
it  was  decided  that  you  should  make  necessary  repairs  to  the  prop- 
erty commandeered  from  the  Hoboken  Land  &  Improvement  Com- 
pany which  has  been  turned  over  to  your  use. 

Walter  Hinman, 
Major ^  Ordnance  Dept,^  U,  S.  A.^A.  I,  of  O. 

8.  In  compliance  with  the  agreement  of  February  12  with  Lieut^ 
Col.  Eames,  and  the  written  notices  of  May  24  and  August  28,  above^ 
set  forth,  the  claimant  company  moved  out  of  Building  "  F  "  and 
into  Building  "A,"  and  fitted  up  Building  "A"  for  the  performance- 
of  its  Government  contracts.  Eadi  of  the  12  floors  of  Building  "  F  '* 
contained  machinery,  apparatus,  and  equipment  belonging  to  the 
Bijur  Co.,  which  aggregated  1,200  tons  in  weight.  Claimant  now 
presents  its  claim  for  reimbursement  of  the  expenses  of  moving  and 
expenses  incident  thereto,  as  well  as  for  the  expenses  entailed  in  fit- 
ting up  its  plant  in  Building  ''A." 

9.  This  claim  was  presented  to  the  War  Department  board  of  ap- 
praisers before  the  passage  of  the  act  of  March  2,  1919,  because  there 
was  a  commandeering  order  for  the  use  and  occupancy  of  Building 
"  F  "  by  the  Government,  in  addition  to  the  order  from  military  au- 
thority herein  quoted,  dated  May  24,  1918,  directing  the  claimant  to- 
move  from  Building  "  F  "  to  Building  "A."  However,  the  claimant 
requests  and  consents  that  in  case  of  an  award  by  both  boards,  such, 
awards  be  compared  and  coordinated,  so  that  there  will  be  no  dupli- 
cation of  payment  of  any  item.    (See  Record,  pp.  135,  136.) 

decision. 

1.  The  Government  desired  to  obtain  for  the  use  of  the  Remington 
Arms  Co.  a  building  which  the  claimant  company  occupied  and  which 
was  adjacent  to  and  part  of  a  large  building  in  a  part  of  which  the 
Hoboken  plant  of  the  Remington  Arms  Co.  was  located.  At  the  re- 
quest of  the  Government  the  claimant's  representatives  agreed  on 
February  12,  1918,  to  voluntarily  relinquish  possession  of  Building" 
"  F  "  upon  the  express  agreement  that  the  Government  would  pay  all  • 
the  costs  and  expenses  of  moving,  including  losses  occasioned  thereby^ 
so  that  the  Bijur  Co.  would  be  made  whole  for  expenses  and  losses  in- 
cident to  moving.  It  was  part  of  this  agreement  that  the  Government 
should  obtain  for  the  claimant  company  a  building  in  the  vicinity^ 
known  as  Building  "A,"  which  was  then  occupied  by  19  tenants. 

In  compliance  with  this  oral  agreement  the  Bijur  Co.,  about  the 
middle  of  February,  began  moving  some  of  it  equipment  and  co- 
operated with  the  Government  in  every  way  to  comply  with  its  wishes. 
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2.  It  was  not  originally  intended  to  resort  to  commandeering  pro- 
•ceedings  at  all,  but,  owing  to  the  fact  that  the  law  under  which  com- 
mandeering proceedings  could  be  had,  if  at  all,  would  expire  on 
March  1,  1918,  and  tathe  fact  that  the  tenants  of  Building  "A"  and 
also  the  tenants  of  Building  "  E,"  which  latter  building  the  Govern- 
ment also  required  for  the  Remington  Arms  Co.,  were  unwilling  vol- 
mitarily  to  relinquish  possession  of  Buildings  "A"  and  "E,"  re- 
spectively, a  commandeering  order  was  issued  on  February  28  for 
Buildings  "A,"  "  E,"  and  "  F,"  which  would  not  have  been  necessary 
had  the  Bijur  Co.  been  the  only  concern  involved. 

Subsequently,  the  claimant  was  ordered  to  move  into  Building  "A," 
which  had  been  commandeered  by  the  Government,  and  to  make  all 
necessary  repairs  thereto,  so  that  it  could  continue  to  manufacture 
starters  for  Liberty  motors  and  tractor  generators,  which  it  had  been 
making  for  the  Government. 

3.  In  pursuance  to  the  agreement  entered  into  between  the  claim- 
ant's representatives  and  the  Government  on  February  12  and  the 
directions  subsequently  received  from  the  Government,  the  claimant 
-company  moved  its  entire  equipment,  tools,  and  machinery,  which 
weighed  approximately  1,200  tons,  out  of  Building  "F"  and  in- 
stalled them  in  Building  "A."  It  was  also  required  to  make  im- 
provements in  Building  "A"  for  the  proper  conduct  of  its  business, 
^'hich  it  did  make,  and  these  improvements  included  the  installing 
of  a  power  plant  to  operate  its  machinery. 

4.  While  it  was  necessary  for  the  Government  to  resort  to  com- 
mandeering proceedings  to  obtain  possession  of  Buildings  "A"  and 
*'E,"  occupied  by  other  concerns,  it  is  difficult  to  understand  why 
3.  commandeering  order  was  issued  to  include  Building  "  F,"  which 
the  claimant  company  had  agreed  with  the  Government  voluntarily 
to  vacate,  and  in  fact  had  actually  begun  to  vacate  by  the 
middle  of  February.  We  are  of  the  opinion  that  this  commandeer- 
ing order,  in  so  far  as  it  affects  Building  "  F,"  which  was  formerly 
occupied  by  the  Bijur  Co.,  can  not  operate  to  divest  the  claimant 
of  the  rights  it  acquired  through  the  act  of  March  2,  1919,  to  ob- 
tain reimbursement  in  accordance  with  its  oral  agreement  with  the 
Oovemment  made  on  February  12,  1918.  The  Board  of  Appraisers 
has  jurisdiction  to  make  allowances  for  certain  items  of  damage 
which  directly  resulted  from  the  commandeering  order;  nevertheless, 
this  should  not  oust  this  Board  of  its  jurisdiction  to  make  settlement 
on  a  fair  and  equitable  basis,  so  as  to  reimburse  the  claimant  the 
losses  which  resulted  from  its  voluntarily  and  completely  carrying 
out  its  prior  agreement  with  the  Government,  entered  into  on  Feb- 
ruary 12,  1918. 

The  fact  that  the  claimant  presented  a  claim  to  the  Board  of 
Appraisers  prior  to  the  passage  of  the  act  of  March  2,  X919,  does 
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not  alter  the  conclusion  we  have  reached.  In  fact,  the  claimant  has 
requested  that  in  case  an  award  is  made  by  this  Board  and  the 
Board  of  Appraisers  such  awards  be  compared  and  coordinated,  so 
that  there  will  be  no  duplication  of  payment  of  any  item. 

5.  The  Board  is,  therefore,  of  the  opinion  that  on  February  12  the 
claimant  entered  into  an  oral  agreement  with  the  Government  where- 
by it  should  move  its  entire  plant  and  equipment  from  Building  "  F  '^ 
to  Building  "A"  of  the  Hoboken  Land  &  Improvement  Co.,  Hoboken, 
N.  J.,  and  that  the  Government  should  reimburse  the  claimant 
the  costs  and  expenses  of  moving,  including  incidental  losses,  and 
the  costs  and  expenses  of  adequately  fitting  up  its  plant  in  Building 
"A."  The  claimant  company  voluntarily  complied  with  said  agree- 
ment, and  is  now  entitled  to  reimbursement  of  expenses  in  carrying 
out  said  agreement.  The  Board,  however,  fails  to  find  that  any  agree- 
ment was  entered  into  which  obligates  the  Government  to  pay  for 
any  expenses  of  moving  back  from  Building  "A"  to  Building  "  F." 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the  Ord- 
nance Claims  Board  for  action  in  the  manner  provided  in  subdivision 
(c),  section  5,  Supply  Circular  No.  17,  Purchase,  Storage  and  Traffic 
Division. 

2.  Attention  of  the  Ordnance  Claims  Board  is  invited  to  proceedings 
had  before  the  War  Department  board  of  appraisers.  If  it  be  found 
that  the  board  of  appraisers  has  adjudicated  any  of  the  items  herein 
claimed,  such  items  should  be  compared  and  coordinated  with  the 
findings  of  this  Board,  so  that  there  will  be  no  duplication  of  pay- 
ment. 

Col.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  2342. 

In  re  CLAIM  OF  NASH  HOTOKS  GO. 

.1.  INSPECTION — MISSING  PABTS. — Where  trucks  were  inspected  and  ac- 
cepted at  claimant's  plant  by  a  Government  inspector,  if  certain  parts 
were  missingr  at  destination  it  was  through  no  fault  of  the  claimant, 
and  where,  thereafter,  claimant  at  the  request  of  the  Goyernment  re- 
placed the  missing  parts,  there  was  an  agreement  within  the  purview 
of  th  act  of  March  2,  1919,  under  which  claimant  is  entitled  to  pay- 
ment for  those  parts. 

2.  CLAIM  AND  DECISION. — Claim  under  the  act  of  March  2,  1919,  based  upon 
a  written  request  to  replace  motor  equipment  lost  through  no  fault  of 
claimant.    Held,  claimant  is  entitled  to  relief. 


Maj.  O'Neill  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts  : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B.,  has  been  filed  under  Purchase^  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $62.30,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  During  the  year  1918  the  Nash  Motors  Co.,  of  Kenosha,  Wis., 
was  furnishing,  under  a  contract  with  the  United  States,  automobile 
chassis  for  trucks,  and,  under  the  conditions  of  the  contract,  the  chas- 
sis and  equipment  were  to  be  inspected  by  the  United  States  and 
accepted  f.  o.  b.  cars  at  claimant's  factory,  Kenosha,  Wis. 

3.  The  TTnited  States  Government  maintained  an  inspector  at  the 
plant  of  the  claimant,  whose  duty  it  was  to  inspect  and  pass  all 
chassis  and  equipment  produced  under  said  contract. 

4.  On  or  about  the  6th  day  of  March,  1918,  20  motor  trucks  having 
been  inspected  and  accepted  by  the  Government  Inspector  were 
shipped  under  Government  bill  of  lading  to  camp  ordnance  officer, 
Camp  Cody,  Deming,  N.  Mex. 

5.  Upon  the  arrival  of  these  trucks  at  destination  certain  items 
of  equipment  were  found  to  be  short,  and  on  March  29,  1918  First 
Lieutenant  M.  Pulford,  Ordnance  Reserve  Corps,  acting  Army  In- 
spector of  Ordnance,  by  letter,  requested  the  claimant  to  prepare 

Digitized  by  OOOQ IC 


858  DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT. 

duplicates  of  the  missing  parts  for  shipment,  which  was  accordingly 
done,  and  on  May  23, 1918  the  same  were  shipped  by  express,  under 
Government  bill  of  lading,  to  camp  ordnance  officer  at  Camp  Cody, 
Deming,  N.  Mex.,  and  on  the  same  date  invoices  were  rendered  to 
said  officer  for  the  said  parts,  in  the  amount  claimed,  viz,  $52.30. 
Prior  to  shipment,  the  parts  were  inspected  and  accepted  by  the  in- 
spector stationed  at  claimant's  plant. 

6.  The  trucks  having  been  inspected  and  accepted  at  the  plant 
of  the  claimant  by  the  Government  Inspector,  if  the  parts  were  miss- 
ing on  their  arrival  at  destination  it  was  through  no  fault  of  the 
claimant  company. 

DECISION. 

1.  When  the  trucki^  were  delivered  by  the  claimant  company,  hav- 
ing been  inspected,  passed,  and  accepted  by  the  Government  Inspector, 
at  the  plant  of  the  company  at  Kenosha,  Wis.,  as  complete  and  com- 
plying with  the  contract  under  which  same  were  manufactured ;  and 
when  thereafter  Lieut.  Pulford,  in  writing,  requested  the  claimant 
to  prepare  and  ship  the  missing  parts,  and  when  the  parts  were  pre- 
pared and  shipped  in  compliance  with  such  instructions,  a  contract 
arose  between  the  Government  and  the  claimant,  within  the  purview 
of  the  act  of  March  2,  1919,  under  which  the  claimant,  Nash  Motors 
Co.,  is  entitled  to  the  payment  of  this  claim. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  certificate  Form  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  accordance  with 
this  decision. 

Col.  Delafield  and  Mr.  Low  concurring. 
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Case  Ko.  1566. 

In  re  CLAIM  OF  HAETFOBD  HACHOTE  SCBEW  CO. 

1.  SUSPENSION— CANCELLATION  FOB  DEFAULT.— Where  under  the  terms 
of  Its  contract  claimant  was  In  default  In  delivery,  a  notice  from  the 
Qovemment  to  suspend  operations  would  have  constituted  a  waiver  of 
the  Government's  right  under  the  contract  to  rescind  the  contract,  if  the 
notice 'was  sent  with  full  knowledge  of  the  facts.  Since  the  contract 
was  suspended  without  such  knowledge,  the  suspension,  being  without 
prejudice  to  the  rights  of  either  party,  does  not  now  prevent  the  Gov- 
ernment from  canceling  the  contract  for  claimant's  default. 

9.  CLAIX  AND  DECISION. — Claim  presented  under  General  Order  103  hased 
upon  a  formal  contract  for  holts.  Held,  the  contract  should  he  canceled 
on  account  of  claimant's  default. 

Mr.  Montgomery  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  1918  and  is  for  $398.02,  under  the  following 
circumstances : 

2.  The  claimant  entered  into  a  formal  contract  with  Lieut.  F.  D. 
Schnacke,  Air  Service,  Signal  Eeserve  Corps,  bearing  date  June  11, 
1918.  It  is  numbered  3940,  and  refers  to  purchase  order  No.  65756, 
dated  May  23,  1918,  for  45,000  bolts,  at  a  price  of  $2,920,  "  shipment 
to  begin  in  60  days ;  to  be  completed  in  120  days." 

3.  The  specifications  did  not  designate  the  size  of  the  bolt  heads. 
Claimant  wrote  repeatedly  for  further  specifications.  These  were 
not  received  until  July  30,  1918.  Claimant  did  not  order  its  mate- 
rial until  September  17  and  30.  On  December  31,  1918  it  was 
directed  by  telegram  to  stop  production. 

4.  The  telegram  was  confirmed  by  letter  dated  January  3,  1919, 
signed  by  Capt.  S.  M.  Wiley,  Air  Service,  Aircraft  Production,  by 
direction  of  the  Director  of  Aircraft  Production,  as  follows : 

"  1.  This  letter  confirms  our  telegram  to  you  of  December  30, 1918, 
reading  as  follows : 

^  ^  Stop  all  production  on  order  six  five  seven  five  six,  covering 
bolts.    Incur  no  further  expense  thereon.    Acknowledge  receipt.' 

"  2.  Owing  to  certain  technical  Government  laws  and  regulations 
it  would  work  hardship  on  a  contractor  if  this  office  were  to  cancel 
this  contract  outright.    You  will,  however,  understand  that  the  re- 
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quest  that  you  stop  production  is  intended  virtually  to  effect  cancel- 
lation except  as  to  the  quantities  specified  for  production. 

''  3.  In  this  connection  you  are  advised  that  you  should  engage  no 
new  labor  or  replace  labor  without  the  prior  approval  of  this  office. 
All  Sunday,  night,  and  overtime  labor  should  be  discontinued.  No 
new  contracts  should  be  made  with  suppliers  or  subcontractors 
without  first  obtaining  the  prior  approval  of  this  office. 

'"  4.  The  Finance  Division  of  this  bureau  will  make  an  investigsi- 
tion  as  to  the  expenses  incurred  by  you  which  are  chargeable  to  this 
contract,  and  will  furthermore  endeavor  to  arrive  at  a  tentative 
basis  of  settlement  with  your  company  subject  to  final  approval  by 
the  Bureau  of  Aircraft  Production  in  Washington." 

5.  The  contract  provides  that  if  the  contractor  fails  .to  perform 
within  the  time  specified,  the  Government  at  its  election — 

"(a)  May  rescind  the  contract ;  (b)  may  supply  the  deficiency  by 
purchase  in  the  open  market  or  otherwise,  chargmg  the  said  contrac- 
tor with  any  loss  occasioned  by  a  difference  between  such  purchase 
price  and  the  original  contract  price;  (c)  may  take  over  from  the 
contractor  any  or  all  items  completed  or  in  process  of  manufacture, 
payment  for  which  shall  be  the  difference  between  the  contract  price 
and  the  cost  to  the  United  States  of  having  the  articles  or  equipment 
completed;  (d)  or  may  permit  the  party  of  the  second  part  to  com- 
plete delivery  within  a  reasonable  time  after  the  date  or  dates  speci- 
fied herein,  and  in  this  event  liquidated  damages  shall  be  deducted 
as  provided  in  the  attached  order." 

No  liquidated  damages  are  provided  for  in  the  order  attached  to 
the  contract. 

6.  The  Air  Service  Claims  Board  decided  that  the  claim  should 
be  returned  to  the  Contract  Department  with  the  recommendation 
that  the  order  be  canceled  for  default. 

7.  No  hearing  has  been  had  before  this  Board. 

D£CISION. 

1.  The  delay  of  the  Government  in  furnishing  the  necessary  speci- 
fications automatically  extended  the  time  for  completion  of  deliveries. 
In  the  absence  of  any  showing  that  the  contractor  could  not  com- 
plete the  contract  in  120  days  from  July  30  as  well  as  in  120  days 
from  May  23,  1918,  the  Government's  delay  extended  the  time  for 
completion  until  120  days  after  July  80, 1918. 

2.  The  letter  directing  suspension  indicated  that  the  Government 
had  intended  to  "permit  the  said  contractor  to  complete  delivery 
within  a  reasonable  time  "  rather  than  rescind  the  contract.  If  sent 
with  knowledge  of  all  the  facts  it  constituted  a  waiver  of  the  Gov- 
ernment's right  to  rescind.  (See  decision  of  this  Board  in  re  Taft- 
Pierce  Manufacturing  Co.,  No.  2375.) 

3.  It  does  not  appear  that  the  Government  had  until  after  this 
claim  was  filed  any  knowledge  or  notice  of  claimant's  delay  in  order- 
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ing*material.  It  is  to  be  presumed  that  if  the  Government  had  known 
that  the  delay  in  completing  the  contract  was  due  to  claimant's 
delay  in  ordering  material,  the  letter  of  January  3  would  not  have 
been  sent,  but  instead  the  contract  would  have  been  rescinded  for  the 
claimant's  default. 

4.  The  contract  is  still  pending,  the  suspension  being  without 
prejudice  to  the  rights  of  either  party.  It  should  be  rescinded  in 
accordance  with  the  recommendation  of  the  Air  Service  Claims 
Board. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  Junldn  concurring.  .    ^ .    j 
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Case  Ko.  2248. 

In  re  GLAIK  OF  ANNISTON  STEEL  CO. 

1.  PLANT  EaVIPKENT— DEPBEGL^TION  OF.—Where  claimant  was  possessed 

of  a  f or^ng  plant  at  the  time  it  entered  into  an  informal  agrreement 
with  the  Government  for  the  manufacture  of  body  forgings  for  shells, 
terminated  by  the  Government  after  part  performance  because  of  the 
armistice,  amortization  in  the  valne  of  snch  ilant  as  the  claimant  had 
at  the  time  it  entered  into  the  agreement  is  not  an  item  of  reimburse- 
ment which  should  he  allowed. 

2.  APPEAL— aiTESTIONS  TO  BE  GOVSIDEBED.— Where  hut  one  question  is 

raised  hy  an  appeal,  this  Board  is  not  authorized  to  consider  alternative 
relief,  suggested  by  claimant  for  the  first  time  before  this  Board,  but 
the  denial  of  such  alternative  relief  will  not  preclude  it  from  present- 
ing such  claim  to  the  proper  claims  board. 

3.  CLAIM  ABD  DECISION. — ^Appeal  from  Claims  Board,  Ordnance  Department, 

from  its  decision  denying  claim  for  amortization  of  plant.  Action  of 
Claims  Board  affirmed. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Ord- 
nance Department,  confirming  a  decision  of  the  Cincinnati  District 
Ordnance  Claims  Board  on  a  claim  for  $155,222.34  on  an  informally 
executed  contract,  dated  on  its  cover  June  6, 1918,  but  in  the  body  of 
the  contract  July  15, 1918,  for  the  manufacture  of  6,000  high-explosive 
shells  for  seacoast  guns.  The  contract  was  signed  "  United  States  of 
America,  by  Samuel  McRoberts,  Col.,  Ord.  Dept.,  National  Army. 
Contracting  Officer,  by  Wm.  Williams,  Lt.  Col.,  Ord.,  N.  A." 

2.  On  November  23,  1918  claimant  was  sent  a  notice  requesting  it 
to  suspend  operations  on  its  contract,  and  on  November  27  the  claim- 
ant replied  agreeing  to  suspend  operations.  At  this  time  the  claim- 
ant had  completed  only  three  shells  under  its  contract.  The  matter 
of  settlement  was  taken  up  by  the  Cincmnati  District  Ordnance 
Claims  Board,  and  negotiations  were  had  with  the  claimant  by  the 
staff  of  that  board.  The  result  of  these  negotiations  was  entirely 
satisfactory  to  the  claimant  with  the  exception  of  one  item  of  its 
claim,  which  was  for  the  depreciation  of  its  plant  amounting  to 
$72,600,  which  it  had  stated  on  Finance  Form  8,  sheet  2,  of  its  state- 
ment of  claim.    At  the  hearing  before  the  Board  of  Contract  Adjust- 
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ment  on  February  6,  1920,  claimant's  representative  and  vice  presi- 
dent, Mr.  W.  H.  Wells,  admitted  that  the  only  question  presented  on 
this  appeal  was  the  question  of  the  allowance  of  its  claim  for  de- 
preciation of  its  plant,  or  if  the  Board  was  not  inclined  to  grant 
relief  on  that  score  then  the  claimant  would  like  the  Board  to  con- 
sider whether  the  claimant  was  not  entitled  to  the  rental  value  of 
its  plant  while  the  same  was  idle  during  the  time  that  it  was  making 
preparations  to  perform  the  contract  in  question  and  also  during 
the  time  required  to  rehabilitate  the  plant  so  as  to  restore  it  for  com- 
mercial purposes.  Mr.  Wells  admitted  that  these  two  claims  are  not 
consistent  and  he  desired  that  the  claim  be  considered  in  the  second 
alternative  only  in  the  event  of  the  Board's  denying  relief  on  the 
claim  for  depreciation  of  the  plant. 

3.  On  May  29,  1919  the  Cincinnati  District  Ordnance  Claims 
Board  made  a  "  revised  award  "  to  claimant  on  account  of  the  sus- 
pension of  its  contract.     The  award  contained  the  following  items : 

DiiTCt  labor  and  overhead  expense $41,261.80 

Commitments  for  materials  or  services 3.865.92 

Claims  for  other  compensation 37,494.62 

Total $82, 622.  34 

The  following  deductions  were  made: 

Loan  to  contractor  from  Government 95,000.00 

Scraps  from  worked  materials,  etc _. 5, 287. 08 

Total 100, 287. 08 

Balance  due  hy  c<mtractor  to  the  Government 17,664.74 

4.  It  appears  that  the  forging  plant  of  the  Anniston  Steel  Co., 
which  is  the  plant  in  question,  was  acquired  by  it  in  1914.  Some 
time  thereafter  the  Anniston  Ordnance  Co.  entered  into  contracts 
with  J.  P.  Morgan  &  Co.  to  produce  finished  shells  for  the  British 
Government.  The  Anniston  Ordnance  Co.  attempted  to  make  fin- 
ished shells  under  its  contracts,  but  for  some  reason  undisclosed  by 
the  record  these  contracts  for  shells  for  the  British  Government 
were  terminated.  The  Anniston  Steel  Co.,  in  1915  and  1916,  ac- 
quired hydraulic  presses  and  installed  a  shell-forging  plant  for  the 
purpose  of  producing  shell  forgings  which  were  to  be  supplied  to 
the  Anniston  Ordnance  Co.,  but  when  the  contracts  of  the  Anniston 
Ordnance  Co.  were  terminated  the  Anniston  Steel  Co.  had  no  further 
use  for  its  shell-forging  plant  and  it  remained  practically  idle  until 
the  contract  involved  in  this  claim  was  negotiated,  except  that  early 
in  1918  it  did  have  a  small  order  to  furnish  propeller  wrenches  for 
the  Emergency  Fleet  Corporation.  According  to  Mr.  Wells's  testi- 
mony, all  of  the  machinerj'  and  equipment  in  the  shell-forging  plant 
liad  been  acquired  by  the  claimant  company  prior  to  Julv  1-^   11)18, 
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at  a  cost,  including  the  installation  thereof,  of  approximately  $75,000. 
It  can  in  nowise  be  said  that  this  machinery  and  equipment,  on  which 
depreciation  is  claimed,  was  purchased  in  contemplation  of  the  con- 
tract involved  in  this  claim,  dated  July  15, 1918. 

5.  On  March  7,  1919,  the  staff  report  of  the  Cincinnati  District 
Ordnance  Claims  Board  was  filed.  This  report  was  made  the  basis 
of  the  decision  of  the  Cincinnati  Board  which  is  appealed  from. 
Paragnraphs  32-37  of  said  staff  report  are  as  follows : 

"  32.  This  finance  form  contains  an  amount  of  $72,600  which  the 
Anniston  Steel  Company  are  making  for  depreciation  in  their  shell- 
forging  plant  and  equipment.  They  derived  this  depreciation  as  a 
difference  between  what  they  set  up  as  their  value  of  the  plant  on 
Julv  15,  1918,  and  their  valuation  of  their  plant  on  December  3, 
1918. 

"  33.  Without  checking  the  values  which  they  have  placed  on  their 
equipment  in  July  and  again  in  December  and  assuming  them  to  be 
correct,  the  value  which  they  set  up  as  depreciation  is,  what  might  V)e 
termed,  a  "  paper  loss.""  In  other  words,  assuming  their  values  to  be 
correct,  it  represents  the  loss  which  they  assumed  by  not  selling  their 
plant  in  July,  1918.  According  to  their  statement,  they  could  have 
sold  the  plant  at  that  time,  but  they  preferred  to  enter  into  a  con- 
tract with  Mr.  Hellen  so  that  they  could  fill  the  shell-forging  con- 
tract themselves,  as  they  figured  in  so  doing  they  would  make  more 
money  than  if  they  sold  their  equipment  to  others.  We  see,  there- 
fore, no  reason  why  the  Government  should  pay  them  for  any  loss 
which  they  suffered  owing  to  the  fact  that  they  did  not  choose  to  sell 
.  tlieir  plant  in  July. 

"  e34.  Again,  depreciation  is  generally  understood  to  mean  the 
difference  between  the  cost  of  the  plant  and  its  present  value.  In 
looking  into  their  books  regarding  this  feature,  Mr.  Edw.  C.  Allen, 
U.  S.  accountant,  found  the  amounts  which  paid  for  most  of  the  items 
of  their  equipment  listed  on  sheet  No.  2  of  Finance  Form  Xo.  8.  At- 
tached is  a  copy  of  his  report  covering  his  findings  in  this  regard. 

"  35.  With  the  exception  of  four  items,  namely,  a  high-pressure 
water  line,  two  pumps  with  one  20-horsepower  motor,  one  water  tank 
on  tower  with  pump  connection,  and  one  20-ton  electric  locomotive 
crane,  the  cost  of  the  items  enumerated  by  the  Anniston  Steel  Com- 
pany in  their  claim  for  depreciation  was  found  by  Mr.  Allen  to  have 
been  $41,684.20,  the  purchases  having  mostly  been  made  in  October 
and  November  of  1916.  Some,  however,  were  made  a  month  or  two 
previous  to  that  time. 

''  36.  Without  revaluing  their  plant  at  the  present  time,  and  again 
accepting  their  figure  for  the  value  of  these  items  on  December  3, 
1918,  we  find  that  their  valuation  for  the  items  iticludcd  in  Mr. 
Allen's  report,  amounts  to  $40,550,  being  only  $1,134.20  less  than 
actual  cost  over  two  years  ago.  When  one  takes  into  consideration 
the  fact  that  the  equipment  was  originally  purchased  for  a  British 
shell-forging  contract,  and  that  it  lay  idle  for  nearly  two  years  after 
ihe  cessation  of  that  work,  and  was  only  in  use  in  the  production  of 
])rop?ller  wrenches  for  a  few  weeks  before  they  began  reconstruc- 
tion on  account  of  the  U,  S.  (lovernment  contract,  and,  further,  in 
view  of  the  fact  that  the  U.  S.  Government  proposes  to  allow  the 
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Anniston  Steel  Company  for  labor  and  materials  which  they  have  ex- 
pended in  placing  their  shell-forging  shop  in  better  condition  than 
it  was  previous  to  the  U.  S.  Government  contract,  both  from  a  shell- 
forging  viewpoint,  as  well  as  from  a  commercial  forging  viewpoint, 
we  see  no  reason  why  such  an  allowance  should  be  made  for  deprecia- 
tion. The  amount  which  it  is  proposed  to  allow,  which  was  expended 
in  the  rehabilitation  and  betterment  of  their  plant,  is  $41,931.90, 
which  covers  labor,  materials,  factory  overhead,  administration,  gen- 
eral and  operating  expenses  and  construction  account,  and  it  would 
seem  that  this  would  very  much  more  than  offset  the  difference  of 
$1,134.20  referred  to  above. 

"37.  As  a  matter  of  fact,  Mr.  Wells,  vice  president  and  general 
manager  of  the  Anniston  Steel  Company,  admits  that  there  is  no 
deterioration  in  their  plant,  and  that  actually  the  plant  is  in  better 
condition  than  it  was  before  they  took  on  the  shell-forging  contract. 
They  feel,  however,  that  they  have  a  just  claim  for  depreciation, 
based  on  appreciated  values  as  described  above.  N-ot  only  is  it  pro- 
posed to  allow  them  for  expenditures  made  in  the  improvement  of 
their  plant,  but  it  is  further  proposed  to  allow  them  $10,000  for  the 
reconstruction  of  their  plant,  to  enable  them  to  produce  commercial 
forgings.  We,  therefore,  scarcely  see  how  they  huve  any  claim  what- 
ever for  depreciation.  The  fact  is  that  this  plant  was  i&le  for  nearly 
two  years  after  the  termination  of  their  British  contract.  During 
that  time,  owing  to  the  war  conditions  there  was  a  good  demand  for 
such  equipment,  and  they  could  have  sold  the  same  at  practically  any 
time  during  that  period  and  at  an  advance  over  and  above  their 
actual  cost.  Furthermore,  they  might  have  secured  some  commercial 
work  which  could  have  been  produced  on  this  equipment.  They  did 
not,  however,  for  reasons  unknown  to  the  writer,  secure  any  such  busi- 
ness until  a  very  short  time  prior  to  the  awarding  of  the  present  shell- 
forging  contract  by  the  U.  S.  Government.  They  were  then  produc- 
ing a  very  small  order  of  propeller  wrenches.  We  wish,  therefore, 
to  repeat  again  that  we  feel  that  the  Anniston  Steel  Company  will  be 
amply  reimbursed  if  they  are  allowed  the  amounts  which  we  are 
recommending  for  expenses  made  in  the  plant  and  for  reconstruction. 
For  the  reasons  given  above,  we  have  eliminated  all  charge  for  de- 
preciation in  our  counterclaim." 

6.  At  the  hearing  before  the  Board  of  Contract  Adjustment  the 
claimant  contended,  as  it  had  done  before  the  two  lower  boards,  that 
it  was  entitled  to  estimate  the  value  of  its  plant  on  July  15,  1918, 
the  date  when  the  contract  in  question  was  entered  into,  and  to  take 
therefrom  the  value  of  the  plant  on  December  3,  1918,  the  date  when 
the  contract  was  suspended,  thereby  arriving  at  the  figure  which 
the  Government  should  pay  the  claimant  on  account  of  depreciation 
of  its  plant.  Mr.  Wells  testified  that  the  plant,  to  the  best  of  his 
knowledge  had  actually  cost  the  claimant  approximately  $75,000, 
whereas  in  its  statement  of  claim  the  claimant  values  the  plant,  as 
of  July  15,  1918,  at  $128,600.  Mr.  Wells,  however,  admitted  that 
the  plant  and  its  equipment  for  which  depreciation  charges  are 
now  claimed,  were  acquired  a  long  time  prior  to  his  connection  with 
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the  claimant  company,  and,  therefore,  he  was  not  able  to  verify  his 
statement  as  to  the  actual  cost. 

According  to  Mr.  Wells,  the  valuations  placed  on  the  plant  on 
different  dates  are  as  follows: 

Estimated  cost  in  1916 $75,000 

Estinmted  value  on  July  15,  1918 128,600 

Estimated  value  on  Dec.  3,  1918 56,  000 

By  deducting  the  estimated  value  of  December  3,  1918,  from  the 
estimated  value  as  of  July  15,  1918,  we  get  the  estimated  deprecia- 
tion, namely,  $72,600,  whicli  is  the  item  involved  in  this  claim. 

7.  Mr.  Wells  testified  that  in  the  spring  of  1918  the  claimant  had 
a  tentative  offer  to  purchase  the  plant  in  question,  made  by  Mr. 
C.  W.  Hellen,  who,  at  the  request  of  the  Government,  was  finally 
put  in  charge  of  the  plant  by  the  claimant  company  after  it  had 
secured  its  contract  with  the  Government.  Mr.  Wells  testified,  how- 
ever, that  the  offer  of  Mr.  llellen  to  purchase  the  plant  was  only 
tentative  and  that  the  sale  was  never  made,  but  the  plant  was  re- 
tained by  the  claimant,  as  it  expected  to  make  large  profits  out  of 
the  contract  for  shells  which  it  subsequently  secured.  It  was  Mr. 
Wells's  insistence  that  the  tentative  offer  to  purchase  the  plant  for 
$150,000  in  effect  fixed  the  value  of  the  plant  at  that  amount,  but 
that  the  estimated  value  of  $128,600  as  the  value  of  the  plant  as  of 
July  15, 1918,  is  the  basis  of  calculating  the  amount  of  depreciation. 

DECISION. 

1.  The  staff  report  of  the  Cincinnati  District  Ordnance  Claims 
Board  so  fully  and  completely  coincides  with  our  views  that  we 
adopt  the  reasoning  therein  as  expressing  our  conclusions.  The 
claimant  has  been  offered,  and  will  receive  under  the  proposed  settle- 
ment, the  cost,  less  salvage  value,  of  the  additional  machinery  and 
equipment  installed  in  its  plant  by  reason  of  the  contract  with  the 
Government,  including  the  cost  of  installation.  In  addition  thereto 
the  claimant  will  receive  $10,000  for  reconstruction  of  the  plant  for 
commercial  purposes.  The  result  of  reimbursing  the  claimant  for 
these  expenditures  is  that  it  now  has  a  plant  better  equipped,  more 
up  to  date,  and  more  suitable  for  the  manufacture  of  commercial 
products  than  it  had  when  it  entered  into  the  contract  with  the 
Government.  The  claimant's  estimated  value  of  the  plant  as  of  July 
15,  1918,  was  an  inflated  and  fictitious  valuation,  due  to  the  fact 
that  there  was  a  great  demand  for  the  articles  which  this  plant  could 
then  manufacture.  The  depredation  it  claims  is  a  paper  loss  due  to 
the  cessation  of  hostilities  and  would  have  occurred  even  if  claimant 
liad  had  no  contract  with  the  Government.     There  has  been  no 
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ascertainable  depreciation  due  to  wear  and  use  of 'the  equipment  ia 
question  because  the  claimant  never  got  into  production.  We  there- 
fore conclude  that  the  claimant  is  not  entitled  to  any  compensation 
on  account  of  depreciation  of  its  plant. 

2.  The  claimant  has  requested  that  if  this  Board  will  not  allow 
this  claim  for  depreciation  of  its  plant,  which  is  the  sole  question 
presented  on  this  appeal,  then  that  its  claim  be  allowed  for  loss  of 
rental  value  of  the  plant.  As  the  sole  question  presented  before 
this  Board  at  this  time  is  the  disallowance  of  the  item  for  deprecia- 
tion, this  Board  is  not  authorized  to  consider  a  different  and  contra- 
dictory claim  for  loss  of  rental  of  the  plant.  Had  the  claim  for 
rental  been  filed  with  the  Cincinnati  District  Ordnance  Claims 
Board  and  it  had  been  disallowed,  and  an  appeal  taken  from  that 
decision,  the  question  would  now  be  squarely  before  us.  As  the 
record  stands,  however,  the  question  is  not  before  us,  although  one 
of  the  Government  witnesses  did  testify  that  the  Cincinnati  Board 
did  include  in  an  item  of  $10,000  for  rehabilitation,  what  it  con- 
sidered a  fair  allowance  for  the  loss  of  rental.  We  do  not,  how- 
ever, intend  from  what  we  have  said  that  the  claimant  is  precluded 
from  taking  such  further  action  in  regard  to  a  claim  for  loss  of 
rental  value  as  it  may  deem  advisable. 

3.  For  the  reasons  stated  the  decision  of  the  Claims  Board,  Ord- 
nance Department,  affirming  the  decision  of  the  Cincinnati  District 
Ordnance  Claims  Board,  is  affirmed,  and  the  relief  sought  for  is 
denied,  but  without  prejudice  to  the  right  of  the  claimant  to  take 
such  further  action  before  the  Cincinnati  District  Ordnance  Claimt: 
Board  in  regard  to  a  claim  for  rental  of  the  plant  as  it  may  deem 
advisable. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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In  re  CLAIM  OF  SOTTTHABD  COlTTBACTINa  CO. 

1.  EVIDENCE. — Where  the  evidence  offered  in  support  of  a  claim  is  insnUL- 

cient  to  show  a  contract,  express  or  implied,  the  claimant  is  not  entitled 
to  relief  by  reason  thereof  under  the  act  of  ICarch  2,  1919. 

2.  CLAIM  AND  DECISION.— This  claim  arises  under  the  act  of  Marcli  2,  1919, 

and  is  presented  upon  the  theory  that  the  aovemment  by  oral  contract 
leased  a  certain  steam  en^ne  from  claimant  and  that  because  of  such 
lease  claimant  sustained  damages  to  the  extent  of  $180.72.  Held,  that 
the  evidence  Is  insufficient  to  establish  the  contract  alleged  and  that 
claimant  is  not  entitled  to  the  relief  sought. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919  for  $180.72,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Claimant  claims  that  on  or  about  the  4th  day  of  November, 
1918,  by  an  oral  lease,  it  rented  to  the  United  States  Government, 
through  Maj.  William  Blanchard,  Constructing  Division,  Quarter- 
master Corps,  a  20-horsepower  steam  engine  belonging  to  the  South- 
ard Contracting  Co.,  for  purposes  in  connection  with  the  United 
States  Picric  Acid  Plant  at  Brunswick,  Ga.,  and  that  it  was  delivered 
to  the  United  States  on  or  about  the  4th  day  of  November,  1918.  It 
nowhere  appears  on  what  date  the  engine  was  returned  to  the 
claimant. 

The  items  entering  into  the  claimant's  claim  are — 

60  days  rental  of  20  horsepower  engine,  at  $2  per  day $120.00 

2  men,  at  $8.33  per  day,  2  days .  33. 32 

2  men,  at  $3.10  per  day,  2  days 12. 40 

Special  puUing-off  tool, 15.00 


180.72 

2.  It  nowhere  appears  in  the  record  that  any  commitments  were 
made  or  obligations  incurred  by  the  claimant  on  account  of  this 
alleged  lease.  It  appears  by  the  record  that  some  individuals  con- 
nected in  some  way  with  the  Government  service  removed  said  engine 
from  the  place  where  it  was  located  at  the  time  the  supposed  lease 
868 
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'Was  entered  into,  to  a  short  distance  therefrom,  but  that  the  same 
Tvas  never  used  or  in  anywise  interfered  with  by  the  Government 
of  the  United  States,  or  any  officer  or  agent  thereof. 

8.  The  Board  of  Contract  Adjustment,  by  E.  R.  Farr,  Judge 
Advocate,  chief  attorney,  Group  G,  Trial  Section,  on  December  16, 
1919,  wrote  the  claimant  requesting  from  it  certain  information  upon 
which  it  might  base  a  judgment  as  to  whether  or  not  any  contract 
of  the  kind  named  was  entered  into,  and  such  items  as  might  enter 
into  it,  if  any;  and  again  on  January  15,  1920,  addressed  a  letter  by 
the  same  Major,  Judge  Advocate,  calling  attention  to  the  letter  of 
December  16, 1919,  requesting  the  claimant  to  supply  the  Board  with 
its  sworn  statement  upon  the  subject  of  its  claim,  and  stating  the 
necessity  of  having  such  affidavit  before  the  claim  could  be  prop- 
-erly  decided.  And  on  January  21,  1920,  the  Board  of  Contract  Ad- 
justment, by  the  same  Major,  Judge  Advocate,  addressed  a  telegram 
to  the  claimant  stating  that  unless  its  affidavit  requested  in  previous 
letters  be  supplied  immediately  the  claim  would  have  to  be  disposed 
of  without  it.  Under  date  of  January  30,  1920,  the  Board  of  Con- 
tract Adjustment,  for  the  attention  of  the  same  Major,  Judge  Advo- 
cate, received  a  letter  from  the  claimant,  stating  that  such  request 
for  affidavits  as  covered  in  previous  letters  seemed  to  claimant 
ridiculous.    The  claimant  declined  to  comply  with  the  request. 

4.  It  nowhere  appears  in  the  record  that  the  claim  was  presented 
prior  to  June  30,  1919,  for  payment  or  adjustment  to  any  Govern- 
ment authority  as  required  by  the  act  of  March  2,  1919. 

DECISION. 

1.  No  contract  to  be  adjusted  under  the  act  of  March  2,  1919,  is 
evidenced  by  the  above  findings  of  fact,  and  this  Board  is  without 
jurisdiction  in  the  matter  and  the  claim  should  be  disallowed. 

DISPOSITION, 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Diggs  concurring. 
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Case  No.  1782. 

In  re  CLAIX  07  THOMAS  OEAHAM  ft  CO. 

1.  CLAIM  AND  DECISION.—Glaim  ander  act  of  March  2,  1919,  for  damages  ob 
account  of  failure  to  award  contract  to  claimant.  Held,  no  aenreemeiLt- 
within  the  meaning  of  act  of  March  2,  1919. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  decision  of  the  Ordnance  Department 
Claims  Board  on  a  claim  for  $10,115.70  under  an  alleged  agreement 
made  with  Capt.  Robert  H.  Fulton,  representing  the  Government,  on 
or  about  August  17,  1918. 

2.  On  February  7,  1920,  the  date  set  for  the  hearing,  the  claimant 
did  not  appear:  His  attorneys,  Ansell  &  Bailey,  were  telephoned. 
They  requested  five  days'  time  within  which  to  advise  this  Board 
whether  they  desired  an  adjourned  hearing  to  take  the  testimony  of 
the  claimant's  witnesses.  Five  days  have  expired  and  no  request  for 
an  adjourned  hearing  has  been  made. 

3.  On  June  3,  1918,  purchase  order  No.  10302  was  issued  by  the 
commanding  officer  of  the  Rock  Island  Arsenal  to  the  claimant  for 
20,000  pieces  of  bent  white  oak  rims  for  artillery  wheels,  at  $2.50 
each. 

4.  On  July  25, 1918,  the  claimant's  secretary,  J.  G.  Ross,  wrote  the 
commander  of  the  Rock  Island  Arsenal  that  at  a  meeting  of  rim 
manufacturers  in  Chicago,  held  on  July  24,  1918,  an  announcement 
was  made  by  Lieut.  Bassett,  representing  the  Government,  that  the 
price  for  rims  had  been  increased  to  $3  per  piece.  Mr.  Ross  re- 
quested the  same  advance  on  the  order  for  20,000  rims.  To  this  letter 
a  reply  was  sent  the  claimant  on  July  31,  1918,  announcing  that  the 
price  could  not  be  increased ;  that  the  claimant  had  an  opportunity 
early  to  buy  raw  materials  before  the  advance  is  price. 

5.  Mr.  Fulton  testified  (pp.  44  and  45) : 

"  Mr.  Ross,  when  he  came  to  the  arsenal,  stated  that  he  was  losing 
money  at  the  contract  price  of  $2.50  each  for  the  pieces  and  that  ho 
could  not  go  into  the  market  and  get  raw  materials  to  complete  the 
order  without  losing  moneJ^  He  wanted  us  to  raise  the  price  from 
$2.50  to  $3,  but  I  told  him  that  he  had  accepted  the  order  and,  as  a 
matter  of  fact,  had  already  delivered  1,000  pieces  on  it,  and  that  I 
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did  not  have,  nor  anyone  at  the  arsenal,  the  authority  to  allow  an 
increase  in  price.  However,  after  talking  it  over,  I  agreed  with  him 
that  the  arsenal  would  cancel  from  the  original  order  the  amount 
for  which  he  did  not  have  raw  material.  At  that  date,  the  date  of 
the  conversation,  Mr.  Eoss  did  not  know  the  exact  inventories  of  his 
raw  material,  but  agreed  to  furnish  it  later,  which  he  did,  and  from 
his  own  letter  we  figured  that  he  had  raw  material  in  his  shop  or  in 
transit  which  would  make  about  4,000  cut  segments,  counting  in  a 
bending  loss  of  25  per  cent.  These  4,000,  together  with  the  1,000 
which  he  had  already  delivered,  make  up  the  5,000  at  which  we  let 
the  order  stand. 

*' Question.  Did  he,  in  this  conversation  of  August  17,  1918,  say 
Tvhether  or  not  he  would  like  you  to  cancel  a  part  of  this  order  for 
20,000  over  and  above  what  he  could  make  from  the  raw  materials 
on  hand,  provided  you  could  not  give  them  the  price  of  $3  ? 

"  He  agreed  to  that  orally  at  that  date." 

6.  On  August  23,  1918,  Capt.  E.  H.  Fulton  wrote  the  claimant  as 
follows : 

"Beceipt  is  acknowledged  of  your  letter  of  August  20,  1918,  in 
reference  to  purchase  order  10302,  covering  20,000  pieces  of  bent 
felloe  segments  for  56"  artillery  wheels. 

''  In  your  second  paragraph  we  understand  that  you  have  on  hand 
4,554  strips  for  making  the  artillery  rims,  three  cars  in  your  yards 
to  be  graded,  one  car  of  lumber  to  be  sawed  and  graded,  one  car 
lumber  in  transit  and  two  cars  of  strip  in  transit,  and  that  you  esti- 
mate the  manufacturing  loss  at  25  per  cent. 

**  We  are  unable  to  figure  exactly  how  many  rims  you  have  in  your 
possession,  inasmuch  as  you  do  not  give  the  number  of  rims  in  your 
cars.  However,  we  figure  that  we  should  be  able  to  obtain  at  least 
4,000  good  rims  from  the  stock  of  rims  which  you  have  on  hand. 
You  have  already  delivered  a  little  over  1,000  rims,  which  have  been 
inspected  and  accepted.  These  1,000  which  you  have  delivered,  to- 
gether with  the  4,000  which  you  are  now  bending  for  us^  make  5,000 
bent  felloe  segments  which,  we  understand,  you  are  now  m  a  position 
to  furnish. 

"Accordingly  we  are  reducing  our  purchase  order  from  20,000 
pieces  to  5,000  pieces.  It  is  our  understanding  that  you  wiU  bend 
and  ship  these  remaining  4,000  pieces  as  q[uickly  as  possible,  making 
special  eifort  to  complete  this  quantity  within  the  next  30  days.  Of 
course,  if  you  find  on  bending  that  you  have  overestimated  your 
manufacturing  loss  and  turn  out  over  4,000  good  segments,  it  will 
entirely  satis:fy  us,  and  we  shall  expect  you  to  ship  them. 

"  In  reference  to  the  15,000  pieces  which  we  are  hereby  canceling, 
please  be  informed  that  as  soon  as  you  complete  these  5,000  pieces  on 
purchase  order  No.  10302,  which  it  now  calls  for,  we  hope  that  you 
will  again  take  it  up  with  us  and  state  what  further  requirements 
you  may  be  in  a  position  to  furnish. 

"  "We  believe  that  this  arrangement  is  entirelv  satisfactory  to  you 
and  meets  your  desire,  as  outlined  by  your  Mr.  J.  G.  Ross  in  his 
conversation  with  Capt.  Fulton,  of  this  arsenal,  on  August  17. 
We  hope  that  you  understand  that  the  arsenal  wishes  you  by  all 
means  to  continue  your  efforts  in  bending  these  segments  for  artil- 
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lery  wheels  and  wish  to  assure  you  that  we  appreciate  what  you  have 
done  so  far.  It  is  hoped,  therefore,  that  it  you  are  in  position  to 
get  any  further  rim  stock  in  your  shop  you  will  at  once  notify  this 
arsenal,  in  order  that  we  may  place  some  of  our  requirenaents  with 
you,  if  possible." 

On  August  27,  1918,  the  claimant  replied  to  the  letter  of  the  23d 
in  part  as  follows: 

"We  have  your  favor  of  the  23d  instant,  relative  to  your  order 
for  bent  artillery  rims  and  note  you  have  reduced  this  order  to 
6,000  pieces  and  with  the  approximate  amount  of  1,000  already  be- 
ing delivered  are  expecting  some  4,000  additional  or  as  many  as  we 
have  on  hand  and  coming  to  us  all  of  which  will,  of  course,  vary  ac- 
cording to  the  grade  of  same  and  the  loss  in  manufacture.  We  are 
now  working  on  this  material  and  making  some  additional  improve- 
ments which  will  greatly  facilitate  our  work  and  will  do  all  in  our 
power  to  complete  this  quantity  in  the  time  stated,  30  days. 

"  We  are  willing  to  accept  your  order  for  the  15,000  pieces  at  the 
present  price  of  $3  a  piece  and  will  do  our  utmost  to  complete  same 
in  addition  to  the  order  we  now  have  before  the  first  of  the  year. 

•  •••••  m 

"The  matter  of  our  getting  in  additional  strips  on  this  order  is 
now  at  a  standstill  and  we  will  be  unable  to  start  strips  coming  into 
us  until  we  have  received  your  lettor  advising  disposition  of  the 
15,000  additional  pieces  you  are  wanting." 

7.  On  October  10,  1918,  Capt.  Fulton  wrote  the  claimant  asking 
if  the  claimant  desired  to  bid  on  an  order  in  addition  to  the  5,000 
on  which  it  was  working.  On  October  16,  1918,  the  claimant  replied 
that  it  had  completed  the  previous  order  for  5,000  pieces  and  was  in 
a  position  to  take  care  of  another  order  for  5,000  pieces  and  stated: 

"  We  should  have  $3.50  for  these  pieces  delivered  at  the  Arsenal.'' 

On  October  25,  1918,  Capt.  R.  H.  Fulton  wrote  the  claimant : 

"  Confirming  our  telephone  conversation  of  this  morning  we  wish 
to  advise  you  that  we  will  not  be  able  to  place  with  you  an  additional 
order  for  bent  felloe  segments  for  56''  artillery  wheel.  This  is 
due  in  part  to  the  fact  that  you  wish  us  to  pay  $3.50  for  these  pieces. 
This  arsenal  can  not  pay  this  price." 

On  October  28,  1918,  the  claimant  wrote  Capt.  Fulton  that  the 
sum  of  $3.50  mentioned  in  its  letter  of  October  16, 1918,  was  in  error 
and  that  it  should  have  read  $3  each.  On  November  4,  1918,  Capt. 
Fulton  in  answer  to  the  claimant's  letter  of  October  28,  1918,  stated 
that  orders  for  all  the  rims  required  by  the  Rock  Island  Arsenal 
had  been  placed. 

8.  The  claimant  states  in  its  letter  of  December  20,  1918,  that  it 
purchased  additional  stock  because  it  was  led  to  believe  that  the 
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Government  would  take  more.  It  now  claims  it  has  a  quantity 
of  stock  on  hand  which  can  not  be  disposed  of  except  at  the  loss 
claimed  of  $10,115.70. 

DECISION. 

1.  The  original  order  No.  10302  given  the  claimant  for  20,000 
pieces  was  reduced  at  claimant's  request  to  5,000  pieces,  which  were 
delivered  to  the  Bock  Island  Arsenal.  The  claimant  was  paid  there- 
for.   No  other  agreement  was  made  with  claimant. 

2.  The  claimant's  bid  in  its  letter  of  October  16, 1918  for  5,000  ad- 
ditional pieces  at  $3.50  each,  which  bid  was  rejected. 

3.  The  decision  of  the  Ordnance  Department  Claims  Board  is 
sustained. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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Case  No.  1643. 

In  re  CLAIM  OF  THE  DET&OIT  CHEMICAL  WORKS. 

1.  FACILITIES,  AGREEMENT  TO  PAY  AMORTIZATION  ON.— Where  an  au- 

thorized agent  of  the  Goyernment  agrees  with  the  manofaoturer  that  if 
it  will  install  special  equipment  for  the  manufacture  of  certain  prod- 
ucts that  a  Ooyemment  contract  will  be  given  it,  and  that  the  0OTem- 
ment  will  reimburse  its  unabsorbed  amortization  of  the  cost  of 
the  special  equipment,  in  the  event  war  is  terminated  before  the  cost 
has  been  properly  amortized,  there  is  an  agrreement  within  the  mean- 
ing of  the  act  of  March  2,  1919. 

2.  INFORMAL  AGREEMENT  TO  TAKE  ENTIRE  OTITFTIT.— Where  a  duly  au- 

thorized agent  of  the  Government  agrees  that  the  Government  will 
purchase  all  the  materials  the  manufacturer  is  able  to  produce  for  an 
indefinite  period  during  the  war,  and  a  quantity  of  material  manufac- 
tured is  delivered,  and  a  quantity  which  has  been  manufactured  is  not 
delivered,  on  account  of  the  Armistice,  there  is  an  agreement  within 
the  meaning  of  the  act  of  Miurch  3,  1919. 

3.  PROCUREMENT  ORDERS. — Where  a  procurement  information  card,  which 

in  Ordnance  Department  practice  precedes  the  procurement  order,  but 
no  procurement  order  was  issued,  and  articles  are  manufactured  and 
delivered  to  the  Government,  and  accepted  by  it,  the  Ordnance  Depart- 
ment has  no  authority  to  issue  a  Form  C  certificate,  as  claim  is  Class  B. 

4.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  mixed  acid 

and  for  special  facilities.    Held,  claimant  entitled  to  recover. 

Mr.  Smith  writing  the  opinion  of  the  Board. 

riNDINqS   or  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  comes  before  this  Board  as  Class  B  for  finished  ma- 
terials and  raw  materials  on  hand,  and  increased  facilities  installed 
in  connection  with  the  conversion  of  claimant's  plant  from  a  nitric 
acid  to  a  mixed  acid  producing  plant. 

2.  This  claim  comes  to  the  Board  under  rather  unusual  circum- 
stances. It  seems  that  on  or  about  July  12,  1918,  the  claimant  then 
working  under  a  formal  contract  for  the  production  of  nitric  acid, 
was  called  up  by  long-distance  telephone  by  Lieut.  Albert  B.  Baker, 
a  procurement  officer  of  the  Ordnance  Department,  stationed  at 
Washington,  and  advised  of  the  desire  of  the  Ordnance  Department 
to  have  produced  at  claimant's  plant  a  quantity  of  mixed  acid  in- 
stead of  nitric  acid.  It  was  understood  during  this  conversation, 
that  increased  and  additional  facilities  would  be  required  and  claim- 
ant inquired  as  to  the  size  contract  which  would  be  awarded  in  order 
*/>  learn  whether  or  not  it  would  be  of  sufficient  size  to  amortize  the 
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increased  facilities  necessary  to  perform  it.  Claimant  \vas  assured 
by  Lieut.  Baker  that,  while  a  contract  could  not  be  awarded  cover- 
ing a  period  except  to  the  end  of  the  war,  claimant  would  be  held 
harmless  in  installing  these  facilities. 

3.  Immediately  after  this  conversation  with  Lieut.  Baker,  claim- 
ant changed  his  plant  over  for  the  production  of  such  quantities  as 
could  be  produced  with  available  facilities,  and  at  the  same  time 
commenced  the  installation  of  the  increased  facilities.  Owing  to  the 
intervention  of  the  armistice,  however,  such  increased  facilities  werb 
never  brought  into  production,  nor  was  a  formal  contract  ever  put 
through. 

4.  At  the  time  operations  were  stopped  on  this  contract,  claimant 
had  delivered  to  and  the  United  States  had  accepted  161.2  tons  of 
mixed  acid  and  claimant  had  on  hand  a  quantity  of  finished  acid 
which  had  not  been  inspected  or  accepted,  and  also  a  quantity  of 
raw  materials. 

5.  The  Ordnance  Claims  Board  has  issued  a  Certificate  Form  C, 
to  which  was  attached  the  claimant's  entire  claim,  and  a  partial 
award,  Form  2,  under  such  certificate  has  been  issued  by  the  district 
board  to  claimant,  covering  161.2  tons  of  finished  product  delivered 
to  and  accepted  by  the  United  States  and  the  amount  of  which  award 
claimant  has  already  been  paid. 

6.  There  is  attached  to  the  file  a  final  award,  prepared  by  the  Ord- 
nance District  Board,  covering  the  balance  of  the  finished  product, 
the  cost  of  raw  materials,  and  of  the  increased  facilities.  This  final 
award  was  drawn  up  under  the  original  Certificate  Form  C  and  sent 
in  to  the  Bureau  Board  for  approval.  The  Bureau  Board  refused  its 
approval  upon  the  ground  that  its  intention  in  originally  issuing  the 
Certificate  Form  C  was  to  cover  only  the  delivered  materials,  i.  e., 
161.2  tons  of  finished  product.  That  Board,  therefore,  forwards  to 
this  Board  so  much  of  the  claim  as  is  covered  by  this  final  award, 
stating  that  it  is  Class  B  in  its  nature  and  that  the  Board  of  Contract 
Adjustment  has  exclusive  jurisdiction  to  pass  upon  it. 

7.  The  only  written  evidence  upon  which  the  Ordnance  Depart- 
ment originally  issued  its  Certificate  Form  C  appears  to  be  a  copy  of 
a  procurement  information  card,  which  it  is  understood  in  Ordnance 
Department  practice  precedes  the  procurement  order,  but  the  record 
indicates  that  the  procurement  order  itself  was  never  issued. 

DECISION. 

1.  The  conversation  between  Lieut.  Baker  and  the  clainxant  estab- 
lished an  agreement  whereby  claimant  was  to  furnish  and  the  United 
States  was  to  accept  all  the  mixed  acid  which  claimant  was  able  to 
produce  for  an  indefinite  period  not  to  extend  beyond  the  duration 
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of  the  war,  and  that  if  claimant  installed  certain  increased  facilities 
in  his  plant,  the  United  States  would  reimburse  its  unabsorbeJ 
amortization  of  the  cost  thereof  in  the  event  of  the  termination 
of  the  war  before  the  cost  had  been  completely  amortized.  This 
may  all  be  considered,  therefore,  to  be  one  informal  agreement,  and 
the  claim  thereunder  Class  B  in  its  nature,  so  it  would  appear  that 
the  Ordnance  Department  exceeded  its  jurisdiction  in  issuing  a  Cer- 
tificate Form  C  to  cover  any  part  thereof. 

2.  The  Certificate  Form  C  issued  by  the  Ordnance  Department, 
therefore,  should  be  recalled  and  this  Board  will  issue  a  new  Certifi- 
cate Form  C  baaed  upon  a  document  to  be  formulated  by  this  Board, 
which  will  set  forth  the  nature,  terms,  and  conditions  of  the  entire 
agreement  and  Tvhieh  certificate  may  be  considered  as  confirming  the 
partial  payment  award  and  payment  thereunder  already  made  to  the 
claimant,  and  the  Ordnance  Department  may  then  issue  a  final  award 
to  the  claimant  covering  the  balance  of  his  claim  under  the  informal 
contract. 

3.  The  claimant,  at  his  hearing  before  this  Board,  substantiated  by 
proof  the  claim  made  for  the  acid  and  raw  materials  on  hand,  and 
for  the  increased  facilities  in  the  amount  set  forth  in  the  proposed 
final  award  to  which  reference  has  been  made. 

DISPOSITION. 

1.  This  Board  will  cause  Certificate  Form  C  to  be  issued,  based 
upon  a  document  foimulated  by  this  Board,  covering  the  informal 
agreement  entered  into  between  the  claimant  and  the  United  States 
and  transmit  same  to  the  Ordnance  Department,  in  order  that  the 
final  award  may  be  issued  and  the  claim  settled  in  the  manner  pro- 
vided in  this  decision  and  the  supply  circulars  of  the  Purchase, 
Storage  and  TraiBc  Division  applicable  thereto. 

Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  1931. 

In  re  CLAIM  OF  W.  H.  WALKEB  ft  O.  H.  P.  JOHKSOK. 

1.  LEASE,  ATITHO&ITY  TO  CONT&ACT  FO&.~Where  claimants  negotiated 
with  officers  of  the  Air  Service  for  the  lease  of  a  hnilding,  to  be  con- 
structed hy  claimants  in  the  city  of  Washington  to  be  ocupied  as  offices 
for  the  Air  Service,  but  understood  that  such  officers  had  no  authority 
to  execute  a  lease,  and  are  urged  by  the  officers  to  begin  construction 
and  to  take  a  chance  on  the  lease  being  executed,  there  is  no  agreement 
within  the  meaning  of  the  act  of  ICarch  2,  1919. 

S.  SAME. — ^Where,  under  the  circumstances  stated,  claimants  complied  with 
the  request  of  the  Air  Service  officers  and  began  the  construction  of  the 
building,  and  afterwards  are  notified  by  such  officers  to  stop  such  con- 
struction, as  the  Oovernment  would  not  enter  into  the  lease,  claimants 
are  not  entitled  to  reimbursement  of  the  expenses  Incurred. 

3.  CLAIM  AND  DECISION.— Claim  under  act  of  Match  2,  1919,  for  building 
expense  incurred  In  anticipation  of  a  lease.  Held,  no  contract  within 
the  meaning  of  the  act  of  March  2,  1919. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  by  reason  of  an  agreement  alleged 
to  have  been  entered  into  between  claimant  and  an  officer  or  agent 
acting  under  the  authority  of  the  Secretary  of  War. 

The  claim  is  for  expenses  incurred  in  preparing  to  erect  an  ex* 
tension  to  a  building  owned  by  claimants  for  use  as  an  office  by  the 
Aviation  Section  of  the  Signal  Corps. 

A  hearing  of  the  claim  was  held  February  3, 1920. 

STATEMENT  OF  FACTS. 

1.  Claimants  are  tenants  in  common  of  an  office  building  at  119 
D  Street  XE.,  Washington,  D.  C,  w^iich  in  1917  was  occupied  by  the 
Aviation  Section  of  the  Signal  Corps. 

2.  During  1917  claimants  had  some  negotiations  with  the  Signal 
Corps  regarding  the  erection  by  claimants  of  an  extension  to  this 
building  to  be  used  as  additional  office  space  by  the  Aviation  Section. 

3.  Finally,  about  November  1,  1917,  claimants  had  an  interview 
with  Lieut.  Col.  L.  S.  Horner,  executive  officer  to  Col.  fi.  A.  Deeds, 
Chief  of  the  Aviation  Section  of  the  Signal  Corps.  At  this  interview 
Lieut.  Col.  Horner  told  claimants  that  the  Aviation  Section  was  in 
great  need  of  additional  office  space  without  loss  of  time,  and  asked 
them  if  they  would  build  this  addition  to  the  building  already  oc- 
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<;upied.  Claimants  expressed  their  willingness  to  do  so,  provided 
the  Signal  Corps  would  rent  the  extension  from  them  when  built,  on 
certain  specified  terms,  and  Col.  Horner  requested  them  to  proceed  at 
once  with  the  building  without  waiting  for  the  approval  or  execution 
of  the  lease  by  the  proper  superior  officers,  in  reliance  on  Col,  Hom- 
er's professions  of  ability  to  secufe  this  approval.  After  some  hesi- 
tation, claimants  yielded  to  Col.  Horner's  solicitations  and  consented 
to  do  so. 

4.  The  actual  state  of  mind  of  the  parties  at  this  interview  is  best 
described  in  their  own  testimony.    Col.  Homer  testified : 

*'I  represented  to  Walker  &  Johnson  that  the  exigencies  of  the 
War  Department  required  them  to  take  on  faith  from  me  the  fact 
that  a  recommendation  would  be  made  to  the  War  Department, 
through  proper  channels,  for  the  necessary  lease  of  an  additional 
building  which  we  wished  them  to  put  up.  Walker  &  Johnson,  I  will 
say  candidly,  were  exceedingly  loath  to  enter  into  any. kind  of  an 
oral  agreement  before  a  lease  had  been  actually  signed,  because, 
they  stated,  they  knew  the  risk  and  dangers  of  so  doing,  knowing 
Government  procedure. 

^'I,  therefore,  unqualifiedly,  the  same  as  I  would  in  my  own  busi- 
ness, urged  Walker  &  Johnson  to  put  .up  the  addition,  and  take  a 
chance  on  whether  or  not  they  ever  got  paid  for  it."  (Testimony, 
pp.  31  to  32.) 

Mr.  Walker  testified : 

^*  On  the  occasion  of  this  meeting,  arranged  at  Colonel  Horner's  re- 
quest, he  told  us  that  his  superior  officers,  I  think  mentioning  General 
Squier  or  the  head  of  the  Signal  Corps,  had  approved  the  proposi- 
tion, so  that  the  formal  agreement  would  be  entered  into  by  the 
Secretary  of  War;  that  it  was  perfectly  authorized,  and  asked,  in 
view  of  this  fact,  that  we  immediately  start  work.  Mr.  Johnson 
objected  that  this  was  a  bit  informal  and  risky.  Colonel  Horner 
asked  that  we,  as  a  patriotic  duty,  waive  the  informality  and  imme- 
diately start  work.  I  proposed  to  Mr.  Johnson  that  we  do  so;  that 
I  was  willing  to  do  it  if  he  was.  Mr.  Johnson  consented.  Colonel 
Horner  then  thanked  us  both  and  we  immediately  telephoned  the 
contractor  and  work  was  started  the  next  morning"  (p.  7). 

5.  Claimants  started  work  in  good  faith  in  the  belief,  induced  by 
Col.  Horner's  representations  that  he  was  justified  in  his  faith 
in  his  own  ability  to  have  the  lease  approved,  and  believing  that  they 
had  made  an  agreement  for  a  lease  and  that  the  approval  and  execu- 
tion of  the  actual  document  was  a  mere  formality  that  would  follow 
in  due  course.  It  does  not  appear  that  claimants  had  any  subse- 
quent dealings  with  other  officers  or  took  any  steps  to  verify  Col 
Horner's  representations  as  to  his  authority  or  influence,  but  rather 
that  they  relied  entirely  on  what  he  said.  Col.  Horner  seems  also 
to  have  acted  in  entire  good  faith  and  to  have  been  actuated  solely 
by  a  desire  to  secure  the  office  space  as  soon  as  possible,  but  he  does 
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not  admit  that  he  made  any  representations  as  to  his  authority  ami 
denies  that  he  said  anything  amounting  to  instructions  or  orders. 

6.  Subsequently  Col.  Horner  requested  the  Legal  Department  of 
the  Signal  Corps  to  prepare  a  lease  embodying  the  terms  agreed 
on  by  him  with  claimants.  This  was  done,  and  the  document  was 
forwarded  in  regular  course  to  the  Secretary  of  War  for  approval. 
It  was  submitted  by  him  to  the  Judge  Advocate  General,  who  re- 
ported to  Col.  Horner  that  the  lease  could  not  legally  be  made. 
Col.  Homer  thereupon  told  the  claimants  that  "he  did  not  believe 
he  would  be  able  to  enter  into  the  contract,"  and  later,  about  January 
1,  1918,  told  them  to  stop  work,  "  as  it  was  a  lost  hope  to  get  thft 
contract  consummated." 

DECISION. 

1.  The  evidence  in  this  case  shows  that  neither  Col.  Homer  nor  his 
superior  officers  in  the  Signal  Corps  had  any  authority  to  make  any 
such  agreement  as  claimants  alleged;  that  these  officers  knew  tbis, 
and  are  on  record  to  this  effect;  that  whatsoever  these  officers  did  ' 
in  respect  to  this  project  was  subject  to  the  approval  of  the  Secre- 
tary of  War,  whose  approval  was  in  fact  refused  when  the  proposi- 
tion was  submitted  to  him.  That  although  claimants  did  not  know 
the  limits  of  Col.  Horner's  authority,  nevertheless  they  did  know 
that  he  could  not  execute  the  lease  itself;  that  the  execution  of  the 
lease  was  the  real  inducement  to  claimants  to  make  any  agreement 
with  Col.  Horner  at  all,  and  that  they  were  told  by  Col.  Horner  at 
the  time  of  their  dealings  with  him  that  in  proceeding  to  work  with- 
out the  approval  of  the  lease  they  were  taking  chances  and  were  rely- 
ing solely  on  Col.  Homer's  opinion  that  he  could  persuade  the  prop- 
erly authorized  officials  to  validate  what  he  did.  The  evidence  shows 
also  that  there  was  no  previous  practice  or  custom  in  the  department 
that  would  have  justified  claimants  in  considering  Col.  Homer's 
actions  as  binding  on  the  Government,  even  in  the  absence  of  official 
authorization. 

2.  In  view  of  the  foregoing,  it  sufficiently  appears  that  claimants 
were  put  on  their  guard  as  to  the  risk  they  were  taking  in  proceed- 
ing on  Col.  Homer's  request  without  awaiting  the  approval  of  his 
superior  officers,  and  that  they  calculated  the  chances  and  did  what 
they  did  in  reliance  on  their  own  judgment.  There  is,  therefore,  not 
sufficient  evidence  of  any  agreement  between  the  claimants  and  an 
officer  or  agent  acting  under  the  authority  of  the  Secretary  of  W«r 
within  the  meaning  of  the  act  of  March  2,  1919. 

DISPOSITION. 

1.  The  claim  should  be  denied. 

Col.  Delafield  and  Maj.  Hope  concurring. 
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Case  No.  741. 

In  re  CLAIM  OF  FRED  T.  LEY  &  CO.  (INC.). 

1.  INSTTRANCE,  PTTBLIC  LIABILITY— BXTILDINO  CONTRACTS— COHSTKUCT- 

ING  aiTARTERMASTER,  AUTHORITY  OF. — Where  A  contractor  is  ad- 
vised that  a  contract  will  be  giyen  it'  and  immediately  begins  work  at 
the  request  of  the  Ooyernment  and  takes  ont  public  liability  insurance, 
with  the  approval  and  under  the  direction  of  the  constructing  quarter- 
master at  the  camp  where  the  buildings  are  to  be  constructed  upon  the 
understanding  that  he  is  to  be  reimbursed  therefor,  there  is  an  agree- 
ment to  reimburse  the  contractor  for  the  expense  thereof,  within  the 
meaning  of  the  act  of  March  2,  1919. 

2.  SAME. — If,  after  a  contractor  has  taken  out  public  liability  insurance,  with 

the  .approval  and  under  direction  of  the  constructing  quartermaster, 
and  before  the  formal  contract  is  executed,  it  receives  a  letter  from  the 
officer  in  charge  of  cantonment  construction  notifying  it  that  the  Gov- 
ernment would  carry  its  own  public  liability  risk,  and  the  formal  con- 
tract provides  that  such  insurance  as  the  contracting  officer  may  re- 
quire or  approve  shall  be  included  as  part  of  the  cost  of  construotion, 
and  the  contracting  officer  does  not  approve  or  require  such  insurance, 
the  contractor,  if  the  insurance  is  subject  to  cancellation,  is  only  en- 
titled to  reimbursement  of  the  cost  thereof  from  the  date  of  the  poli- 
cies up  to  and  including  the  date  of  the  letter,  including  the  expense 
of  cancelling  the  policies  at  short  rates. 

3.  CLAIM  AND  DECISION. — Claim  for  cost  of  public  liability  insurance  under 

the  act  of  March  2,  1919.  Held,  claimant  entitled  to  a  partial  adjust- 
ment. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts ; 

1.  This  is  an  appeal  from  a  decision  of  the  Accounting  Section  of 
the  Construction  Division  on  a  claim  for  payment  of  certain  items 
amounting  to  $10,190.15  on  a  formally  executed  contract  as  herein- 
after appears. 

2.  The  case  was  heard  on  January  15,  1920,  and  the  claimant  was 
represented  at  the  hearing. 

3.  Under  date  of  June  11,  1917,  the  claimant  entered  into  a  con- 
tract with  the  Government  for  the  construction  at  Ayer,  Mass.,  of— 

"buildings  and  other  utilities,  except  roads,  stoves,  bunks,*  mat- 
tresses, ranges,  and  refrigerators,  for  an  Infantry  division," 

including  certain  additional  units. 
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4.  The  cantonment  was  named  Camp  Devens.  It  contained  about 
10,000  acres.  The  contract  included  something  over  1,500  buildings, 
and  as  many  as  9,000  men  were  at  times  working  on  the  job.  The 
total  expense  involved  amounted  to  about  $10,000,000. 

6.  The  contractor  was  notified  on  June  11  that  a  contract  would 
be  given  it,  and  the  contract  was  received  and  executed  about  three 
weeks  later. 

6.  Upon  being  notified  that  it  would  receive  a  contract,  the  con- 
tractor immediately  started  work. 

7.  Maj.  Edward  Cantield,  jr.,  was  the  constructing  quartermaster 
at  the  location  at  that  time,  and  later,  on  August  16,  1917,  was  ap- 
pointed representative  of  the  contracting  officer,  and  as  such  had 
immediate  control  and  supervision  of  the  constniction  of  the  can- 
tonment. 

8.  As  soon  as  the  work  started  the  claimant's  insurance  manager 
and  Maj.  Canfield  had  a  conference  relative  to  the  kind  of  insurance 
that  should  be  taken  out  by  the  claimant,  and,  with  the  approval 
and  under  the  direction  of  Maj.  Canfield,  the  claimant  took  out 
various  kinds  of  insurance,  including  public  liability  insurance. 
The  policies  on  this  insurance  ran  from  month  to  month,  the  first 
being  dated  June  19,  1917. 

9.  On  Jun  23,  1917  a  letter  was  sent  to  the  claimant  from  the 
officer  in  charge  of  cantonment  construction  at  Washington,  one 
clause  of  which  was  as  follows : 

"You  are  to  carry  such  insurance  as  the  contracting  officer  may 
direct  and  the  needs  of  the  case  will  require.  ♦  ♦  ♦  The  fore- 
going points  are  based  upon  the  assumption  that  the  Government 
will  carry  its  own  risk  against  fire,  public  liability,  and  plate-ghuss 
damage."' 

10.  The  formal  written  contract  was  not  sent  to  the  claimant  until 
June  29,  upon  which  date  it  was  executed  by  the  claimant.  The 
clause  relating  to  insurance  was  as  follows : 

"Article  II.  Cost  of  the  work.  The  contractor  shall  be  reim- 
bursed in  the  manner  hereinafter  described  for  such  of  its  actual 
net  expenditures  in  the  performance  of  said  work  as  may  be  ap- 
proved or  ratified  by  the  contracting  officer,  and  as  are  included  m 
the  following  items : 

^^  Item  II. — Such  bonds,  fire,  liability,  and  other  insurance  as  the 
contracting  officer  may  approve  or  require." 

11.  On  July  2  the  contracting  officer  wired  the  claimant  as  follows : 

"  You  will  at  once  obtain  insurance  protecting  your  material 
against  fire  during  time  between  delivery  by  carrier  and  acceptance 
by  Government.  Also  such  workmen's  compensation  insurance  as 
required  by  statutes.  Oih^x'  insurance  risks  assumed  by  Govern- 
ment." 
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12.  On  July  7, 1917,  Maj.  Canfield  wrote  to  the  claimant  as  follows : 

"  Referring  to  your  letter  of  July  5th,  enclosing  copy  of  telegram 
from  Major  Dempsey  on  the  subject  of  insurance.  This  telegram 
raises  two  questions  m  my  mind,  one  being  that  asked  by  you  as  to 
covering  the  timekeepers,  paymaster  bonds,  robbery,  office  holdup, 
etc.;  the  other  is  that  apparently  Major  Dempsey  understands  that 
he  is  to  approve  all  insurance,  and  such  approval  is,  therefore,  not 
to  be  given  by  me.  I  think,  therefore,  that  it  is  better  to  wait  for  the 
detailed  instructions,  which  his  telegram  indicates  have  been  mailed. 
Pending  the  receipt  of  this,  insurance  already  approved  by  me  will 
remain  in  force. 

"  E.  Canfieu),  Jr., 
"  Constructing  Quartermaster.^^ 

13.  On  July  11, 1917,  Maj.  Canfield  wrote  the  claimant  as  follows: 

"  I  am  enclosing  a  copy  of  a  letter  received  from  Col.  Littell's  office 
on  the  subject  of  insurance.  You  will  note  that  the  Washington  office 
directs  that  your  insurance  shall  be  approved  by  them  and  not  by 
me.  I  would  therefore  suggest  that  you  terminate  the  policy  with 
the  Massachusetts  Employees'  Insurance  Association  ana  submit  to 
the  Washington  office,  direct,  your  policies  for  insurance  in  the  stock 
company." 

14.  There  was  some  further  correspondence,  and  the  claimant  sub- 
mitted liability  policies,  reimbursement  of  the  expense  of  which 
it  is  now  claiming.  The  policies  were  returned  August  13,  1917, 
disapproved,  and  have  never  been  approved  by  the  contracting  officer 
or  his  representative. 

15.  It  was  in  evidence  that  policies  such  as  those  which  form  the 
basis  of  the  present  claim  may  be  cancelled  on  10  days'  notice  at  short 
rates;  that  is,  on  payment  of  a  somewhat  higher  premium  than  the 
premium  at  long  rates. 

DECISION. 

1.  On  the  date  of  the  original  conversation  relating  to  the  above 
policies,  between  the  claimant  and  Maj.  Canfield,  the  claimant  had 
not  received  a  copy  of  the  contract  and  was  not  advised  as  to  its 
terms  so  far  as  they  related  to  insurance. 

2.  On  Jime  23  the  claimant  received  a  letter  from  the  officer  m 
charge  of  cantonment  construction  at  Washington,  advising  the 
claimant  that  it  was  to  carry  such  insurance  as  the  contracting  officer 
might  direct,  and  that  the  Government  would  carry  its  own  risk  as 
to  public  liability  insurance.  After  this  date  the  contractor  must  be 
taken  to  have  had  full  knowledge  of  the  Government  requirements 
relative  to  insurance.  If  it  chose  thereafter  to  carry  public  liability 
insurance  it  would  do  so  knowing  that  it  could  not  be  reimbursed  for 
the  expense  unless  its  act  in  carrying  such  insurance  was  approved 
by  the  contracting  officer.    This  approval  was  never  obtained. 
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3.  When  the  insurance  was  originally  taken  out  the  contractor  was 
not  advised  of  the  Government  requirements.  We  think  it  was  justi- 
fied in  dealing  with  Maj.  Canfield  as  the  constructing  quartermaster. 

4.  The  claimant  is  entitled  to  the  cost  of  public  liability  insurance 
from  the  date  the  policies  were  taken  out  up  to  and  including  June 
23,  1917,  and  not  thereafter,  including  the  expense  of  cancelling  at 
short  rates. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Construction  Division,  War  Department,  Wash- 
ington, D.  C,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Cases  Nos.  2329,  2330,  486,  and  487. 

In  re  CLAIM  OF  THE  KAHLEB  CO. 

1.  DIRECTIONS    TO,  PROCEED    WITHOTTT    WAITING    FOR    FORMAL    CON- 

TRACT.— Where  after  formal  orders  for  articles  at  fixed  prices,  not 
deemed  sufficient  by  the  contractor,  are  issued,  but  not  accepted  and 
thereafter  the  contractor  and  a  duly  authorized  representative  of  the 
Government  agree  that  the  prices  fixed  in  the  orders  will  be  increased 
10  per  cent  and  the  contractor  is  instruced  to  proceed,  without  wait- 
ing for  formal  contracts  or  amended  written  orders,  and  does  so,  and 
has  partially  completed  the  contracts,  when  further  production  is  or- 
dered stopped  by  the  Government,  there  is  an  agreement  within  the 
meaning  of  the  act  of  March  2,  1919,  which  the  Secretary  of  War  is 
authorized  to  adjust. 

2.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  damages 

arising  from  the  cancellation  of  orders  for  stitching  horses.  Held, 
agreement  under  act  of  March  2,  1919,  and  claimant  is  entitled  to  reim- 
bursement. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

1.  These  four  cases  arise  under  the  act  of  March  2,  1919.  State- 
ment of  claim,  Form  B,  has  been  filed  in  each  case  under  Purchase, 
Storage  and  Traffic  Division  Supply  Circular  No.  17,  for  amounts 
hereinafter  stated,  by  reason  of  agreements  alleged  to  have  been 
entered  into  between  the  claimant  and  the  United  States. 

2".  Orders  of  the  Government  were  duly  given  prior  to  the  armi- 
stice through  the  office  of  the  Director  of  Purchase  to  the  claimant, 
as  follows: 

Contract  HC580J,  for  1,400  stitching  horses. 
Contract  H096TJ,  for  500  stitching  horses. 
Contract  H0815J,  for  50  stitching  horses. 
G.  S.  O.  3174 J,  for  600  stitching  jaws. 

3.  The  prices  fixed  in  these  orders  were  not  deemed  sufficient  by 
the  claimant  and  on  claimant's  demand  for  an  increase  of  10  per 
cent  in  all  the  prices,  the  United  States,  by  oral  order  of  D.  W. 
Jasper,  who  was  buyer  and  section  chief  in  the  office  of  the  Director 
of  Purchase,  General  Supply  Branch,  Supply  Division,  of  the  War 
Department,  given  over  the  telephone  on  November  1,  1918,  ex- 
pressly granted  the  increase  of  10  per  cent  on  all  the  prices  demanded 
by  the  claimant,  and  the  claimant  was  instructed  by  Mr.  Jasper  to  go 
884 
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ahead  with  the  work  and  told  that  contracts  would  be  mailed  to 
him.  Contracts  covering  all  the  orders  at  the  increased  prices  were 
put  in  process  of  preparation  and  eventually  reached  the  claim- 
ant after  the  armistice. 

4.  Prior  to  November  12,  1918,  claimant  incurred  obligations  and 
made  expenditures  for  materials  and  supplies  for  the  purpose  of 
filling  said  orders,  and  partially  manufactured  the  articles  called  for 
by  the  orders,  before  claimant  was  instructed  to  cease  work  on  the 
orders,  about  December  1, 1918. 

5.  The  Zone  Supply  Board  at  Jeffersonville,  Ind.,  made  the  follow- 
ing proposed  cancellation  awards  under  Supply  Circular  No.  Ill : 

Contract  HC580J,  for  1,400  stitching  horses $^551.00 

Contract  H0167J,  for  500  stitchln^r  horses 910.00 

Contract  H0815J,  for  50  stitching  horses 91.00 

Contract  G.  S.  O.  3174,  for  600  stitching  jaws 160.88 

3,  712.88 

6.  The  claimant  also  seeks  a  substantial  sum  for  storage  of  this 
material  since  December  1,  1918,  but  was  denied  same  by  the  Zone 
Supply  Board,  and  from  such  denial  appealed  to  the  Claims  Board, 
Office  of  Director  of  Purchase,  who  disallowed  the  entire  claim. 
From  this  decision,  the  claimant  appeals  to  this  Board.  At  the  hear- 
ing before  this  Board  on  January  27,  1920,  the  claimant  formally 
abandoned  its  claim  for  storage  charges. 

DECISION. 

The  findings  disclose,  in  the  opinion  of  the  Board,  a  valid  agree- 
ment, consummated  prior  to  November  12,  1918,  between  the  claim- 
ant and  the  Government  which  was  suspended  by  the  Government 
before  completion,  and  which  the  Secretary  of  War  is  authorized 
to  adjust,  pay,  or  discharge  upon  a  fair  and  equitable  basis.  Under 
such  agreement  the  claimant  has  sustained  damages  for  expenditures 
made  or  obligations  incurred  upon  the  faith  thereof,  and  is  entitled 
to  be  reimbursed  therefor.    The  claim  for  storage  charges  is  denied. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Office  of  Director  of  Purchase,  for  fiction  in  the  man- 
ner provided  in  subdivision  C,  section  6^  Supply  Circular  No.  17,  Pur- 
chase, Storage  and  Traffic  Division,  General  Staff. 

Col.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  554. 

In  re  CLAIM  OF  WEST  LAFAYETTE  HAKTTFACTXr&INO  CO. 

1.  INTEREST. — Under  section  1901,  Keyised  Statutes,  no  interest  is  payable 

on  any  claim  against  the  United  States  *'  ap  to  the  time  of  the  rendition 
of  Judgment  thereon  by  the  Court  of  Claims,  unless  upon  a  contract  ex- 
pressly stipulating  for  the  payment  of  interest." 

2.  STOBAOE— BESTKICTIOHS  UPON  &EOULAE  OPE&ATIONS.— A  claim  for 

storage  is  without  merit  wliere  goods  manufactured  by  claimant  were 
not  required  to  be  kept  by  claimant  an  unreasonable  length  of  time. 
Other  claims  based  upon  alleged  delay  in  covering  the  goods,  including  a 
claim  for  reduced  production  claimed  to  He  due  to  restrictions  thereby 
placed  upon  regular  operations,  are  equally  without  merit. 

8.  BELEASE. — A  contractor  who  has  been  fully  paid  under  a  supplemental 
settlement  contract  containing  a  release  is  not  entitled  to  payment  for 
the  above-mentioned  additional  items. 

4.  CLAIM  AND  DECISION. — Claim  based  upon  a  formal  contract  for  drinking 
cups  and  hand  basins,  erroneously  filed  under  the  act  of  March  S,  1919, 
but  properly  considered  under  General  Order  103.  Held,  claimant  is  not 
entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACl'. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  erroneously  filed  as  a  Class  B  claim  under  the 
act  of  March  2,  1919,  but  as  it  is  based  upon  the  execution  of  the 
terms  of  a  formal  contract,  it  is  properly  under  General  Order  103, 
War  Department,  1918,  and  is  for  the  sum  of  $4,384.69  under  the 
following  circumstances : 

2.  On  July  22,  1918,  the  claimant  herein,  West  Lafayette  Manu- 
facturing Co.,  of  West  Lafayette,  Ohio,  entered  into  a  formal  con- 
tract. No.  3845,  with  the  United  States  Government,  through  Colonel 
F.  M.  Hartsock,  Medical  Corps,  United  States  Army,  who  was  the 
contracting  officer,  for  the  furnishing  and  delivering  of  562,500 
white  enamel  drinking  cups  at  13§  cents  each  and  50,000  white  enamel 
hand  basins  at  22^  cents  each.  The  contract  was  approved  by  Captain 
J.  J.  Van  Putten,  Jr.,  Sanitary  Corps,  for  the  Surgeon  General 
of  the  Army,  on  August  28, 1918. 

3.  On  January  6,  1919  the  contractor  had  delivered  345,168  drink- 
ing cups'  and  26,200  hand  basins,  and  on  that  date  entered  into  a  can- 
cellation agreement  with  Colonel  F.  M.  Hartsock,  Medical  Corps. 
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4.  Under  the  terms  of  the  settlement  agreement  the  Government 
agreed  to  pay  the  contractor  certain  sums  of  money,  which  payments 
were  made  as  follows : 

€heck  63550,  March  4, 1919.  10,000  hand  basins . $2,250.00 

Check  87571,  Aprtl  30, 1919.  120,000  cups  and  8,600  basins 19, 291.  67 

Check  87674,  May  5, 1919.  Amount  allowed  fSt  suspending  contract—    1,  403.  80 

5.  Section  5  of  the  settlement  contract  provides  as  follows : 

*'  6.  The  contractor  does  hereby,  for  itself,  its  successors,  and  as- 
signs, remise,  release,  and  forever  discharge  the  United  States  of  and 
from  all  and  all  manner  of  debts,  dues,  sum  or  sums  of  money,  ac- 
counts, reckonings,  claims,  and  demands  whatsoever  due  or  to  become 
due  in  law  or  in  equity  under  or  by  reason  of  or  arising  out  of  said 
original  contract,  except  the  sum  or  sums  herein  agreed  to  be  paid. 
Upon  receipt  of  said  sum  or  sums  the  contractor  shall  execute  and 
deliver  to  the  United  States  further  or  additional  instruments  of 
receipt  or  release,  as  the  United  States  shall  demand." 

6.  And  section  6  of  said  settlement  contract  provides : 

"  6.  This  agreement  shall  not  become  a  valid  and  binding  obliga- 
tion of  the  United  States  unless  and  until  the  approval  of  the  Board 
of  Review  of  Director  of  Purchase^  Medical  and  Hospital  Division^ 
has  been  noted  ai  the  end  of  this  agreement  and  upon  Schedule  ^A^ 
thereof.'^^ 

7.  The  settlement  contract  was  approved  by  the  Director  of  Pur- 
chase, Captain  J.  J.  Van  Putten,  Jr.,  Sanitary  Corps,  on  March  3, 
1919. 

8.  On  April  3,  1919,  the  contractor  was  furnished  with  shipping 
instructions,  and  on  April  8  and  9  the  goods  were  shipped  from  the 
contractor's  plant,  as  per  these  shipping  instructions. 

9.  The  claim  herein  is  based  upon  three  items,  as  follows : 

1.  Interest  on  $21,541.67  (the  value  of  the  18,600  basins  and  127,000 

cups  to  be  delivered  to  the  Government)  at  6  per  cent,  from  Janu- 
ary 7,  1919,  to  March  4,  1919,  when  the  Government  paid  the  con- 
tractor $2,250  for  10,000  basins $204. 64 

2.  Interest  on  $19,291.67    (the  balance  due  on  the  8,600  basins  and 

127,000  cups),  at  6  per  cent,  from  March  4,  1919,  to  April  30,  1919, 

when  the  Government  paid  the  claimant  said  $19,291.67 180. 05 

3  Storage,  labor,  drayage,  and  restrictions  placed  upon  regular  opera- 
tions which  reduced  production  at  the  rate  of  $50  per  day  from 
January  7,  1919,  to  April  10,  1919,  the  date  of  loading  remainder  of 
basins  and  cups  to-  be  delivered  under  agreement,  due  to  delay  in 
receiving    shipphig    instructions 4,000.00 

DECISION. 

1.  Item  1  and  item  2  of  the  claim  herein  are  for  interest.  Section 
1091  of  the  Revised  Statutes  provides : 

"  No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  the  payment  of  interest,^'^ 
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2.  There  is  nothing  in  the  settlement  contract  nor  in  the  original 
contract  which  expressly  stipulates  the  payment  of  interest. 

3.  This  Board  is  therefore  of  the  opinion  that  the  first  two  items 
of  claimant's  claim  can  not  be  allowed.  As  was  said  in  National 
Home  V.  Parrish,  229  U.  S.  4^: 

"  Generally,  interest  is  not  allowable  on  claims  against  the  Gov- 
ernment, unless  it  has  stipulated  to  pay  or  it  is  given  by  statute." 

4.  As  to  item  3,  this  Board  is  of  the  opinion  that  the  goods  for 
which  storage,  restrictions,  etc.,  is  claimed  were  not  left  in  claimant's 
factory  an  unreasonable  length  of  time,  as  the  settlement  contract 
11  ad  expressly  released  the  Government  from  all  expenses  up  to  its 
date  of  approval  on  March  3,  and  the  goods  were  shipped  early  in 
April;  that  they  were  to  load  them  aboard  the  necessary  cars  and 
that  the  Government  is  not  liable  for  the  amount  charged  as  storage, 
labor,  drayage,  and  restrictions  as  set  forth  in  item  3. 

5.  This  Board  is  also  of  the  opinion  that  claimant  having  entered 
into  a  contract  with  the  United  States  Government,  through  its 
duly  authorized  agent,  whereby  it  is  provided  that  the  payment  of 
the  amounts  contained  in  said  agreement  by  the  Government  "  shall 
constitute  full  and  final  compensation  for  articles  or  work  deliv- 
ered, *  *  *  services  rendered  and  expenditures  made  under  the 
original  contract  and  this  agreement,"  and  these  payments  having 
been  made  by  the  Government,  claimant  is  not  entitled  to  recover 
for  any  of  the  items  claimed  herein. 

DISPOSITION. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 
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Oase  No.  512. 

In  re  CLAIM  OF  WILLIAK  F.  FRETZ. 

1.  BOHUS. — Where  a  claimant  receiyed  a  clothing  contract  without  a  bonai 
clanBC  and  was  thereafter  informed  that  clothingr  contractors  were  en- 
titled to  a  bonns  for  Baying  yardage  by  special  care  in  cutting  materinl, 
but  did  not  use  any  extra  care  by  reason  of  such  notice,  and  on  comple- 
tion of  this  contract  requested  and  received  another  contract  for  1,931 
garments  in  order  to  utilize  the  yardage  saved  on  the  first  contract, 
claimant  is  not  now  entitled  to  payment  of  the  bonus. 

8.  CLAIX  AND  DECISION.— Claim  under  the  act  of  Harch  2,  1919,  arising  out 
of  a  proxy-signed  contract  for  woolen  breeches.  Held,  claimant  is  not 
entitled  to  relief.  « 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN  AND  NATURE  OF  CLAIM. 

This  case  arises  under  the  act  of  March  2, 1919. 

Statement  of  claim.  Form  B,  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  was  filed  originally  with  this 
Board.  Claimant  seeks  compensation  in  the  amount  of  $2,020.83, 
which  is  alleged  to  have  been  the  value  of  yardage  saved  by  tlie  con- 
tractor on  cloth  allowed  for  the  performance  of  his  contract  with  the 
United  States,  and  is  claimed  by  reason  of  the  provisions  of  the  so- 
called  "bonus  clause"  in  clothing  contracts,  which  clause  was  the 
subject  of  the  decision  of  this  Board  in  the  case  of  Wanamaker  & 
Brown,  No.  2133,  dated  October  6, 1919. 

FINDINGS  OF  FACT. 

It  appears  that  on  September  5,  1917,  contract  No.  838  was  exe- 
cuted on  behalf  of  the  United  States  by  Capt.  V.  Stone,  Quarter- 
master Beserve  Corps,  for  Col.  M.  Gray  Zalinski,  Quartermaster 
Corps,  which  contract  provided  for  the  manufacture  from  materials 
furnished  by  the  Quartermaster  Corps,  of  32,000  pairs  of  wool 
breeches  at  95  cents  per  pair.  This  contract  was  not  executed  by  the 
claimant  until  December  15,  1917. 

The  contract  did  not  contain  the  bonus  clause.  It  has  lx»en  fully 
performed  and  compensation  paid  by  the  United  States  and  accepted 
by  the  claimant  pursuant  tX)  these  terms.  It  was  completed  and  all 
deliveries  made  a  few  days  after  February  11,  1918.    The  claimant 
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saved  sufficient  yardage  out  of  the  cloth  furnished  for  this  contract 
to  make  1,931  breeches.  (Record,  p.  15.)  The  claimant  asked  for, 
received,  and  performed  a  supplemental  contract  for  the  manufacture 
and  delivery  of  the  said  number  of  breeches,  and  thus  utilized  the 
residue  of  the  cloth  so  furnished. 

It  was  paid  for  the  said  breeches  on  delivery.  The  agreement  cov- 
ered by  the  supplementary  contract  was  made  on  or  about  February 
11, 1918.    (Record,  p.  14.) 

On  or  about  January  11, 1918,  the  claimant  received  the  following 
letter  from  the  officer  of  the  Philadelphia  depot  quartermaster : 

"  1.  Your  attention  is  directed  to  the  following  clause : 

" '  That  in  cutting  textile  materials  furnished  by  the  United  States 
for  use  in  the  manufacture  of  garments,  etc.,  imder  this  contract  the 
<;ontractor  shall  use  best  efforts  to  avoid  all  possible  waste.  For  the 
additional  work  and  special  care  so  involved  the  contractor  shall  be 
paid,  as  separate  compensation  and  premium,  an  amount  equal  to 
twenty  per  cent  of  the  net  cost  price  of  such  Government-owned 
textile  materials  to  the  extent  of  the  saving  of  uncut  yardage  in  the 
piece  (piece  goods)  on  comparing  the  quantities  actually  used  in  the 
cutting  with  the  allowances  for  the  purpose  listed  in  the  accompany- 
ing schedules — the  material  of  the  yardage  so  saved  to  remain  the 
property  of  the  United  States.  There  shall  not,  however,  be  any 
skimping  whatever  in  the  cutting  for  the  garments,  etc.,  and  in  event 
of  the  violation  of  this  condition  no  compensation  shall  be  made  for 
the  saving  in  yardage  resulting  from  the  lays  of  such  skimped  cutting, 
and  the  Government  shall  also  have  the  election  of  annulmg  the  con- 
tract for  such  cause.' 

"  2.  It  is  requested  that  the  contractor  consider  the  same  as  binding 
under  the  above-mentioned  contract. 

"  2.  Please  acknowledge  receipt. 

"  By  authority  of  the  depot  quartermaster : 

"  V.  Stone, 
"  Captain,  Q.  M.  R.  C,  Asst.  to  D.  Q.  M:' 

The  claimant  was  aware  on  and  after  November  1,  1917,  that  the 
bonus  clause  was  in  process  of  incorporation  in  clothing  contracts. 
He  testified  that  he  used  no  greater  care  or  skill  in  cutting  by  reason 
of  the  bonus  clause.  He  asks  for  compensation  pursuant  to  the  pro- 
visions of  the  bonus  clause  as  if  the  said  clause  had  been  incorporated 
into  its  original  contract,  or  for  such  compensation  as  the  above  state 
of  facts  warrants. 

DECISION. 

The  claimant  executed  the  original  contract  on  December  16,  1917, 
after  he  was  aware  of  the  bonus  provision.  This  contract  did  not 
contain  the  bonus  clause.  It  must  be  presumed  to  contain  the  entire 
understanding  of  the  parties  up  to  that  time  with  relation  to  the  sub- 
ject matter,  which  entire  understanding  did  not  include  any  provision 
for  additional  compensation  for  saving  cloth.    There  can,  therefore, 
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be  no  additional  compensation  awarded  for  cloth  cut  prior  to  Decem- 
ber 15, 1917. 

There  is  no  evidence  of  any  agreement  between  December  15,  1917 
and  January  11,  1918  with  reference  to  the  bonus  clause,  and  there 
can  be  no  recovery  of  compensation  for  cloth  cut  during  this  period. 

On  February  11,  1918  an  agreement  was  made  for  the  disposition 
of  the  cloth  saved  whereby  the  contractor  received  additional  work 
and  additional  compensation  for  this  work.  The  inference  is  that  this 
supplemental  contract  was  intended  to  and  did  cover  the  intention 
of  the  parties  with  reference  to  the  cloth  saved,  including  compensa- 
tion for  saving  it.  It  did  not  provide  for  additional  compensation 
beyond  the  agreed  price  for  the  articles  delivered.  Hence  no  addi- 
tional compensation  can  be  awarded  for  saving  in  cloth  between  Janu- 
ary 11, 1918,  and  the  date  of  completion. 

DISPOSITION. 

A  final  order  will  be  entered  denying  relief  and  dismissing  the 
claimant's  claim. 
Col.  Delafield,  Mr.  Bryant,  and  Mr.  Eaton  concurring. 
186107— 20— VOL  8 67 
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Case  No.  2350. 

In  re  CLAIM  OV  STANDARD  BOLLnTG  MILLS  (IHC.). 

1.  SETTLEHEHT  AGKEEHEHT  PBIOK  TO  ACT  OV  XABCE  2,  1919.— Prior 
to  the  passage  of  the  act  of  IKarch  2,  1919,  the  Secretary  of  War  had 
no  power  to  enter  Into  an  agnreement  In  settlement  of  an  Informally 
executed  contract.  Such  an  agreement  executed  February  11,  1919  Is 
▼old  and,  therefore,  a  release  contained  therein  Is  of  no  effect  and 
claimant  Is  now  entitled  to  be  paid  certain  Items  which  were  dis- 
allowed through  error. 

a.  CLAIX  AND  DECISIOH.— Claim  under  the  act  of  March  2,  1919,  based  upon 
a  proxy- signed  contract.    Held,  claimant  Is  entitled  to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  is  an  appeal  from  a  decision  of  the  Classification  Claims 
Board,  Settlement  Division,  Director  of  Finance,  Washington,  D.  C, 
(»n  a  claim  for  $262.65,  under  an  informal  contract. 

2.  The  claimant,  under  a  written  proxy-signed  agreement  with  the 
Government  dated  May  14,  1918,  partially  performed  at  the  time  it 
was  suspended  on  account  of  the  armistice,  executed  a  settlement  con- 
tract dated  February  11, 1919,  in  which  claimant  released  the  Govern- 
ment in  the  usual  form. 

3.  Before  the  execution  of  such  settlement  agreement  and  on 
August  29, 1918,  a  voucher  covering  items  properly  due  and  payable 
under  said  contract  dated  May  14,  1918,  had  been  duly  issued  to 
claimant  for  the  payment  of  certain  items,  including  the  two,  items 
which  are  the  subject  of  this  claim,  aggregating  $262.65,  which  two 
items  were,  by  unexplained  error  of  the  Finance  Office,  disallowed 
claimant  on  payment  of  the  voucher.  These  improperly  disallowed 
items  were  not  included  in  the  settlement  contract  solely  because 
claimant  thought  they  had  been  or  would  be  paid  by  the  Government 
under  said  voucher,  as  properly  they  should  have  been. 

4.  It  is  clear  that  by  reason  of  the  mistake  of  the  finance  officer,  in 
improperly  striking  from  the  voucher  the  two  items  mentioned,  a  fair 
and  equitable  adjustment  of  the  dispute  between  the  claimant  and 
the  Government  requires  the  payment  of  this  claim. 
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5.  Under  said  voucher  claimant  was  entitled  to  receive  payment  of 
three  items,  as  follows : 

Aug.  29.  Contract  P7901-2340A,  100,000  lbs.  pig  lead  at  $7.75  per 

cwt  on  lead  allotment  authorization  No.  S-158 $7, 750. 00 

Freight  on  lead  allotment  No.  18-158  applying  on  contract 
P7901-2840A  from  St  Louis,  Mo.,  to  New  York,  N.  Y.,  for 
100,000  lbs.  pig  lead  at  25i^  per  cwt 255. 00 

War  tax  on  above  freight  charges  at  3% 7. 65 

Total 8, 012. 65 

The  said  settlement  contract,  dated  February  11,  1919,  called  for 
payment  to  claimant  of  the  sum  of  $33.46  in  full  and  final  settlement 
of  said  contract  of  May  14,  1918. 

Of  the  foregoing  items,  claimant  has  already  been  paid  the  item  of 
$7,750  and  the  item  of  $33.46. 

DECISION. 

Prior  to  the  passage  of  the  act  of  Congress  of  March  2, 1919,  com- 
monly referred  to  as  the  Dent  Act,  the  Secretary  of  War  had  no 
power  to  enter  into  an  agreement  settling  an  informally  executed 
contract  such  as  that  of  May  14,  1918,  and  therefore  the  settlement 
agreement  of  February  11,  1919,  between  the  claimant  and  the 
United  States  is  and  is  held  to  be  void  and  of  no  effect. 

It  is  clear  from  the  facts  in  this  case  that  an  injustice  was  done 
the  claimant  by  the  act  of  the  zone  finance  officer  in  disallowing  the 
two  items  of  $255  and  of  $7.65,  respectively,  in  the  voucher  of  August 
29,  1918. 

It  is  the  decision  of  this  Board  that  a  statutory  award  be,  and 
hereby  is,  made  to  the  claimant  of  the  entire  sum  due  claimant  under 
said  proxy-signed  agreement  and  under  said  voucher;  but  inasmuch 
as  the  claimant  has  already  received  payment  of  $33.46  under  said 
settlement  contract  and  has  also  received  payment  of  the  said  $7,750, 
these  two  amounts  shall  be  deducted  from  final  payment  of  the 
statutory  award. 

DISPOSITION. 

This  Board  will  make  a  statutory  award  in  accordance  with  this 
decision  and  will  cause  the  same  to  be  executed  on  behalf  of  the 
United  States  and  by  the  claimant  and  to  be  transmitted  to  the  appro, 
priate  finance  officer  for  payment. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  1185. 

In  re  CLAIM  OF  WILLLAM  K.  STAHETS. 

1.  CHANGES  IN  SPECIFICATIONS  OF  FORHAL  CONTKACT.— Where  claimant, 
nnder  a  formal  contract,  was  manufacturing  certain  machines  for  the 
War  Department,  and  the  contract  provided  that  the  Chief  of  Ordnance, 
by  written  notice,  might  make  changes  in  the  drawings  and  specifica- 
tions of  said  machines,  and  that  if  such  changes  inyolved  additional 
expense,  a  fair  addition  might  be  made  to  the  contract  price;  and 
where,  in  compliance  with  duly  executed  instructions,  claimant  made 
changes  in  said  machines,  and  the  same  caused  additional  expense,  a 
claim  exists  for  adjustment  by  the  Secretary  of  War; 

8.  CLAIX  AND  DECISION. — Claim  is  made  under  General  Order  103  for  the 
sum  of  $1,800,  and  is  based  upon  changes  and  specifications  made  in  per- 
forming a  formal  contract  for  the  manufacture  of  lathes.  Held,  that  a 
claim  exists  for  adjustment  by  the  Chief  of  Ordnance  in  accordance  with 
the  express  terms  of  the  contract. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

This  claim  was  first  presented  to  the  Pittsburgh  District  Ordnance 
Claims  Board,  and  was  forwarded  by  that  board  to  the  War  Depart- 
ment Board  of  Contract  Adjustment  on  July  16,  1919,  upon  the 
theory  that  it  was  a  Class  B  claim  under  the  act  of  March  2,  1919. 
It  comes  before  this  Board,  however,  for  determination  of  the  matter 
in  controversy  in  pursuance  of  General  Orders,  No.  108,  War  De- 
partment, 1919,  and  involves  a  claim  for  $1,800  based  upon  the  fol- 
lowing facts  and  circumstances: 

1.  The  petitioner,  William  K.  Stamets,  entered  into  contract  No. 
P5890-389M,  as  supplemented  by  contract  No.  P5890-339M  of  June 
8, 1918,  and  as  further  supplemented  by  contract  No.  P5890-339M  of 
August  15,  1918  (the  original  contract  and  the  first  supplemental 
contract  executed  on  behalf  of  the  United  States  by  Colonel  Samuel 
MacRoberts,  Ordnance,  by  Lieutenant  Colonel  Charles  N.  Black,  con- 
tracting officer,  and  the  second  supplemental  contract  executed 
on  behalf  of  the  United  States  by  Lieutenant  Colonel  William 
Williams,  United  States  Army,  contracting  officer)  by  which 
petitioner  undertook  to  manufacture  10  gun-boring  lathes  in  ac- 
cordance with  certain  drawings  and  specifications.  These  lathes  were 
*^o  be  fitted  with  boring-bar  rests  intended  to  carry  boring  rods  to 

Digitized  by  V^OOQ IC 


DEGISIOKS  BOAKD  OF  CONTRACT  ADJUSTMENT.  89& 

bore  the  hoops  and  jackets,  as  well  as  the  tubes  of  the  8-inch  guns, 
which  made  it  necessary  to  bush  six  of  the  lathes  to  carry  10-inch 
boring  bars  and  four  of  them  to  carry  7-inch  boring  bars. 

2.  After  the  above  contracts  were  made  and  after  six  of  the  lathes 
had  been  fitted  with  10-inch  bushings  on  the  boring-bar  rests,  the 
Government  changed  its  intention  with  respect  to  these  boring  lathes 
and  determined  to  send  them  to  France  to  be  used  exclusively  for 
boring  liners  and  tubes  of  8-inch  guns,  which  made  it  necessary  that 
the  six  lathes  which  had  been  fitted  with  10-inch  bushings  in  the 
boring-bar  rests  should  be  changed  to  7-inch  bushings. 

3.  The  original  contract  No.  P5890-339M  contains  the  following 
provision : 

"  Article  IV. 

"  The  Chief  of  Ordnance  may,  by  written  notice  to  the  contractoi 
at  any  time,  make  changes  in  the  drawings  and  specifications  or 
supplemental  or  substituted  drawings  and  specifications  which  relate 
to,  form  a  part  of,  or  are  added  to  this  contract.  If  such  changes 
involve  additional  expense,  a  fair  addition  may  be  made  to  the  con- 
tract price,  but  if  such  changes  involve  less  work  or  labor  or  mate- 
rial a  fair  deduction  may  be  made  therefrom,  all  as  shall  be  deter- 
mined by  the  Chief  of  Ordnance.  No  claim  on  account  of  any  such 
change  will  be  made  or  allowed  unless  the  same  has  been  ordered  in 
writing  by  the  Chief  of  Ordnance." 

When  the  Ordnance  Department  determined  to  send  these  boring 
lathes  to  France  to  be  used  exclusively  for  boring  liners  and  tubes 
of  8-inch  guns,  which  necessitated  the  use  of  7-inch  bushings  in  the 
boring  bar  rests,  the  matter  came  to  the  attention  of  Maj.  Charles  D. 
Westcott,  Ordnance,  United  States  Army,  who  was  in  charge  of 
technical  work  in  the  preparation  of  machine  tools  and  facilities  for 
the  manufacture  of  heavy  guns,  and  sometime  in  August,  1918,  he 
directed  the  petitioner  to  remove  the  10-inch  bushings  in  the  boring 
bar  rests  in  the  six  gun  lathes  and  to  replace  them  with  7-inch  bush- 
ings. This  order  was  complied  with  by  petitioner.  Later  on  under 
date  of  August  23,  1918,  Maj.  Westcott  wrote  a  letter  to  petitioner, 
from  which  the  following  quotation  is  made : 

"  In  my  opinion  it  would  be  advisable  to  build  all  Stamet  lathes 
to  carry  boring  bars  7  inches  in  diameter.  ♦  ♦  ♦  Necessary 
changes  in  specifications  can  doubtless  be  arranged  for  through  Cap- 
tain Turner,  of  Ordnance  Production  Division. 

"  Charles  D.  Westcott,  Major ^  Ord.^  U.  S.  -4." 

4.  Upon  the  question  of  the  authority  of  Maj,  Westcott  to  give 
such  an  order  on  behalf  of  the  Chief  of  Ordnance,  and  the  effect  of 
the  notice  given  by  him,  the  following  is  quoted  from  a  letter  re- 
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ceived  by  this  Board  under  date  of  January  19, 1920,  from  Maj.  Gen. 
C.  C.  Williams,  United  States  Army,  Chief  of  Ordnance : 

"  1.  Charles  D.  Westcott,  major^  Ordnance  Department,  U,  S.  A., 
was,  as  was  set  forth  in  his  aflSdavit,  chairman  of  a  committee  which 
had  in  charge  engineering  and  technical  work  on  machine-tool  equip- 
ment durinff  the  months  of  July  and  August,  1918,  and  thereafter  for 
a  considerable  period.  As  chairman.  Major  Westcott  had  general  au- 
thority to  make  such  changes  as  might,  in  the  judgment  of  his  com- 
mittee, be  necessary  or  desirable  to  expedite  the  production  of  ma- 
chine tools. 

"  2.  The  letter  of  Major  Westcott  under  date  of  August  23, 1918,  to 
William  K.  Stamets  Company,  Pittsburgh,  in  relation  to  7-inch  lur- 
ing bars  on  Stamets'  lathes,  then  under  contract,  was  written  in  the 
ordinary  course  of  his  duties,  and  as  chairman  of  the  committee  he 
had  authoritj^  to  order  such  cnanges  in  reducing  from  the  10-inch  to 
7-inch  as  are* indicated  in  this  letter." 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  petitioner  changed  the 
bushings  in  the  boring  bar  rests  on  the  six  gun-boring  lathes  from 
10-inch  bushings  to  7-inch  bushings  at  the  direction  of  the  Chief  of 
Ordnance  and  in  pursuance  of  the  terms  of  Article  IV  of  contract 
No.  P5890-339M  of  April  13, 1918. 

2.  The  War  Department  Board  of  Contract  Adjustment  therefore 
recommends  to  the  Claims  Board,  Ordnance  Department,  that  the 
change  in  the  size  of  the  bushings  on  the  six  gun  lathes  be  made  the 
subject  of  an  adjustment  under  the  terms  of  the  written  contract 
existing  between  the  parties  as  hereinbefore  set  out,  if  there  has  been 
no  such  adjustment  thereunder ;  and  if  there  has  been  an  adjustment 
which,  by  the  express  intendment  of  the  parties,  excludes  and  elimi- 
nates the  subject  of  the  cost  involved  in  the  change  in  the  size  of  these 
bushings  that  such  settlement  agreement  be  re-formed  so  as  to^adjust 
and  settle  all  matters  between  the  Government  of  the  United  States 
and  petitioner  with  respect  to  th«*  <'hange  in  the  size  of  the  bushings 
•IS  hereinbefore  mentioned. 

DISl^»«TnoN. 

A  copy  of  this  finding  of  facts  and  decision  will  be  transmitted  to 
the  Claims  Board,  Ordnance  Department,  for  its  information  and 
guidance. 

(^ol.  Delafield  and  Lieut.  Col.  McKeeby  concurring. 
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Case  No.  2294. 

In  re  CLAIIC  OV  THE  SWEETS  CO.  OF  AHEEICA. 

1.  JimiSDICTION— TIME    OF    ULAKJSa    INFORILAL    AQBEEKENT.— Where 

claimant  on  suspension  of  a  contract  was  orally  instructed  on  NoYem- 
ber  12,  1918  to  hold  GoYernment  materials  until  removed  by  the  Goy- 
emment,  the  implied  agreement  for  payment  of  storage,  based  npon 
these  instructions,  was  made  too  late  to  come  within  the  provisions  of 
the  act  of  March  2,  1919. 

2.  KELEASE,  MISTAKE  IN. — The  claim  that  there  was  mutual  mistake  in  sup- 

posing that  the  release  in  a  supplemental  agreement  covered  only  ma- 
terials owned  by  claimant,  and  not  materials  owned  by  the  Government, 
is  held  to  be  without  merit,  and  the  release  is  a  bar  to  this  claim. 

3.  CLAIM  AND  DECISION. — Appeal  under  General  Order  103  from  the  decision 

of  the  Claims  Board,  Chemical  Warfare  Service.  The  claim  arises  out 
of  a  formal  contract  for  anti- dimming  sticks.    Kelief  denied. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  is  presented  under  General  Order  No.  103. 

No  formal  statement  of  claim  has  been  filed.  The  claim  was  pre- 
sented originally  in  affidavit  form  to  the  Claims  Board,  Chemical 
Warfare  Service,  and  comes  to  this  Board  on  appeal  from  the 
decision  of  that  board. 

The  claim  is  for  the  rental  value  of  a  part  of  claimant's  premises 
and  for  losses  in  claimant's  civilian  production  over  a  period  from 
November  11, 1918,  to  the  latter  part  of  January,  1919,  during  which 
claimant's  premises  were  occupied  by  Government-owned  material 
left  over  after  the  suspension  of  an  uncompleted  contract. 

A  hearing  was  held  February  2,  1920. 

riNDINGS  or  TACT. 

1.  Claimant  is  a  manufacturer  of  cough  drops  with  a  factory  in 
the  building  at  420  West  Forty-fifth  Street,  New  York  City. 

2.  Prior  to  November  12,  1918  claimant  received  a  formally 
executed  contract  from  the  Chemical  Warfare  Service,  United  States 
Army,  dated  September  15,  1918,  for  the  manufacture  of  anti- 
dimming  sticks  on  which  it  was  engaged  up  to  the  time  of  the 
armistice.  Under  this  agreement,  certain  materials  were  to  be  fur- 
nished by  the  Government. 

3.  This  contract  was  suspended  before  completion,  on  November 
12, 1918,  on  notice  from  Capt.  K.  B.  Blake,  of  the  Chemical  Warfare 
Service. 
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4.  At  the  time  of  this  suspension  there  remained  in  claimant's 
building  certain  Government  materials  which  had  been  supplied  to 
claimant  pursuant  to  the  contract  of  such  quantity  as  to  occupy  most 
of  one  floor  and  to  prevent  the  use  of  this  floor  by  claimant  in  its 
civilian  business. 

5.  Claimant  alleges  that  on  November  12,  1918,  claimant  was  told 
by  Capt.  Blake  to  stop  work  under  its  contract,  and  on  asking  him 
what  should  be  done  with  the  Government  materials  on  hand  was  told 
by  him  to  hold  it  until  the  Government  "  packed  it  up  and  would  take 
the  stuff  away."  On  December  10, 1918,  in  response  to  a  request  from 
claimant  as  to  the  disposition  of  the  material,  claimant  received  a  let- 
ter from  Capt.  Blake,  stating  that  it  was  his  "  understanding  that  it 
would  be  taken  out  very  shortly,"    (Claimant's  Exhibit  1.) 

6.  The  material  remained  on  claimant's  premises  until  about  the 
middle  of  January,  1919,  when  claimant  informed  Lieut.  Rene 
Hoguet,  of  the  Contract  Adjustment  Section  of  the  Chemical  War- 
fare Service,  that  unless  the  material  was  removed  at  once  it 
would  present  a  bill  for  it.  Shortly  thereafter  it  did  present  to  Lieut* 
Hoguet  a  bill  covering  the  items  in  this  claim  for  rent  and  loss  of  pro- 
duction. A  few  days  later  the  material  was  removed  by  the  Govern- 
ment. 

7.  In  the  meantime  claimant  had  been  negotiating  with  Lieut. 
Hoguet  for  an  adjustment  of  its  contract,  and  on  January  29,  1919 
reached  an  adjustment  which  was  embodied  in  a  signed  agreement 
containing  the  following  clause : 

"5.  The  contractor  does  hereby  remise,  release,  and  forever  dis- 
charge the  United  States  of  and  from  all  and  all  manner  of  debts, 
dues,  sum  or  sums  of  money,  accounts,  claims,  and  demands  whatso- 
ever, due  or  to  become  due  m  law  or  in  equity  under  or  by  reason  of, 
or  arising  out  of  said  original  contract,  except  the  sum  or  sums  herein 
agreed  to  be  paid." 

The  sum  of  money  referred  to  in  the  above  clause  was  $1,022.49, 
made  up  of  $537.64,  covering  material  belonging  to  the  contractor, 
and  $484.85,  described  as  "  On  presentation  of  invoice  for  damages 
after  this  contract  has  been  executed." 

8.  At  the  hearing  it  developed  that  the  claim  is  presented  on  two 
alternative  theories: 

(1)  Claimant  alleges  that  the  instructions  received  from  Capt. 
Blake  on  November  12, 1918,  supported  by  his  letter  of  December  10, 
1918  (Exhibit  1),  constitute  an  agreement  under  the  act  of  March  2, 
1919,  in  accordance  with  which  claimant  is  entitled,  independently 
of  its  contract  and  of  the  settlement  agreement,  to  charge  at  a  rea- 
sonable price  for  the  storage  of  the  material  while  on  its  premises 
thereafter,  «nd  to  be  recompensed  for  its  loss  in  production  during 
that  period. 
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(2)  That  even  if  no  such  agreement  under  the  act  of  March  2  can 
be  shown  and  claimant  must  depend  on  its  rights  under  its  contract, 
if  any,  still  the  release  quoted  above  in  the  agreement  of  January  29, 
1919,  is  not  binding  on  the  claimant,  because  it  was  executed  by 
claimant  and  the  Government  under  a  mutual  mistake  of  fact.  This 
mistake  claimant  alleges  was  made  by  both  claimant's  representatives 
and  Lieut.  Hoguet  when  they  reached  an  adjustment  of  the  contract, 
and  consisted  in  supposing  that  the  release  covered  only  materials 
owned  by  the  claimant,  whereas  on  its  face  it  appears  to  cover  also 
material  owned  by  the  Government.  That  as  the  claim  arises  out  of 
Government-owned  material  it  has,  therefore,  not  been  released  by 
the  settlement  agreement.  There  exists  accordingly  an  obligation  on 
the  part  of  the  Government  to  pay  for  the  storage  and  the  loss  of 
profits  implied  from  the  fact  that  the  Government  failed  to  remove 
the  material  within  a  reasonable  time  after  the  suspension  of  the 
contract. 

DECISION. 

1.  As  to  the  alleged  agreement  w^ith  Capt.  Blake,  it  seems  suffi- 
cient to  note  that  it  is  not  claimed  to  have  come  into  existence  until 
November  12,  1918,  and  for  this  reason  it  can  not  give  rise  to  any 
obligation  under  the  act  of  March  2,  1919. 

2.  As  to  the  implied  agreement  arising  from  the  failure  of  the 
Government  to  remove  the  material  before  January,  1919,  the  evi- 
dence does  not  show  that  the  settlement  agreement  was  executed 
under  such  mutual  mistake  of  fact  as  would  justify  relieving  the 
claimant  from  its  stated  terms,  but  rather  that  it  should  properly 
be  considered  as  covering  the  matters  involved  in  this  claim  and  as. 
binding  on  claimant. 

DISPOSITION. 

1 .  The  claim  should  be  denied. 

(yol.  Delafield  and  Maj.  Hope  concurring. 
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Case  No.  2160. 

In  re  CLAIX  OF  HEINE  CHIHHET  CO. 

1.  COKTKACT,  GOHSTKTTCTION  OF. — Where  a  contract  for  the  conBtruction  of 

a  chimney  provides  that  the  Qovernment  will  guarantee  the  free  and 
unobstructed  use  of  a  railroad  siding  so  that  the  materials  may  be  un- 
loaded from  cars  within  100  feet  of  the  chimney  site,  and  while  the 
cars  are  so  unloaded,  yet,  it  is  necessary  to  haul  the  materials  by  way 
of  a  detour  for  a  distance  of  300  -feet,  claimant  is  entitled  to  be  reim- 
bursed for  transporting  the  materials  from  the  cars  to  the  chimney  site, 
but  not  the  cost  of  unloading. 

2.  SAKE — ^INTEirTION  OF  PA&TIES. — The  provisions  of  a  contract  will  be 

construed  in  the  light  of  the  purpose  for  which  they  were  inserted,  and 
a  literal  construction  which  defeats  the  intention  of  the  parties,  as  evi- 
denced by  said  provisions,  will  not  be  upheld. 

3.  CLAIM  AND  DECISION. — Claim  under  General  Order  103  for  reimbursement 

of  expense  of  hauling  materials  a  greater  distance  than  is  provided  in 
the  contract.  Held,  claimant  entitled  to  recover  for  hauling,  but  not 
for  unloading  the  materials  from  the  cars. 

Mr.  Hnidekoper  writing  the  opinion  of  the  Board. 

FINDING  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  No. 
103,  War  Department,  Xovember  6,  1918,  and  is  for  reimbursement 
in  the  sum  of  $378.81  under  the  following  circumstances:  On  May  21, 
1918,  requisition  No.  3  was  issued  by  the  Construction  Division  of 
the  Army  to  the  claimant,  Heine  Chimney  Co.,  for — 

"  1  175'  0"  high  X  7'  0"  diameter  at  top  radial  brick  stack,  buff 
color  with  3-point  lightning  rod,  cast-iron  capped,  erected  complete 
08  per  your  proposal  #6469  of  May  i,  1918^  $ijl60,56:^ 

This  chimney  was  to  be  erected  at  the  Tuberculosis  Hospital,  at 
Denver,  Colo.  There  were  two  amendments  to  this  requisition,  the 
second  one  being  dated  June  11,  1918,  calling  for  a  chinmey  175'  0" 
X  8'  6",  at  $6,069. 

2.  Paragraph  12  of  claimant's  proposal  No.  5469  of  May  1,  1918, 
w^as  as  follows : 

"  12.  General  conditions. — ^The  conditions  upon  which  this  propo- 
sition is  based  are  that  the  owners  will  guarantee  free  and  unob- 
900 


Digitized  by  VjOOQIC 


DECISIONS  BOAKD  OF   CONTRACT  ADJUSTMENT.  901 

structed  use  of  railroad  siding  so  that  cars  may  be  delivered  and  un- 
loaded within  100  feet  of  the  chimney  site ;     *     *     *  " 

3.  There  was  a  railroad  siding  within  approximately  100  feet  of 
the  chimney  site,  but  it  ran  in  front  of  the  power  house,  whereas  the 
-chimney  site  was  in  the  rear  of  the  power  house.  This  situation  made 
it  necessary  to  unload  the  material  from  the  freight  cars  onto  trucks 
■and  haul  it  a  distance  of  about  300  feet  to  the  chimney  site.  The 
unloading  and  hauling  was  done  by  the  Construction  Division  of  the 
Army,  and  $623.04  was'  deducted  from  the  contract  price.  Claimant 
admits  that  the  charge  for  unloading  from  the  freight  cars  onto  the 
trucks  should  be  charged  to  it,  viz,  $149.23,  or  at  the  rate  of  50  cents 
per  ton,  but  insists  that  the  cost  of  transporting  the  material  from  the 
freight  cars  to  the  chimney  site  is  properly  chargeable  against  the 
Government,  and  it  is  for  this  only  that  claimant  seeks  reimburse- 
ment. 

The  Construction  Division  of  the  Army  disallowed  this  claim  on 
the  theory  that  as  the  material  was  delivered  at  the  railroad  siding 
100  feet  from  the  chimney  site  "  by  direct  air  route  "  this  amounted  to 
a  compliance  with  the  terms  of  the  contract. 

DECISION. 

1.  The  purpose  for  which  the  specification  above  quoted  was  made 
a  part  of  the  contract  was  to  insure  that  the  contractor  would  not 
have  to  move  the  material  a  distance  of  more  than  100  feet.  If  the 
railroad  siding  was  within  100  feet  of  the  chimney  site,  but  was  so 
situated  that  a  detour  of  300  feet  was  necessary  in  order  to  get  the 
material  to  the  chimney  site,  the  very  purpose  for  which  this  pro- 
vision was  inserted  in  the  contract  was  defeated. 

2.  Claimant  is  entitled  to  be  reimbursed  the  reasonable  cost  of 
transporting  the  material  from  the  cars  to  the  chimney  site,  but  not 
for  the  cost  of  unloading  it  from  the  cars  onto  the  trucks. 

3.  The  Board  of  Contract  Adjustment  hereby  transmit  its  deci- 
sion to  the  Claims  Board,  Construction  Division  of  the  Army,  for 
appropriate  action. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  ]fo.  759. 

In  re  CLAIK  OF  FRED  T.  LET  &  CO.  (INC.). 

1.  COKTKACT,    CONSTBtrCTIOK   OF— KEDICAL    BZPEHSE.— Where    a    cost* 

pins  percentage  contract  for  the  construction  of  a  cantonment  provides 
that  the  contractor  shall  be  reimbursed  for  its  actual  net  expenditure 
in  the  performance  of  the  contract  as  may  be  approved  or  ratified  by  the 
contracting  oi&cer,  in  the  construction  of  buildings  (including  a  hospi- 
tal) and  that  it  be  reimbursed  for  the  cost  of  maintaining  and  operat- 
ing a  hospital,  expenses  incurred  by  the  contractor  in  maintaining  sick 
and  injured  employees  in  a  hospital,  operated  by  others,  by  the  direction 
of  the  duly  appointed  representative  of  the  <{ontracting  oi&cer,  are  proper 
items  of  expense  which  the  contractor  should  be  reimbursed. 

2.  CLAIK  AND  DECISION. — Claim  under  General  Order  103  for  expenses  of 

maintaining  sick  and  injured  employees  in  a  hospital.  Held,  contractor 
entitled  to  reimbursement  of  such  expenses. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Accounting  Section  of 
the  Construction  Division  on  a  claim  for  payment  of  certain  items 
amounting  to  $737.72,  on  a  formally  executed  contract  as  hereinafter 
appears. 

2.  The  case  was  heard  on  January  15,  1920,  and  the  claimant  was 
represented  at  the  hearing. 

3.  Under  date  of  June  11, 1917,  the  claimant  entered  into  a  contract 
with  the  Government  for  the  construction  at  Ayer,  Mass.,  of — 

•  buildings  and  other  utilities,  except  roads,  stoves,  bunks,  mattresses, 
rangesi,  and  refrigerators,  for  an  Infantry  division," 

including  certain  additional  units. 

4.  The  cantonment  was  named  Camp  Devens.  It  contained  about 
10,000  acres.  The  contract  included  something  over  1,500  buildings, 
and  as  many  as  9,000  men  were  at  times  working  on  the  job.  The 
total  expense  involved  amounted  to  about  $10,000,000. 

5.  The  contractor  was  notified  on  June  11  that  a  contract  would  be 
given  it,  and  the  contract  was  received  and  executed  about  three 
weeks  later. 

6.  Upon  being  notified  that  it  would  receive  a  contract,  the  con- 
tractor immediately  started  work. 
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7.  Maj.  Edward  Canfield,  Jr.,  was  the  constructing  quartermaster 
at  the  location  at  that  time  and  was  the  representative  of  the  con- 
tracting officer,  and  as  such  had  immediate  control  and  supervision 
of  the  construction  of  the  cantonment. 

8.  The  provisions  of  the  contract  relating  to  what  should  be  done 
thereunder  are  as  follows : 

*' Article  I.  Extent  of  the  work, — The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material,  tools,  machinery, 
equipment,  facilities  and  supplies,  and  do  all  things  necessary  for  the 
construction  and  completion  of  the  following  work,  at  Ayer,  Massa- 
chusetts : 

"Buildings  and  other  utilities,  except  roads,  stoves,  bunks,  mat- 
tresses, ranges,  and  refrigerators,  for  an  Infantry  division,"  etc. 

9.  The  provisions  of  the  contract  relating  to  approval  of  the  work 
are  as  follows : 

"Article  II.  Coat  of  the  work. — ^The  contractor  shall  be  reimbursed 
in  the  manner  hereinafter  described  for  such  of  its  actual  net  ex- 
penditures in  the  performance  of  said  work  as  may  be  approved  or 
ratified  by  the  contracting  officer,  and  as  are  included  in  the  follow- 
ing items,"  etc. 

{g)  Buildings  and  equipment  required  fof  necessary  field  offices, 
commissary,  and  hospital,  and  the  cost  of  maintaining  and  operating 
said  offices,  commissary  and  hospital,"  etc. 

"Article  XV.  It  is  understood  and  agreed  that  wherever  the  words 
^  contracting  officer '  are  used  herein,  the  same  shall  be  construed  to 
include  his  successor  in  office,  any  other  person  to  whom  the  duties  of 
the  contracting  officer  may  be  assigned  by  the  jSecretary  of  War,  and 
any  duly  appointed  representative  of  the  contracting  ofl&cer." 

10.  By  special  order  of  the  Secretary  of  War,  dated  July  16,  1918, 
Col.  I.  W.  Littell  was  appointed  contracting  officer,  within  the  mean- 
ing of  the  contract.  By  order  of  Col.  Littell,  dated  August  16,  1917, 
constructing  quartermasters  were  "duly  appointed  representatives  of 
the  contracting  officer,"  within  the  meaning  of  the  contract  Copies 
of  the  above  orders  are  in  the  papers  in  case  No.  764. 

11.  In  the  course  of  the  work,  before  the  hospital  had  been  con- 
structed, workmen  were  incapacitated  from  time  to  time  by  sickness 
and  minor  injuries  other  than  those  caused  by  accident.  Acting 
under  the  approval  and  direction  of  Maj.  Canfield,  the  claimant 
sent  such  workmen  for  treatment  to  a  hospital  maintained  by  the 
Liberty  Mutual  Insurance  Co.  and  seeks  here  to  recover  the  expense 
thus  incurred. 

12.  There  were  a  number  of  reasons  why  this  seemed  advisable  to 
Maj.  Canfield.  In  the  first  place,  failure  to  take  care  of  small  in- 
juries, such  as  sunburn,  attacks  of  indigestion,  colds,  grippe,  etc., 
would  create  discontent  among  the  men.  Secondly,  if  the  men  were 
not  sent  for  treatment  they  would  have  to  leave  the  work  and  go 
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elsewhere,  and  their  services  would  be  lost  at  the  cantonments 
Thirdly,  there  were  no  medical  officers  of  the  Government  in  the 
cantonment  available  to  take  care  of  these  small  but  fairly  numerous 
disabilities. 

13.  There  was  evidence  that  similar  expenses  have  been  approved 
and  paid  by  the  Government  in  connection  with  this  contract. 

DECISION. 

1.  The  expense  in  this  case  was  incurred  at  the  direction  of  the 
quartermaster  in  the  camp,  who  was  also  duly  appointed  representa- 
tive of  the  contracting  officer,  authorized  under  the  contract  to  ap- 
prove items  for  which  the  contractor  should  receive  pay.  We  find 
that  the  expense  was  properly  incurred  and  fairly  within  the  spirit 
and  letter  of  Article  II,  section  (^),  relating  to  the  hospital  and 
maintenance  of  hospital. 

2.  The  claimant  is  entitled  to  recover  the  amount  which  it  has  ex- 
pended for  the  purposes  outlined  above. 

DISPOSITIOK. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision- 
to  the  Claims  Board,  Construction  Division,  War  Department^ 
Washington,  D.  C,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  No.  341. 

In  re  CLATK  OF  THE  SPECIALTY  KKIT  GOODS  XANTJEACTTTKIHa  CO. 

1.  CONTROLLED  HTDUSTRY— EXCESS  MATERIA  —  DISPOSITION  OF.— 
Where  claimant  entered  into  a  contract  to  fumisli  a  qnantity  of  cloth 
to  a  contractor  doing  Ooyemment  work,  and  where  the  yam  from  which 
snch  cloth  was  manufactured  was  allotted  to  the  claimant  by  the  Gov- 
ernment with  an  agreement  limiting  its  use  for  that  purpose,  and  where 
claimant  had  on  hand  an  excess  amount  of  cloth  and  yam  and  asked 
permission  of  the  Oovernment  to  dispose  of  same  to  civilian  trade,  and. 
where  the  Ooyernment  refused  such  permission,  there  arose  an  obliga-^ 
tion  under  the  act  of  March  8,  1919,  to  reimburse  claimant  such 
loss  as  it  suifered  by  reason  of  its  compliance  with  the  orders  of  the 
officers  of  the  United  States  Ooyemment. 

8.  CLAHC  and  decision.— This  claim  arises  under  the  act  of  ICarch  8,  1919. 
Claimant  seeks  reimbursement  of  loss  sustained  by  reason  of  having  a 
quantity  of  yam  on  hand  which  depreciated  in  value  after  the  signing 
of  the  armistice.  Held,  that  refusing  permission  to  the  claimant  per 
request  to  sell  its  yam  and  cloth  imposed  an  obligation  on  the  United 
States  Government  under  the  act  of  March  8,  1919,  to  reimburse  claim- 
ant such  loss  as  it  suifered  by  reason  of  its  oompliance  with  the' 
orders  of  the  officers  of  the  United  States. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDTNQS  OF  FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $37,048.54,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  company  is  in  the  business  of  weaving  woolen 
cloth.  In  May,  1918,  it  entered  into  a  contract  with  Richman,  New- 
burger  &  Travers  for  the  weaving  of  cloth  for  puttees.  The  latter 
concern  had  entered  into  a  contract  with  the  United  States,  numbered 
2602-N.  for  the  making  of  spiral  puttees. 

3.  The  United  States  owned  or  controlled  substantially  the  entire 
supply  of  wool  in  the  coimtry  between  April,  1918,  and  November  12^ 
1918.  The  claimant  was  obliged  in  order  to  obtain  yarn  for  the  weav- 
ing  of  the  cloth  which  was  to  be  manufactured  into  puttees  under  con- 
tract 2602-N  to  promise  the  United  States  that  it  would  use  the  yarn 
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solely  for  making  cloth  for  contract  2G02-N,  and  the  spinners  of  the 
wool  into  yarn  were  required  to  promise  as  a  condition  of  receiving 
the  wool  from  the  United  States  that  the  yarn  should  be  delivered  to 
the  claimant  to  be  used  by  it  in  making  cloth  for  the  performance  of 
contract  2602-N.  These  promises  and  stipulations  were  entered  into 
by  the  claimant  and  by  the  spinner,  and  a  portion  of  the  yarn  was  de- 
livered to  the  claimant  and  a  portion  of  the  cloth  was  manufactured 
and  delivered  to  Richman,  Newburger  &  Travers. 

4.  There  was  some  delay  on  the  part  of  the  spinners  in  furnish- 
ing yam  to  the  claimant,  and  some  delay  on  the  part  of  the  claim- 
ant in  furnishing  cloth  to  the  makers  of  puttees. 

5.  On  October  15,  1918  the  claimant  had  on  hand,  according  to 
its  testimony,  8,148  pounds  of  khaki  yarn  and  2,150  yards  of  khaki 
cloth  which  it  had  manufactured  for  contract  2602-N.  On  or  about 
that  date  the  claimant  was  notified  by  Richman,  Newburger  & 
Travers  that  contract  2602--N  had  been  fully  performed  and  that  no 
further  cloth  would  be  needed  from  the  claimant,  and  that  they  had 
been  obliged  to  buy  cloth  from  other  manufacturers  in  order  to  com- 
plete the  performance  of  contract  2602-N. 

6.  This  action  of  Richman,  Newburger  &  Travers  left  the  claim- 
ant with  yarn  and  cloth  on  its  hands  which  it  wished  to  sell.  It 
immediately  made  application  to  Capt.  Ketchum,  who  was  a  cap- 
tain in  the  Quartermaster  Corps,  serving  in  the  Wool,  Top,  and 
Yams  Branch,  for  permission  to  sell  the  cloth  which  it  had  manu- 
factured and  the  yarn  which  it  had  on  hand,  for  both  of  which 
materials  there  was  at  that  time  a  large  demand  from  civilian 
sources,  and  for  which  a  high  price  could  have  been  obtained.  Per- 
mission to  sell  either  the  cloth  or  the  yam  was  denied  by  Capt. 
Ketchum.  He  suggested  that  he  would  consent  to  the  sale  to  the 
Red  Cross  or  the  Young  Men's  Christian  Association,  if  either  of 
those  organizations  desired  the  yarn  or  the  cloth.  The  claimant  im- 
mediately tried  to  dispose  of  the  material  to  the  Red  Cross  and  the 
Yoimg  Men's  Christian  Association  but  was  unsuccessful. 

7.  The  claimant  made  numerous  requests  between  October  15, 
1918,  and  November  12,  1918,  of  Capt.  Ketchum  and  of  the  Knit 
Goods  Branch  for  permission  to  sell  the  yam  and  the  cloth,  but 
permission  to  sell  either  material  was  refused. 

8.  Capt.  Ketchum's  superior  was  Mr.  Albert  Elliott,  Chief  of  the 
Wool,  Top,  and  Yarns  Branch,  and  his  affidavit,  Capt.  Ketchum's 
testimony,  and  statements  made  by  Mr.  Malcolm  Donald,  Chief  of 
the  Clothing  and  Equipage  Division,  are  all  to  the  effect  that  no 
concern  having  in  its  possession  wool  cloth  or  wool  yarn  was  allowed 
after  April,  1918,  to  dispose  of  any  of  it  to  the  civilian  trade;  that 
there  was  a  great  demand  for  both  cloth  and  yarn  and  the  prices 
were  high,  but  that  the  need  of  wool  for  Government  purposes  was 
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SO  great  that  it  had  become  the  established  policy  of  the  divisions 
having  the  matter  in  charge  to  take  careful  precautions  against  the 
use  of  any  wool  except"  for  the  performance  of  Government  con- 
tracts. 

9.  The  action  of  the  Government  in  refusing  to  permit  this  claim- 
ant to  sell  its  yarn  and  cloth  was  in  accordance  with  the  universal 
practice  obtaining  in  October  and  early  November,  1918,  and  it  was 
only  in  cases  of  emergency  and  after  receiving  authority  from  the 
War  Industries  Board  that  in  one  or  two  cases  a  small  amount  of 
wool  was  released  and  allowed  to  be  manufactured  for  other  pur- 
poses than  for  Government  needs. 

10.  On  November  12,  1918,  permisison  to  sell  the  yarn  and  cloth 
through  civilian  channels  was  given  by  the  Chief  of  the  Knit  Goods 
Branch.  The  market  value  of  both  yam  and  cloth  had  fallen  as 
soon  as  the  armistice  of  November  11, 1918,  was  granted. 

DECISION. 

1.  The  effect  of  the  action  of  Capt.  Ketchum  in  refusing  permis- 
sion to  the  claimant  to  sell  its  yam  and  cloth  is  to  impose  an  obliga- 
tion on  the  United  States  to  reimburse  the  claimant  for  such  loss  as  it 
suffered  by  reason  of  its  compliance  with  the  orders  of  the  officers 
of  the  United  States.  The  record  shows  that  Capt.  Ketchum  in  re- 
quiring the  claimant  to  hold  its  yam  and  cloth  from  the  market  was 
acting  in  accordance  with  direct  instructions  from  his  superiors  and 
the  heads  of  the  division  to  which  he  was  assigned. 

2.  The  quantum  of  the  relief  to  which  the  claimant  is  entitled  is  to 
be  determined  in  accordance  with  the  rules  and  regulations  that  have 
been  adopted  and  followed  for  the  determination  of  losses  in  respect 
to  materials  like  woolen  yam  and  cloth. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  TraflSc  Division. 

Col.  Delafield  and  Lieut.  Tanner  concurring. 
186107— 20— VOL  3 58 
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Case  No.  2302. 

In  re  CLALK  OF  A.  a.  PICKETT. 

1.  TITLE—BEBTRUCTIOH  BY  FIBE— BELIVEBIE8  8V8PEHBSB.— Where 
claimant  had  a  contract  for  the  delivery  of  cordwood,  after  the  snspen- 
tlon  of  which  a  fire  occurred  and  destroyed  a  quantity  of  wood  which 
claimant  had  cut  but  had  not  delivered,  the  loss  must  be  borne  by  the 
claimant,  since  the  title  to  the  wood  was  in  him  and  there  was  nothlns^ 
to  brlngr  the  case  within  the  rale  that  where  a  delivery  has  been  de- 
layed throngrh  the  fault  of  one  of  the  parties  the  goods  are  at  the  risk 
of  the  party  In  fault  as  regards  any  loss  which  might  not  have  occurred 
but  for  such  fault. 

S.  CLAHC  AHB  BECI8I0H. — ^Appeal  under  General  Order  103  from  Claims 
Board,  Blrector  of  Purchase,  on  a  claim  based  upon  a  formally  executed 
contract  for  cordwood.  The  decision  of  the  Claims  Board  disallowing 
claim  for  wood  destroyed  by  fire  is  afllrmed. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OP  PACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  the  Claims  Board,  Director  of  Purchase, 
on  a  claim  for  $2,970.19,  arising  from  a  formally  executed  contract, 
dated  July  1, 1918. 

2.  The  contract  provides : 

"  That  the  said  contractor  shall  furnish  and  deliver  during  the 
period  commencing  July  1,  1918,  and  ending  December  31,  1918,  the 
following  supplies  for  or  at  the  militarv  stations,  in  the  manner  and 
at  the  prices  stated  in  this  contract;  aeliveries  to  be  made  in  such 
quantities,  at  such  times,  and  in  such  bins,  sheds,  bunkers,  or  other 

E laces  of  storage  at  the  military  stations  named,  as  may  be  required 
y  the  receiving  officer  or  agent  of  the  Quartermaster  Corps,  unless 
the  minimum  quantities  to  be  delivered  are  stated,  or  different  con- 
ditions as  to  place'  and  time  of  delivery  are  expressly  set  forth  in  this 
contract,  viz : 

"  2,500  cords  wood,  soft,  according  to  specifications  attached  hereto, 
cut  in  four  (4)  foot  lengths  at  four  dollars  and  fifty  cents  ($4.60) 
per  cord  of  one  hundred  twenty-eight  (128)  cubic  feet." 

3.  On  July  8,  1918,  the  claimant  wrote  Maj.  Ware,  with  whom  he 
contracted,  that  he  was  ready  to  commence  shipment.  He  was  in- 
formed by  Capt.  Throud,  the  camp  supply  officer,  that  he  could  not 
ship  then.  On  August  24, 1918,  he  received  a  letter  advising  him  to 
commence  shipment.    He  thereafter  delivered  618J  cords  of  wood 
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and  was  paid  therefor.  On  November  12,  1918,  Lieut.  Dunn,  the 
camp  officer,  instructed  the  claimant  to  suspend  shipments.  The 
claimant  suspended  operations  and  kept  a  foreman,  a  truck  driver, 
a  helper  and  a  team  of  mules,  which  he  rented,  in  the  woods  some 
distance  from  the  camp,  awaiting  further  instructions.  On  Decem- 
ber 15, 1918  375  cords  of  wood,  which  the  claimant  had  cut  and  piled 
in  the  woods,  were  burned  by  a  forest  fire. 

4.  Shortly  after  the  said  suspension  the  claimant  talked  with  Lieut. 
Dunn  about  disposing  of  the  wood,  and  explained  that  he  was  making 
expenditures  for  pay  of  his  men  in  the  woods,  and  for  feed  and  rent 
of  the  mules.  Lieut.  Dunn  told  the  claimant  that  he  could  not  relieve 
him  of  the  contract,  aa  hostilities  might  be  resiuned  at  any  time. 

5.  In  August,  1918,  a  number  of  the  claimant's  men  were  taken  ill 
and  he  thereupon  installed  a  wood-cutting  machine  in  order  to  be  able 
to  fulfill  his  contract.     He  also  purchased  a  motor  truck. 

6.  The  claim  is  as  follows : 

1.  Stumpage,  1,98U  cords,  @  25^ $495.37 

2.  374  cords  ready  for  delivery  Nov.  12, 1918,  destroyed  by 

fire  Dec.  15,  1918,  @  $2.98 1,095.82 

3.  Depreciation  of  equipment 700.00 

4.  Pay  roll,  rent,  and  feed  of  mules 679. 00 

Total - 2, 970. 19 

7.  The  claimant  testified  on  October  27, 1919,  before  the  Zone  Pur- 
chase Advisory  Board  at  Atlanta,  Ga.,  and  at  that  time  agreed  upon 
an  adjustment  offered  of  the  said  claim  as  follows : 

l,6606i  cords  stumpage,  @  25^ $401.  56 

374  cords  destroyed  by  ftre,  @  $2.50 935. 00 

Salaries,  rent,  and  feed  of  mules 679.00 

Total 2, 015. 56 

8.  The  zone  supply  officer  at  Atlanta,  Ga.,  recommended  to  the 
Claims  Board,  Director  of  Purchase,  that  the  said  claim  be  adjusted 
on  the  terms  mentioned  for  a  total  of  $2,015.66.  The  Claims  Board, 
Director  of  Purchase,  denied  the  item  of  the  claim  amounting  to 
$935  for  374  cords  of  wood  burned,  on  the  groimd  that  the  claimant 
had  title  to  the  wood  destroyed,  and  delivery  was  not  required  under 
the  contract  until  December  31,  1918,  and  that  under  the  circum- 
stances the  Government  was  not  liable  for  the  wood  destroyed  by  fire. 
The  claimant  thereupon  appealed  to  this  Board  on  all  questions  in- 
volved in  the  claim. 

DECISION. 

1.  The  formal  contract  requires  the  delivery  of  2,500  cords  of  wood 
by  December  31, 1918.    After  the  suspension  of  deliveries  on  Novem- 
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ber  12,  1918,  the  claimant  tendered  to  the  Government  374  cords  of 
wood,  which  the  claimant  had  cut  and  piled  near  the  place  of  cut- 
ting. He  was  not  allowed  to  deliver  it  or  otherwise  dispose  of  it. 
He  was  in  effect  required  to  keep  it  until  he  received  instructions  as 
to  its  disposal.  While  awaiting  instructions  the  fire  occurred  with- 
out the  fault  of  the  claimant. 

Burdick  on  Sales  (p.  88)  states  a  rule  adopted  by  some  of  the 
courts  in  relation  to  the  risk  of  the  buyer  when  the  buyer  causes 
delay  in  delivery: 

"The  English  statute  provides  that  where  a  delivery  has  been 
delayed  through  the  fault  of  either  the  buyer  or  seller  the  goods  are 
at  tiie  risk  of  the  party  in  fault  as  regards  any  loss  which  might 
not  have  occurred  but  for  such  fault.  *  *  *  "This  rule  has  been 
approved  by  some  American  courts  and  has  been  embodied  in  the 
uniform  sales  act,  section  20." 

In  the  case  before  us  we  are  unable  to  find  that  delivery  was 
delayed  through  the  fault  of  the  buyer,  within  the  provisions  of  the 
above  rule,-  because  by  the  terms  of  the  contract  deliveries  were  to  be 
made  at  such  times  and  in  such  quantities  as  the  receiving  officer 
should  designate  and  were  to  continue  until  December  31,  1918.  It 
seems,  therefore,  by  the  terms  of  the  contract  the  Government  had 
the  right  to  delay  deliveries  until  a  reasonable  period  before  Decem- 
ber 31,  1918. 

2.  In  a  similar  case  the  Supreme  Court  of  the  United  States  denied 
relief  to  a  seller  where  the  delivery  of  goods  was  delayed  by  the 
Government  and  the  goods  were  lost  without  the  fault  of  the  seller, 
while  in  transit  and  before  title  had  passed  to  the  Government.  In 
the  said  case,  Grant  v.  The  United  States^  7  Wallace,  331,  the  Gov- 
ernment delayed  the  inspection  of  certain  goods  which  the  plaintiff 
was  required  to  deliver  to  military  posts  in  Arizona.  The  goods 
were  later  shipped  and  were  captured  by  the  public  enemy.  The 
Supreme  Court  said  (p.  338) : 

"  If,  however,  it  be  admitted  that  the  Government  was  in  default 
in  not  inspecting  sooner,  that  default  had  no  connection  with  the 
subsequent  injury  suffered  by  the  claimant  and  was  not  the  proximate 
cause  of  it.  In  such  a  case  the  rule  of  laws  applies,  that  where  the 
property  is  destroyed  by  accident  the  party  in  whom  title  is  vested 
must  bear  the  loss.  *  *  *  Whether  there  are  equities  in  this 
particular  case,  and  if  so  whether  they  require  that  the  claimant 
should  be  reimbursed,  in  whole  or  in  part,  for  the  capture  of  the 
goods  under  the  circumstances,  are  questions  that  must  be  addressed 
to  Congress." 

3.  The  decision  of  the  Claims  Board,  Director  of  Purchase,  is 
sustained. 

Col.  Delafield  and  Mr.  Harding  concurring. 
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Case  No.  1761. 

In  re  CLAIM  OF  UIDVALE  STEEL  &  OEBNAJTCE  CO. 

1.  EXCESS  MATEBLAL— -BXT8INESS  BISK.— Where  claimant,  while  performing 

several  contracts  with  the  Ooyernmeat  for  the  manufacture  of  shell 
steel  and  other  munition  products,  purchased  ferrosllicon  in  excess  of 
the  amount  needed  to  complete  said  contract,  it  did  so  at  its  own  risk, 
and  under  such  circumstances  no  obligation  arose,  under  the  aet  of 
March  2,  1919,  on  the  part  of  the  TTnited  States  Government  to  reim- 
burse the  claimant  for  its  loss  thereby  sustained. 

2.  CLAIM  AKJy  DECISION.— This  claim  for  $202,244.60  arises  under  the  act  of 

March  2,  1919,  and  is  for  loss  alleged  to  have  been  sustained  on  pur- 
chases of  ferrosilicon  made  preparatory  to  manufacturing  shell  steel 
during  the  duration  of  the  war.  Held,  that  no  contract  was  made  with- 
in the  purview  of  the  act  of  March  2,  1919,  that  obligated  the  Govern- 
ment to  reimburse  the  claimant  its  loss  thereby  sustained. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2, 1919.  A  statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Trafiic 
Division  Supply  Circular  No.  17, 1919,  for  $202,244.60,  on  the  ground 
that  the  claimant  purchased  an  extra  quantity  of  ferrosilicon,  which 
it  alleges  it  purchased  in  order  to  meet  the  demands  of  the  Govern- 
ment for  the  manufacture  of  shell  steel  and  other  munition  products. 

2.  The  claimant  owns  three  plants  situated  at  Nicetown,  Pa., 
Coatesville,  Pa.,  and  Johnstown,  Pa.  The  Nicetown  works  in  ordi- 
nary times  devoted  about  half  of  its  production  to  armament  and 
guns  and  the  other  half  to  commercial  work,  such  as  locomotive 
tires,  general  forgings,  steel  wheels,  and  tube  steel.  The  Coatesville 
works  was  engaged  in  ordinary  times  in  the  manufacture  of  ship 
plates,  boiler  plates,  plates  for  cars,  etc.  The  Johnstown  works  in 
ordinary  times  manufactured  steel  for  industrial  purposes,  such  as 
wire,  agricultural  implements,  railway  materials,  etc. 

3.  In  the  fall  of  1917  claimant  had  diflSculty  in  obtaining  raw 
materials.  About  October,  1918,  J.  L.  Beplogle,  Director  of  Steel 
Supply  of  the  War  Inciustries  Board,  urged  Mr.  A.  C.  Dinkey, 
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president  of  the  claimant,  to  devote  the  claimant's  plants  to  the 
production  of  war  material  during  the  continuance  of  the  war  and 
to  make  necessary  provisions  to  insure  an  uninterrupted  supply  of 
the  maximum  output  of  its  plants  for  the  use  of  the  Government 
during  the  war  emergency.  (See  letter  of  J.  L.  Replogle  to  claimant, 
dated  November  17,  1919.)  During  1917  and  1918  claimant  was  on 
the  verge  of  stopping  the  manufacture  of  shell  steel  a  number  of 
times  because  it  had  an  insufficient  quantity  of  ferrosilicon.  When 
it  had  the  opportunity  in  October,  1918,  to  obtain  priorities  by 
means  of  which  to  purchase  a  steady  supply  of  ferrosilicon  it  began 
from  that  period  to  make  purchases  on  the  basis  of  about  one  year's 
supply  ahead  (pp.  68  and  87), 

4.  After  the  fall  of  1917  it  was  necessary  to  obtain  priorities  in 
order  to  get  raw  materials  for  the  manufacture  of  steel.  In  order 
to  operate  its  plants  in  or  after  the  fall  of  1917,  it  was  necessary 
for  the  claimant  to  make  steel  for  Government  purposes.  Otherwise 
its  plant  would  have  been  idle. 

5.  At  the  time  of  the  armistice  the  claimant  had  more  than  50 
unfinished  contracts  with  the  United  States,  England,  Italy,  and 
France  (pp.  137  and  140).  The  claimant,  was  allowed  to  continue 
work  on  some  of  -said  contracts  until  January  1,  1919.  After  the 
armistice  it  received  general  suspension  notices  covering  its  con- 
tracts. On  January  9,  1919,  the  claimant  received  a  telegram  as 
follows : 

"Prime  contractors  having  outstanding  subcontracts  for  raw 
materials  in  cases  of  the  quantity  needed  in  connection  with  the 
articles  to  be  completed  under  the  terms  of  suspension  request  as 
agreed  to,  or  cancellation  notice,  are  hereby  advised  by  direction  of 
Lieut.  Col.  F.  R.  Ayer,  recorder,  Claims  Board,  Washington,  to 
forthwith  cancel  such  contracts  and  advise  their  subcontractors  that 
no  further  work  should  be  done." 

6.  Over  and  above  the  ferrosilicon  the  claimant  had  ordered  for 
use  in  its  various  written  contracts  with  the  Government,  the  claim- 
ant had  ordered  a  large  quantity  of  ferrosilicon  which  was  un- 
delivered at  the  time  of  the  armistice  (p.  134).  Shell  steel  required 
seven  or  eight  times  as  much  ferrosilicon  as  is  used  in  ordinary 
steel  (p.  146).  The  claimant  was  ordering  ferrosilicon  on  a  basis 
of  500  tons  of  50  per  cent  ferrosilicon  per  month  and  400  tons  of 
the  lower  grade,  and  from  10  to  12  per  cent  per  month,  making  a 
total  of  900  tons  of  both  grades  per  month,  and  was  ordering  a 
year's  supply  ahead.  Early  in  1919  the  claimant  canceled  or  other- 
wise settled  the  following  contracts  for  ferrosilicon  which  had  been 
ordered  and  which  was  then  undelivered. 
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Name. 

Amount  of 
obligation. 

International  Paper  Co 

726  tons  60  per  cent  ferrosllicon,  at  $147.60 

940  tons  50  per  cent  ferrosUicon,  at  $146 

$107,086.03 

U.  S.  Alloys  Corp 

136,300.00 

Ff^frhftnkif  ^'orse  fV> 

910  tcmebpercentferrosUicon,  at  $145 

131,950.00 

Niagara  Kie«.  F^iTna^e  Co , . , . 

3,000  tons  5d  per  cent  ferrosilicon,  at  $145.90 

113  tons  11  per  cent  fcrrosillcon,  at  $58.30 

166  tons  12  to  14  per  cent  ferTosllican,  at  $66.50. . . 
1,200  tons  10  to  12  per  cent  fenosUicon,  at  $58.30-. 
600  tons  10  per  ceni  ferrosKIfcon,  at  $55. . .  -  r 

291,800.00 

Crocker  Bros 

6,587.90 

Do 

11,039.00 

Do 

69,960.00 

33,000.00 

Do 

600tonsllpercentferro8ilicQn,at  $68.30 

360  tons  11  per  cent  ferrosUicon,  at  $58.30 

160  tons  11  per  cent  ferroslHcan,  at  $68.30 

163  tons  11  per  cent  ferrosUicon,  at  $58.30 

34,980.00 

Do 

20,988.00 

Do 

9,328.00 

Do 

8,919.90 

Total  amoont  of  obUgatloDs  for  und 

ellvwed  matflrla]  (7.928  tonsi 

861,937.80 

The  cost  to  the  claimant  of  makiiig  said  cancellations  and  settle- 
ments it  states  was  $202,244.60,  which  amoimt  it  now  claims. 

DECISION. 

1.  After  the  supplies  of  fuel  and  raw  materials  for  steel  manu- 
f  acture  were  controlled  by  the  Fuel  Administrator  and  other  Govern- 
ment officials  in  the  fall  of  1917,  it  was  necessary  for  the  claimant 
to  obtain  priorities  for  fuel  and  raw  materials  before  it  could  op- 
erate its  plant.  The  claimant  was  asked  by  Mr.  Replogle,  of  the 
War  Industries  Board,  to  supply  itself  with  raw  materials  neces- 
sary to  capacity  production  during  the  continuation  of  the  war.  It 
was  left  to  determine  for  itself  the  amounts  of  fuel  and  raw  ma- 
terials it  needed  in  advance.  As  it  had  experienced  great  difficulty 
in  obtaining  ferrosilicon  during  the  year  1917  it  took  advantage  of 
the  priorities  offered  to  order  a  year's  supply  of  ferrosilicon  in  ad- 
vance. At  the  time  of  the  armistice  it  had  contracted  for  7,928 
tons  of  ferrosilicon  which  had  not  been  delivered.  In  addition  to 
said  amount  it  had  other  ferrosilicon  on  hand  sufficient  to  fill  con- 
tracts which  had  been  made  with  the  Government.  No  evidence 
was  given  as  to  what  amount  of  ferrosilicon  claimant  should  order 
other  than  the  request  of  Mr.  Replogle  that  it  should  supply  itself 
with  sufficient  raw  materials  for  capacity  production  during  the 
war.  It  was  the  duty  of  the  claimant,  therefore,  to  order  such 
amounts  as  it  deemed  necessary  during  the  continuance  of  the  war 
It  therefore  took  the  risk,  in  placing  its  orders,  of  supplying  itsel* 
with  an  undue  amount  in  case  of  the  early  cessation  of  hostilities. 

2.  We  find  that  no  agreement  was  made  between  the  claimant  and 
the  United  States  Government  or  its  representatives,  within  the  pro- 
visions of  the  act  of  March  2, 1919,  which  obligates  the  Government 
to  reimburse  the  claimant  for  the  purchase  of  the  said  ferrosilicon. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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Case  No.  1713. 

In  re  CLAIM  OF  LEWIS  XAmTFACTURIHO  CO. 

1.  JXTBISDICTIOH  OF  SECEETAEY  OF  WAB  TO  ABTTTST  CLAIMS.— In  the  ab- 

sence of  the  act  of  March  2,  1919,  the  power  of  the  Secretary  of  War 
to  settle  or  adjust  claims  as^ainst  the  War  Department  is  limited  grener- 
ally  to  two  classes  of  cases:  (a)  those  which  arise  upon  contracts  with 
the  War  Department  executed  in  the  manner  prescribed  by  Revised 
Statutes,  or  in  the  manner  authorized  by  some  exception  thereto;  <b) 
to  the  recommending  to  the  Treasury  Department  of  payment  upon  the 
basis  of  quantum  meruit  or  quantum  yalebat  for  necessary  goods  and 
services  actually  received  and  accepted  by  the  War  Department. 

2.  SAME— CONTRAGT-^aUAKTITM  MERTTIT.— Where  claimant  had  the  right 

to  sell  certain  articles  at  certain  Government  fixed  prices  or  otherwise, 
or  to  hold  the  same  in  anticipation  of  commandeering  proceedings  by 
the  Government,  and  claimant  elected  to  hold  the  same,  and  the  Gov- 
ernment did  not  commandeer  the  articles,  and  afterwards  all  Govern- 
ment restrictions  upon  the  sale  of  the  articles  were  removed,  there  was 
no  delivery  or  acceptance  of  said  articles  by  the  United  States  which 
would  authorize  the  Secretary  of  War  to  recommend  payment  for  the 
same  upon  a  quantum  meruit;  and  no  agreement  or  obligation  created 
on  the  part  of  the  Government  which  the  Secretary  of  War  would  have 
any  right  to  pay  or  discharge. 

3.  CLAIM    AND    DECISION. — Claim    is    made    which    is    irregular    in    form. 

Claimant  seeks  payment  for  losses  sustained  by  it  of  $8,778.94,  due  to 
the  shrinkage  in  value  of  cotton  linters  held  by  it  and  storage  charges 
upon  the  same.    Held,  that  claimant  is  not  entitled  to  relief. 


Mr.  Williams  writing  the  opinion  of  the  Board. 


FINDINGS  OF  FACT. 

Statement  of  claim  in  this  case  was  forwarded  by  petitioner's 
counsel  under  date  of  July  29,  1919,  and  filed  with  this  Board  on 
August  1,  1919.  An  amended  or  supplementary  petition  was  filed 
on  the  9th  day  of  October,  1919.  Petitioner  asks  for  the  sum  of 
$3,778.94,  made  up  as  follows: 

Loss  of  5i  cents  per  pound  on  sale  of  89  bales  of  cotton 
linters,  amounting  to $2,479.91 

Storage  charges  upon  the  same  89  bales  of  linters, 
amounting  to 1, 499. 03 

In  the  amended  petition  of  October  9,  1919  petitioner's  counsel 

states : 

"The  Board  of  Contract  Adjustment  and  the  Ordnance  Claims 
Board  have  declined  jurisdiction  of  this  claim  on  the  ground  that 
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it  is  not  founded  upon  an  agreement.  In  this  we  lake  it  they  are 
correct,  but  we  believe  nevertheless  that  the  facts  create  a  liability 
on  the  part  of  the  Government  to  pay  for  the  loss  incurred  in  com- 
plying, with  their  orders  under  the  doctrine  of  United  States  vs. 
Russell  (13  Wall.  623)  and  other  cases.  We  assume  there  is  some 
agency  in  your  department  authorized  to  deal  with  claims  of  this 
character  and  we  are  therefore  forwarding  the  claim  to  you  rather 
than  proceeding  directly  in  the  Court  of  Claims." 

In  response  to  suggestions  from  this  Board  that  the  claim  had 
not  been  presented  within  the  time  limit  fixed  in  the  act  of  March 
2,  1919,  petitioner's  counsel,  under  date  of  December  3,  1919,  wrote 
this  Board  as  follows : 

"  We  have  your  letter  of  November  21st  in  reference  to  claim  No. 
1713  of  the  Lewis  Manufacturing  Company,  of  Walpole,  Mass.,  in 
which  you  request  us  to  make  proof  that  this  claim  was  filed  before 
some  board  in  the  War  Department  prior  to  June  30,  1919.  We 
regret  that  we  can  not  comply  with  your  request  because  the  fact  is 
that  this  claim  was  not  filed  before  anybody  until  July  29,  1919. 
♦  ♦  ♦  ♦  ♦  ♦  « 

"  This  is  not  a  claim  under  the  Dent  Act  and  it  is  not  a  claim 
founded  on  any  alleged  agreement.  It  is  a  claim  based  on  the  rule 
which  we  understand  to  be  laid  down  in  United  States  versus  Russell 
(13  Wall.  623),  to  the  effect  that  when  the  Government  requires  a 
citizen  to  hold  his  property  at  the  Government's  disposal,  the  Gov- 
ernment thereby  becomes  liable  for  the  damage  suffered  by  the  owner 
in  complying  with  this  order  whether  the  Government  made  any 
agreement  to  pay  this  damage  or  not.  This  being  the  basis  of  our 
claim,  we  can  not  see  that  it  is  either  helped  or  hindered  by  the  Dent 
Act  and  we  can  not  see  that  it  makes  any  difference  whether  the 
claim  was  presented  before  June  30th  or  afterwards." 

This  claim  is  based  upon  the  following  allegations : 
1.  That  on  May  2,  1918,  the  petitioner  possessed  89  bales  of  high- 
grade  cotton  linters  which  had  cost  petitioner  llf  cents  per  pound; 
that  on  that  date  the  War  Industries  Board  in  a  circular  addressed 
to  manufacturers  of  cotton  linters  stated  that  the  Price  Fixing  Com- 
mittee of  the  War  Industries  Board  had  determined  upon  a  price  of 
$4.67  per  hundred  pounds  on  all  cotton  linters  then  in  the  hands  of 
producers,  dealers,  warehousemen,  and  others  except  those  manufac- 
turing explosives,  which  bulletin  contained  the  statement  that  "  in 
the  meantime  you  should  make  no  contracts  or  sales  of  cotton  linters, 
except  to  the  authorized  agencies  of  the  Government  buying  linters 
for  explosive  or  nitration  purposes,  without  notifying  and  having  the 
consent  of  the  War  Industries  Board";  that  on  May  27,  1918,  the 
War  Industries  Board  issued  another  bulletin  to  dealers  in  and  users, 
of  cotton  linters  stating  that  a  price  had  been  fixed  and  stating  fur- 
ther that  it  was  imperative  that  all  exising  stocks  and  future  produc- 
tion of  linters  be  requisitioned  and  that  all  linters  that  had  not  volun- 
tarily been  tendered  the  Government  at  the  price  fixed  for  munition 
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linters,  would  be  commandeered  as  actual  needs  develop,  and  that 
the  commandeering  process  would  give  ample  opportunity  to  the 
owners  of  special  high-grade  linters  to  establish  the  nature  of  their 
product  in  each  individual  case ;  that  on  July  10,  1918,  the  War  In- 
dustries Board  issued  another  bulletin  to  manufacturers  of  and  deal- 
ers in  and  users  of  cotton  linters  stating  that  it  had  been  deemed 
necessary  for  the  Government  to  take  over  aU  cotton  linters  irrespec- 
tive of  grade  at  the  actual  value  of  the  commodity,  stating  that  cer- 
tain suggested  prices  had  been  determined  upon  at  which  the  Dupont 
American  Industries  Co.  (Inc.),  as  purchasing  agents  of  the  Govern- 
ment, were  authorized  to  buy  linters  of  higher  grades  than  muni- 
tion linters,  which  prices  were  stated  to  be  suggestive  only  and  not 
obligatory,  the  suggested  prices  of  linters  being:  A  grade,  10  cents 
per  pound ;  B  grade,  7  cents  per  pound ;  that  the  petitioner's  linters 
then  on  hand  had  cost  11|  cents  per  pound;  that  as  the  situation  ex- 
isted on  July  20,  1918,  the  Lewis  Manufacturing  Co.  had  the  choice 
either  of  selling  its  linters  to  the  Dupont  American  Industries  (Inc.) 
at  the  price  suggested  by  the  War  Industries  Board,  or  of  holding 
them  awaiting  the  commandeering  process;  that  the  market  else- 
where was  closed ;  that  on  or  about  June  15,  1918,  but  for  the  "  or- 
ders "  of  the  War  Industries  Board  petitioner  could  have  sold  all  its 
linters  at  12  cents  per  pound;  that  on  November  12,  the  War  In- 
dustries Board  issued  a  bulletin  removing  all  restrictions  upon  the 
sale  of  cotton  linters,  but  stated  that  sales  at  the  suggested  prices 
might  still  be  made  to  the  Dupont  American  Industries  (Inc.)  up  to 
the  23d  of  November;  that  on  September  19  petitioner  requested  per- 
mission of  the  War  Industries  Board  to  sell  linters  in  the  open  market 
or  for  authorization  to  the  Dupont  company  to  pay  a  higher  price  for 
linters  than  the  prices  suggested,  which  request,  it  ig  alleged,  was  re- 
fused; that  on  November  2,  1918,  the  Ordnance  Department  began 
the  commandeering  process  of  linters,  but  did  not  reach  petitioner's 
linters  before  the  armistice  was  signed ;  that  after  the  signing  of  the 
armistice  petitioner  disposed  of  its  linters  in  the  open  market  at  a  loss 
of  6J  cents  per  pound,  thereby  incurring  a  loss  of  5J  cents  per  pound, 
representing  the  difference  between  what  it  might  have  received  but 
for  the  order  of  the  War  Industries  Board  and  the  price  which  it  did 
receive  of  6i  cents  per  pound,  together  with  storage  charges  upon  the 
linters  during  the  time  they  were  held  awaiting  the  commandeering 
process. 

DECISION. 

1.  The  gist  of  petitioner's  claim  is  that  the  action  of  the  War 
Industries  Board  compelled  petitioner  either  to  sell  its  linters  to 
the  Dupont  American  Industries  (Inc.),  (the  Government's  pur- 
chasing agent)  at  a  price  which  was  lower  than  the  cost  of  the  linters 
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to  petitioner,  or  to  hold  them  to  await  the  commandeering  process, 
and  that  petitioner  having  held  them  awaiting  the  commandeering 
process,  and  they  were  not  commandeered,  and  having  been  com- 
pelled to  sell  them  at  a  price  lower  than  that  at  which  they  could 
have  been  sold  but  for  the  action  of  the  War  Industries  Board,  the 
Government  of  the  United  States  is  liable  for  the  loss  occasioned 
thereby,  both  in  the  lesser  price  received  and  in  the  storage  charges 
incurred. 

2.  Has  the  Secretary  of  War  power  to  adjust  the  claim  here  pre*,- 
sented,  even  if  we  assume  that  the  action  of  the  War  Industries 
Board,  acting  on  behalf  of  the  Ordnance  Department,  constituted 
an  implied  agreement  to  reimburse  petitioner  for  the  loss  incurred  in 
the  manner  above  set  out?  We  are  clearly  of  the  opinion  that  the 
Secretary  of  War  has  no  such  power. 

3.  It  is  admitted  that  this  claim  does  not  come  within  the  purview 
of  the  act  of  March  2,  1919,  because  it  was  not  presented  within  the 
time  limit  fixed  by  that  act. 

4.  In  the  absence  of  the  act  of  March  2,  1919  (commonly  called 
the  Dent  Act),  it  may  be  generally  said  that  the  power  of  the  Secre- 
tary of  War  to  settle  or  adjust  claims  against  the  War  Department 
is  limited  to  two  general  classes  of  cases:  (a)  Those  cases  which 
arise  upon  contracts  of  the  War  Department  executed  in  the  manner 
prescribed  by  the  Revised  Statutes  or  in  the  manner  authorized  by 
some  exception  thereto;  or  (6)  to  recommending  to  the  Treasury 
Department  payment  upon  the  basis  of  quantum  meruit  or  quantum 
valebat,  for  necessary  goods  and  services  actually  received  and  ac- 
cepted by  the  War  Department. 

5.  There  was,  of  course,  no  contract  executed  in  the  manner  pre- 
scribed by  law,  and  no  facts  to  justify  bringing  the  claim  within  any 
exception  authorized  by  the  Compiled  Statutes,  so  that  any  adjust- 
ment of  this  matter  by  the  Secretary  of  War  under  classification  (a) 
above  of  his  general  powers  is  out  of  the  question. 

6.  Xor  can  it  be  contended  that  there  has  been  any  actual  delivery 
by  the  petitioner  to  the  Government  of  the  United  States  of  the  linters 
involved  in  this  case.  The  most  that  can  be  said  of  the  bulletins  that 
went  out  from  the  War  Industries  Board  to  petitioner  is  that  pe- 
titioner was  given  a  choice  either  of  selling  its  linters  to  the  Govern- 
ment at  the  price  the  Government  oflfered  or  of  holding  them  subject  to 
commandeering  process,  if  the  Government  should  desire  to  com- 
mandeer them.  In  a  legal  sense,  petitioner  had  a  perfect  right  to 
dispose  of  these  linters  at  any  time,  provided  it  could  find  a  mar- 
ket for  them.  The  bulletins  of  the  War  Industries  Board  constituted 
nothing  more  than  a  campaign  leveled  at  inducing  petitioner  and 
other  [inter  owners  to  dispose  of  their  property  to  the  Government 
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at  the  price  suggested  or  offered.  Petitioner  declined  to  sell  at  the 
price  offered,  especially  inasmuch  as  the  Government  agent's  inspec- 
tor placed  petitioner's  linters  in  Class  B  at  a  price  of  7  cents  per 
pound.  Petitioner  thereupon  decided  to  hold  them  until  the  Gov- 
ernment should  commandeer  them,  at  which  time,  and  under  the 
provisions  of  the  law  authorizing  the  commandeering  process,  pe- 
titioner could  and  would  have  secured  a  fair  value  for  its  property. 
The  Government  was  under  no  obligation  to  commandeer  them, 
petitioner  was  under  no  obligation  to  hold  them  to  be  commandeered. 
There  was,  therefore,  no  delivery  of  these  linters  to,  or  acceptance 
by,  the  United  States,  which  would  in  anywise  authorize  the  Secre- 
tary of  War  to  make  payment  for  them  upon  a  quantum  meruit,  and 
certainly  the  action  of  the  War  Industries  Board  created  no  agree- 
ment or  obligation  upon  the  part  of  the  Government  which  the  Secre- 
tary of  War,  imder  the  circumstances  of  this  case,  would  have  any 
right  to  pay  or  discharge. 

7.  We  have  examined  with  great  care  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  United  States  v.  Russell 
(13  Wall.  623),  which  has  been  cited  and  is  relied  upon  by  petitioner 
as  a  basis  for  recoverj'  in  this  case.  In  the  Russell  case,  plaintiff's 
steamboats,  which  had  theretofore  been  engaged  in  private  busi- 
ness, were  in  time  of  military  necessity  during  the  Civil  War  used 
by  the  Government  upon  the  orders  of  the  Assistant  Quartiermaster 
of  the  Army  for  the  transportation  of  troops  and  supplies,  and 
under  such  circumstances  as  to  create  an  implied  promise  upon  the 
part  of  the  Government  to  reimburse  plaintiff  for  the  services  ren- 
dered. The  boats  were  actually  taken  over  and  used  by  the  Gov- 
ernment and  valuable  services  were  rendered.  The  actual  taking 
over  and  use  of  the  plaintiff's  property  by  the  Government  distin- 
guishes the  Russell  case  from  the  claim  here  presented  by  peti- 
tioner ;  and  the  Russell  case  furnishes  no  guide  or  precedent  for  the 
assumption  by  the  Secretary  of  War  of  jurisdiction  to  grant  any 
relief  in  the  case  here  presented. 

8.  There  are  other  groimds  upon  which  it  is  apparent  that,  in  the 
circumstances  of  this  case,  the  Secretary  of  War  would  have  no 
jurisdiction  to  adjust  the  claim  here  presented,  which  are  not  nec- 
essary now  to  be  discussed. 

9.  For  the  reasons  above  stated,  all  relief  asked  for  in  this  case^ 
must  be  denied. 

DisposrrioN. 

An  order  will  be  entered  by  this  Board  denying  relief. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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Case  No.  2230. 

In  re  CLAIM  OF  FAHL-HOYT  CO. 

1.  MTTTTJAL  MISTAKE — BE-FO&MATION. — Wbere  tbere  was  a  mutual  mis- 

take of  law  in  drafting  a  supplemental  contract  in  settlement  of  a  for- 
mal contract,  with  the  result  that  a  proper  item  of  claim  was  omitted, 
claimant  is  entitled  to  a  re-formation  of  the  supplemental  contract. 

2.  SAME — JH&ISDICTION. — The  Secretary  of  War  and  this  Board  as  his  agent 

have  Jurisdiction  to  re-form  a  contract  in  a  clear  case  of  mutual  mistake, 
because  in  such  a  case  it  is  a  part  of  the  contracting  power  of  the  Sec- 
retary of  War  to  restate  or  re-form  the  ilrst  effort  at  reducing  an 
agreement  to  writing  in  order  to  get  a  correct  statement  of  the  con- 
tract. 

3.  CLAIM  AKB  DECISION. — Appeal  under  General  Order  103  from  the  decision 

of  the  Claims  Board,  Director  of  Purchase,  on  a  claim  arising  out  of  a 
formally  executed  contract  for  woolen  coats.  Held,  claimant  is  en- 
titled to  relief  through  a  re-formation  of  the  settlement  contract. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facte  : 

1.  This  is  an  appeal  from  the  decision  of  the  Claims  Board,  Di- 
rector of  Purchase,  on  a  claim  for  $2,368  on  a  formally  executed 
contract  under  the  following  circumstances: 

2.  During  the  summer  of  1918,  claimant,  Pahl-Hoyt  Co.,  was  en- 
gaged under  a  formal  contract  upon  the  manufacture  of  woolen 
service  coats  for  the  United  States  Government,  contract  No.  2217-N. 

3.  In  the  latter  part  of  July  the  contract  No.  2217-N  was  nearing 
completion,  and  Mr.  Hoyt,  a  member  of  the  claimant  firm,  called 
upon  Mr.  Wells,  Acting  Chief  of  the  Uniform  Section,  Clothing  and 
Equipage  Division  of  the  Quartermaster  Department,  located  in 
New  York  City.  In  the  conversation  Mr.  Wells  told  Mr.  Hoyt  that 
a  new  contract  for  30,000  wool  service  coats  was  being  issued  to 
them,  but  that  the  papers  had  not  arrived ;  that  he,  Mr.  Wells,  would 
get  the  new  contract  number  for  the  Pahl-Hoyt  Co.  and  let  them 
know  in  a  few  days  what  it  was ;  that  the  department  was  in  urgent 
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need  of  particular  sizes,  and  that  he  did  not  want  the  operations  to 
stop  for  a  minute.     (Tr.,  p.  17.) 

4.  Mr.  Wells,  in  his  affidavit,  substantiates  the  testimony  of  Mr. 
Hoyt  in  that  he  told  him  that  recommendation  had  been  made  for 
80,000  wool  service  coats.  This  recommendation  was  issued  to'  said 
company  by  his  division  in  the  latter  part  of  July  or  the  1st  of 
August,  1918: 

5.  Upon  the  authorization  of  the  conversation  between  Mr.  Hoyt 
and  Mr.  Wells,  claimant  company,  on  August  6,  7,  and  9,  had  de- 
livered to  them  12,800  canvas  fronts  for  wool  service  coats,  for  which 
they  paid  the  sum  of  $2,368. 

6.  On  August  30,  1918,  recommendation  for  purchase  was  issued 
from  the  Manufacturing  Branch  to  the  Purchasing  and  Contracting 
Branch,  Authorization  No.  RQ1340,  No.  MC1649,  (1)  contractor's 
name  Pahl-Hoyt;  (2)  articles,  woolen  coats;  (3)  quantity,  30,000; 
(9)  specifications,  1285. 

7.  Between  August  30  and  September  10  a  change  was  made  in  the 
specifications,  and  Specifications  No.  1366  were  substituted  for  and 
in  place  of  Specifications  No.  1285. 

8.  On  September  10,  1918,  claimant  company  entered  into  a  for- 
mally executed  contract.  No.  6216-N,  with  a  duly  authorized  con- 
tracting officer  of  the  Quartermaster  Corps  for  the  delivery  of  30,000 
wool  service  coats.  Paragraph  (1)  of  said  contract  provides  as 
follows : 

"  1.  Subject  of  contract. — The  contractor  shall,  subject  to  the  pro- 
visions of  this  contract,  furnish  and  deliver  articles  (herein  ciJled 
*  articles '),  like  and  equal  in  all  respects  to  the  standard  sample  on 
file  in  the  office  of  New  York  D.  Q.  M.  of  the  description  and  in 
accordance  with  the  specifications  and  in  the  quantity,  at  the  price 
(herein  called '  contract  price ')?  a,t  the  place  or  places,  at  the  time  or 
times,  and  out  of  the  materials  furnished  by  the  contracting  officer, 
as  set  forth  in  Schedule  '  A '  attached  hereto,  signed  by  the  parties 
hereto,  and  made  a  part  hereof." 

9.  When  the  contract  was  received,  two  schedules  marked  "  Sched- 
ule A  "  were  attached  to  said  contract.  Paragraph  (13)  in  one  pro- 
vides as  follows : 

"  Specifications :  #  1285,  hereto  annexed  and  made  a  part  hereof, 
and  as  per  three  similar  samples  to  be  submitted  to  and  approved  by 
the  Clothing  &  Equipage  Division." 

Paragraph  (13)  in  the  other  provides  as  follows: 

"Specifications:  :^1356,  hereto  annexed  and  made  a  part  hereof, 
and  as  per  three  similar  samples  to  be  submitted  to  and  approved  by 
the  Clothing  &  Equipage  Division,  109  East  16th  Street,  New 
York,  N.  Y.'^ 
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10.  Specifications  No.  1286  provided  as  follows : 
"  Gov't  furnishes — Melton  54". 


921 


(( 

u 

L.  W.  serge. 

a 

u 

Silesia. 

u 

u 

Duck. 

u 

u 

Felt. 

u 

(( 

Buttons  36/ 

a 

u 

Buttons  24/ 

"  Contractor  furnishes— Tape. 

a 

u 

Buckram. 

u 

u 

Thread. 

a 

(( 

Carwas. 

u 

(( 

Cotton  wadding. 

a 

a 

Shoulder  pads. 

a 

a 

Hooks  &  eyes. 

ii 

a 

Gimp." 

11.  Specifications  No.  1356  provided  as  follows : 

"  ♦20  oz.  olive  drab  melton  (cloth  specifications,  1316). 
♦Olive  drab  cotton  cloth. 
♦Olive  drab  silesia. 
♦Canvas  padding. 
♦O.  D.  tape,  stay  tape  buckram. 
♦Nickeled  brass  hooks  and  eyes. 
♦Bronze  buttons,  large  and  small. 
Mercerized  cotton  letter  *A'   8-cord   having  a   tensile 

strength  of  6^  lbs. 
*  O '  mercerized  cotton. 
O.  D.  linen  thread  No.  35. 
O.  D.  cotton  thread  No.  20. 
O.  D.  cotton  gimp  No.  8. 

^Government  furnishes. 

12.  After  the  signing  of  the  armistice  the  formal  contract  No. 
6216-N  was  suspended,  and  claimant  furnished  to  the  Claims  Board, 
Director  of  Purchase,  an  inventory  and  questionnaire  as  required 
by  that  Board,  which  inventory  was  verified  by  Abraham  Freidell, 
Government  inspector,  and  which  inventory,  on  page  3,  under  the 
heading  of  "Materials  on  hand  purchased  by  contractor  for  this 
contract,"  shows  the  following : 


Quantity. 

Purchased  from  whom? 

Date  of 
Invoice. 

Total  cost 

to 
contractor. 

Oanvas 

12,500 

Coftom-made  coat.  Front  &  "Pad  Co. . . 

Sf7-^IB 

18,812.50 

18.  A  copy  of  said  inventory  marked  "  A  true  copy  and  verified, 
signed  Abraham  Freidell,  Gov.  Inspector,"  was  sent  to  the  Claims 
Board,  Director  of  Purchase,  but  the  item  for  canvas  coat  fronts  was 
omitted  therefrom. 
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14.  When  this  omission  was  called  to  the  attention  of  Inspector 
Freidell  and  he  was  asked  about  the  same,  he  replied  that  it  was 
omitted  under  instructions  of  Nathan  Wolff  (his  superior  in  the  office 
of  the  depot  quartermoster,  New  York).  (Testimony  of  Maj.  Demp- 
«ey,  p.  81,  Tr.) 

15.  Thereafter,  under  date  of  January  28,  1919,  claimant  company 
entered  into  and  executed  an  agreement  of  settlement  on  contract  No. 
<5216-N,  whereby  it  agreed  to  accept  the  terms  offered  by  the  Gov- 
ernment, and  in  consideration  of  the  sum  of  $2,455.94  waived  all 
claims  of  whatsoever  nature  that  they  might  have  had  against  the 
Government.  Claimant  was  paid  under  this  settlement  contract  the 
?sum  of  $2,455.94. 

16.  Prior  to  entering  into  the  settlement  contract  as  above,  the 
claimant  company  took  up  the  matter  with  the  Claims  Board,  and 
was  informed  by  them  that  they  had  no  authority  to  settle  for  the 
canvas  coat  fronts  because  the  specifications  had  been  changed,  and 
they  were  settling  under  the  contract  as  issued  with  Specifications 
No.  1356,  "  New  model  coats." 

17.  Mr.  Frederick  C.  Wightman,  chairman  of  the  Board  of  Con- 
tract Adjustment,  Clothing  and  Equipage  Division,  New  York,  in 
his  affidavit,  testified  as  follows : 

*'  In  the  adjustment  of  this  contract  the  Board  could  not  consider 
the  item  of  canvas  coat  fronts  for  the  reason  that  this  contract  did  not 
require  this  article  to  be  used  in  the  manufacture  of  this  model  of 
wool  service  coat.  I  recall  Mr.  Hoyt  mentioning  the  subject  of  these 
canvas  fronts  as  being  purchased  for  the  original  contract  for  old 
model  coat,  and  he  considered  that  he  should  have  some  adjustment 
for  the  extra  expense  he  had  gone  to  in  the  purchase  of  these  fronts. 
He  was  informed  that  these  canvas  fronts  could  not  be  considered  in 
the  adjustment  of  the  formal  contract.  He  accepted  our  adjustment 
and  signed  a  release  under  date  of  January  28,  1919,  which  read: 
*  In  consideration  of  this  sum  we  hereby  wafve  all  claims  of  whatso- 
ever nature  that  we  may  have  against  the  Government.' 

"The  Board,  in  considering  this  claim  of  Mr.  Hoyt,  could  not 
allow  the  claim  which  he  said  was  due  him  for  the  purchase  of  these 
fronts,  as  our  authoritj^  would  not  sanction  reimbursing  him  for 
any  other  items  except  those  listed  as  per  the  schedule  supplied  by 
the  C.  &  E.  Division,  Washington,  which  allowed  the  contractors 
who  were  manufacturing  new  model  coats.  Specification  1356,  for 
an  adjustment  on  thread  of  60  per  cent  of  the  cost  price,  and  an 
adjustment  of  99  per  cent  of  the  cost  price  on  labels. 

"  It  was  considered  by  the  Board  that  possibly  the  claimant  might 
have  a  valid  claim  for  the  canvas  coat  fronts,  but  in  the  shape  in 
which  the  claim  was  presented,  being  a  settlement  of  a  formal 
contract  for  new  model  coats,  not  calling  for  canvas  fronts,  we  felt 
we  could  not  consider  it  and  so  advised  him.  The  release  dated 
January  28,  1919,  as  I  now  recall  it,  was  understood  to  include  only 
the  claims  of  the  Pahl-Hoyt  Company  growin^^  out  of  this  formal 
contract,  leaving  the  canvas  coat  question  open." 
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18.  It  will  be  noted  in  paragraph  (2)  of  the  above  quotation  that 
Mr.  Wightman  speaks  of  the  schedule  supplied  by  the  C.  &  E. 
Division,  Washington.  This  schedule  is  the  schedule  furnished  by 
contractor  and  verified  by  Inspector  Freidell,  the  original  copy  of 
which  was  not  sent  to  Washington,  but  a  copy  eliminating  the 
canvas  coat  fronts  was  sent. 

DECISION. 

1.  In  the  case  at  bar  the  contract  was  settled  and  a  formally 
executed  settlement  contract  was  entered  into  between  the  claimant 
and  the  Government  in  the  usual  form,  containing  a  general  re- 
lease of  all  claims  by  the  contractor. 

2.  The  question,  therefore,  before  this  Board  is  as  to  whether  or 
not  this  amendatory  settlement  or  termination  of  an  agreement 
having  been  executed  by  both  the  claimant  and  the  Secretary  of 
War,  the  Secretary  of  War  has  lost  power  to  further  re-form  this 
settlement  contract. 

3.  The  re-formation  on  the  ground  of  a  mutual  mistake  of  a  written 
contract  solemnly  entered  into  should  be  undertaken  only  upon  the 
clearest  evidence  that  such  a  mistake  exists.  (U.  S.  v,  Milliken,  202 
U.  S.  168.) 

4.  In  the  instant  case  the  original  inventory  prepared  by  claimant 
and  submitted  included  the  cost  of  the  cdnvas  coat  fronts,  the  value 
of  which  is  the  subject  of  this  claim.  Through  a  mistaken  idea  of 
the  law  the  inventory  forwarded  to  the  Claims  Board,  Director  of 
Purchase,  by  the  Government  inspector,  omitted  the  item  of  canvas 
coat  fronts. 

5.  In  the  settlement  of  claims  before  the  Claims  Board,  Director 
of  Purchase,  the  chairman  of  the  Board,  through  a  mistaken  idea  of 
the  power  of  the  Board,  mistake  of  law,  stated  to  Mr.  Hoyt,  of  claim- 
ant company,  that  they  could  not  take  up  the  claim  for  the  canvas 
coat  front  for  the  reason  that  the  specifications  had  been  changed, 
and  they  could  only  settle  on  the  contract  as  it  then  appeared.  The 
original  specifications,  No.  1285,  contained  the  item  of  canvas  coat 
fronts,  while  Specifications  No.  1356,  which  were  the  final  specifica- 
tions, made  a  part  of  the  original  contract  and  the  specifications  that 
the  Claims  Board  were  considering  as  the  only  specifications  ap- 
plicable to  the  contract  then  before  it,  omitted  this  item  of  canvas 
coat  fronts.  This  statement  of  the  chairman  of  the  Board  was  ac- 
cepted by  claimant  company  as  a  true  statement  of  the  law,  and  it 
therefore  did  not  insist  upon  a  settlement  of  the  item  for  canvas  coat 
fronts  at  the  same  time  the  balance  of  the  settlement  on  the  contract 
was  made. 
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6.  The  mistake  in  the  instant  case  arose  from  the  belief  of  both 
parties  that  the  item  of  canvas  coat  fronts  would  have  to  be  taken  up 
and  settled  in  a  separate  and  distinct  settlement  contract. 

7.  It  was  the  intention  of  both  parties  at  the  time  the  settlement 
contract  was  entered  into  that  it  should  not  bar  the  claimant  from 
any  claim  he  might  have  for  the  purchase  of  canvas  coat  fronts,  the 
value  of  which  is  claimed  in  the  present  case. 

8.  We  are  satisfied  that  the  written  agreement  of  settlement  herein 
does  not  express  the  intent  of  the  parties  in  that  it  does  not  cover 
the  reimbursement  for  all  of  the  materials  purchased  for  the  execu- 
tion of  this  contract,  i.  e.,  these  canvas  coat  fronts,  and  that  this  was 
due  to  a  mistake  such  that  the  claimant  would  be  entitled  in  a  court 
of  equity  to  re- formation  of  its  contract  so  as  to  include  payment  for 
the  canvas  coat  fronts  to  which,  in  the  opinion  of  this  Board,  claimant 
is  entitled  under  the  terms  of  the  original  contract  and  Specifications 
No.  1285,  which  at  the  time  of  entering  into  said  original  contract 
were  a  part  thereof. 

9.  The  Board  of  Contract  Adjustment  is  not,  however,  a  court  of 
equity.  It  exercises  only  certain  powers  granted  by  Congress  to  the 
Secretary  of  War  and  by  him  delegated  to  the  Board.  The  question,, 
therefore,  is  whether  the  Secretary  can  by  agreement  with  the  con- 
tractor exercise  the  right  of  re-forming  a  contract  entered  into  by 
him  through  his  agents  where  the  circumstances  are  such  that  a  court 
of  equity  would  require  re-formation  in  a  case  properly  brought  be- 
fore it. 

10.  The  act  of  re-forming  a  contract  is  not,  accurately  speakings 
an  amendment  thereof,  although  it  may  be  that  it  can  be  carried  into 
effect  only  by  a  document  having  the  form  of  an  amendment.  It  is, 
in  fact,  merely  the  proper  performance  of  a  miniisterial  duty — ^that  is, 
the  reducing  of  an  agreement  to  writing.  We  believe  that  the  Secre- 
tary, and  therefore  this  Board  as  his  agent,  has  the  right  to  redraft 
the  contract  between  the  Government  and  the  claimant  so  that  it  shall 
recite  the  agreement  as  made. 

11.  Clearly  a  mistake  was  made  on  the  part  of  both  parties  herein, 
and  as  was  said  by  Col.  John  B.  Delafield  in  his  Memorandum  on  the 
Ke-formation  of  War  Department  Contracts  by  Agreement,  dated 
January  17, 1920 : 

"  The  law  would  seem  clearly  to  be  that  re-formation  goes  on  the 
basis  merely  of  an  endeavor  by  mutual  consent  to  clearly  and  cor- 
rectly state  the  agreement  made  as  of  the  date  when  it  was  intended 
to  reduce  it  to  writing.  It  may  be  said  that  until  the  Secretary  of 
War  and  the  claimant  have  succeeded  in  so  reducing  it  to  writing,  they 
have  never  actually  made  the  contract  in  written  form.  It,  therefore, 
clearly  remains  a  part  of  the  function  of  the  Secretary  of  War  to 
restate  or  re-form  the  first  effort  at  reducing  the  agreement  to  writing, 
and  it  remains  his  function  to  do  so  as  many  times  as  may  be  neces- 
sary in  order  to  get  a  correct  statement." 
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12.  The  Board  is,  therefore,  of  the  opinion  that  the  settlement 
contract  entered  into  between  the  United  States  Government  and 
the  claimant  should  be  re-formed  so  as  to  include  the  value  of  the 
canvas-coat  fronts  purchased  for  the  performance  of  the  original 
contract,  and  settlement  should  be  made  with  claimant  for  the  value 
thereof. 

13.  This  Board  will,  therefore,  refer  the  matter  to  the  Claim.9 
Board,  Director  of  Purchase,  for  amendment  of  the  original  settle- 
ment contract  by  a  supplemental  settlement  contract  re-forming  the 
one  heretofore  made,  so  that  it  will  include  the  item  for  the  canvas- 
coat  fronts,  for  determination  of  the  proper  amount  due,  and  for 
final  settlement  of  the  account  between  claimant  and  the  Government. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Director  of  Purchase,  for  action  in  accordance 
herewith. 

Col.  Delafield  and  Mr.  Montgomery  concurring. 
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Case  No.  2341. 

In  re  CLAIM  OF  BOITBLEBAY-Hinf  T-DOLAN  CO. 

1.  ORAL   O&BER  BY   D&AFT   EXEMPTION   BOAEB. — ^Wliere    office    supplies 

were  orally  ordered  by  a  district  exemption  board  and  used  by  tbe  board 
in  tbe  performance  of  its  dnties,  there  was  an  agreement  within  the 
pnrriew  of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION.^Claim  nnder  the  act  of  March  2,  1919,  based  upon 

an  oral  contract  for  office  supplies.    Held,  claimant  is  entitled  to  relief. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  case  comes  to  the  Board  of  Contract  Adjustment  by  refer- 
ence of  the  Classification  Claims  Board,  Settlements  Division,  Di- 
rector of  Finance,  Washington,  D.  C.  It  is  a  Class  B  claim  for  $259 
for  filing  cases  and  office  supplies,  alleged  to  have  been  furnished 
the  district  exemption  board  for  division  No.  2,  western  district  of 
Michigan. 

2.  On  the  oral  orders  of  Parm  C.  Gilbert,  Traverse  City,  Mich.,  a 
member  of  said  exemption  board,  given  on  August  16  and  August 
20,  1917,  the  claimant  delivered  to  said  board  certain  filing  cases, 
minute  record  sheets,  loose-leaf  binders,  filing  jackets,  and  other  office 
supplies,  no  understanding  having  been  arrived  at  as  to  what  the 
price  for  same  should  be.  At  the  time  of  such  delivery  and  accept- 
ance of  the  goods,  claimant  billed  the  goods  at  the  same  price  charged 
other  district  exemption  boards,  which  price  was  not  complained  of 
by  any  other  of  said  boards  as  unreasonable.  District  board  No.  2 
refused  to  approve  the  bill  on  the  ground  that  the  prices  were  ex- 
cessive and  subsequently  disbanded,  leaving  this  bill  unpaid. 

3.  The  bill  showing  the  items  of  the  order  and  the  prices  which 
were  claimed  to  be  excessive  is  as  follows : 

1917. 

Aug.  16.  24  fiUng  cases  with  guide  cards,  at  $3.25 $78. 00 

Minute  record  sheets  for  6,000  claims 37.  50 

24  loose-leaf  binders  for  sheets  with  Index,  at  $3.25_-    78. 00 
3,000  filing  jackets  for  filing  paper,  at  $1.50  per  C 45. 00 

$238.50 

Aug.  20.  2  loose-leaf  binders  with  indexes 6.  50 

2  file  cases  for  draft  board  files  and  2  sets  guide  cards, 

at  $3.25 . 6.  50 

500  filing  jackets  for  documents,  printed 7.  50 

20.50 

259.00 
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4.  It  appears  from  the  affidavit  of  Parm  C.  Gilbert  that  the  goods 
mentioned  were  received  by  the  district  board  in  August,  1917 ;  that 
there  was  no  price  agreed  upon;  that  the  property  was  needed  for 
immediate  use  and  was  promptly  furnished  by  claimant  and  was  used 
by  the  Government  in  the  hands  of  the  district  board  during  the 
greater  portion  of  the  time  that  said  board  was  engaged  in  its  duties 
in  connection  with  the  draft  and  dealing  with  exemption  claims. 
And  it  appears  from  the  uncontroverted  statement  of  the  claimant 
that  the  prices  charged  therefor  are  reasonable  and  are  the  same 
prices  charged  other  similar  boards  in  Michigan,  who  found  no  fault 
with  the  prices  or  the  goods;  that  the  board  in  question  was  in  imme- 
diate need  of  these  supplies  and  claimant  hurried  them  out  to  ther 
board  without  written  contract  because  of  such  pressing  need. 

DECISION. 

1.  In  view  of  the  foregoing  facts  and  of  the  further  fact  that  the 
claimant  has  carried  this  account  since  August,  1917,  it  is  the  decision, 
of  this  Board  that  an  informal  agreement  within  the  meaning  of  the 
so-called  Dent  Act  exists  between  claimant  and  the  Government  for 
the  items  named  in  paragraph  3  of  the  findings  of  fact,  and  the 
claimant  is  entitled  to  fair  and  reasonable  compensation  therefor^ 
which  is  hereby  fixed  at  the  prices  named  in  said  paragraph. 

DISPOSITION. 

This  Board  will  make  a  statement  of  the  nature,  terms,  and  condi- 
tions of  the  agreement  and  Certificate  Form  C,  as  provided  in  Supply 
Circular  No.  17,  revised,  and  will  formulate  an  award  in  the  amount 
of  $259  and  transmit  the  same  to  the  appropriate  finance  officer,  to  be 
paid  to  the  claimant  herein  mentioned. 

Col.  Delafield  and  Mr.  Shaw  concurrinff. 
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Case  No.  2425. 

In  re  CLAIK  OF  HTJTTIO  SASH  A  DOOE  CO. 

1.  clahc  under  oene&al  o&der  103— resumption  of  formal  goh- 

TRACT. — Where  the  GoTemment  has  a  suspended  formal  contract  with 
a  mannfactnrer,  and  intends  to  direct  the  resumption  of  manufacture 
thereunder,  bnt  by  mistake  sends  the  teleg^ram  directing  the  resiunp- 
tion  -to  claimant,  who  has  no  contract,  who  manufactures  the  articles 
and  ships  them  (according  to  directions  addressed  to  the  contractor^ 
but  inclosed  in  an  envelope  directed  to  and  received  by  claimant), 
there  is  no  resumption  of  the  formal  contract. 

2.  ACT  OF  MARCH  2,  1919 — JURISDICTION. — Under  the  above  circumstances 

when  the  telegram  is  dated  subsequent  to  November  18,  1918,  there  is 
no  claim  for  adjustment  within  the  meaning  of  the  act  of  March  2,  1919, 
since  this  act  authorizes  only  the  adjustment  of  contracts  "  entered  into 
during  the  present  emergency  and  prior  to  November  12,  1918." 

3.  SALES— MISTAKE  IN  PARTIES— PRIVITY  OF  CONTRACT.— Where  goods 

are  ordered  of  one  person  and  supplied  by  another,  the  acceptance  and 
use  by  the  person  ordering  them  without  notice  that  they  have  not  been 
supplied  by  the  one  of  whom  they  were  ordered  creates  no  privity  of 
contract  between  the  person  ordering  the  goods  and  the  person  supply- 
ing them. 

4.  QUANTUM  MERUIT. — Where  under  the  above  circumstances  the  goods  or- 

dered are  not  accepted,  there  can  be  no  settlement  on  a  quantum  meruit 
basis. 

5.  CLAIM  AND  DECISION. — Claim  under  General  Order  103,  for  sash  slides 

manufactured  and  shipped  under  telegram  received  by  claimant,  but  in- 
tended for  another.    Held,  claimant  is  not  entitled  to  an  adjustment. 

Maj.  O'Xeill  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Orders,  Xo. 
103,  War  Department,  1918,  and  is  for  $29.18,  under  the  following 
circumstances : 

2.  On  February  19,  1919,  the  Chief  of  Construction  telegraphed 
claimant,  Huttig  Sash  &  Door  Co.,  of  St.  Louis,  Mo.,  as  follows: 

"  Referrinor  to  Eequisition  one,  Bureau  Order  five  eleven,  mill 
work  for  Leavenworth,  r^^',^?^?/?^- manufacture  immediately  but  hold 
for  further  shipping  instructions  one  hundred  fifty  sash  slides  eight- 
een five-eighths  by  two  and  five-eighths — five  naught.  Balance  of 
order  remains  suspended.  Wire  acknowledgment.  Letter  follows." 
928 
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3.  The  above  message  was  confirmed  by  letter  of  the  same  date 
and  properly  directed  to  the  claimant  at  his  correct  business  address 
in  St.  Louis. 

4.  The  claimant,  Huttig  Sash  &  Door  Co.,  of  St.  Louis,  Mo.,  did 
not  have  a  suspended  contract,  or  for  that  matter  any  contract  with 
the  Construction  Division,  but  the  Huttig  Mill  Work  Co.,  of  Kansas 
City,  Mo.,  did  have  such  a  contract,  and  the  telegram  and  lettei;  were 
sent  to  the  claimant  through  error. 

5.  Shipping  instructions  were  issued  under  date  of  February  17, 
1919,  and  while  the  envelope  was  addressed  to  claimant,  the  inclosure 
was  directed  to  the  Huttig  Mills  Works,  of  Kansas  City,  Mo. 

6.  The  supplies  were  manufactured  and  shipped  on  April  21,  1919, 
to  the  place  designated  in  the  instructions,  which  were  erroneously 
inclosed  in  an  envelope  directed  to  claimant,  but  were  refused  by 
the  Government  at  destination,  and  later,  after  due  notice  to  the 
claimant,  were  sold  by  the  carrier  for  storage  charges. 

DECISION. 

1.  This  claim  is  improperly  classified  as  a  General  Order  103 
claim,  as  the  facts  set  forth  above  do  not  constitute  a  contract  within 
the  meaning  of  section  3744,  United  States  Revised  Statutes,  or  the 
exceptions  thereto. 

2.  The  telegram  to  claimant  instructing  it  to  resume  production 
and  shipping  instructions  issued  later  do  not  constitute  a  contract. 

"  *  *  *  Where  goods  ordered  of  one  person  are  supplied 
by  another  the  acceptance  and  use  of  the  goods  without  notice  that 
have  been  supplied  will  not  create  a  privity  of  contract  between  the 
person  ordering  the  goods  and  the  person  supplying  them  *  *  *." 
{Barnes  v.  Shoemaker,  112  Ind.  512;  14  N.  E.  367.) 

3.  The  claimant  is  not  entitled  to  a  settlement  on  the  basis  of 
quantum  valebat,  since  the  goods  were  refused  by  the  Government. 

4.  The  claim  can  not  be  adjusted  under  the  act  of  March  2,  1919, 
known  as  the  Dent  Act,  since  this  act  only  authorizes  the  adjust- 
ment of  contracts  "entered  into  during  the  present  emergency  and 
prior  to  November  12,  1918." 

DISPOSITION. 

1.  This  Board  will  disallow  the  claim  in  accordance  with  this  de- 
cision and  transmit  the  same  to  the  Board  of  Contract  Review  and 
Claims  Board  of  the  Construction  Division  of  the  Army  for  ap- 
propriate action. 

Col.  Delafield  and  Mr.  Low  concurring. 
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Case  No.  2064. 

In  re  CLAIM.  OF  ANGELICA  JACKET  CO. 

1.  FACILITIES. — No  ag^reement  to  reimburse  a  contractor  for  macliixiery  and 

equipment  is  to  be  implied  from  a  representation  of  Government  needs, 
followed  by  a  request  to  hasten  production  under  an  existing  contract 
and  submit  bids  for  another  contract. 

2.  CLAHC  and  decision. — Claim  under  the  act  of  March  2,  1919,  based  npon 

an  implied  agreement  to  reimburse  claimant  for  machinery  and  equip* 
ment.    Held,  claimant  is  not  entitled  to  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919,  statement  of 
claim,  Form  B,  having  been  filed  under  Purchase,  Storage  and 
Traffic  Division,  Supply  Circular  No.  17,  the  amount  involved  be- 
ing $1,802.45  for  alleged  expenditures  in  providing  facilities  and 
machinery  for  the  manufacture  of  white  duck  coats  and  trousers 
under  an  alleged  agreement  between  claimant  and  ofiicers  and  agents 
acting  under  the  authority,  direction,  and  instruction  of  the  Secre- 
tary of  War. 

2.  Claimant  alleges  that  in  the  early  part  of  the  summer  of  1918^ 
Mr.  M.  M.  I^vy,  secretary  and  treasurer  of  the  Angelica  Jacket  Co. 
(the  claimant)  was  in  New  York;  that  the  said  M.  M.  Levy  was 
secretary  of  an  organization  known  as  the  White  Duck  Clothing 
Manufacturers;  that  while  in  New  York  he  talked  with  various 
civilian  employees  of  the  Light  Goods  Section,  Office  of  the  Quarter- 
master General,  New  York  City ;  was  told  that  the  Government  was 
hard  pressed  for  white  duck  coats  and  pants  for  hospital  use,  and 
in  his  capacity  of  secretary  of  the  foregoing  manufacturers'  organ- 
ization furnished  said  Government  employees  with  the  names  of 
manufacturers  in  that  line  who  might  be  able  to  supply  the  Govern- 
ment, but  did  not  include  in  such  list  the  name  of  the  Angelica 
Jacket  Co.,  because  at  that  time  the  Angelica  Jacket  Co.  were  filled 
up  with  orders  and  did  not  care  to  engage  in  Government  work. 

3.  That  it  was  represented  to  claimant  at  that  time  that  the  needs 
of  the  Government  were  far  beyond  the  production  and  that  it  was 
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the  duty  of  the  claimant  to  undertake  Government  work,  and  that 
claimant  should  enlarge  its  capacity  in  contemplation  of  orders  which 
would  unquestionably  follow. 

4.  Shortly  after  this  conversation,  namely,  on  or  about  July  19, 
1918,  the  claimant  began  to  order  machinery  and  other  equipment  in 
order  to  enlarge  its  capacity,  and  under  date  of  July  27,  1918,  re- 
ceived a  contract.  No.  4873-S,  from  the  Government,  which  was 
fully  performed ;  in  fact,  the  last  deliveries  were  made  in  the  latter 
part  of  October,  1918,  in  advance  of  the  time  provided. 

5.  On  October  7,  1918,  while  contract  No.  4873-S  was  in  course 
of  manufacture,  claimant  was  requested  by  Capt.  Mannigan,  Quar- 
termaster Corps,  assistant  to  depot  quartermaster,  St.  Louis,  to  in- 
crease production  (see  claimant's  Exhibit  No.  2,  p.  21,  Transcript), 
the  letter  reading  as  follows : 

"  1.  It  is  requested  that  you  increase  your  production  to  the  extent 
that  your  contract  will  be  completed  before  the  specified  time.  These 
garments  are  urgently  needed,  and  it  is  very  important  that  every 
effort  is  made  on  your  part  and  the  part  of  your  employees,  so  that 
contract  will  have  a  clean  record. 

"  2.  You  will  Irindly  notify  this  office  when  you  will  have  this  con- 
tract completed  and  also  advise  each  week  what  your  increased  pro- 
duction wiU  be.    Do  not  estimate,  but  give  exact  figures." 

6.  On  September  6  or  10,  1918,  claimant  received  an  invitation 
to  bid  on  a  contract  for  200,000  white  duck  coats  and  200,000  white 
duck  pants. 

7.  Bids  were  submitted  and  claimant  was  recommended  by  the 
officers  of  the  Government  for  an  award  (see  letter  Capt.  Manni- 
gan Oct.  24, 1918,  p.  32,  Transcript) ,  and  on  October  30,  1918,  claim- 
ant was  advised  that  formal  papers  in  contract  would  be  sent  within 
a  few  days  (see  letter  Oct.  30,  p.  36,  Transcript),  and  on  November 
13,  1918,  a  formal  contract.  No.  7570-S,  was  forwarded  to  the  claim- 
ant for  execution. 

8.  Nothing,  however,  was  done  under  this  contract,  the  same  be- 
ing suspended  owing  to  the  armistice. 

9.  No  claim  is  made  for  any  expenditures  on  thread,  material,  or 
labor  in  preparing  to  perform  this  contract,  the  instant  claim  be- 
ing solely  for  losses  alleged  to  have  been  incurred  by  reason  of  pro- 
viding machinery  and  equipment  during  June,  July,  August,  Sep- 
tember, and  October,  1918,  to  increase  plant  facilities  under  an 
alleged  agreement. 

DECISION. 

1.  Under  the  act  of  March  2,  1919,  an  agreement  may  be  either 
express  or  implied. 
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2.  No  express  agreement  is  alleged  and  absolutely  none  is  proven. 

3.  It  is  attempted  to  establish  an  implied  agreement  from  the  con- 
versation held  in  New  York  in  June,  supplemented  by  the  claim- 
ant's knowledge  of  the  Government's  needs  as  communicated  to  it 
by  the  fact  of  a  contract  having  been  awarded  July  27,  1918;  by 
claimant  being  requested  to  bid  on  200,000  coats  and  200,000  trou- 
sers on  September  6  or  10,  1918;  by  claimant  being  urged  on  Octo- 
ber 7,  1918,  to  hasten  its  production  on  the  contract  then  in  course 
of  performance. 

4.  Not  a  single  definite  statement  or  promise  is  alleged  to  have 
been  made  during  the  conversation  in  New  York  in  June.  The 
testimony  of  Oliver  S.  J.  Rice,  office  manager.  Light  Goods  Section, 
who  was  present  during  said  conversation,  shows  that  the  conversa- 
tion was  a  very  general  one : 

"  Q.  You  were  acquainted  with  the  Angelica  Jacket  Co.  in  a  gen- 
eral way,  were  you  not?    You  know  their  reputation? 

"A.  In  a  business  way. 

"  Q.  I  notice  in  the  second  paragraph  of  that  letter  you  state  '  due 
to  the  high  character  of  merchandise  this  firm  produced,  we  influ- 
enced them,  in  view  of  the  increasing  delinquency,  to  prepare  to  pro- 
duce coats  and  trousers  in  equal  quantities  for  the  Quartermaster 
Corps  of  the  United  States  Army.' 

"  >s^ow,  will  you  kindly  elaborate  and  tell  us  more,  if  you  can,  as  to 
w^hat  was  said  down  there  to  have  them  prepare  to  produce  increased 
facilities? 

"Lieut.  Col.  McKeeby.  If  vou  are  referring  to  any  particular 
<'onversation,  you  should  lay  a  foundation  in  a  regular  legal  way. 

"  Q.  (to  witness)  Did  you  have  any  personal  conversation  with 
any  of  the  officers  of  the  Angelica  Jacket  Co.  with  reference  to  their 
preparing  to  increase  their  facilities  for  coats? 

^*A.  Not  directly  with  any  particular  member  of  the  Angelica 
Jacket  Co.  as  a  member  of  the  Angelica  JTacket  Co. 

"Q.  What  do  you  mean  by  the  statement  'as  a  member  of  the 
Angelica  Jacket  Co.  V 

''A.  If  I  remember  correctly,  when  the  members  of  the  Angelica 
Jacket  Co.  were  present  there  were  some  manufacturing  associations 
present,  and  I  believe  at  the  time  he  was  in  New  York  there  was  some 
statement  made  relative  to  what  the  (xovernment  needs  would  be  on 
white  duck  clothing.  When  I  say  '  influenced '  I  will  define  that  to 
this  extent  and  modify  it  to  say  that  that  influence  went  so  far  as  to 
suggest  that  these  association  members  be  prepared  to  take  care  of 
the  Government  requirements,  arrange  their  business  accordingly. 

"  Q.  AVho  had  this  conversation  with  Mr.  Levy? 

"A.  I  could  not  say  that  any  particular  member  had  this  conversa- 
tion. It  was  just  a  friendly  "talk.  When  I  say  '  a  friendly  talk'— 
they  had  to  be  friendly  with  these  associations  to  get  production. 

"Q.  It  was  just  a  general  conversation  that  was  held  down  there? 

"A.  A  general  conversation."    (See  pp.  55,  56,  57,  58,  Transcript.) 

5.  The  affidavit  of  M.  ]M.  Lev3%  secretary  and  treasurer  of  the  An- 
gelica Jacket  Co.  (see  claimant's  Exhibit  No.  1,  p.  12,  Transcript), 
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and  the  testimony  of  the  Government  \  xspresentative  establish  beyond 
a  doubt  the  fact  that  the  said  conversation  was  general,  and  was  with- 
out intent  to  contract  for  any  additional  equipment  or  machinery. 

6.  The  invitation  for  bids  of  September  6  or  10,  1918,  the  recom- 
mendation for  an  award  made  by  John  Wiechers,  in  charge  of  pro- 
curement, white  duck  and  orderly  suits,  Clothing  and  Equippage 
Division-  is  explained  in  his  affidavit,  Grovernment  Exhibit  No.  9: 

"In  September,  1918,  pursuant  to  requisition  then  in,  new  bids 
ivere  asked  on  these  garments  from  various  concerns  throughout  the 
United  States.  Bids  were  entirely  voluntary  on  the  part  of  the  dif- 
ferent manufacturers,  who  handed  in  proposals.  In  no  case  was 
pressure  brought  to  bear  on  any  concern  to  make  a  bid.  After  care- 
ful consideration  of  all  bids,  it  was  recommended  by  the  writer  that 
the  Angelica  Jacket  Co.  be  awarded  a  contract  for  weekly  production 
of  1,0(W  coats  and  1,000  trousers  to  extend  over  the  period  of  12 
weeks.  This  recommendation  was  made  on  the  strength  of  reports, 
both  by  the  subject  concern  itself  and  Government  investigators  that 
such  firm  could  handle  this  contract  without  any  additions  to  their 
plant  or  extra  expenditures  for  the  purchase  of  machinery  on  their 
part." 

7.  In  affidavit  of  A.  M.  Wolf,  a  Government  employee  (see  Gov- 
ernment Exhibit  No.  12),  the  deponent  avers: 

"As  far  as  I  am  concerned,  they  were  never  authorized  to  pur- 
chase additional  machinery  for  the  purpose  of  filling  Government 
contracts." 

8.  No  agreement  to  pay  claimant  for  expenditures  made  for  ma- 
chinery or  equipment  can  be  implied  from  the  letter  of  Capt.  Manni- 
gan  of  October  30,  1918,  for  until  the  receipt  of  that  letter  claimant 
had  no  promise  of  an  award  and  the  expenditures  made  and  obliga- 
tions incurred  for  the  additional  machinery  and  equipment  were 
made  prior  to  that  date,  and  no  expenditures  were  made  or  obliga- 
tions incurred  upon  the  faith  of  any  agreement  which  may  have 
arisen  out  of  said  letter  of  October  30,  1918. 

The  act  of  March  2,  1919,  provides: 

"  That  the  Secretary  of  War  be,  and  is  hereby,  authorized  to  ad- 
just, pay  or  discharge  any  agreement,  either  express  or  implied, 
*  *  *  when  expenditures  have  been  made  or  obligations  have 
been  incurred  upon  the  faith  of  same  prior  to  November  12,  1918." 

The  Court  of  Claims  has  held : 

"Implied  contracts  in  fact  do  not  arise  from  demands  and  con- 
tentions of  parties,  but  from  the  common  understanding  in  the  ordi- 
nary course  of  business,  whereby  mutual  intent  to  contract  without 
formal  words  therefor  is  shown."  {Knapp  v.  U.  S.,  46  Ct.  Cls.  601.) 

9.  In  order  to  bind  the  Government  under  an  implied  contract 
to  pay  for  such  machinery  and  equipment,  the  facts  and  circum- 
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stances  laying  the  obligation  upon  the  Government  must  be  clear, 
definite,  and  precise. 

10.  No  agreement,  either  express  or  implied,  having  been  entered 
into  for  the  purchase  of  machinery  or  equipment,  claimant's  peti- 
tion for  relief  must  be  denied. 

DISPOSinOK. 

1.  A  final  order  denying  relief  will  issue. 
Col.  Delafield  and  Mr.  Averill  concurring. 
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Case  No.  471. 

In  re  CLAIM  OF  HIGH  CLOTHING  CO.  (INC.). 

1.  JITEISDICTION. — The  Board  of  Contract  Adjustment  has  no  jnrisdiction  to 
grant  relief  to  claimant  for  damages  grrowing  ont  of  a  formal  contract 
fnlly  performed. 

8.  ANTICIPATED  CONTSACT.^Where  claimant  kept  its  factory  idle  while 
waiting  to  perform  future  Government  contracts  it  is  not  entitled,  un- 
der the  act  of  March  2,  1919,  to  reimbursement  of  loss  thereby  sustained 
in  the  absence  of  evidence  showing  that  it  was  promised  or  given  such 
future  contracts. 

3.  CLAIM  AND  DECISION. — This  claim  arises  under  the  act  of  March  2,  1919, 
upon  the  theory  that  claimant  sustained  a  loss  by  waiting  for  material 
to  perform  a  formal  contract  and  by  holding  its  factory  in  Idleness  for 
the  purpose  of  performing  future  contracts.  Held,  that  the  Board  of 
Contract  Adjustment  has  no  Jurisdiction  to  grant  relief  growing  out  of 
formal  contracts  fully  performed  and  that  the  evidence  is  insufficient  to 
show  that  claimant  was  promised  or  given  any  future  contracts. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  claim  was  transmitted  to  this  Board  by  the  Claims  Board, 
Director  of  Purchase,  who  denied  the  claim.  The  claim  arises  under 
the  act  of  March  2,  1919.  Statement  of  claim.  Form  B,  has  been 
filed  under  Purchase,  Storage  and  Traffic  Division  Supply  Circular 
No.  17, 1919,  for  $27,793,  by  reason  of  an  agreement  alleged  to  have 
been  entered  into  between  the  claimant  and  the  United  States. 

FINDINGS  OF  FACTT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  Claimant  had  a  formal  contract  with  the  Governlnent,  No.  2135, 
dated  September  12,  1917,  and  expiring  by  its  terms  December  29, 
1917,  for  the  manufacture  of  65,000  cotton  breeches,  for  which  the 
Government  was  to  furnish  and  did  furnish  the  materials.  The 
manufacture  and  delivery  were  not  completed  by  the  claimant  until 
near  the  end  of  July,  1918. 

The  claimant  also  had  a  formal  contract,  No.  4156-N,  dated  June 
29,  1918,  and  expiring  by  its  terms  August  27,  1918,  for  the  manu- 
facture of  18,000  pairs  of  similar  cotton  breeches,  delivery  3,000  per 
week,  for  which  the  Government  was  to  furnish  and  did  furnish  the 
materials.  The  manufacture  and  delivery  of  the  goods  were  not 
completed  until  near  the  end  of  November,  1918  (p.  49,  Record) . 
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The  claimant  alleges  that  it  was  offered  other  and  additional  con- 
tracts during  the  autumn  of  1918,  which  were  never  executed  and 
upon  the  performance  of  which  it  had  never  entered. 

2.  Claimant  presents  a  claim  for  damages  by  reason  of  actions  to 
its  detriment  by  the  Government  between  May  1,  1918,  and  Novem- 
ber 12, 1918,  as  follows : 

{a)  22  weeks  idle  labor,  at  $351;  iwr  week $7,700.00 

{b)  22  weeks  paid  wages  to  idle  labor,  at  approximately  $125  per 
week 2,  550. 00 

(c)  Purchase  of  32  special  machines 4,343.00 

(d)  22  weeks*  profit  lost  on  average  output  of  3,000  pairs  per  week, 

a  net  profit  of  $20 13,200.00 

27, 793. 00 

An  analysis  of  the  above  claim  in  the  light  of  the  evidence  shows 
that  to  arrive  at  items  (a)  and  (&)  of  the  claim  for  idle  labor,  the 
22  weeks  are  made  up  as  follows: 

(1)  Idleness  of  factory  on  account  of  lack  of  material  from  May 
1,  1918,  to  July  10,  1918,  10  weeks,  and  idleness  for  lack  of  promised 
contracts  from  August  20,  1918,  to  November  12,  1918,  12  weeks; 
total,  22  weeks. 

In  the  interval  of  time  between  July  10,  1918,  and  August  20^ 
1918,  the  claimant's  factory  was  suffering  from  a  strike,  or  partial 
strike,  and  the  resulting  idleness  of  its  factory  during  this  period 
is  not  charged  against  the  Government. 

(2)  Item  (c)  of  $4,343,  a  charge  which  the  claimant  makes  for 
special  machinery,  is  shown  by  the  evidence  to  be  for  machinery 
purchased  both  for  use  in  the  formal  contracts  set  forth  in  item  1  of 
these  findings  of  fact,  and,  as  the  claimant  alleges,  partially  for  ma- 
chinery purchased  for  the  performance  of  the  expected  contracts. 
It  appears  in  the  claimant's  own  statement  submitted  with  its 
affidavit  after  the  hearing  and  sworn  to  on  February  2,  1920,  giving 
a  list  of  all  of  the  machines  and  placing  their  figures  at  $4,438.25, 
as  follows: 

"  The  above  machines  were  bought  special  for  the  prosecution  of 
the  two  contracts,  2135  and  4156-N,  during  the  period  of  beginning 
Sept.  12, 1917,  and  ending  Nov.  12, 1918." 

Claimant  alleges  that  most  of  its  original  invoices  have  been  lost, 
but  submits  five  of  them,  dated  respectively : 

Dec.  22,  1917 $300.00 

Dec.  31,  1917 6.^8.  75 

June  25,  1918 276,25 

July  6,  1018 175.00 

Sept.  23,  1918.  shipped  to  claimant  Aug.  1,  1918 192.00 

During  all  of  the  period  within  which  these  machines  were  pur- 
chased, either  the  formai  contract  No.  2135  or  the  formal  contract 
4126-N,  above  referred  to,  was  in  process  of  being  performed,  and 
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at  some  of  the  dates  of  purchase  both  of  them  were  in  process  of  per- 
formance. 

(3)  Item  (d)  is  for  profit  which  claimant  alleges  it  would  have 
made  if  its  factory  had  not  been  idle  at  the  times  set  forth  in  items 
(a)  and  (6),  as  analyzed  above;  for  the  first  10  weeks,  if  it  had 
not  been  delayed  on  account  of  lack  of  material,  and  during  the 
last  12  weeks,  as  above  analyzed,  if  it  had  been  given  the  expected 
contracts. 

3.  It  appears  that  a  strike,  or  a  partial  one,  was  called  in  the 
claimant's  factory  on  or  about  July  29,  1918.  The  conditions  exist- 
ing between  the  officers  of  the  claimant  and  the  labor  employed 
were  such  that  the  Government,  through  the  Administration  of 
Labor  Standards  for  Army  Clothing,  and  in  the  person  of  Prof. 
William  Z.  Ripley,  intervened  and  attempted  to  settle  the  labor 
dispute,  as  it  had  the  right  to  do  under  clause  11  of  the  formal 
written  contract  then  in  process  of  performance;  and  on  August 
3,  1918,  the  Administrator,  Prof.  William  Z,  Ripley,  issued  his 
decision  in  writing  and  delivered  the  same  to  the  claimant  and  to  the 
office  of  the  Director  of  Purchase.    The  decision  is  as  follows : 

August  3,  1918. 
decision — high  clothing  co.,  393  high  street,  newark,  n.  j. 

1.  It  is  ordered  that  all  workers  employed  previous  to  and  on  July 
29th,  not  now  so  employed,  shall  be  reinstated  at  their  former  jobs. 
Of  those  at  present  employed  who  are  necessarily  displaced,  it  is 
directed  that  preference  in  continued  employment  shall  be  given  to 
those  who  were  so  employed  previous  to  July  29.  This  action  is 
directed  without  reference  in  any  respect  to  the  particular  union  to 
which  any  worker  may  belong. 

2.  It  is  further  ordered  that  the  employer  immediately  take  steps 
to  enter  into  collective  bargaining  with  his  employees  after  this  rein- 
statement as  provided  for  by  the  National  War  Labor  Conference 
Board  on  March  29,  1918,  proclaimed  bv  the  President  on  April  8th, 
1918. 

3.  Should  no  agreement  as  to  wages  be  reached  between  the  em- 
ployer and  a  committee  of  his  own  workers,  duly  elected  by  them, 
the* matter  of  a  wage  scale  w-ill  be  taken  up  for  official  settlement  by 
the  Administration  of  Labor  Standards  for  Army  Clothing  under 
the  powers  delegated  to  it  by  the  Secretary  of  \Var  of  the  United 
States. 

(Signed)  Wm.  Z.  Ripley, 

Administrator, 

Later  it  was  found  by  the  Administrator  that  the  claimant  had  not 
complied  with  his  decision,  and  that  claimant's  officers  were  not 
showing  any  disposition  toward  compliance,  and  that  the  effect 
thereof  was  that  deliveries  to  the  Government  under  the  contract 
then  being  performed  were  being  delayed ;  and  thereupon  on  August 
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15,  1918,  the  Administration  of  Labor  Standards  for  Army  Cloth- 
ing, through  Prof.  William  Z.  Ripley,  Administrator,  rendered  a 
further  decision  reciting  the  decision  of  August  3,  1918,  above  set 
forth,  and  stating  that  that  decision  had  not  been  accepted  by  the 
claimant  in  good  faith;  that  the  claimant  was  continually  guilty 
of  deceptive  relations  with  its  employees,  and  that  by  reason  thereof 
the  interest  of  the  Government  was  being  sacrificed,  and  recom- 
mended that  no  other  Government  contracts  be  given  to  the  claimant. 
It  appears  that  by  the  action  of  the  Labor  Administration,  above 
set  forth,  the  claimant  became  incompetent  to  become  a  contractor 
for  the  Government  again  until  such  time  as  the  inhibition  might 
be  removed. 

4.  On  September  20, 1918,  a  meeting  was  held  at  the  Quartermaster 
General's  Office  in  Washington  for  the  purpose  of  considering  the 
relations  of  the  claimant  with  its  labor,  and  the  action  of  Prof.  Wil- 
liam Z.  Ripley,  Administrator,  with  reference  thereto.  The  confer- 
ence was  informal  and  the  claimant  was  not  present.  It  was  agreed 
at  that  conference,  in  substance,  that  the  inhibition  laid  upon  the 
claimant  with  reference  to  the  existing  contract,  and  with  reference 
to  again  being  available  for  contracts,  might  be  renewed  upon  Prof. 
Ripley's  recommendation  to  the  Director  of  Purchase  for  that  pur- 
pose, should  the  claimant  give  proper  assurances  to  Prof.  Ripley,  or 
to  the  Administration  of  Labor  Standards  for  Army  Clothing,  that 
it  would  thereafter  comply  with  the  rules  laid  down  by  that  admin- 
istration. 

Benjamin  Staw,  the  president  of  the  claimant,  was  not  at  the  con- 
ference, but  was  in  the  building  and  was  informed  of  the  resulting 
action. 

5.  On  October  1, 1918,  H.  F.  Ford,  Assistant  Administrator  of  the 
Administration  of  Labor  Standards  for  Army  Clothing,  addressed  a 
letter  to  the  claimant  as  follows : 

War  Department,  Office  of  the  Quartermaster  General  of  the  Army, 
Administration  of  Labor  Standards  for  Army  Clothing,  William 
Z.  Ripley,  Administrator. 

October  1, 1918. 
High  CriOTHiNo  Company, 

393  High  Street^  Newark^  New  Jersey, 
Attention  of  Mr.  Staw. 

Dear  Sir  :  The  other  day  I  met  you  in  the  elevator  at  109  E.  16th 
Street,  New  York  City,  at  which  time  you  stated  that  Dr.  Ripley  had 
reversed  his  decision  regarding  the  High  Clothing  Company.  1  wish 
to  correct  your  impression  regarding  Dr.  Ripley's  actions.  Dr. 
Ripley's  action  is  covered  in  the  following  memorandum : 

"At  a  conference  in  Washington  before  Maj.  TuUy  it  was  finally 
agreed  that  a  bid  for  a  new  contract  might  be  entertained  upon  assur- 
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ance  satisfactory  to  the  Administration  of  Labor  Standards  that  here- 
after its  decisions  would  be  faithfully  observed  in  all  particulars. 
Until  such  satisfactory  guarantees  are  given,  further  contracts  will, 
however,  be  withheld." 

Under  the  terms  of  this  memorandum  it  will  be  necessary  for 
you  to  submit  to  Dr.  Ripley  assurances  that  all  future  decisions  will 
be  fully  carried  out  if  occasion  should  arise  for  such  decisions  to  be 
given.  However,  I  can  not  reconcile  your  statement  that  Dr.  Ripley 
had  reversed  his  decision  rendered  under  date  of  August  15,  with 
satisfactory  guarsuitees  regarding  the  future,  inasmuch  as  the  state- 
ments which  you  made  are  not  borne  out  by  the  facts  in  the  case. 

I  trust  that  this  will  make  the  situation  entirely  clear  to  you. 
Very  truly,  yours, 

H.  F.  Ford,  Asst,  Administrator, 

And  received  thereto  the  reply  of  the  claimant  as  follows : 

October  7,  1918. 
Prof.  William  Z.  Ripley, 

Administrator  of  Labor  Standards  for  Army  Clothing. 

109  East  16th  St.,  N.  Y.  C, 
Dear  Prof.  Ripley  :  In  reference  to  the  communication  which  we 
received  from  Mr.  Ford,  I  wish  to  state  that  it  is  our  purpose  fuUv 
to  carry  out  the  provisions  of  the  contracts  and  to  comply  with  all 
the  rulings  made  by  the  Labor  Administrator.  It  has  always  been 
our  object  to  cooperate  with  the  Government,  and  we  desire  that 
every  opportunity  be  given  us  to  do  so. 
Very  truly,  yours, 

The  High  Clothing  Company, 
By  ; . 

On  November  6, 1918,  the  New  York  depot  of  the  Quartermaster's 
Office  of  the  Clothing  and  Equipage  Division  addressed  a  letter  to 
the  claimant  requiring  of  it  a  financial  statement,  which  they  re- 
quired in  most  cases,  and  especially  in  the  circumstances  in  which 
this  claimant  was  placed,  before  issuing  new  contracts. 

After  the  inhibition  placed  upon  the  claimant  from  becoming  a  new 
contractor  it  was  necessary,  in  order  that  the  inhibition  be  removed, 
that  the  Administration  of  Labor  Standards  for  Army  Clothing 
should  notify  the  Director  of  Purchase  of  his  findings,  or  of  the 
fact  that  the  claimant  had  complied  with  all  requirements  for  the 
removal,  and  then  it  was  within  the  functions  of  the  Director  of 
Purchase  to  remove  or  not  remove  the  inhibition  and  to  grant  or 
not  to  grant  new  contracts  through  his  various  agencies  as  might 
seem  to  him  best. 

Harry  L.  Wells,  Chief  of  the  Uniform  Branch,  Clothing  and 
Equipage  Division,  states  in  the  records  of  this  case  as  follows : 

"We  were  instructed  by  the  Bureau  of  Labor  Standards  of  the 
Clothing  Division  of  the  Army  not  to  negotiate  further  contracts 
with  the  High  Clothing  Company,  unless  and  until  they  acquiesced  in 
a  ruling  of  the  labor  arbitrator  in  labor  diflSculties  which  they  had 
had.    There  was  no  encouragement  from  any  officer  as  far  as  I  know 
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for  this  company  to  keep  its  orders  intact.  In  fact,  when  the  last 
bids  were  submitted  prior  to  the  signing  of  the  armistice,  this  firm 
was  still  disapproved  for  contracts,  both  by  the  Bureau  of  Labor 
Standards  and  the  New  York  Zone  Supply  Office." 

It  nowhere  appears  in  the  record  that  the  inhibition  placed  upon 
the  claimant  by  William  Z.  Ripley,  Administrator  of  the  Adminis- 
tration of  Labor  Standards  for  Army  Clothing,  was  in  fact  ever 
removed. 

6.  Claimant  based  its  expectation  of  future  contracts  or  its  al- 
leged informal  contracts  on  conversations  alleged  to  have  been  had 
with  Harry  L.  Wells,  Chief  of  the  Uniform  Branch  of  the  Clothing 
and  Equipage  Division,  on  September  23, 1918,  and  with  Bernard  F. 
Tully,  assistant  to  the  Chief  of  the  Clothing  and  Procurement  Sec- 
tion, Quartermaster's  Department,  some  time  after  October  10,  1918, 
both  of  whom  testified  in  eifect  that  no  contract  or  promised  con- 
tract was  given  to  claimant  after  September  20,  1918;  and  neither 
does  it  appear  anywhere  in  the  conversations  that  any  particular  con- 
tract was  entered  into  by  which  both  parties  to  it  were  bound. 

DECISION. 

It  can  not  be  stated  too  often  that  under  the  act  of  March  2,  1919, 
this  Board  has  jurisdiction  to  adjust  only  agreements,  express  ot 
implied,  not  executed  according  to  law,  entered  into  in  good  faith 
prior  to  November  12,  1918,  when  such  agreement  has  been  per- 
formed in  whole  or  in  part,  or  expenditures  have  been  made  or  obli- 
gations incurred  upon  the  faith  of  it.  It  appears  very  clearly 
(item  1,  findings  of  fact)  that  from  September  12,  1917,  until  near 
the  end  of  November,  1918,  the  claimant  was  at  work  continuously 
on  manufacturing  cotton  breeches  on  formal  contracts  These  con- 
tracts were  both  performed,  the  goods  manufactured  under  them 
were  delivered,  and  the  agreed  price  was  paid  for  them.  This  Board 
has  no  jurisdiction  to  deal  with  these  contracts,  or  to  make  any 
allowance  thereon  on  account  of  unliquidated  damages,  and  there- 
fore all  claims  made  by  the  claimant  on  account  of  them  for  loss 
on  account  of  idleness  of  its  factory,  or  lack  of  material,  or  the 
purchase  of  machinery,  or  profits  lost,  must  be  and  are  disposed  of 
against  the  claimant. 

According  to  the  claimant's  own  contention,  there  is  no  claim  made 
on  account  of  promised  contracts  or  on  account  of  an  informal  con- 
tract, except  such  as  may  have  been  entered  into  after  August  20, 
1918.  Aside  from  the  law  of  the  case  and  the  lack  of  jurisdiction 
on  the  part  of  this  Board  to  consider  the  same,  the  claimant's  con- 
tention that  its  factory  was  idle,  or  that  it  lost  anything  on  account 
of  the  purchase  of  machinery,  or  for  lack  of  material  in  May,  1918, 
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is  entirely  untenable  and  contradicted  by  its  own  testimony,  and 
never  should  have  been  made  before  this  Board. 

The  claimant  alleges  that  its  loss  of  time  prior  to  August  20, 1918. 
was  caused  by  lack  of  material  which  the  Government  promised  to 
furnish  it,  and  that  this  shortage  took  place  in  the  month  of  May, 
and  that  was  the  only  month  in  which  there  was  lack  of  material  to 
perform  its  contracts.  At  that  time  it  was  manufacturing  garments 
under  its  formal  contract  Xo.  2135,  dated  September  12,  1917, 
which  should  have  been  finished,  according  to  its  terms,  on  Decem- 
ber 29,  1917,  but  which,  in  fact,  was  not  finished  until  near  the  end 
of  July,  1918.  Its  own  testimony  (p.  60,  Record)  was  to  the  effect 
that  on  the  1st  day  of  May,  1918,  it  was  short  upon  its  contract  about 
1,000  pairs  of  breeches,  and  that  it  required  to  manufacture  the  1,000 
pairs  of  breeches  3,000  yards  of  material,  and  that  the  Government 
was  short  to  the  amount  of  about  3,000  yards  of  material,  and  that 
the  shortage  took  place  only  on  the  above-named  contract,  and  that 
there  was  no  shortage  on  the  formal  contract  No.  4156-N,  dated  June 
29,  1918. 

There  appears  in  the  testimony  a  statement  signed  "High  Clothing^ 
Company  by  M.  Straw,"  who  was  manager  of  claimant,  giving  a  com- 
plete list  of  all  of  the  material  received  by  the  claimant  on  contract 
No.  2135,  the  dates  of  the  receipt  of  the  material  by  it,  and  the  num- 
ber of  manufactured  articles  delivered  by  it  up  to  the  date  of  the 
instrument.  This  signed  statement  by  the  claimant  shows  that  it 
received  from  the  Government  to  apply  on  that  contract,  from  Octo- 
ber 5,  1917,  to  and  including  May  31,  1918,  180,589}  yards  of  O.  D. 
c-otton  clotli;  tmcl  that  it  rei'invod  during  th?  month  of  May  over 
25,132  yards  of  cotton  cloth.  That  it  received  from  the  Government 
between  October  5,  1917,  and  May  23,  1918,  44,346  yards  of  drilling, 
and  of  this  drilling,  the  claimant  received  in  the  month  of  May 
2,980  yards.  This  statement,  signed  by  the  claimant  company,  shows 
that  between  October  5,  1917,  and  May  31,  1918,  it  received  enough 
cotton  cloth  to  complete  the  entire  contract  for  65,000  cotton  breeches 
and  enough  more  so  that  1,524  yards  of  cotton  cloth  and  2,245  yards 
of  drilling  were  transferred  to  the  contract  No.  4156-N,  and  yet  this 
contract  2135  was  not  completed  by  the  claimant  until  near  the  end 
of  July,  1918,  while  contract  4156-N  was  not  completed  until  during 
November,  1918.  There  was  no  shortage  of  material  at  any  time 
on  either  of  the  formal  contracts  heretofore  described,  2135  and 
415^N.    (Item  1,  findings  of  fact.) 

The  above  considerations,  together  with  the  claimant's  own  state- 
ment that — 
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*'  the  above  machines  were  bought  special  for  the  prosecution  of  the 
two  contracts,  2135  and  4156-N,  during  the  period  of  beginning  Sep- 
tember 12,  1917,  and  ending  November  12,  1918," 

the  precise  time  within  which  it  was  performing  the  formal  con- 
tracts, disposes  clearly  of  the  claimant's  items  for  idle  labor,  $7,700 
and  $2,550,  and  also  of  its  supposed  loss  on  account  of  the  purchase 
of  22  special  machines,  $4,343.  (Findings  of  fact  2  (a)  {b)  (c).) 
As  to  the  claimant's  item  (d)  (findings  of  fact  2)  for — 

*'  22  weeks'  profit  lost  on  average  output  of  3,000  pairs  per  week  at 
net  profit  of  $20,  amounting  to  $13,200," 

w^e  hold  that  if  its  loss  of  profits  was  occasioned  by  the  idleness  of  the 
factory  during  the  selected  22  weeks  between  May  1,  1918,  and  No- 
vember 12, 1918,  so  far  as  the  same  was  loss  chargeable  to  the  formal 
contracts,  it  is  disposed  of  by  lack  of  jurisdiction  of  this  Board  to 
consider  it  at  all;  and  so  far  as  such  loss  of  profits  was  caused  on 
claimant's  alleged  informal  contracts  with  the  Government,  it  is 
specifically  excluded  from  allowance  by  the  terms  of  the  act  of 
March  2,  1919,  under  which  the  claimant  claims.  But  we  may  add 
also  that  even  if  the  Board  had  jurisdiction  to  consider  and  adjust 
such  loss,  it  is  so  evident  that  the  loss  was  not  caused  by  any  act  or 
acts  of  the  Government  that  the  claim  must  in  any  event  be  disal- 
lowed. Claimant's  counsel  at  the  hearing  admitted  the  correctness  of 
this  view  (pp.  10  and  11,  Record). 

2.  It  would  seem  that  the  decision  of  this  case  might  rest  upon 
the  above  considerations,  but  the  claimant  alleges  that  some  of  its 
loss — ^but  what  part  of  it  does  not  clearly  appear — was  caused  by  the 
payment  for  labor  while  its  factory  was  idle  between  August  20, 
1918,  and  November  12,  1918,  because  of  contracts  which  were  prom- 
ised to  it  during  that  time  and  which  were  not  forthcoming.  Why 
this  claim  should  be  made  in  view  of  the  fact  that  during  all  of  this 
time  it  was  working  under  the  formal  contract  No.  4156-N  is  difficult 
4;0  unaerstand,  but  it  is  placed  apparently,  partially  at  least,  upon 
the  ground  that  its  factory  was  not  working  to  its  full  capacity, 
though  the  evidence  on  that  branch  of  the  case  is  elusive  and  unsat- 
isfactory. 

It  appears  that  about  July  29,  1918,  labor  troubles  arose  in  the 
claimant's  plant  of  such  nature  that  deliveries  under  its  contract  No. 
4156-N  for  18,000  pairs  of  cotton  breeches  were  being  delayed  and 
that  the  garments  turned  out  by  its  dissatisfied  help  were  defective 
and  some  of  them  therefore  subject  to  rejection.  The  Government 
by  reason  of  and  under  the  authority  of  clause  11  of  that  formal 
contract  undertook  to  adjust  these  difficulties,  and  to  that  end  sent 
Prof.  William  Z.  Ripley,  of  the  Administration  of  Labor  Standards, 
Ofiice  of  Quartermaster  General  of  the  Army,  to  examine  into  the 
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matter  and  to  take  such  action  as  was  necessary  in  the  interest  of  the 
Government  to  overcome  the  difficulty.  It  is  not  necessary  to  go 
into  the  transactions  of  Prof.  Ripley  further  than  to  say  that  he 
found  such  conditions  to  exist  that  he  rendered  a  decision  August 
15, 1918,  which  rendered  the  claimant  incompetent  to  receive  further 
contracts  from  the  Government.  Subsequently  and  on  or  about 
September  20,  1918,  at  a  meeting  in  Washington  at  the  Office  of  the 
Quartermaster  General,  it  was  arranged  that  should  the  contractor 
comply  with  the  decision  rendered  by  Prof.  Ripley  and  should  it 
give  satisfactory  undertaking  to  comply  thenceforth  with  the  de- 
cision and  with  the  recoromendations  laid  down  by  the  Administra- 
tion of  Labor  Standards  for  Army  Clothing,  Prof.  Ripley  would 
recommend  to  the  Director  of  Purchase  that  he  remove  the  inhibition 
against  giving  the  claimant  further  contracts.  Thereafter  cor- 
respondence took  place  between  the  Administration  of  Labor  Stand- 
ards for  Army  Clothing  and  the  claimant  set  forth  above  (item  5^ 
findings  of  fact).  From  this  correspondence  it  appears  that  the 
claimant  did  not  give  its  undertaking  to  comply  with  the  rulings 
by  the  Administration  of  Labor  Standards  for  Army  Clothing  until 
October  7,  1918;  and  whether  or  not  this  Administration  ever  no- 
tified the  Director  of  Purchase  of  the  receipt  of  this  undertaking,  or 
whether  the  Director  of  Purchase  (the  only  officer  who  could  do  so) 
ever  removed  the  inhibition,  does  not  appear,  except  that  the  testi- 
mony of  Harry  L.  Wells,  Chief  of  th«  Uniform  Branch  of  the 
Clothing  and  Equipage  Division,  is  to  the  effect  that — 

"  At  the  time  when  the  last  bids  were  submitted  prior  to  the  sign- 
ing of  the  armistice  this  firm  (the  claimant)  was  still  disapproved 
for  contracts  both  by  the  Bureau  of  Labor  Standards  and  the  New 
York  Zone  Supply  Office." 

Claimant  alleges  and  bases  its  claim  on  the  allegations  that  the  in- 
hibition from  becoming  a  Government  contractor  was  removed  on  Sep- 
tember 20,  1918,  which  it  clearly  was  not,  and  that  it  was  between 
that  date  and  the  date  of  the  signing  of  the  armistice  when  it  entered 
into  the  informal  contracts  with  the  Government  upon  which  it  is 
basing  such  loss  as  occurred  to  it  after  August  20,  1918.  The 
strongest  statement  that  can  be  made  of  the  claimant's  supposed  in- 
formal contracts  is  probably  that  which  it  makes  for  itself  on  pages 
2  to  4,  inclusive,  of  its  statements  found  in  the  files  of  the  case, 
which  may  be  abstracted  as  follows : 

I  was  referred  to  the  New  York  Quartermaster  General's  Office  for 
new  business.  On  September  23, 1918, 1  called  on  Mr.  Wells  and  ex- 
plained the  situation,  that  the  controversy  with  Prof.  Ripley  wa3 
settled  and  that  the  High  Clothing  Co.  was  to  get  a  new  contract  im- 
mediately. I  explained  to  Mr.  Wells  that  we  had  over  100  employees 
waiting  for  the  work;  Mr.  Wells  replied  that  they  would  not  issue 
contracts,  but  advised  me  to  submit  a  proposal  for  any  quantity  of 
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wool  trousers,  and  stated  that  the  Government  was  to  manufacture 
four  and  a  half  million  pairs.     Relying:  on  this  statement,  I  bought  a 
new  factory  of  100  machines  and  submitted  a  bid  for  200,000  pairs 
of  wool  trousers  at  74  cents.     At  the  same  time  I  asked  Mr.  Wells 
whether  they  had  any  emergency  contracts,  and  his  answer   was 
*'  Xo";  and  added  that  we  must  wait  until  the  opening  of  the  bids. 
Other  contractors  were  getting  emergency  contracts.     At  the  same 
time  our  factory  of  over  100  peaple,  which  we  used  to  manufacture 
the  G5,000  pairs  of  cotton  breeches  had  to  go  around  idle.     (Xote. — 
They  were  still  engaged  on  formal  contract  4156-N.)     On  Septem- 
ber 25  we  wrote  a  special  letter  to  Mr.  Wells,  asking  him  to  give  us 
work  for  immediate  start.     And  again  I  called  on  him,  and  he  told 
me  that  all  new  contracts  for  which  bids  were  submitted  would  not 
be  ready  for  a  few  weeks,  and  advised  me  to  see  Mr.  TuUy  in  ref- 
erence to  the  manufacture  of  convalescent  suits,  because  he  said  they 
were  ready  to  issue  contracts  for  immediate  start  on  the  same.     I 
then  saw  Mr.  Tully,  and  he  advised  me  we  would  get  3,000   con- 
valescent suits  per  week  provided  we  could  make  them  at  $1  a  suit, 
and  I  agreed;  but  he  advised  me  that  we  should  wait  for  the  ap- 
proval of  the  new  factory  and  take  convalescent  suits  for  both  fac- 
tories.   We  waited  until  October  10,  when  the  factory  was  inspected 
and  approved.    Then  I  went  to  see  Mr.  TuUj'^  and  told  him  the  new 
factory  was  inspected   and   approved   and   we  were   ready   to    ac- 
cept contracts  for  convalescent  suits,  and  he  advised  me  that  Maj. 
Jones   had    sent   in   a   recommendation    against   us,   claiming    our 
latest  manufacture  was  defective.    Then  I  explained  to  Maj.  Jones 
the  whole  situation,  that  the  defective  goods  were  made  when  our 
people  were  on  strike  and  that  Prof.  Ripley  compelled  us  to  rein- 
state incompetent  employees.     I  asked  Maj.  Jones  to  search  our 
past  records  and  he  would  find  that  out  of  65,000  pairs  of  breeches 
delivered  we  had  only  four  pairs  of  rejects,  and  the  major  was  sat- 
isfied and  finally  wrote  a  letter  to  the  Quartermaster  General's  Of- 
fice explaining  my  statement.     The  following  day  (some  time  after 
October  10)  I  went  to  see  Mr.  Tully,  and  he  was  Satisfied  that  the 
High  Clothing  Co.  should  get  a  new  contract,  but  he  advised  me 
not  to  take  any  convalescent  suits  because  of  the  fact  that  the  bids 
for  wool  trousers  had  been  opened,  and  we  were  among  the  success- 
ful (lowest)  bidders.     And  finally  the  consequence  was  that  we  did 
not  get  anything  at  all  until  the  armistice  was  signed. 

The  above  testimony  is  relied  upon  by  the  claimant  as  establishing 
an  informal  contract  or  informal  contracts  upon  which  it  alleges  that 
all  of  its  loss  after  August  20, 1918,  was  based.  We  have  shown  that 
it  was  practically  impossible  for  any  of  claimant's  alleged  loss  to  have 
occurred  on  any  contracts  whatever  prior  to  August  20, 1918,  and  the 
above  testimony  falls  far  short  of  establishing  any  informal  contract 
whatever  by  which  either  the  claimant  or  the  Government  was  boimd 
to  the  other  to  do  anything,  or  upon  which  any  loss  could  have 
occurred  after  August  20,  1918,  to  the  end  of  the  period  stated  by 
*  laimant  within  which  its  loss  was  supposed  to  have  occurred. 
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Mr.  TuUy,  to  whom  the  claimant  referred,  testified  at  the  hearing 
that  there  never  was  an  informal  contract  between  the  claimant  and 
the  Government  and  that  there  never  was  one  promised  to  the  claim- 
ant. (Record,  p.  109  et  seq.)  Nor  does  the  claimant,  when  stating 
the  testimony  most  strongly  for  itself,  claim  that  there  actually  was 
such  a  contract.  On  these  considerations  the  claim  should  be  dis- 
allowed. 

DISPOSITION. 

The  claim  is  disallowed. 

Col.  Delafield  and  Mr.  Howe  concurring. 
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Case  No.  1859. 

In  re  CLAIM  OF  TWOHY  BROS. 

1.  CONSTEUCTION  OF  CONTEACT— EREORS  OF  CLAIMANT'S  EMPLOYEES. — 

Under  a  cost-plus  contract  the  Qoyernment  is  not  responsible  for  failnre 
of  claimant's  employees  to  collect  certain  snms  dne  claimant  from  its 
own  workmen. 

2.  SAME— COMMISSAEY  CONTEACT — SETTLEMENT  OP. — Where,   acting   on 

the  suggestion  of  the  ofiLcer  in  charge  of  construction,  claimant  oper- 
ated a  commissary  as  a  subcontract  and,  on  disapproval  of  this  course 
by  higher  authority,  settled  the  claim  of  the  subcontractor  by  employing 
him  as  manager  of  a  commissary  operated  directly  by  claimant,  and 
the  Oovernment  paid  for  the  redemption  of  outstanding  meal  and  bunk 
tickets  issued  by  the  subcontractor,  the  Government  has  no  further  lia- 
bility on  account  of  this  commissary  contract.  In  particular  it  is  not 
liable  to  claimant  for  a  sum  paid  by  claimant  to  the  subcontractor  after 
.  completion  of  the  prime  contract  in  settlement  of  all  claims  under  the 
subcontract. 

3.  SAME— SALARIES    OF    SUPERINTENDENT    AND    OFFICE    MANAOEK. — 

Where  such  salaries  were  expressly  included  in  the  contract  as  items  in 
the  cost  of  the  work  and  toward  the  end  of  operations  the  superintend- 
ent and  the  office  manager  were  relieved  and  their  assistants  promoted 
and  charged  with  the  duties  of  those  offices  as  well  as  their  former  du- 
ties, the  claimant  is  entitled  to  reimbursement  of  the  difference  be- 
tween the  salaries  of  the  higher  and  the  salaries  of  the  lower  positions, 
since  the  assistants  after  their  promotion  actually  received  the  salaries 
of  the  higher  positions. 

4.  CLAIM  AND  DECISION. — Claim  presented  in  accordance  with  General  Order 

103  comprising  a  number  of  items  and  based  upon  a  formal  contract  for 
construction  work  at  an  aviation  field.  Held,  claimant  is  entitled  to 
payment  on  some  of  the  items  as  above  indicated. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  claim  is  presented  in  accordance  with  General  Order  103^ 
War  Department,  1918,  and  is  for  $3,475.65,  under  the  following  cir- 
cumstances : 

2.  On  March  2,  1918,  claimant  entered  into  a  formal  written  con- 
tract. No.  484,  with  the  United  States  Government,  acting  through 
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Colonel  C.  G.  Edgar,  Signal  Corps,  United  States  Army,  for  the 
construction  work  at  March  Field,  Riverside,  Calif. 

3.  The  contract  was  fully  completed  and  on  October  2,  1919,  John 
Twohy,  president  of  claimant  company,  signed  and  delivered  to  the 
Government  a  release  from  any  and  all  claims  and  demands  what- 
soever, in  law  and  equity,  which  claimant  company  or  its  successors 
or  assigns  may  have  against  the  United  States,  but  reserving  what- 
ever rights  claimant  company  may  have  had  in  respect  to  certain  de- 
ductions. 

4.  The  claim  herein  is  presented  under  the  reservation  in  said  re- 
lease and  is  made  up  of  11  distinct  items,  which  for  convenience  will 
be  set  out  separately  and  so  considered. 

Item  Xo.  1.  Pay-roll  deductions,  $298.37. 

Item  No.  2.  Long-distance  telephone  call,  $4.60. 

Item  No.  3.  Additional  salary  to  Mr.  J.  C.  Donnelly,  $760. 

Item  No.  4.  Additional  salary  to  J.  L.  Horan,  $350. 

Item  No  5.  Commissary  advances,  $1,000, 

Item  No.  6.  Belease  of  commissary  contract,  $1,000. 

Item  No.  7.  Union  Hardware  &  Metal  Co.  invoices,  $29.28. 

Item  No.  8.  Overdeduction,  commissary  cash  receipts,  $44.50» 

Item  No.  9.  Riverside  Portland  Cement  Co.,  $53.93. 

Item  No.  10.  Payment  of  wages  to  Francesco  Castro,  $2.25. 

Item  No.  11.  Pacific  States  Electric  Co.,  $15.85. 

5.  Items  Nos.  7  and  9,  viz,  Union  Hardware  &  Metal  Co.  invoice, 
and  Riverside  Portland  Cement  Co.,  have  been  withdrawn  by  claim- 
ant and  will  not  be  considered  in  this  opinion. 

6.  Item  No.  1.  Pay-roll  deductions^  $298.37. — This  item  arose  out 
of  errors  made  by  the  contractor's  employees  in  failing  to  collect 
amounts  due  from  workmen  employed  on  the  work.  (See  aflSdavit 
of  W.  J.  Wiley,  auditor  for  claimant  company.) 

7.  Item  No,  2.  Long-distance  telephone  cally  $1^.60. — Claimant  has 
failed  to  show  either  by  testimony  or  by  receipt  from  the  telephone 
company  that  this  call  was  made  on  official  business  in  connection 
with  the  contract. 

8.  Items  Nos,  3  and  J^.  Additional  salary  to  J.  C.  Donnelly  and 
J.  L,  Horan. — These  items  may  be  considered  together,  as  they  both 
arise  out  of  the  same  transaction  and  the  same  evidence  is  applicable 
to  each  of  the  items.  During  the  construction  of  March  Field,  Capt. 
W.  H.  Carruthers  was  the  officer  in  charge  of  construction  at  March 
Field,  and  was  representing  the  contracting  officer.  During  the  lat- 
ter part  of  May,  1918,  the  work  was  nearing  completion  and  the 
office  and  field  forces  of  the  contractor  were  being  gradually  reduced. 
The  general  superintendent,  G.  W.  Boschke,  and  the  office  manager, 
W.  H.  Gosline,  were  released,  and  Mr.  Horan  and  Mr.  Donnelly, 
who  had  been  their  assistants,  were  promoted  to  sugc^e^  ^l^ejr^jg^l^ 
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to  carry  on  their  own  work  and  the  work  of  their  former  superiors. 
After  they  were  installed  as  general  superintendent  and  office  man- 
ager, respectively,  by  the  claimant  company,  the  matter  was  taken 
up  with  Capt.  Carruthers,  and  after  some  discussion  he  authorized 
an  increase  in  salaries  to  Messrs.  Horan  and  Donnelly  to  corre- 
spond with  the  salaries  formerly  drawn  by  Boschke  and  Gosline,  this 
increase  to  take  effect  from  the  time  they  assumed  the  duties  of  their 
former  superiors.  (See  affidavit  of  Capt.  Carruthers,  Government 
Exhibit  I.)  The  positions  formerly  held  by  Messrs.  Horan  and  Don- 
nelly were  abolished.  Afterwards  vouchers  for  shortage  of  pay  to 
Messrs.  Horan  and  Donnelly  were  presented  to  Capt.  Carruthers  and 
were  approved  by  him.  (See  Government  Exhibit  K.)  The  in- 
creased salaries  were  paid  to  and  the  money  received  by  Messrs. 
Horan  and  Donnelly.     (See  affidavit  of  W.  J.  Wiley,  Exhibit  D.) 

9.  Item  No.  5.  Commissary  advances^  $lfiOO. — During  the  month 
of  March,  1918,  on  or  about  the  23d,  Capt.  Carruthers  suggested  to 
the  contractor  (claimants  herein)  that  a  commissary  be  opened  and 
handled  as  a  subcontract  under  the  general  contractor.  Conforming 
to  this  suggestion  on  the  part  of  Capt.  Carruthers,  Twohy  Bros, 
entered  into  negotiations  with  the  Sullivan  Commissary  Co.,  and  a 
commissary  was  opened  and  meal  and  bunk  tickets  were  sold  to  the 
men.  Under  the  terms  of  this  agreement  the  Sullivan  Commissary 
Co.  w^ere  to  be  allowed  2  cents  per  meal  on  all  meals  served  to  the 
men.  In  the  early  part  of  April  this  action  was  disapproved  by 
the  Secretary  of  War  and  Twohy  Bros.,  claimants  herein,  were  or- 
dered to  operate  the  commissary  themselves;  but  in  order  to  com- 
pensate the  Sullivan  Commissary  Co.  for  services  actually  rendered 
under  the  agreement  disapproved,  D.  Sullivan,  of  the  Sullivan  Co., 
was  employed  as  manager  of  the  commissary  for  Twohy  Bros,  and 
placed  upon  the  pay  roll  in  the  capacity  of  manager  of  commissary 
as  of  the  date  of  the  original  opening  of  the  commissary,  to  wit, 
March  23,  1918,  and  rendered  services  as  such  manager  and  was  paid 
therefor.  Thus,  the  disallowed  agreement  was  canceled  and  merged 
in  the  subsequent  adjustment  and  any  obligation  arising  from  the 
2  cents  per  meal  basis  of  compensation  was  settled  by  accord.  It 
then  became  necessary  to  redeem  the  meal  and  bunk  tickets  which  had 
been  sold  to  the  men  by  the  Sullivan  Commissary  Co.,  and  this  was 
done,  the  Government,  as  appears  in  Exhibit  M,  Commissary  State- 
ment No.  37,  paying  the  sum  of  $1,420  to  redeem  these  outstanding 
tickets.  (Also  affidavit  of  Capt  Carruthers,  Exhibit  I.)  The  field 
auditor  for  the  Government,  Mr.  F.  A.  Byington,  testified  in  this 
connection  that  the  Sullivan  Commissary  Co,  had  been  credited  with 
all  meal  and  bunk  tickets  on  which  refunds  were  made.     (Tr.  p.  44.) 

10.  Item  No,  6,  Release  of  commissary  contro/ct^  SlWOr^n  the 
completion  of  the  contract  there  was  a  controversy  between  Twohy 
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Bros.,  contractors,  the  claimant  herein,  and  Mr.  D.  Sullivan,  of  the 
Sullivan  Commissary  Co.,  the  Sullivan  Commissary  Co.  demanding 
additional  payment  from  Twohy  Bros.  In  settlement  of  this  con- 
troversy, Mr.  John  D.  Twohy,  president  of  claimant  company,  en- 
tered into  an  agreement  with  Mr.  Sullivan  whereby  Twohy  Bros, 
agreed  to  assume  all  responsibilities  in  connection  with  their  original 
agreement  with  Sullivan  Co.  to  operate  the  commissary  and  to  pay 
Sullivan  $1,000.  (Affidavit  of  Capt.  Carruthers  and  statement  of 
John  D.  Twohy,  Exhibit  F.) 

11.  Item  No,  8.  Overdeduction^  commissary  cash  receipts^  $^.50. — 
On  this  item  Mr.,F.  A.  Byiiigton,  field  auditor,  testified  (Tr.  p.  51) 
that  there  was  an  error  in  bookkeeping  and  that  this  $44.50  was  de- 
ducted improperly  and  that  claimant  was  entitled  to  that  sum  of 
money. 

12.  Item  No,  10,  Wages  of  Framx^esco  Castro^  $2.25, — ^This  item 
of  $2.25  is  for  unclaimed  wages  to  an  employee  who  failed  at  the 
time  of  payment  to  appear  and  collect  his  money,  and  this  money 
was  afterwards  paid  to  him,  as  appears  from  the  cancelled  check  in 
the  files.  The  field  auditor,  Mr.  F.  A.  Byington,  testified  that  this 
is  an  accurate  and  proper  charge  against  the  Government.  (Tr. 
p.  52.) 

13.  Item  No.  11.  Pacific  States  Electric  Co.^  $15.85. — ^During  the 
progress  of  the  work  at  March  Field  certain  goods  were  ordered 
from  the  Pacific  States  Electric  Co.  at  Los  Angeles,  Calif.,  to  be 
shipped  by  freight  to  Alessandro,  the  station  nearest  March  Field. 
The  Pacific  States  Electric  Co.  did  not  have  the  goods  in  stock  and 
ordered  them  from  San  Francisco,  shipped  by  express.  The  goods 
were  shipped,  and  this  bill  is  for  the  express  charges  from  San  Fran- 
cisco to  Alessandro.  The  express  charges,  amounting  to  $15.08,  were 
approved  by  Capt.  Carruthers,  officer  in  charge,  but  the  freight 
charges  of  77  cents  were  disapproved. 

DECISION. 

1.  This  Board  is  of  the  opinion  that  as  to  items  Nos.  1,  2,  5,  and  6, 
no  relief  can  be  granted  for  the  following  reasons : 

2.  Item  No,  1.  Pay-roll  deductions^  $298£7. — ^The  Government  is 
certainly  not  responsible  for  errors  of  claimant's  own  employees. 

3.  Item  No,  2.  Long -distance  telephone  call^  $4.60. — No  evidence 
has  been  produced  to  show  that  the  telephone  call  was  on  official  busi- 
ness in  connection  with  the  contract. 

4.  Item,  No,  5,  Com/missary  advances^  $lfiOO. — As  to  the  redemp- 
tion of  the  meal  and  bunk  tickets,  the  evidence  clearly  shows  that  the 
Government  has  advanced  the  money  and  has  paid  for  all  of  these, 
and  that  there  is  nothing  now  due  from  the  Government  for  the  re- 
demption of  any  of  these  meal  or  bunk  tickets.  Digitized  by  V^OOqIc 
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5.  Item  No,  6.  Release  of  commissary  contract^  SlfiOO. — ^It  ap- 
pears that  this  item  of  $1,000  paid  by  Twohy  Bros,  to  the  Sullivan 
Commissary  Co.  was  a  private  settlement  on  a  private  agreement 
between  the  contractor,  claimant  herein,  and  the  Sullivan  Commis- 
sary Co.,  and  that  the  Government  is  not  liable  either  to  the  Sullivan 
Commissary  Co.  or  to  Twohy  Bros.,  claimant  herein,  for  the  same. 

This  Board  is  also  of  the  opinion  that  as  to  items  3,  4,  8,  10,  and 
11,  claimant  is  entitled  to  relief,  for  the  following  reasons: 

6.  Items  3  and  4-  Additional  salary  to  J.  C,  Donnelly j  office  man- 
ager^ and  J,  L,  Horan^  general  superintendent. — ^The  contract  pro- 
vides specifically  for  salaries  of  superintendents  and  employees  of 
contractor's  field  offices. 

"  Article  II.  Cost  of  the  work, — The  contractor  shall  be  reimbursed 
in  the  manner  hereinafter  described  for  such  of  its  actual  net  ex- 
penditures in  the  performance  of  said  work  as  may  be  approved  or 
ratified  by  the  contracting  officer  and  as  are  included  in  the  follow- 
ing items. 

"  (/)  Salaries  of  resident  engineers,  superintendents,  timekeepers,, 
foremen,  and  other  employees  at  the  field  offices  of  the  contractor  in 
connection  with  said  work." 

The  two  men  were  employed  as  general  superintendent  and  office 
manager,  respectively.  Such  employment  and  the  amount  to  be  paid 
for  the  respective  positions  was  approved  by  Capt.  Carruthers,  officer 
in  charge  of  construction,  the  representative  of  the  contracting 
officer.  The  fact  that  the  two  men,  who  had  previously  filled  the 
positions  of  general  superintendent  and  office  manager,  were  re- 
lieved and  Donnelly  and  Horan,  who  had  been  assistants,  were  pro- 
moted and  were  performing  each  the  duties  of  both  principal  and 
assistant  in  the  respective  positions  did  not  abrogate  the  major  posi- 
tions. The  change  was  in  the  interest  of  the  Government,  was  ap- 
proved by  the  authorized  officer  in  charge,  and  was  not  only  fair 
and  equitable  but  was  within  the  strict  terms  of  the  contract.  Article 
XV  provides : 

"  It  is  understood  and  agreed  that  wherever  the  words  '  contract- 
ing officer '  are  used  herein,  the  same  shall  be  construed  to  include  his 
successor  in  office,  any  other  person  to  whom  the  duties  of  the  con- 
tracting officer  may  be  assigned  by  the  Secretary  of  War,  and  any 
duly  appointed  representative  of  the  contracting  officer." 

Captain  William  H.  Carruthers,  Signal  Corps,  was  the  officer  in 
charge  of  construction. 

7.  Item  No,  8,  Overdeduction,  com/missary  cash  receipts^  $44,60,-- 
This  item  arose  through  an  error  in  bookkeeping  on  the  part  of  the 
Government  officers  and  is  due  the  contractor  and  should  be  settled. 

8.  Item  No,  10.  Wages  of  Francesco  Castro^  $2.26. — ^The  Govern- 
ment received  the  benefits  of  the  work  of  Francesco  Castro  and  the 
amount  of  item  No.  10  was  paid  by  the  contractor  to  him,  but  was 
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not  figured  in  the  settlement  with  the  claimant,  and  should  be  now 
settled  by  the  Government. 

9.  Item  No,  11.  PacifiG  States  Electric  Co.,  $16.85.— This  item 
was  approved  by  the  oflScer  in  charge  for  the  sum  of  $15.08  at  the 
time  that  it  was  incurred  and  should  have  been  included  in  the  settle- 
ment with  contractor. 

DISPOSITION. 

The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Air  Service,  for  appropriate  action  in  ac- 
cordnnce  herewith. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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Case  No.  1711. 

In  re  CLAIM  OF  McCOED  MANUFACTITEINO  CO.  (INC.). 

1.  SUPPLEMENTAL  AQREEMENT-^-INFOaMAL  CONTRACT  FOR  EXTRA 
ITNITS  AND  PARTS. — Where  claimant  had  entered  into  a  formal  con- 
tract to  furnish  the  United  States  Qovernment  with  a  quantity  of  radi- 
ators and  fan  units  complete  and  it  was  later  agreed  to  amend  said 
contract  by  supplemental  contracts  which  were  agrreed  upon  but  never 
executed  by  reason  of  the  signing  of  the  armistice,  the  agreements  to 
have  been  embodied  in  the  supplemental  contracts  constituted  an  in- 
formal contract,  within  the  meaning  of  the  act  of  March  2,  1919. 

8.  CLAIM  AND  DECISION.— This  claim  for  $106,053.41  arises  under  the  act 
of  March  2,  1919,  upon  the  theory  that  certain  amendments  to  a  writ- 
ten contract  were  agreed  upon  but  never  executed  and  that  claimant 
suffered  loss  by  reason  of  the  suspension  thereof.  Held,  that  the  agree- 
ments which  were  to  be  embodied  in  the  supplemntal  contracts  con- 
stituted an  informal  contract  under  the  act  of  March  2,  1919,  between 
the  parties  and  that  the  claimant  is  entitled  to  reimbursement. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

1.  This  claim  was  submitted  to  this  Board  as  a  Class  B  claim 
through  the  Ordnance  Claims  Board  and  from  the  Detroit  Claims 
Board,  for  determination  as  to  whether  or  not  there  exists  an  agree- 
ment relative  to  extra  complete  units  and  extra  assembled- parts  man- 
ufactured by  the  claimant  and  not  covered  by  the  original  contract 
or  any  of  the  written  supplements  thereto.  The  amount  of  this 
claim  is  $106,053.41. 

2.  On  April  18,  1918,  the  Procurement  Division,  Ordnance  Depart- 
ment, issued  War  Order  P6173-1231ME  of  same  date  to  claimant, 
calling  for  4,440  complete  radiators  and  fan  units  (meaning  4,440 
assembled  radiators  and  4,440  assembled  fans)  for  6-ton  special 
tractors  at  a  price  of  $186.20  each.  This  contract  was  completely  per- 
formed, the  full  number  of  units  being  delivered  and  contractor  paid 
for  same,  with  the  exception  of  5  per  cent  of  the  total  price,  amount- 
ing to  about  $30,000,  which  was  withheld  by  the  Government  under 
line  24  on  page  1  of  the  contract.  This  amount  is  still  unpaid  pend- 
ing adjustment  of  this  claim. 
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3.  On  May  14, 1918,  the  claimant  received  a  letter  and  list  of  spare 
parts  signed  by  F,  M.  Seig,  captain,  Ordnance  Keserve  Corps,  order- 
ing an  additional  15  per  cent  (666)  assembled. radiators  and  (666) 
assembled  fans. 

4.  On  May  31,  1918,  claimant  received  a  written  order  from  G. 
Hutchinson,  major,  Ordnance  Keserve  Corps,  calling  for  an  addi- 
tional list  of  loose  spare  parts  for  radiator  repairs  and  fan  repairs. 

5.  On  July  9,  1918,  claimant  received  from  F.  M.  Seig,  captain, 
Ordnance  Department,  a  letter  increasing  the  number  of  additional 
assembled  radiators  ordered  to  20  per  cent  of  the  original  con- 
tract  (888). 

6.  In  October,  1918,  claimant  received  a  supplemental  contract 
dated  September  26,  1918,  covering  the  loose  spare  parts  for  radia- 
tor repairs  and  fan  repairs,  hereinbefore  referred  to  in  paragraph  4, 
but  which  failed  through  error  to  include  the  888  additional  as- 
sembled radiators  and  666  additional  assembled  fans  referred  to  in 
paragraphs  3  and  5,  above.  The  terms  of  this  supplemental  contract 
also  increased  the  price  by  reason  of  substituting  heavier  copper 
tubing  in  radiators,  at  Government  instance,  to  be  paid  for  complete 
radiators  and  fan  units  (one  assembled  radiator  and  one  assembled 
fan  each)  to  $193.85  each,  instead  of  $186.20  each,  as  in  the  original 
contract.  The  price  of  one  assembled  radiator  and  one  assembled 
fan,  according  to  this  revised  price,  would  be  $155.81  and  $38.04  each, 
respectively. 

7.  The  fact  that  the  888  assembled  radiators  and  the  666  assembled 
fans  had  not  been  included  in  the  supplemental  contract  was 
promptly  called  to  the  attention  of  the  Government  by  the  claimant. 
The  record  indicates  that  it  was  the  intention  of  both  parties  that 
an  additional  supplemental  contract,  to  cover  the  two  items  last  a1)ove 
mentioned,  should  be  entered  into  as  is  evidenced  by  a  letter  written 
from  the  claimant's  representative  in  Washington  to  claimant,  under 
date  of  October  31,  1918. 

8.  A  staff  report  of  the  District  Claims  Board,  Detroit,  appears 
on  the  file,  which  shows  all  the  material  involved  in  the  claim  and 
its  place  of  location  and  recommends  settlement  in  the  amount  of 
$54,584.04,  which  does  not,  of  course,  include  the  item  of  about 
$30,000  withheld  on  the  original  contract  as  mentioned  in  paragraph 
2  above,  which  item  is  stated  in  said  report  to  have  been  eliminated 
from  this  claim  entirely,  to  be  disposed  of  by  the  Finance  Division. 

DECISION. 

The  evidence  conclusively  shows  that  the  manufacture  of  the  two 
items  referred  to  in  paragraphs  3  and  5  hereof  was  authorized  by 
the  Government;  that  the  .failure  to  cover  these  items  at  the  in- 
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creased  price  mentioned  in  the  supplemental  contract  of  September 
26,  1918,  was  an  error  of  omission  which  it  was  the  intention  of  the 
Government  to  correct,  when  the  armistice  intervened.  This  Board, 
therefore,  holds  that  an  informal  agreement  within  the  meaning  of 
the  Dent  Act  exists  between  the  Government  and  the  claimant  under 
which  the  claimant  has  incurred  obligations  and  made  expenditures 
for  which  it  is  entitled  to  be  reimbursed. 

DISPOSITION. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Ordnance  Department,  for  action  in  the  manner  pro- 
vided in  subdivision  (<7),  section  6,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  367. 

In  re  CLAIH  OF  OOTTLD-lKEaSEaEATr  CO. 

1.  CANCELLATION. — ^Where  claimant  enters  into  a  contract  with  the  Oovern- 

ment  to  purchase  certain  mannfactnred  articles  and  thereafter,  by  mn- 
tnal  asrreement,  this  contract  is  cancelled,  the  Government  is  not  liable 
for  material  theretofore  procured  to  perform  said  contract,  notwith- 
standing the  fact  that  at  the  time  of  cancellation  claimant  was  told  that, 
in  view  of  such  cancellation,  it  would  be  given  special  preference  in  the 
event  of  future  orders  being  placed  for  similar  articles. 

2.  CONTRACT. — Where  claimant  had  on  hand,  at  the  time  of  the  armistice, 

certain  completed  articles,  and  it  is  n6t  shown  that  it  had  the  promise 
of  the  Government  for  any  specific  orders  for  same,  there  is  no  liability 
on  the  part  of  the  Government  under  a  contract,  express  or  implied,  for 
the  value  of  said  articles  or  any  part  thereof. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

NAME  AND  ORIGIN  OF  CLAIM. 

1.  This  case  comes  up  on  a  petition  for  rehearing  filed  by  the  claim- 
ant subsequent  to  the  decision  of  this  Board  of  December  6,  1919, 
denying  claimant's  claim  as  set  forth  in  its  then  petition.  It  is  con- 
venient to  restate  the  facts. 

2.  The  claimant  filed  a  Class  B  claim  under  act  of  March  2,  1919, 
according  to  Purchase,  Storage,  and  Traffic  Division  Supply  Circular 
No.  17  (1919),  for  $28,921.08,  less  $8,638.93  for  salvage,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

3.  At  the  hearing  of  this  case  on  September  4,  1919,  the  claimant 
alleged  that  on  or  about  July  25,  1918,  Capt  Charles  B.  Price,  pro- 
curement officer.  Hardware  Section,  Equipment  Division,  Ordnance 
Department,  ordered  orally  from  it,  through  its  secretary,  Mr.  E.  A. 
Merriam,  3,000,000  "  D  "  rings  and  5,000,000  strap  loops;  that  there- 
after, on  or  about  September  18,  1918,  the  claimant  and  the  Govern- 
ment, represented  by  Mr.  W.  F.  Fusting,  Chief  of  the  Small  Tools 
and  Chest  Branch,  Hardware  Section,  Capt.  Price,  and  Mr.  Oliver 
A.  Lanchantin,  who  at  that  time  was  preparing  himself  to  succeed 
Capt.  Price,  mutually  agreed  to  cancel  the  said  verbal  order ;  that  at 
the  same  time  the  claimant  was  assured  by  the  representatives  of 
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the  Government  that  it  would  be  given  special  consideration  on  fu- 
ture business,  })r()viding  prices,  quality,  and  production  were  satis- 
factory. It  was  further  developed  that  en  or  about  September  18» 
1918,  the  claimant  was  given  an  oral  order  for  2,300,000  strap  loops 
and  812.314  "  I)  "  rings,  for  which  it  was  paid-in  full  by  the  Gov- 
ernment. The  claimant  alleged  further  that  acting  upon  the  infor- 
mation it  received  from  Capt.  Price  in  July,  1918,  it  proceeded  to 
procure  the  raw  materials  that  would  be  required  in  fulfilling  said 
order  for  rings  and  loops.  The  claimant  was  denied  relief  by  the 
Board  on  the  ground  that  the  alleged  verbal  order  of  July  25  w^as 
mutually  canceled. 

4.  The  petitioner  requested  a  rehearing  for  the  purpose  of  further 
developing  its  case  on  the  theory  that  Mr.  Lanchantin  made  certain 
representations  and  statements  subsequent  to  September  18,  1918, 
upon  the  faith  of  which  the  claimant  alleges  it  incurred  certain 
expenditures  and  obligations,  for  which  it  is  now  seeking  compensa- 
tion from  the  Government.  The  petition  for  rehearing  was  referred 
to  the  Standing  Committee  on  Rehearings  of  the  Board,  which 
recommended  that  the  claimant  be  given  an  opportunity  to  present 
any  further  evidence  that  it  may  have  bearing  upon  its  relations  with 
Mr.  Lanchantin  and,  if  possible,  to  develop  its  case  subsequent  to 
September  18,  1918. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  Claimant  is  now  seeking  to  recover  the  sum  of  $39,537.93  for 
finished  articles,  articles  in  process,  and  raw  materinls  on  hand,  less 
$19,255.78  for  salvage.  The  items  of  the  claim  are  briefly  sum- 
marized as  follows : 

Finished   goods $15,  700.  00 

Wire  on  hand 10,220.00 

Solder   on   hand 258.  00 

Wire   on   order 13,159.93 

Miicliine  cutting  and  forming 200.00 

Total    claimed 39,  537. 93 

Salvage : 

Finished    goods $3,  878.  93 

Wire  on  hand 4,760.00 

Wire  on  order 10,016.85 

Deductions   19,  255.  78 

Net  claim 20, 282, 15 

2.  The  claimant  alleges  that  its  secretary,  Mr.  E.  A.  Merriam. 
had  several  conferences  with  Mr.  Lanchantin  during  the  latter  part 
of  September,  October,  and  November,  1918,  and  that  at  sevjeral  of 
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these  conferences  Mr.  Lanchantin  instructed  its  secretary  to  con- 
tinue the  manufacture  of  strap  loops  and  "  D  "  rings,  to  increase 
production  as  much  as  possible,  to  keep  up  production  at  fullest 
capacity,  and  that  a  formal  order  would  come  through. 

3.  Mr.  Lanchantin  testified,  in  substance,  that  the  first  conference 
with  Mr.  Merriam  at  which  he  told  him  to  continue  the  manufacture^ 
of  "  D  "  rings  and  strap  loops  was  about  October  10,  1918,  and  that 
he  repeated  these  instructions  at  one  or  two  subsequent  conferences. 
Mr.  Lanchantin's  testimony  with  respect  to  these  conferences  is  in 
part  as  follows: 

"  Q.  *  *  *  Do  you  remember  what  you  said  to  Mr.  Merriam 
with  reference  to  keeping  up  production,  or  if  you  urged  him  or 
requested  him  to  keep  up  production? 

"Mr.  Lanchantin.  In  that  conversation? 

"  Q.  In  these  conversations  that  you  had  subsequent  to  September 
18,  1918. 

"  Mr.  Lanchantin.  In  that  telephone  conversation  *  *  * 
about  the  middle  of  October,  I  am  fairly  positive  that  I  did  suggest 
to  him,  and  I  don't  remember  my  exact  words,  whether  it  was  a 
suggestion,  or  request,  or  just  what  it  was,  but  I  did  certainly 
suggest  in  some  way  or  other  that  he  keep  up  production  all  possible. 

"  Q.  Keep  up  all  possible  production?  Why  did  you  make  that 
suggestion  to  him,  Mr.  Lanchantin? 

"  Mr.  Lanchantin.  I  made  that  suggestion  because  I  knew  of  the 
quantity  of  material  that  was  anticipated  to  be  placed  because  of 
the  requisitions  I  had  in  hand  and  the  recommendations  I  had  not 
yet  made  out,  and  because  of  the  fact  that  I  knew  he  had  the  raw 
material  on  hand  to  keep  up  production  with,  and  the  quantities 
were  so  large  on  the  recommendations  that  I  intended  to  place  that 
I  was  fairly  certain  that  we  could  utilize  his  production.  (Tran- 
script, pp.  123  and  124.) 

"  Q.  At  this  conversation,  which  was  probably  prior  to  October 
16,  did  you  tell  Mr.  Merriam  to  go  ahead  and  Jkeep  up  to  full 
capacity,  keep  up  production? 

"  Mr.  Lanchantin.  Do  you  mean  the  verbal  conversation  while 
in  the  office? 

"  Q.  Yes. 

"  Mr.  Lanchantin.  I  probably  did. 

"  Q.  Well,  do  you  remember  whether  you  did  or  not? 

"  Mr.  Lanchantin.  In  fact,  I  am  sure  I  did  at  that  time,  because 
every  manufacturer  that  came  in  around  that  time  I  told  him  the 
same  thing,  provided  he  had  the  raw  materials  to  do  it  with. 

"  Q.  Provided  he  had  raw  materials  to  do  it  with  ? 

"  Mr.  Lanchantin.  Yes. 

"  Q.  Even  though  they  did  not  have  an  order  and  you  were  not 
in  a  position  to  give  them  an  order  or  give  them  any  definite  in- 
formation as  to  the  recommendation  that  you  would  make,  yet  yoi* 
did  say  to  Mr.  Merriam  and  others  along  about  this  time  for  them 
to  keep  up  production? 

"Mr.  Lanchantin.  Yes,  sir;  I  did. 
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"Q.  And  to  go  right  ahead  manufacturing  D  rings  and  strap 
loops  'i 

"Mr.  Lanchantin.  Yes;  and  D  rings  and  strap  loops  in  particu- 
lar.    *     ♦     *     (Transcript,  pp.  129  and  130.) 

"  Q.  When  was  your  first  conversation  with  Mr.  Merriam  in  which 
you  told  him  to  keep  up  full  production? 

"Mr.  Lanchantin.  Why,  it  was  somewhere,  I  presume,  around 
the  10th  of  October.  It  was  somewhere  in  that  week."  (Transcript, 
p.  134.) 

4.  The  claimant  alleges  that  all  raw  materials  on  hand  at  the  time 
of  the  signing  of  the  armistice,  and  for  which  it  is  now  seeking  reim- 
bursement, were  ordered  upon  the  faith  of  assurances  and  instruc- 
tions given  to  it  by  Mr.  Lanchantin.  However,  at  the  hearing  Mr. 
Merriam  testified  that  all  of  said  raw  materials  were  ordered  prior  to 
its  alleged  agreement  with  Mr.  Lanchantin.  Mr.  Merriam's  testi- 
mony in  this  connection  is  as  follows : 

"Q.  Mr.  Merriam,  in  connection  with  your  claim  you  were  I'e- 
quested,  I  believe,  on  the  former  hearing,  to  submit  to  the  Board  a 
statement  outlining  the  dates  upon  which  you  placed  orders  for  raw 
materials  to  be  used  in  the  manufacture  of  the  D  rings  and  strap 
loops.  In  compliance  with  that  request  you  submitted  to  the  Board 
under  date  of  September  8,  1919,  a  statement  which  purports  to  con- 
tain the  information  that  was  desired  by  the  Board  and  signed  by 
your  company. 

"  I  wanted  to  ask  you  with  reference  to  that  statement.  I  see  you 
have  listed  here  on  August  27,  1918,  the  date  that  the  order  was 
placed,  order  No.  7939,  29,000  pounds  .109  soft  brass  wire,  and  then 
several  other  orders  following  during  the  same  month  of  August, 
1918. 

"  Now,  Mr.  Merriam,  those  orders  could  not  have  been  placed  upon 
the  faith  of  any  understanding  that  you  had  with  Mr.  Lanchantin, 
could  they? 

"  Mr.  Merriam.  No.  Those  orders  were  placed  on  account  of  the 
verbal  order  that  was  given  me  on  July  25th  for  8,000,000  rings  and 
loops. 

"Q.  And  were  not  placed  upon  the  faith  or  imderstanding  that 
you  had  from  the  conversation  with  Mr.  Lanchantin  subsequent  to 
September  18,  1918? 

"Mr.  Merriam.  No. 

"Q.  Can  you  present  to  this  Board  evidence  that  you  did  make 
purchases  of  raw  material  to  be  used  in  the  manufacture  of  the  D 
rings  and  strap  loops  subsequent  to  September  18,  1918,  and  based 
upon  the  faith  of  an  understanding  that  you  had  with  Mr.  Lan- 
chantin ? 

"Mr.  Merriam.  No. 

"Q.  The  raw  material  that  was  used,  then,  in  continuing  your 
production  through  the  latter  part  of  September  and  October  and  the 
fore  part  of  November  was  material  that  you  had  procured  back  in 
July  and  August  or  back  in  August  or  prior  to  the  date  of  your 
conversation  with  Mr.  Lanchantin? 

"  Mr.  Merriam.  Yes. 
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"  Q.  And  it  was  not  purchased,  then,  Mr.  Merriam,  upon  the  fnith 
of  any  understanding  that  you  had  with  Mr.  Lanchantin  ? 
"Mr.  Merbiam.  No."    (Transcript,  pp.  137,  138,  and  139.) 

5.  Mr.  Lanchantin  also  testified  that  during  the  latter  part  of 
November,  1918,  he  recommended  that  an  order  be  placed  with  the 
claimant  company  for  all  the  rings  and  loops  which  it  had  manu- 
factured and  on  hand,  namely,  1,500,000  "  D  "  rings  and  1,000,000 
strap  loops,  but  that  the  order  was  never  issued  by  the  War  Depart- 
ment on  account  of  the  signing  of  the  armistice. 

DECISION. 

1.  The  Board  is  of  the  opinion  that  on  or  about  October  10,  1918,. 
an  oral  agreement  was  entered  into  by  the  Government,  represented 
by  Mr.  Lanchantin,  and  the  claimant,  for  the  entire  production  of 
strap  loops  and  "D  "  rings  which  the  claimant  could  produce  from 
the  time  the  said  agreement  was  entered  into  to  November  11,  1918, 
and  that  the  claimant  is  entitled  to  reimbursements  under  the  provi- 
sions of  the  act  of  March  2, 1919,  for  expendituers  and  obligations  or 
liabilities  necessarily  incurred  in  performing  or  preparing  to  perform 
said  agreement. 

2.  As  no  goods  have  been  delivered  to  or  accepted  by  the  Govern- 
ment in  this  case,  the  only  award  which  can  be  allowed  is  a  reason- 
able remuneration  for  expenditures  and  obligations  or  liabilities 
necessarily  incurred  in  performing  or  preparing  to  perform  the  said 
agreement.  This  includes  the  rings  and  loops  manufactured  at  the 
time  the  armistice  was  signed,  and  also  articles  in  process. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the  manner  pro- 
vided in  subdivision  C  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage,  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 
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Case  No.  1228. 

In  re  CLAIM  OF  THE  L.  H.  GILMER  GO. 

1.  SETTLEMENT     AGKEEMENTS— AMENDMENT     OF     CLAIM.-— Where     the 

claim  is  based  on  the  theory  that  in  making  settlement  agreements 
npon  a  number  of  Government  contracts  the  item  claimed  was  not  in- 
cluded in  the  settlements,  and  where  said  settlement  agreements  each 
contained  a  release  to  the  Government  of  all  claims  under  the  origrinai 
contract,  and  where  permission  was  given  to  claimant  by  this  Board  to 
amend  its  petition  within  a  specified  time,  to  set  forth  and  describe 
said  claim,  and  to  present  evidence  in  respect  to  the  circumstances  under 
which  it  executed  the  settlement  agreements,  and  claimant  failed  or  re- 
fused to  comply  with  said  permission,  relief  will  be  denied. 

2.  CLAIM  AND  DECISION.— This  Is  a  claim  for  $2,954.55,  under  the  act   of 

March  2,  1919,  and  is  made  in  Form  B.  The  claim  is  based  upon  ex- 
penditures made  for  equipping  a  dye  plant  in  order  to  handle  Govern- 
ment contracts.     Held,  that  claimant  is  not  entitled  to  relief. 

Mr.  Eaton  writing  the  opinion  of  the  Board. 

FINDINGS    OF    FACT. 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $2,954.55,  by  reason  of 
%n  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claimant  has  filed  with  its  petition  copies  of  eight  differ- 
ent contracts  with  the  United  States.  Six  of  them  appear  to  be 
formal,  duly  executed  contracts,  one  is  a  purchase  order,  and  one  a 
commandeering  order.  The  claimant  has  executed  settlement  agree- 
ments for  all  of  these  eight  contracts,  and  in  each  of  them  it  has 
released  the  United  States  from  further  claims  under  the  contracts. 

3.  .The  claim  is  that  the  amounts  paid  to  the  claimant  in  settle- 
ment of  these  eight  contractss  cover  only  the  claimant's  losses  on 
material  purchased  for  the  performance  of  the  contracts,  and  that 
the  District  Claims  Board  at  Philadelphia  did  not  allow  the  claim- 
ant any  amount  for  the  unabsorbed  amortization  of  the  dye  plant 
which  it  had  constructed. 
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4.  At  the  hearing  before  this  Board  on  January  14,  1920,  the 
claimant  was  given  an  opportunity  to  amend  its  petition,  and  to  pre- 
sent evidence  in  respect  to  the  circumstances  under  which  it  exe- 
cuted its  settlement  agreements.  It  was  stipulated  that  the  amend- 
ment must  be  received  on  or  before  30  days  from  January  15,  1920. 
More  than  30  days  have  now  elapsed,  and  the  claimant  has  presented 
no  request  to  amend  its  petition. 

DECISION. 

The  evidence  before  this  Board  shows  that  the  claimant  presented 
its  claim  against  the  Government  in  respect  to  its  eight  contracts, 
and  that  it  has  been  paid  a  sum  which  it  has  accepted,  and  that  it 
has  executed  eight  settlement  agreements,  in  each  of  which  it  has 
released  the  United  States  from  any  further  obligations  in  respect 
to  its  contracts.    The  claimant  is  therefore  entitled  to  no  relief. 

DISPOSITION. 

A  final  order  will  be  entered  denying  the  claimant  relief. 
Col.  Delafield,  Mr.  Howe,  and  Lieut.  Tanner  concurring. 
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Case  No.  6S7. 

lu  re  CLAIM  OF  NEW  AMSTERDAM  CASTTALTY  CO. 

1.  SURETYSHIP— EIGHTS  OF  SURETY  AOAIKST  CREDITOR.— Where  claim- 

ant was  surety  on  a  bond  conditioned  for  repayment  of  money  loaned  to  a 
mannfactnrer  by  the  Oovernment,  and  on  the  mannfactnrer  becoming 
bankrupt  the  Oovernment  established  the  priority  of  its  claim  against 
the  bankrupt's  estate  and  endeavored  to  find  purchasers  for  war  mate- 
rials left  on  the  hands  of  the  bankrupt,  which  materials  greatly  depre- 
ciated on  the  signing  of  the  armistice,  no  agreement  can  be  implied 
under  the  act  of  March  2,  1919,  by  which  claimant  would  be  entitled  to 
be  credited  on  its  liability  under  said  bond  with  the  difference  between 
the  value  of  the  materials  prior  to  the  armistice  and  their  value  after 
the  signing  of  the  armistice. 

2.  SAME — EXONERATION. — Where   the   depreciation   of   such   materials   was 

not  due  to  negligence  or  any  unreasonable  delay  on  the  part  of  the 
Government,  the  surety  (claimant)  is  not  entitled  to  be  exonerated  to 
the  extent  of  such  depreciation. 

3.  CLAIM  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  based  upon 

an  alleged  implied  agreement  arising  from  a  contract  of  suretyship. 
Claim  denied. 

Mr.  Slunv  writing  the  opinion  of  the  Board. 

FINDINGS  OF   FACT. 

This  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  B,  has  been  filed  under  Purchase,  Storage,  and  Traffic 
Division  Supply  Circular  Xo.  17,  1919,  for  an  indefinite  amount  by 
reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States. 

2.  On  January  22,  1918,  the  Office  of  the  Chief  of  Ordnance  issued 
a  purchase  order,  War  Ord.  CF-489,  to  the  Wagner  Axle  Co.,  of 
Anderson,  Ind.,  for  the  manufacture  of  5,000  5G-inch  artillery  hubs 
for  $20.02  each. 

3.  After  the  acceptance  of  this  purchase  order  the  Wagner  Axle 
Co.  secured  from  the  War  Credits  Board  a  loan  of  $30,000  to  be  used 
in  the  i)urchase  of  machinery,  materials,  etc.,  necessary  to  carry  out 
this  contract,  and  on  February  2.  1918,  the  Wagner  Axle  Co.  entered 
into  a  supplemental  agreement  with  the  Government  which  provided 
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for  the  repayment  of  this  $30,000  loan,  the  execution  by  the  Wagner 
Axle  Co.  of  a  demand  note. for  $30,000 -payable  to  the  order  of  the 
Secretary  of  War,  and  the  execution  of  a  bond  in  a  like  sum  condi- 
tioned on  the  performance  by  the  Wagner  Axle  Co.  of  its  obligations 
under  the  supplemental  agreement. 

4.  In  pursuance  to  said  supplemental  agreement  on  February  11, 
1918,  the  Wagner  Axle  Co.  as  principal,  and  the  claimant  as  surety, 
executed  a  bond  to  the  Government  for  $30,000,  conditioned  as 
follows : 

"  If  the  above  bounden  Wagner  Axle  Company,  of  Anderson, 
Indiana,  shall  return  to  the  United  States  the  full  amount  of  said 
advance  payment  of  $30,000.00  and  any  interest  payable  thereon  in 
the  manner  and  method  as  above  provided,  and  shall  further  well 
and  truly  perform  the  obligations  on  the  part  of  the  principal  with 
respect  to  such  advance  payment,  and  the  repayment  thereof  to  the 
United  States,  in  accordance  with  the  terms  and  conditions  under 
which  the  said  advance  payment  shall  have  been  made,  as  above  set 
forth,  then  the  above  obligation  shall  be  void,  otherwise  it  shall  re- 
main in  full  force  and  effect." 

5.  In  pursuance  of  said  purchase  order  contract,  the  Wagner  Axle 
Co.  then  proceeded  with  the  manufacture  of  said  hubs,  but  financial 
difficulties  arising,  it  again  applied  to  the  Government  some  time 
during  the  month  of  April,  1918,  for  an  additional  advance  or  loan, 
but  same  was  not  granted. 

6.  On  April  27,  1918,  no  deliveries  having  been  made  under  said 
contract  and  default  having  been  made  thereon,  the  Government  can- 
celled said  contract. 

7.  During  May,  1918,  the  Wagner  Axle  Co.  having  become  in- 
solvent and  being  unable  to  continue  with  said  contract,  it  went  into 
the  hands  of  a  receiver,  the  Madison  County  Trust  Co.,  of  Anderson, 
Ind.,  and  on  June  17,  1918,  the  Wagner  Axle  Co.  was  adjudged  a 
bankrupt  on  petition  of  certain  creditors,  and  on  July  30, 1918,  Lewis 
Palmer,  of  Anderson,  Ind.,  was  elected  trustee  and  took  charge  of 
the  assets  of  said  bankrupt's  estate.  With  the  consent  of  the  referee, 
the  trustee  has  been  made  a  party  to  these  proceedings  before  this 
Board. 

8.  An  inventory  was  made  of  that  portion  of  the  assets  comprised 
of  the  hub  material  on  hand,  w^hich  is  the  subject  of  this  con- 
trovers}%  and  an  appraisal  of  same  was  made,  the  appraised  value 
being  $22,629.84.  These  materials  were  a  w^ar  commodity,  and  upon 
the  signing  of  the  armistice  their  value  decreased  to  such  an  extent 
that  they  were  finally  sold  for  junk  early  in  1919,  netting  to  the 
trustee  about  $1,700. 

9.  On  June  18,  1918,  the  Government  made  demand  upon  the 
Wagner  Axle  Co.  for  the  repayment  of  said  $30,000  and  notified  the 
claimant  as  surety  that  upon  the  failure  of  the  Wagner  Axle  Co.  to 
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comply  with  this  demand  proceedings  would  be  instituted  to  enforce 
same  against  the  surety.  This  demand  for  payment  was  afterwards 
repeated  by  the  Government  upon  several  occasions. 

10.  Upon  the  Wagner  Axle  Co.  becoming  bankrupt,  the  claimant 
called  the  (Jovernment's  attention  to  the  value  of  the  materials  on 
hand  and  suggested  to  the  Government  that  it  had  a  prior  lien  on 
all  of  the  assets  of  said  estate  under  section  3466  of  the  Revised 
Statutes,  and  the  Government  thereupon  at  once  proceeded  to  file 
its  petition  with  the  referee  in  bankruptcy  to  have  its  claim  allowed 
as  a  preference,  and  this  was  done  by  the  referee,  but  appeal  was 
taken  from  this  ruling  and  said  appeal  was  not  finally  disposed  of 
until  in  the  early  part  of  the  year  1919,  when  it  was  finally  held 
that  the  Government  had  a  prior  lien. 

11.  A  few  days  prior  to  October  22,  1918,  claimant  visited  Wash- 
ington and  took  up  with  the  Attorney  General's  Office  the  matter 
of  the  Government  taking  over  the  materials  in  question  or  selling 
them  to  some  manufacturer  who  might  use  them  on  a  Government 
contract.  On  October  22,  1918,  claimant's  representative  took  this 
same  matter  up  with  Maj.  G.  R.  Nichols,  of  the  Procurement  Di- 
vision, Ordnance  Department,  with  the  same  object  in  view.  Both 
the  Attorney  General's  Office  and  Maj.  Nichols  immediately  pro- 
ceeded to  act  in  the  matter  according  to  the  claimant's  suggestion, 
and  communicated  with  representatives  of  the  Government  in  the 
district  where  the  materials  were  located,  directing  that  necessary 
steps  be  taken  to  either  take  over  these  materials  or  dispose  of  same 
to  some  one  Avho  could  use  them,  and  these  initial  instructions  were 
followed  up  from  time  to  time  by  various  communications  along  the 
same  lines  until  the  armistice  was  signed.  But  before  the  materials 
could  be  disposed  of,  the  signing  of  the  armistice  came  about  and 
the  demand  for  the  materials  ceased,  and  they  were  later  sold  for 
junk,  as  above  set  forth.  In  the  meantime  the  Government  had  fur- 
nished the  trustee  in  bankruptcy  with  a  list  of  manufacturers  who 
might  be  possible  purchasers  of  these  materials  and  the  trustee  com- 
municated with  tlieni,  but  no  offers  were  made  for  the  materials  ex- 
cept one,  which  was  made  by  the  International  Harvester  Co. 

12.  In  August,  1918,  the  International  Harvester  Co.  made  an 
offer  of  $13,000  for  a  part  of  said  materials,  contingent  upon  its 
receiving  a  contract  from  the  Government  for  the  manufacture  of 
56-inch  artillery  hubs,  but  later  on  in  October,  1918,  this  offer  was 
changed  and  reduced  to  $11,000.  At  the  time  of  the  original  offer 
the  trustee  had  not  received  authority  from  the  referee  to  make  sale, 
and  after  receiving  such  authority  the  offer  was  changed,  but  the 
sale  was  never  consummated.  A  sale  of  these  materials  w^as  ordered 
by  the  referee  for  October  19,  1918,  but  at  this  sale  there  wert  no 
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bidders.    Afterwards  attempts  were  made  to  carry  out  the  sale  to 
the  International  Harvester  Co.  above  mentioned,  but  without  success. 

13.  At  a  meeting  before  the  referee  on  September  27,  1918,  the 
matter  of  the  postponement  of  the  sale  of  October  19,  1918,  was  dis- 
-cussed  by  representatives  of  the  claimant  and  the  Government  with 
a  view  of  obtaining  better  oflfers  for  the  materials  than  had  been 
made,  or  were  anticipated  would  be  made  at  said  sale  of  October 
19,  1918,  it  being  represented  that  a  company  might  be  organized  for 
the  purpose  of  taking  over  the  materials  and  carrying  out  the  con- 
tract. 

14.  About  November  8,  1918,  during  negotiations  between  the 
trustee  and  the  International  Harvester  Co.,  and  when  it  was  thought 
that  said  sale  might  be  consummated,  the  Ordnance  Department  re- 
quested the  trustee  not  to  close  the  transaction  until  it  was  notified. 
It  appears  that  a  question  of  inspection  arose  in  regard  to  the  mate- 
rials, the  International  Harvester  Co.  making  its  second  offer  con- 
tingent upon  the  materials  passing  Government  inspection,  and  the 
Government  was  endeavoring  to  ascertain  the  district  in  which  the 
materials  would  be  used,  so  that  they  could  be  inspected  by  the 
proper  officers  of  that  district.  Before  the  sale  could  be  consum- 
mated the  armistice  was  signed  and  the  International  Harvester  Co. 
refused  to  comply  with  its  offer. 

DECISION. 

1.  Claimant  contends  that  by  having  its  claim  on  these  materials 
allowed  as  a  preference  by  the  referee,  the  Government  made  an 
implied  agreement  with  claimant  to  take  over  or  dispose  of  the  ma- 
terials and  allow  claimant  a  credit  to  the  extent  of  the  value  thereof 
on  its  liability  under  the  above-mentioned  bond.  It  also  claims 
that  after  being  requested  to  realize  on  the  materials  so  as  to  reduce 
the  liability  of  claimant  on  said  bond,  the  Government  was  negligent 
in  not  so  disposing  of  same  before  the  signing  of  the  armistice, 
which  was  the  date  when  the  materials  depreciated  in  value.  The 
further  claim  is  made  that  the  surety  company  is  entitled  to  exonera- 
tion to  the  extent  of  the  value  of  these  materials  which  was  lost  be- 
cause of  the  armistice  and  it  is  argued  by  claimant's  counsel  that  the 
object  of  the  act  approved  March  2,  1919,  was  to  make  the  Govern- 
ment liable  for  loss  caused  by  the  armistice  on  the  theory  that  the 
armistice  per  se  was  a  negligent  act  of  the  Government.  Claimant 
therefore  urges  that  it  is  entitled  to  be  credited  on  its  liability  under 
said  bond  with  the  difference  between  the  fair  appraised  value  of 
said  articles  before  the  date  of  the  signing  of  the  armistice  and 
the  selling  value  as  junk  after  the  armistice. 

2.  From  the  entire  record,  it  is  the  opinion  of  this  Board  that  at 
all  times  the  Government  acted  without  any  unreasonable  delay  to 

Digitized  by  V^OOQ IC 


966  DECISIONS  BOARD   OF  CONTRACT  ADJUSTMENT. 

realize  on  these  materials ;  that  immediately  upon  request  by  claimant 
it  took  steps  to  dispose  of  same  by  first  asserting  its  lien,  and  then 
starting  the  machinery  by  which  it  could  dispose  of  the  assets  and 
that  it  worked  all  these  matters  in  conjunction  with  the  claimant  to 
bring  about  such  a  disposition. 

3.  No  unnecessary  or  unreasonable  delay  nor  negligence  on  the  part 
of  the  Government  has  been  shown  under  all  the  circumstances  of 
the  situation. 

4.  Only  about  21  days  elapsed  from  the  date  the  claimant  re- 
quested the  Ordnance  Department  to  try  to  bring  about  a  disposi- 
tion of  the  materials  imtil  the  signing  of  the  armistice  and  it  ap- 
pears that  the  signing  of  the  armistice  was  the  real  cause  of  the 
loss,  and  it  is  clear  that  negligence  can  not  be  imputed  from  the 
armistice. 

6.  In  order  that  a  surety  avail  itself  of  the  rule  of  exoneration 
in  such  a  case,  there  must  be  some  act  of  negligence  or  some  action 
on  the  part  of  the  creditor  which  causes  the  property  to  be  lost. 
Brandt's  Suretyship  and  Guaranty  (3d.  vol.  1,  sec.  498)  states 
the  doctrine  thus: 

"And  if  such  effects  are  lost  through  negligence  or  want  of  ordi- 
nar}'-  diligence  of  the  creditor,  the  surety  is  discharged  to  the  extent 
that  he  is  injured  the  same  as  if  the  effects  had  been  lost  by  the 
positive  act  of  the  creditor." 

We  are  of  the  opinion  that  the  record  fails  to  disclose  any  facts 
which  make  this  rule  applicable  to  this  case. 

6.  It  is  our  opinion  that  there  was  no  implied  agreement  on  the 
part  of  the  Government  with  the  claimant  that  it  would  take  over  the 
materials  on  hand  and  allow  claimant  a  credit  to  the  amount  of  their 
appraised  value  on  its  liability  under  the  bond. 

7.  Although  repeated  demand  has  been  made  on  claimant  as  surety 
for  the  payment  of  its  debt  to  the  Government  under  the  aforesaid 
bond,  no  payment  has  been  made. 

8.  It  is  therefore  the  opinion  of  this  Board  that  the  claimant  has 
failed  to  show  cause  justifying  an  award  in  any  amount. 

Col.  Delafield  and  Mr.  Williams  concurring. 
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Case  No.  1202. 

in  re  CLAIIC  OF  WIC.  L.  BA&&ELL  CO. 

1.  CONTBACT,  CONSTEUCTION  OP— LABOB-DISPTTTES  CLAUSE.— Where  the 

contract  lor  the  man-afactnre  of  an  article  provides  certain  procedure  to 
be  followed  by  the  contractor  in  case  of  labor  disputes  likely  to  cause 
delay  in  the  performance  of  the  contract,  such  procedure  must  be  com- 
plied with  before  claimant  is  entitled  to  recoYcr  additional  compensa- 
tion on  account  of  increased  wages. 

2.  CLAIM  AKP  DECISIOK.— Claim  under  act  of  ICarch  2,  1919,  for  increased 

labor  cost.    Held,  claimant  not  entitled  to  recoYcr. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Circular  No.  17,  1919,  by  reason  of  an  alleged  agreement  between 
claimant  and  the  Secretary  of  War. 

The  claim  is  for  reimbursement  for  additional  cost  incurred  by 
claimant  in  performing  a  contract  caused  by  a  raise  of  wages  made 
by  claimant  subsequent  to  the  issuance  of  the  contract  and  before 
completion. 

STATEMENT  OF  FACTS. 

Claimant  is  a  manufacturer  of  cotton  goods,  with  mills  at  Hunts- 
ville,  Ala. 

On  December  5,  1917,  claimant  was  awarded  a  contract  for  the 
manufacture  of  240,000  yards  of  olive-drab  duck,  at  86  cents  per 
yard,  deliveries  to  begin  in  March,  1918,  and  to  be  completed  not 
later  than  June  30,  1918. 

This  contract  was  embodied  in  a  written  instrument,  dated  Jan- 
uary 12,  1918,  which,  however,  was  executed  in  proxy  form. 

The  contract  contained  the  following  clause : 

"  Article  10. 

"  In  the  event  that  labor  disputes  shall  arise  directly  aflfecting  the 
performance  of  this  contract  and  causing,  or  likely  to  cause,  delay  in 
making  the  deliveries  upon  the  date  or  dates  specified,  the  contractor 
shall  require;  and  it  is  stipulated  and  agreed  that  the  Secretary  of 
for  transmission  to  the  Secretary  of  War  with  the  request  that  such 
dispute  be  settled,  providing  such  information  and  access  to  infor- 
mation within  the  control  of  the  contractor  as  the  Secretary  of  War 
shall  require,  and  it  is  stipulated  and  agreed  that  the  Secretary  of 
War  may  thereupon  settle,  or  cause  to  be  settled,  such  dispute,  and 
that  the  contractor  shall  accept  and  comply  with  all  the  terms  of  such 
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settlement.  If  the  contractor  is  thereby  required  to  pay  labor  costs 
higher  than  those  prevailing  in  the  performance  of  this  contract 
prior  to  such  settlement,  a  fair  addition  to  the  basic  purchase  price 
of  the  articles  shall  be  made  therefor;  but  if  such  settlement  reduces 
the  labor  costs  of  the  contractor  a  fair  deduction  shall  be  made  from 
the  basic  purchase  price,  all  as  may  be  determined  by  the  contracting 
officer.  Jso  claim  for  addition  or  deduction  on  account  of  such  set- 
tlement shall  be  allowed  unless  the  same  has  been  ordered  in  writing 
and  actual W  put  into  effect." 

Claimants  sti:rted  work  under  this  contract,  and  up  to  May  20^ 
1918,  had  completed  about  two-thirds  of  the  work  to  be  done  under  it. 

During  March,  1918,  claimants  had  some  labor  troubles  with  its 
operatives  who  wanted  increased  wages,  which  it  brought  to  the 
attention  of  the  Quartermaster  Department,  but  it  was  informed  by 
that  department  that  these  disputes  did  not  constitute  a  situation 
covered  by  the  terms  of  the  above  clause  in  the  contract. 

In  May,  1918,  the  operatives  in  claimants'  mills  renewed  their 
demands  for  an  increase  in  wages,  and  became  so  insistent  that  on 
May  17,  1918,  Mr.  Sallo  M.  Kahn,  the  secretary  of  claimant  com- 
pany, had  an  interview  in  Washington  with  Maj.  Frank  W.  TuUy, 
at  that  time  in  charge  of  the  Employment  Management  Branch  of 
the  Industrial  Service  Section  of  the  Ordnance  Department,  who 
was  authorized  to  deal  with  situations  of  this  kind  under  the  clause 
in  claimant's  contract,  and  requested  Maj.  TuUy  to  send  a  representa- 
tive to  Huntsville  to  investigate  and  report  for  the  purpose  of  affect- 
ing a  settlement  of  the  labor  troubles  and  adjustment  of  claimant's 
compensation  in  accordance  with  the  provisions  of  the  contract. 

The  same  day,  May  17,  Maj.  Tully  wired  to  Mr.  E.  S.  Hudson,  his 
representative,  who  at  that  time  was  at  Sheffield,  Ala.,  to  proceed 
to  Huntsville.  Mr.  Hudson  did  so  and  arrived  at  claimant's  mill 
on  May  20,  1918.  In  the  meantime,  however,  and  before  Mr.  Hudson 
could  interview  claimant'.^  officials  at  the  mill,  claimant's  competitors 
in  Huntsville  had  already  raised  wages  in  their  mills  13  per  cent, 
and  claimant  in  the  exercise  of  its  judgment  as  to  what  was  necessary 
under  the  circumstances  to  prevent  a  walkout  in  claimant's  mill  had 
also,  without  waiting  for  Mr.  Hudson,  made  a  wage  raise  of  about 
13  per  cent  in  claimant's  mill.  Under  these  circumstances  there  was 
nothing  Mr.  Hudson  could  do  wath  relation  to  the  propriety  of  the 
raise. 

This  raise  applied  to  practically  the  entire  mill  force  and  caused 
an  additional  cost  in  the  manufacture  of  the  cloth  under  claimant's 
contract  amounting  to  an  average  of  3  cents  per  yard  on  the  balance 
of  the  yardage  still  to  be  delivered  under  this  contract. 

Subsequently,  claimants  made  application  to  the  Ordnance  Depart- 
ment for  an  investigation  of  the  reasonableness  of  its  action  in  rais- 
ing wages  and  for  a  formal  approval  thereof.    Action  on  this  appli- 
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cation  reached  the  point  of  a  recommendation  by  Maj.  Tully  that 
claimants'  action  be  approved  and  claimant  be  compensated  accord- 
ingly, provided  it  should  appear  after  further  investigation  that  such 
approval  was  justified.  This  recommendation,  however,  was  never 
acted  on,  and  no  approval  of  claimants'  action  in  raising  wages  was 
ever  made. 

Claimants  proceeded  to  complete  their  contract  under  the  new 
wage  scale  at  an  increased  cost  of  3  cents,  per  yard.  It  is  for  this 
extra  3  cents  per  yard  that  this  claim  is  brought. 

DECISION. 

1.  It  is  not  possible  on  the  facts  in  this  case  to  find  any  ground  on 
which  to  base  an  agreement,  express  or  implied,  on  the  part  of  the 
United  States  Government  to  reimburse  the  claimant  for  the  extra 
cost  resulting  from  the  increase  in  wages. 

2.  The  only  ground  on  which  an  express  agreement  to  that  effect 
could  be  based  is  the  language  of  the  clause  in  the  contract  above 
quoted  relating  to  labor  disputes.  This  clause  is  binding  on  claim- 
ant, and  states  the  procedure  necessary  to  be  adopted  by  claimant  to 
bring  its  provisions  into  operation.  It  appears  clearly  from  the  evi- 
dence that  the  requirements  of  this  clause  were  never  complied  with, 
and  that  this  noncompliance  was  not  due  to  any  fault  of  the  Govern- 
ment, but  to  the  action  of  claimant  itself.  For  this  reason  no  express 
agreement  can  be  based  upon  the  clause  in  the  contract,  and  no  agree- 
ment can  be  implied  from  the  language  of  the  clause  taken  in  connec- 
tion -with  such  preliminary  but  uncompleted  steps  to  comply  with  it 
as  claimant,  in  fact,  took. 

3.  Nor  is  any  agreement  on  the  part  of  the  Government  to  be  im- 
plied from  the  circumstances  under  which  the  raise  in  wages  was 
actually  made  by  claimant  and  the  fact  that  the  Government  ulti- 
mately got  the  benefit  of  claimant's  action  through  completion  of  the 
work  which  was  endangered  by  the  strike.  The  Government  through- 
out observed  and  required  strict  adherence  to  the  terms  of  the  con- 
tract itself,  and  never  authorized  any  deviation  by  claimants  there- 
from, nor  approved  claimant's  action  in  raising  wages  without  com- 
plying with  the  contract  provisions,  and  claimant  in  acting  on  its  own 
judgment  of  what  was  best  to  do  under  the  circumstances,  instead 
of  in  reliance  on  the  procedure  provided  in  the  written  instrument 
previously  agreed  on  and  which  was  binding  on  claimant  in  the 
absence  of  authority  from  the  Government  to  the  contrary,  did  no 
more  than  it  was  already  obligated  by  its  contract  to  do. 

DISPOSITION. 

1.  The  claim  should  be  denied. 

Col.  Delafield  and  Mr.  Harding  concurring.  r^^^wT^ 
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Case  No.  1183. 

In  re  CLAIM  OF  FRANK  B.  PEBBY  A  SONS. 

1.  XATEBIALS — ANTICIPATED  OBBEBS. — ^Where  a  contractor  purchased  ma- 

terials with  which  to  fill  anticipated  Ooyernment  orders,  there  is  no 
liability  on  the  Goyernment  to  reimburse  the  contractor  on  account  of 
loss  on  such  materials  in  the  absence  of  an  agreement,  express  or  im- 
plied. 

2.  FACILITIES — ANTICIPATED  OBDEBS.— Where  a  contractor  in  anticipation 

of  Goyernment  contracts  erects  a  building  in  which  to  assemble  prod- 
uct, there  is  no  liability  on  the  part  of  the  Government  to  reimburse  th« 
contractor  the  expense  of  said  building. 

3.  CLAIM  AND  DECISION.—Claim  under  act  of  March  2,  1919,  for  loss  on  ma- 

terials and  for  the  expense  of  erecting  a  temporary  building  for  the 
purpose  of  filling  Govemment  contracts.  Held,  no  agreement  within  the 
act  of  March  2,  1919. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $11,034.45,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States.  This  case  grows  out  of  the  following  facts 
and  circumstances: 

1.  Mr.  Frank  B.  Perry,  who  was  an  employee  of  the  Westinghouso 
Electric  Co.  at  the  beginning  of  the  war,  developed  a  buzzer  set  to 
be  used  for  aviation  training  purposes.  Early  in  1918  he  secured  a 
leave  of  absence  from  the  company  by  which  he  was  employed  and 
engaged  in  the  business  of  having  the  parts  for  this  buzzer  set 
manufactured,  and  he  assembled  them  at  his  residence-  Throughout 
the  course  of  his  operations  he  secured  the  following  orders  for  these 
sets  which  were  supplied  to  the  Government  and  paid  for : 

May  3,  1918,  for 20 

May  28,  1918,  Order  No.  43016,  for 5,000 

.Tune  21,  1918,  Order  No.  43202,  for 100 

July  1,  1918,  Order  No.  340007,  for 90 

July  6,  1918,  Order  No.  340024,  for__' 75 

July  8,  1918,  Order  No.  340025,  for . 75 

July  12,  1918,  Order  No.  740022,  for 25 

.July  12,  1918,  Order  No.  740024,  for 100 

970 
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Sets. 

Contract  No.  976,  dated  May  18,  1917,  Navy  Department,  for 1,000 

Contract  No.  1525,  dated  May  25,  1918,  Navy  Department,  for 500 

Contract  No.  293,  dated  July  3,  1918,  Marine  Corps,  for 300 

Contract  No.  293,  dated  Aug.  29,  1918,  Marine  Corps,  for 12 

Order  No.  130633,  dated  November  19 12 

His  first  order  from  the  Government  was  on  May  3,  1918,  for  20 
sets.  These  were  satisfactory  and  were  adopted  by  the  Government. 
In  the  latter  part  of  May,  1918,  Mr.  Perry  came  to  Washington  for 
the  purpose  of  securing  a  large  order,  as  an  order  for  about  5,000 
was  at  that  time  about  to  be  placed  for  buzzer  sets.  He  was  prom- 
ised the  order  for  5,000  sets  and  went  back  to  his  residence  at  Newton 
Center,  Mass.,  to  get  ready  for  filling  it.  The  order  did  not  arrive 
in  due  course  and  about  the  middle  of  June  he  returned  to  Washing- 
ton and  secured  the  actual  order.  The  other  orders  for  these  sets  as 
mentioned  in  the  above  tabulated  statement  were  received  from  time 
to  time  and  filled. 

2.  It  is  alleged  by  petitioner  that  upon  the  visit  of  Mr.  Perry  to 
Washington  in  the  latter  payt  of  May,  1918,  and  about  the  middle 
of  June,  representations  were  made  to  him  by  Lieut.  Havelock 
Walser,  Lieut.  Col,  Crystal,  and  Lieut.  H.  N.  Carlson,  all  of  the  Air 
Service,  that  large  orders  for  these  buzzer  sets  were  coming  through 
and  would  be  placed  with  him  and  that  he  must  secure  the  materials 
with  which  to  fill  these  orders  and  that  he  did  secure  the  materials  • 
with  which  to  fill  them,  and  that  at  the  time  of  the  armistics,  when 
no  further  orders  came  through,  there  was  left  on  his  hands  unused 
material  and  commitments  to  the  extent  of  $9,661.61.  It  is  also 
alleged  that  during  the  summer  of  1918,  in  the  assembling  of  the 
sets  for  which  he  had  received  orders,  it  was  necessary  for  him 
to  erect  a  temporary  steel  building,  and  that,  under  the  circum- 
stances creating  this  necessity,  there  arose  upon  the  part  of  the  Gov- 
ernment an  obligation  to  pay  therefor  the  sum  of  $1,372.84. 

3.  There  was  a  full  hearing  of  the  case,  and  testimony  presented  by 
all  of  the  Government  officers  with  whom  petitioner  is  alleged  to  have 
conferred  with  reference  to  these  buzzer  sets.  The  testimony  clearly 
discloses  the  fact  that  no  Government  officer  ever  promised  petitioner 
an\^  definite  order  for  any  number  of  these  sets  that  was  not  subse- 
quently confirmed  in  writing  and  filled  by  petitioner  and  paid  for  by 
the  Government.  The  testimony  shows  also  that  in  the  conversation 
that  took  place  between  Mr.  Perry  and  the  Government  agents  both 
at  the  conference  in  the  latter  part  of  May  and  at  the  conference 
about  the  middle  of  June,  1918,  the  Government  agents  believed  that 
a  great  number  of  these  buzzer  sets  would  be  needed  by  the  Govern- 
ment, but  no  assurance  of  any  sort  was  ever  given  petitioner  that  he 
w^ould  receive  orders  other  than  those  w^hich  were  actually  received. 
A  careful  examination  of  the  testimony  of  the  Government  witnesses 
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shows  that  the  most  that  can  be  said  of  their  statements  to  Mr.  Perry 
is  that  they  suggested  to  him  or  advised  him  in  a  business  way  that 
he  should  put  matters  in  shape  to  fill  orders  that  might  be  coming 
through.  The  testimony  of  Mr.  Perry  shows  beyond  any  question 
that  no  orders  except  those  which  he  received  were  ever  promised 
to  him,  and  shows  further  that  in  making  preparations  for  the  manu- 
facture and  assembling  of  the  buzzer  sets  he  was  acting  upon  his  own 
business  judgment  as  to  the  amount  of  mateiial  to  be  secured  for  the 
assembly  of  these  sets. 

4.  The  erection  of  the  temporary  steel  building  was  occasioned  by 
the  fact  that  petitioner  did  not  have  room  in  his  residence  and  in  his 
garage  to  assemble  the  buzzer  sets  that  he  had  contracts  to  supply  to 
the  Bureau  of  Aircraft  Production  and  to  the  Navy  and  to  the 
Marine  Corps.  He  made  an  effort  to  secure  permission  from  the  local 
authorities  to  erect  a  temporary  frame  structure  but  was  denied  this 
privilege.  He  then  ascertained  that  he  could  secure  a  portable  metal 
building  from  the  E.  P.  Hudson  Co.,  of  Dover,  Mass.,  and  under  date 
of  July  17, 1918,  wrote  the  Priorities  Section  of  the  Equipment  Divi- 
sion of  the  Bureau  of  Aircraft  Production  asking  assistance  in  get- 
ting this  portable  building  allocated  to  him.  The  correspondence 
then  followed  which  resulted  in  petitioner  getting  the  portable  build- 
ing for  the  purpose  of  fulfilling  the  contracts  which  he  then  had  for 
buzzer  sets. 

DECISION. 

1.  This  Board  is  clearly  of  the  opinion  that  there  was  no  obliga- 
tion of  any  sort  created  upon  the  part  of  the  Government  by  the 
statements  made  by  any  officer,  or  by  the  circumstances  surround- 
ing the  case  to  reimburse  petitioner  for  any  material  or  commit- 
ments secured  or  made  by  him  in  excess  of  that  which  w^as  necessary 
to  fill  the  orders  which  were  actually  received.  He  was  merely  exer- 
cising his  own  business  judgment  under  the  circumstances  as  they 
then  appeared  to  him.  He  was  fully  aware  that  if  the  war  had  con- 
tinued there  would  have  been  a  great  demand  and  need  for  these 
buzzer  sets.  As  a  matter  of  fact  he  did  receive  large  orders  for  these 
buzzer  sets,  not  only  from  the  Bureau  of  Aircraft  Production  but 
from  the  Xavy  and  the  Marine  Corps.  There  was  nothing  in  any 
statement  made  to  him  by  Lieut.  Col.  Crystal,  or  by  Lieut  Walser,  or 
by  Lieut.  Carlson  which  justified  him  in  making  commitments  or  in 
purchasing  material  upon  the  theory  that  the  Government  was  liable 
for  supplying  him  with  orders  to  use  or  consume  it.  Mere  knowl- 
edge or  information  that  the  Government  is  or  may  be  in  need  of  a 
manufactured  product  will  not  of  itself  create  a  liability  upon  the 
part  of  the  Government  to  parties  purchasing  material  in  anticipa- 
tion of  fulfilling  such  orders. 
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2.  The  claim  on  behalf  of  the  erection  of  the  temporary  steel 
building  in  which  to  assemble  the  buzzer  sets  is  entirely  without 
foundation.  In  the  letter  of  July  17,  which  Mr.  Perry  wrote  the 
Priorities  Section  of  the  War  Industries  Board,  he  specifically  stated 
that  he  needed  this  building  in  which  to  assemble  contracts  which 
he  then  had.  The  Priorities  Section  of  the  Bureau  of  Aircraft  Pro- 
duction sought  gratuitously  to  assist  him  in  getting  the  material  with 
which  to  erect  this  building,  upon  the  theory  that  it  was  to  the  in- 
terest of  the  Government  to  assist  manufacturers  in  every  way  pos- 
sible to  fulfill  their  orders.  Petitioner  received  a  distinct  benefit 
from  these  efforts  upon  the  part  of  the  Government,  and  this  as- 
sistance could  certainly  furnish  no  basis  of  claim  or  liability  upon 
the  part  of  the  Government. 

3.  For  the  reasons  above  stated  all  relief  asked  for  in  this  casa 
must  be  denied. 

DISPOSITION. 

An  order  will  be  entered  by  this  Board  denying  relief. 
Col.  Delafield  and  Maj.  Farr  concurring. 
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Case  No.  1518. 

In  re  GLAUS  OF  THE  FEDDEKS  ICAKTJFACTVKINO  CO.  (INC.). 

1.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919,  for  |8,674.27, 
damasres  allegred  to  have  been  sustained  by  claimant  on  the  faith  of  an 
oral  order  to  manufacture  1,000  tubular  radiators  for  SE-5  airplanes. 
Held,  an  informal  agreement  arose  within  the  purview  of  the  Dent  Act, 
under  which  claimant  is  entitled  to  a  fair  and  equitable  adjustment. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
daim,  Form  B,  for  $8,674.27,  has  been  filed j  said  claim  being  for  loss 
on  tubes  contracted  for  by  claimant  with  Trumpbour- Whitehead 
Brass  &  Copper  Co.  (Inc.),  upon  the  faith  of  the  alleged  agreement. 
A  supplemental  claim  for  $10,490.41  for  loss  upon  like  tubes  similarly 
contracted  for  with  Standard  Stamping  &  Die  Co.,  was  filed  by 
letter  on  June  17,  1919,  with  the  Claims  Board,  Air  Service.  The 
claim  and  supplemental  claim  were  referred  to  this  Board  by  Claims 
Board,  Air  Service,  July  9,  1919. 

FINDINGS  OF  FACT  AND  DECISION. 

The  Board  finds  the  following  to  be  the  facts : 

I. 

At  the  times  hereinafter  mentioned  Morris  W.  Kellogg  was  Second 
Assistant  Director  of  Aircraft  Production  and  had  full  authority 
to  negotiate  all  contracts,  subject  only  to  the  Director,  John  D. 
Eyan,  and  the  First  Assistant  Director,  William  C.  Potter.  J. 
Oilmore  Fletcher  was  head  of  the  Purchase,  Storage,  and  TraflSc 
Department  of  the  Bureau  of  Aircraft  Production,  which  had  charge 
of  the  actual  preparation  and  signing  of  contracts.  H.  E.  Derbyshire 
was  his  assistant.  Harold  L.  Pope  was  an  aeronautical  engineer  who 
was  employed  by  Mr.  Kellogg  or  called  into  conference  with  him 
upon  matters  relating  to  airplane  production. 

II. 

In  July,  1918,  the  radiator  situation  was  very  unsatisfactory.  The 
bureau  had  been  using  the  core  radiator,  which  had  proved  inefficient. 
Representatives  of  the  various  foreign  missions  in  Washington  rec- 
ommended the  tubular  type  of  radiator,  which  had  met  the  require- 
ments of  the  allied  armies,  especially  the  British.    The  bureau's  en- 

974 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  *  975 

gineers  made  investigations  and  discovered  that  claimant  had  had 
experience  in  the  manufacture  of  tubular  radiators  for  automobiles 
and  had  a  patent  for  hexagonal  tube  radiators,  although  it  had  not 
manufactured  such  radiators  for  some  time,  owing  to  the  expensive- 
ness  of  such  an  article.  Samples  of  these  radiators  were  procured 
from  claimant  and  tests  made  which  gave  satisfactory  results.  Upon 
the  reports  of  the  engineers,  Mr.  Kellogg  requested  a  conference  with, 
a  representative  of  claimant. 

III. 

A  conference  took  place  on  June  19,  1918,  at  Mr.  Kellogg's  oflSce 
in  Washington,  at  which  were  present  Mr.  Kellogg;  L.  F.  Fedders,- 
president  of  claimant;  Arthur  M.  Lee,  of  Trumpbour- Whitehead 
Brass  &  Copper  Co.  (Inc.) ;  and  Mr.  Pope.  At  this  meeting  dis- 
cussion was  had  as  to  how  long  it  would  take  claimant  to  get  into- 
production.  None  of  the  witnesses  could  recall  the  language  used  by 
anyone  present,  but  all.  agreed  that  the  conclusion  was  reached  that 
claimant  was  to  receive  an  order  for  1,000  radiators  at  $335  each^ 
Fedders  stated  at  this  conference  that  if  greater  production  of 
radiators  was  required  in  a  hurry,  it  would  be  necessary  to  place 
orders  for  tubes  at  once.  About  3,500  6-inch  brass  tubes  were  re- 
quired for  each  radiator.  . 

IV. 

On  the  same  day  a  further  conference  took  place  between  Mr. 
Fletcher,  Mr.  Derbyshire,  Mr.  Fedders,  and  Mr.  Lee  relative  to  an 
order  for  radiators.  At  this  conference  it  was  stated  by  Mr.  Fedders 
that  experience  had  shown  there  was  a  40  per  cent  loss  in  expanding 
five-sixteenths  inch  circular  copper  tubes  to  seven-sixteenths  inch 
hexagonal  on  each  end.  At  this  conference  it  was  agreed  that  Fed- 
ders should  be  given  a  verbal  order  to  build  1,000  tubular  radiators 
at  not  exceeding  $335  each,  the  first  delivery  to  be  made  within  two 
months. 

V. 

It  appears  from  the  records  of  the  Air  Service  that  on  June  19^ 
1918  Mr.  Fletcher  had  prepared  and  signed  the  foll6wing  memo- 
randum : 

War  Department, 
Bureau  op  Aircraft  Production, 
Office  Chief  of  Aircraft  Purchases, 
119  D  Street  NW.,  Washington,  D,  C,  June  19, 1918, 
Memorandum  for  Finance  Division,  Approvals  Section,  attention 
Major  Frant  E.  Smith : 

1.  In  confirmation  of  agreement  arrived  at  in  conference  to-day 
between  Mr.  Fedders,  Mr.  Lee,  Mr.  Fletcher,  Mr.  Derbyshire,  and 
Major  Frank  E.  Smith,  the  Fedders  Manufacturing  Company,  Buf-le 
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falo,  is  to  fi:o  into  production  on  2,500  Fedders  radiators,  De  Havi- 
land  type,  Slonogram  Brand,  tube  core. 

2.  These  radiators  are  to  be  furnished  to  plane  manufacturers  at  a 
price  not  to  exceed  $335  per  radiator. 

3.  It  is  agreed  that  the  (Jovemment  has  the  privilege  of  using  the 
Fedders'  Patents  under  license  upon  reasonable  royalty. 

4.  Major  Smith  is  to  notify  approvals  officers  in  the  field  regard- 
ing the  above  arrangements. 

5.  Delivery  is  to  start  ten  days  after  receipt  of  order  and  necessary 
specifications,  and  is  to  continue  at  the  rate  of  100  per  week  during 
the  first  month  and  200  per  week  thereafter. 

J.  GiLMORE  Fletcher, 
Chief  of  Aircraft  Purchases, 

VI. 

It  also  appears  from  the  records  of  the  Air  Service  that  on  June 
26,  1918  Mr.  Kellogg  wrote  the  claimant  the  following  letter  calling 
attention  to  the  mistake  in  Mr.  Fletcher's  memorandum  set  forth  in 
the  foregoing  finding: 

Office  of  the  Director  of  Aircraft  Production. 
Fedders  Manufacturing  Co3ifany,  Buffalo^  N.  T. 

1.  I  regret  exceedingly  to  notice  in  the  memorandum  of  June  19th 
there  was  an  error  made  by  Mr.  Fletcher  in  stating  2,500  Fedders 
radiators,  Dellaviland  type. 

2.  As  I  explained  to  you  thoroughly,  for  this  first  production.  I 
included  an  order  that  you  should  do  your  best  to  obtain  from  the 
Curtiss  Company  for  the  radiators  for  the  SE-5,  of  which  there  will 
be  approximately  1,500.  As  this  radiator  is  smaller  than  the 
Dellaviland  radiator,  of  course  the  price  will  be  considerably  less. 

Bv  direction  of  the  Director  of  Aircraft  Production : 


Second,  Assistant  Director  of  Aircraft  Production, 
Copy  to  Mr.  Fletcher. 

VII. 

On  June  19,  1918  claimant  ordered  from  Trumpbour-Whitehead 
Brass  &  Copper  Co.  (Inc.)  5,000,000  seamless  copper  tubes  at  $45 
per  thousand,  and  on  June  20,  1918  it  ordered  from  said  Trumpbour- 
Whitehead  Brass  &  Copper  Co.  (Inc.)  5,000,000  additional  tubes  at 
the  same  price.  The  latter  order  was  given  by  the  Trumpbour- 
Whitehead  Brass  &  Copper  Co.  (Inc.)  to  Standard  Stamping  &  Die 
Co.,  of  Brooklyn,  X.  Y.,  to  fill.  It  is  stated  in  the  notice  of  claim 
that  Trumpbour-Whitehead  Brass  &  Copper  Co.  (Inc.)  delivered 
24,205  tubes  on  account  of  the  former  order ;  had  made  up,  ready  for 
shipment,  180,933  additional  tubes,  and  had  in  process  746f  pounds 
seamless  copper  tubing  for  making  radiator  tubes  on  said  order. 

VIII. 

Xo  radiators  were  ever  delivered  by  claimant  on  account  of  said 
order  nor  was  any  demand  or  request  made  of  it  by  the  Bureau  of 
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Aircraft  Production  for  any  deliveries  under  it.  Claimant  did,  how- 
ever, later  receive  orders  from  the  bureau  for  radiators  and  Trump- 
bour- Whitehead  Brass  &  Copper  Co.  afterwards  furnished  tubes  to 
the  Government  upon  order. 

CONCLUSIONS. 

The  evidence,  although  unsatisfactory  in  that  none  of  the  witnesse& 
could  give  the  exact  language  used  at  either  of  the  conferences  of 
June  19,  establishes  an  oral  order  to  claimant  to  proceed  at  once 
with  the  construction  of  1,000  radiators  of  the  tubular  type,  and 
claimant  is  therefore  entitled  to  reimbursement  for  expenditures 
shown  to  have  been  made  by  it  in  reliance  thereon. 

This  Board  confines  itself,  however,  to  finding  that  an  agreement 
existed  and  expressly  refrains  from  passing  upon  the  question  of 
whether  claimant  has  sustained  any  loss.  There  was  testimony  upon 
the  hearing  that  claimant  subsequently  received  an  order  or  orders 
for  radiators  and  that  the  Trumpbour- Whitehead  Co.  furnished 
tubes  similar  to  those  involved  in  this  claim  to  the  Government  or 
to  Government  contractors  or  both.  The  question  should  be  very 
carefully  investigated  by  the  Bureau  Board  whether  any  of  the  tubes 
for  which  claimant's  commitments  were  made  were  used  by  claimant 
in  any  subsequent  contract  or  whether  any  of  them  were  used  by 
either  of  the  subcontractors  in  filling  subsequent  orders. 

2.  The  explanation  of  the  fact  that  the  Bureau  of  Aircraft  Pro- 
duction failed  to  send  claimant  a  formal  contract  or  to  call  on  it  for 
deliveries  under  the  oral  agreement  is  found  in  the  testimony  of 
the  Government  witnesses  that  the  price  of  $335  per  radiator  was  . 
always  considered  high  and  was  agreed  to  very  reluctantly ;  that  the 
radiator  situation  was  constantly  changing;  that  later  tests  of  thtf 
Fedders  radiator  made  subsequently  to  the  agreement  did  not  show 
as  high  a  standard  of  efficiency  as  the  repoils  of  the  earlier  tests 
indicated ;  and  that  a  new  process  for  "  hexing  "  the  tube  ends  was 
discovered  shortly  afterwards  by  another  manufacturer  which  ap- 
parently obviated  any  necessity  for  using  the  Fedders  patent. 

DECISION  AND  DISPOSITION. 

There  was  an  agreement  between  the  claimant  and  the  United 
States  of  America  within  the  purview  of  the  act  of  March  2,  1919, 
which  can  be  adjusted,  paid,  and  discharged  by  the  Secretary  of  War. 

This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  Claims 
Board,  Air  Service,  for  action  in  the  manner  provided  under  speci- 
fication (c),  section  5,  Supply  Circular  17,  Purchase,  Storage  and 
Traffic  Division. 
.   Col.  Delafield  and  Mr.  Hunt  concurring. 
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Case  No.  756. 

In  re  CLAIM  OF  FBED  T.  LEY  A  CO.  (INC.). 

1.  CONTRACT,  CONSTEirCTION  OF— AUTOMOBILE.— Where  a  cost-plus  per- 

centagre  contract  for  the  construction  of  a  cantonment  provides  that 
the  contractor  shall  be  reimbursed  its  actual  net  e^enditures  in 
the  performance  of  the  contract  as  may  be  approved  or  ratified  by  the 
contracting:  oficer,  the  cost  of  an  automobile  procured  at  the  direction 
of  the  constructing:  quartermaster,  who  had  control  and  superrision  of 
the  construction,  comes  fairly  within  the  contract  terms  providing  for 
the  reimbursement  of  the  contractor .  for  "facilities  necessary  for  the 
construction  of  the  camp,"  where  it  appears  that  the  automobile  was 
necessary  for  the  use  of  the  Government  inspector  employed  on  the 
work. 

2.  CLAIM  AND  DECISION. — Claim  iinder  General  Order  103,  appeal  from  de- 

cision of  Accounting  Section  of  the  Construction  Division.  Held, 
claimant  entitled  to  recover. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  an  appeal  from  a  decision  of  the  Accounting  Section 
of  the  Construction  Division  on  a  claim  for  payment  of  certain  items 
amounting  to  $378.35  on  a  formally  executed  contract  as  hereinafter 
appears. 

'  2.  The  case  was  heard  on  January  15,  1920,  and  the  claimant  was 
represented  at  the  hearing. 

3.  Under  date  of  June  11,  1917  the  claimant  entered  into  a  con- 
tract with  the  Government  for  the  construction  at  Ayer,  Mass.,  of — 

"  buildings  and  other  utilities,  except  roads,  stoves,  bunks,  mattresses, 
ranges,  and  refrigerators,  for  an  Infantry  division," 

including  certain  additional  units. 

4.  The  cantonment  was  named  Camp  Devens.  It  contained  about 
10,000  acres.  The  contract  included  something  over  1,500  buildings, 
and  as  many  as  9,000  men  were  at  times  working  on  the  job.  The 
total  expense  involved  amounted  to  about  $10,000,000. 

5.  There  were  at  Camp  Devens,  either  existing  or  in  course  of 
construction,  20  miles  of  wagon  road  and  about  4^  miles  of  railroad. 

6.  The  contractor  was  notified  on  June  11  that  a  contract  would  be 
given  it,  and  the  contract  was  received  and  executed  about  three 
weeks  later. 
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7.  Upon  being  notified  that  it  would  receive  a  contract  the  con- 
tractor immediately  started  work. 

8.  Maj.  Edward  Canfield,  Jr.,  was  the  constructing  quartermaster 
at  the  location  at  that  time,  and  as  such  had  immediate  control 
and  supervision  of  the  construction  of  the  cantonment. 

9.  Acting  under  his  advice  and  direction,  the  claimant  purchased 
a  Ford  touring  car  at  an  expense  of  $378.35,  for  the  use  of  Mr.  Lester 
B.  Hunter,  who  was  chief  inspector  of  the  auditing  department  for 
the  Government  at  the  cantonment.  Mr.  Hunter  and  Maj.  Canfield 
both  testified  that  the  car  was  necessary  for  the  purpose  of  ens^bling 
Mr.  Hunter  to  cover  the  wide  extent  of  territory  included  in  the 
job.  The  car  was  delivered  to  and  accepted  and  retained  by  the 
Government. 

10.  The  provisions  of  the  contract  relating  to  what  should  be  done 
thereunder,  are  as  follows : 

"Article  I.  Extent  of  thii  work. — The  contractor  shall,  in  the 
shortest  possible  time,  furnish  the  labor,  material,  tools,  machinery, 
equipment,  facilities,  and  supplies  and  do  all  things  necessary  for  the 
construction  and  completion  of  the  following  work,  at  Ayer,  Massa- 
chusetts : 

"  Buildings  and  other  utilities,  except  roads,  stovies,  bunks,  mat- 
tresses, ranges,  and  refrigerators,  for  an  Infantry  division,"  etc. 

DECISION. 

1.  The  expense  in  question  was  incurred  at  the  direction  of  the 
constructing  quartermaster  at  the  camp.  We  consider  that  the  car 
was  necessary  and  came  fairly  within  the  term  "  facilities  necessary 
for  the  construction  and  completion  of  the  camp."  The  claimant  is 
entitled  to  recover  the  amount  which  it  has  expended  for  this  pur- 
pose. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  de- 
cision to  the  Claims  Board,  Construction  Division,  War  Department, 
Washington,  D.  C,  for  appropriate  action. 

Col.  Delafield  and  Lieut.  Col.  Carruth  concurring. 
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Case  No.  1921. 

In  re  CLAIM  OF  FOBEST  GIT7  MACHINE  ft  FORGE  GO. 

1.  CHANGE  IN  SPECIFICATIONS— BEIMBUBSEMENT.— -Where   the    Govern- 

ment by  changes  in  the  speciflcationp  of  a  formal  contract  requires 
greater  expenditures  on  the  part  of  the  contractor  than  those  contem- 
plated in  the  contract  and  the  contractor  complies  with  the  cnange,  an 
implied  contract  arises  under  the  act  of  March  2,  1919,  by  which  the 
Government  agrees  to  reimburse  the  contractor  such  expenditures. 

2.  CLAIM  AND  DECISION.— This  claim  for  ^4,371.37  arises  under  the  act  of 

March  2,  1919,  and  grows  out  of  changes  in  specifications  made  by  the 
Government  and  complied  with  by  claimant  in  the  performance  of  a 
formal  contract.  Held,  that  where  specifications  of  a  formal  contract 
are  changed  in  such  a  way  as  to  increase  the  expenditures  of  the  con- 
tractor that  an  implied  contract  arises  under  which  the  Government 
agrees  to  reimburse  the  contractor  such  expenditures. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17, 1919,  for  $4,371.37,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant  and 
the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  or  about  October  2,  1917  the  claimant  entered  into  a  formal 
contract.  War  Ordnance,  G.  A.  206,  dated  October  2,  1917,  for  the 
manufacture  of  2,300,000  Mark  I  adapter  and  booster  cases.  These 
adapters  were  for  use  in  the  ammunition  program  of  the  Ordnance 
Department.  This  contract  was  properly  amended  by  supplemental 
contract  dated  April  29,  1918,  simply  reducing  the  number  of 
adapters  to  be  made  to  1,900,000,  and  was  again  amended  by  a  sec- 
ond supplemental  contract  dated  January  18,  1919,  reducing  the 
number  to  1,789,175,  for  the  purpose  only  of  closing  out  the  formal 
contract.  The  contractor  had  finished  its  work  in  the  performance 
thereof  and  the  material  thereunder  as  hereinafter  shown  to  be 
modified  was  delivered  to  the  Government,  and  the  amount  provided 
in  the  original  and  amended  contract  to  be  paid  to  the  claimant  was 
paid. 

2.  During  the  performance  of  the  contract  and  amended  contracts 
and  on  account  of  defects  in  material  furnished  by  the  Government 
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out  of  which  the  adapters  should  be  manufactured,  the  Inspection 
Division,  8548,  Army  Ordnance,  on  or  about  April  13,  1918,  altered 
the  specifications  contained  in  the  original  contract  for  the  manu- 
facture of  the  articles  set  out  in  the  formal  contract  by  sending 
to  the  claimant  the  following  telegrams : 

April  13th,  1918. 
Army  Inspector  of  Ordnance, 

Forest  City  Machine  and  Forge  Co.^  Cleveland^  O, 
You  will  authorize  Forest  City  Company  to  ream  out  fuze  socket 
Mark  One  booster  and  adapter  so  interior  diameter  will  be  enlarged 
to  point  five  three  two  inches  plus  or  minus  point  naught  naught  five. 
Not  necessary  to  thin  the  bottom  of  the  fuze  sockets. 

Carleton, 
Inspection  Divn,^  S537,  Army  Ordnance. 


Washington,  D.  C,  April  ISth,  1918. 
Army  Inspector  of  Ordnance, 

Forest  City  Mack,  and  Forge  Co.^  Clevd.^  O. 
Reference  inside  contour  and  concentricity  gauge  for  Mark  One 
adapter  and  booster,  you  are  hereby  autliorized  to  utilize  fifty  per 
cent  of  dead  space  instead  of  forty  per  cent  as  heretofore  specified. 
If  Forest  City  Co.  using  old  fuse  sockets  inside  diameter  minimum 
point  five  one  this  will  make  gauge  dimensions  point  seven  nine  four 
for  larger  part  and  point  five  naught  seven  for  small  part.  How- 
ever, telegram  sent  you  to-day  authorized  reaming  fuse  socket  to 
point  five  three  two  plus  or  minus  point  naught  naught  five,  and  if 
this  is  done  then  gauge  dimensions  will  be  point  seven  nine  four  for 
large  part  and  point  five  one  five  five  for  small  part. 

Inspection  Divn.,  8548,  Army  Ordnance. 

These  telegrams  were  communicated  to  claimant  at  or  about  the 
time  of  their  dates. 

The  manufacturer  complied  with  the  requirements  of  the  inspec- 
tion division  thus  sent  to  it,  and  all  adapters  not  manufactured 
before  such  specifications  were  altered  the  claimant  delivered  to  and 
they  were  accepted  by  the  Government  and  paid  for  at  the  price 
fixed  in  the  contract.  The  claimant  claims  that  by  the  change  in 
the  specifications  and  by  following  them  it  incurred  expenses  and 
loss  not  compensated  for,  but  in  which  there  is  included  no  element 
of  profit,  as  follows: 

Reaming  of  1,049,513  52-B  brass  fuse  sockets,  at  30  cents  per  100_-__  $3, 148.  54 

Reforming  114,303  52-B  brass  fuse  sockets,  at  $3.75  per  M . 428.  64 

Cost  to  cancel  200,000  brass  fuse  sockets 567. 00 

Making  new  plug  gauge  and  new  punch  for  same 140. 94 

RebuUding  curling  dies  for  sockets 86. 25 

4, 371.  37 

This  work  was  necessary,  due  to  change  of  drawing  on  52-B  brass  fuse 
socket,  change  authorized  April  13,  1918. 
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DECISION. 

It  has  been  well  settled  that  where  the  Government  by  making 
changes  in  the  specifications  of  a  formal  contract  requires  a  greater 
expenditure  on  the  part  of  the  contractor  than  that  contemplated  in 
the  Contract,  and  th*e  contractor  complies  with  the  change  in  the 
specifications,  an  implied  contract  arises  by  which  the  Government 
agrees  to  reimburse  the  contractor  for  such  expenditures;  and  also 
if  the  change  in  the  specifications  in  the  formal  contract  requires  the 
expenditure  of  less  money  than  that  contemplated  by  the  contract, 
and  the  contractor  accepts  the  change  and  performs  the  work  in  ac- 
cordance with  the  changed  specifications,  an  implied  contract  arises 
by  which  the  contractor  agrees  to  remit  to  the  Government  the  saving 
made  by  him  on  such  contract  by  reason  of  the  change  in  the  specifica- 
tions. This  well-settled  principle  is  included  in  the  words  of  the 
contract  itself  (Art.  V). 

2.  It  is  sufficiently  clear,  from  the  evidence  contained  in  the  files 
and  the  evidence  produced  on  the  hearing  of  this  case,  that  the 
change  in  the  specifications  made  by  the  Government,  and  accepted 
and  complied  with  by  the  contractor,  caused  an  expenditure  of  some 
amount  of  money  beyond  that  contemplated  in  the  original  contract- 

3.  The  settlement  made  of  the  amounts  due  upon  the  formal  con- 
tract and  the  amendments  thereto  did  not  include  the  settlement  upon 
the  implied  contract  shown  by  the  record  in  this  case  to  exist,  and 
the  implied  contract  is  one  to  be  adjusted  under  the  act  of  March  2y 
1919. 

DISPOSITION. 

This  Board  will  formulate  its  document  and  certificate,  Form  Cr 
in  accordance  with  this  decision,  and  transmit  the  same  to  the  Ord- 
nance Claims  Board,  War  Department,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Diggs  concurring. 
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Case  No.  1022. 

/»  re  CLAIX  OF  F0EE8T  CITY  XACHIHE  A  FORGE  CO. 

1.  CHAHOED  SPECIFICATIONS— nCPLIED  CONTB ACT.— Where  the  olaimant 
while  manufaotnrlner  a  quantity  of  Mark  II  adapter  and  booster  casings 
under  a  formal  contract  receives  instmctlons  from  the  Qovemment  to 
make  snch  articles  according  to  a  new  and  changed  specification  submit- 
ted, and  claimant  complies  with  the  Instructions  and  does  the  work  at 
an  additional  expense,  there  arises,  under  the  act  of  March  2,  1919,  an 
implied  agreement  to  compensate  the  claimant  for  the  extra  expense 
thereby  Incurred. 

a.  CLAIM  AND  DECISION. — This  claim  arises  under  the  act  of  March  2,  1919, 
and  is  presented  upon  the  theory  that  the  TTnited  States  Government  is 
obligated  to  compensate  claimant  for  expenses  Incurred  by  reason  of  the 
changed  specifications  in  the  formal  contract.  Held,  that  an  Implied 
contract  arose  under  the  act  of  March  2,  1919,  to  compensate  claimant 
for  its  extra  expenses. 

Mr.  Harding  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $9,109.02,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  On  or  about  September  16,  1918,  the  claimant  entered  into  a 
formal  contract.  War  Ordnance  No.  P147r)8-3560A,  for  the  manu- 
facture of  2,000,000  Mark  II  adapter  and  booster  casings  for  use  in 
the  ammunition  program  of  the  Ordnance  Department.  The  Gov- 
ernment was  to  furnish  and  did  furnish  the  steel  tubing  from  which 
the  Mark  II  adapter  and  booster  casings  were  to  be  manufactured. 

2.  During  the  manufacture  of  these  articles  it  was  found  at  an  in- 
spection made  by  a  Government  inspector  stationed  at  the  claimant's 
plant  that  the  tubing  so  furnished  by  the  Government  was  full  of 
deep  grooves,  seams,  and  other  roughnesses  and  irregularities,  from 
which  might  arise,  by  reason  of  friction,  an  overheating  of  the  T.  N.  T., 
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for  which  these  tubes  were  to  be  containers,  and  that,  therefore,  they 
might  be  a  source  of  danger.  The  defects  in  this  material  were  not 
caused  by  anything  done  or  suffered  to  be  done  by  the  contractor, 
but  they  were  original  defects  in  the  material.  To  remedy  these  de- 
fects and  to  make  the  articles  suitable  for  the  purpose  intended,  the 
Government  required  additional  and  extra  work  not  contemplated  by 
the  contract  to  be  performed  on  said  articles  by  orders  which  were 
accepted  by  the  claimant  and  performed  by  it,  and  upon  which  it 
expended  sums  of  money  not  contemplated  in  the  original  contract. 
These  changes  were  in  effect  a  change  in  the  specificatioijs  furnished 
the  claimant  for  the  manufacture  of  the  articles  in  question  in  con- 
nection with  the  original  formal  contract,  and  the  authorizations  for 
the  changes  are  as  follows : 

Cleveland,  Ohio,  November  5, 1918, 
From :  Army  Inspector  of  Ordnance,  Forest  City  Machine  &  Forge 

Company,  Cleveland,  Ohio. 
To :  Forest  City  Machine  &  Forge  Company,  Cleveland,  Ohio. 
Subject :  Booster  casings — Reaming. 

1.  Confirming  telephone  reading,  we  beg  to  quote  the  telegram 
received  by  this  office: 

"  Advise  Forest  City  Foundry  &  Machine  Company  that  booster 
casings  now  on  hand  and  in  transit  can  be  reamed  out  at  a  maximum 
diameter  of  one  point  naught  six  two  five  inches.  This  will  be  con- 
firmed by  letter." 

Army  Ordnance,  14316,  Engineering  Division,  Nov.  2d,  1918. 

Marion  K.  Edmunds, 
Ut  Lieut,  Ord.  Deft,,  V,  S.  A., 

Army  Inspector  of  Ordnance, 


Cleveland,  Ohio,  November  5,  1918, 
From :  Armv  Inspector  of  Ordnance,  Forest  City  Machine  &  Forge 

Co.,  Cleveland,  Ohio. 
To :  Forest  City  Machine  &  P'orge  Company,  Cleveland,  Ohio. 
Subject:  Seamless-drawn  tubing  for  Mark  II  boosters. 

1.  You  are  hereby  authorized  to  ream  the  tubing  which  you  now 
have  on  hand  to  the  diameter  not  exceeding  1,0625. 

Marion  K.  Edmunds, 
Ist  Lieut.,  Ord.  Dept,,  V.  S.  A., 

AT7ny  Inspector  of  Ordnance, 
Tlie  claimant  manufacturer  complied  with  the  requirements  of 
the  Inspection  Division  thus  sent  to  it,  and  did  the  extra  work  re- 
quired of  it  by  the  Government  by  reason  of  the  changed  specifica- 
tions, and  makes  its  claim  for  the  following  expenses  and  loss  on 
accoimt  thereof  not  compensated  for,  but  in  which  there  is  included 
no  element  of  profit : 
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Extra  operation  of  reaming  174,261  pieces,  Mark  II,  adapter 
and  booster  casings  to  diameter  not  excelling  1.0625 : 

Total  cost— 

128  hours  labor $78.34 

Material 86.  65 

Ueaming  operations — 

255^  hours  setup  on  operation 150.  00 

1,376  hours  time  reaming 1, 418. 81 

620  hours  labor  or  helper  time 300.  90 

620  hours  insi)ector's  time 272.  80 

2.  308.  00 

Overhead,  100  i)er  cent 2,308.00 

$4, 616. 00 

Claim  for  machining  complete,  19,969  pieces,  at  $0,225  each 4,  493. 02 


9, 109. 02 

The  contractor  was  instructed  to  proceed  with  machining  opera- 
tion, and  after  the  completion  of  this  operation  final  Government 
inspector  rejected  19,969  pieces.  The  reason  for  this  rejection  is  that 
extremely  defective  material  was  furnished  the  contractor  and  that 
the  parts  were  deeply  scored  in  no  way  due  to  the  work  performed. 
The  defective  material  has  been  inspected  by  and  set  aside  for  the 
Government. 

3.'  On  or  about  June  2,  1919  a  supplemental  contract  was  entered 
into  between  the  claimant  and  the  Government,  settling  all  matters 
arising  out  of  tlie  formnl  contract  mentioned  in  item  1,  findings  of 
fact,  and  terminating  that  contract.  The  supplemental  contract  con- 
tains the  following  provision : 

"  Section  8.  The  signing  of  this  supplemental  contract  should  not 
deprive  the  contractor  of  his  right  to  proceed  in  the  proper  way 
under  the  act  of  March  2,  1919,  on  its  claim  for  i?9.109.02,  represent- 
ing work  performed  at  the  instance  of  Government  officials  in  the 
reclamation  of  booster  casings." 

DPXISION. 

1.  It  has  been  well  settled  tliat  where  the  Government,  by  making 
changes  in  the  specifications  of  a  formal  contract,  or  by  any  require- 
ments, requires  a  greater  expenditure  on  the  part  of  the  contractor 
than  that  provided  for  and  contemplated  in  the  contract,  and  the  con- 
tractor complies  with  tlie  change  in  the  specifications  or  does  the 
extra  work  required  of  it,  an  implied  contract  arises  by  wliich  the 
Government  agrees  to  reimburse  the  contractor  for  such  expen- 
ditures. 

2.  It  is  sufficiently  clear  from  the  evidence  contained  in  the  files 
and  the  evidence  produced  on  the  hearing  of  this  case  that  the 
change  in  the  specifications  made  by  the  Government  or  the  extra 
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work  required  of  the  contractor,  which  changes  in  specifications  or 
extra  work  were  accepted  and  complied  with  by  the  contractor, 
caused  an  expenditure  of  some  sum  of  money  beyond  that  contem- 
plated in  the  original  contract. 

3.  The  settlement  made  of  the  amounts  due  upon  the  formal  con- 
tract, as  set  forth  in  findings  of  fact  3,  and  by  the  supplemental  con- 
tract terminating  the  same,  did  not  include  a  settlement  upon  the 
implied  contract  shown  by  the  record  in  this  case  to  exist,  and  the 
implied  contract  is  one  to  be  adjusted  under  the  act  of  March  2,  1919. 
It  appears  beyond  question  that  a  settlement  of  the  items  claimed  in 
this  case  were  specifically  excluded  from  the  settlement  in  question 
by  the  terms  of  the  supplemental  contract.  The  claimant  is  entitled 
to  recover  on  this  claim  for  the  work  done  and  materials  furnished 
by  it,  if  any,  but  at  a  price  not  to  exceed  the  cost  to  the  claimant,  to 
be  ascertained  by  an  audit  of  the  actual  work  done  and  the  materials 
furnished  and  the  reasonable  cost  of  the  same. 

DISPOSITION. 

This  Board  will  formulate  its  document  and  Certificate  Form  C 
in  accordance  with  this  decision,  and  transmit  the  same  to  the  Ord- 
nance Claims  Board,  War  Department,  for  appropriate  action. 

Col.  Delafield  and  Mr.  Diggs  concurring. 
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Case  No.  2274. 

In  re  CLAHC  pF  L.  WOLFF  XAHTrFACTXTBING  CO. 

I.  HEW  aXTABTSBS  IN  ANTICIPATION  OF  OEDEEfr— EXPENSE  OF  MOY- 
INO. — ^Where  a  manufacturer  is  engagred  in  the  execution  of  a  Oovem- 
ment  contract  for  the  manufacture  of  munitions  in  a  certain  building, 
and  in  anticipation  of  additional  contracts,  it  moves  its  plant  to  a  larger 
building,  in  the  absence  of  an  agreement,  express  or  implied,  for  reim- 
bursement for  the  expense  of  moving  its  plant,  it  is  not  entitled  to  re- 
cover such  expense  from  the  Government. 

S.  CLAIM  AND  DECISION. — Claim  under  act  of  Xarch  2,  1919,  for  expense  of 
moving  manufacturing  plant.  Held,  no  agreement  within  the  act  of 
Xarch  2,  1919. 

Mr.  Williams  writing  the  opinion  of  the  Board. 

FINDING  OF  FACTS. 

This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  A,  under  Purchase,  Storage  and  Traffic  Division  Sup- 
ply Circular  No.  17,  was  originally  filed  with  the  Chicago  District 
Ordnance  Claims  Board ;  it  was  forwarded  to  the  Ordnance  Claims 
Board,  at  Washington,  on  October  15^  1919,  and  by  that  Board  for- 
warded to  this  Board  on  November  26,  1919.  The  claim  grows  out 
of  an  alleged  oral  agreement  between  Maj.  R.  Hill,  Ordnance,  and 
petitioner  for  certain  facilities  alleged  to  have  been  installed  at  an 
expense  of  $88,182.78,  and  must  be  treated  by  this  Board  as  a  Class 
B  claim  under  the  act  of  March  2, 1919.  The  following  are  the  facts 
in  the  case : 

1.  Petitioner,  the  L.  Wolff  Manufacturing  Co.,  of  Chicago,  on 
February  26, 1918,  entered  into  a  written,  but  proxy-signed,  contract, 
No.  P8426-1627A,  for  175,000  Mark  VII  adapters  and  bushings  for 
gas  shells ;  and  on  or  about  the  same  date  entered  into  a  similar  con- 
tract, No.  P2809-1215A,  for  500,000  Mark  VI  adapters.  These  con- 
tracts set  out  in  detail  the  circumstances  under  which  they  may  be 
•cancelled  by  the  Government  and  the  method  of  adjustment  and 
settlement  upon  cancellation.    . 

2.  In  ordinary  circumstances  petitioner  would  have  gone  immediately 
into  production  of  these  adapters,  but  these  adapters,  unlike  most 
products  called  for  by  the  Ordnance  Department,  had  never  been 
manufactured  by  the  Ordnance  Department,  and  there  were  many 
delays  occasioned  by  changes  in  design  and  in  specifications,  and,  as 
a  result  of  these  delays,  petitioner  did  not  get  into  production  until 
about  the  1st  of  August,  1918.  It  was  brought  out  in  evidence  that 
the  expense  and  damage  attendant  upon  these  delays  and  incurred 
by  petitioner  has  been  made  an  appropriate  matter  of  adjustment 
under  a  settlement  which  is  now  being  negotiated  by  the  Ordnance 
Claims  Board  under  the  terms  of  the  written  contracts,  and  no  claim 
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is  before  this  Board  based  upon  any  delays  or  any  changes  in  design 
or  specifications. 

3.  Petitioner  had  a  plant  at  Chicago  for  the  manufacture  of  the 
adapters  which  it  had  contracted  to  produce,  and,  for  that  purpose, 
had  set  apart  and  fitted  up  for  the  purpose  of  manufacturing  these 
adapters  a  room  containing  9,000  square  feet  of  floor  space,  which, 
for  the  sake  of  convenience,  we  will  designate  as  Room  A.  After 
the  written  contracts  were  made  and  before  petitioner  got  into  pro- 
duction, it  is  alleged  that  Maj.  R.  Hill,  who  was  in  the  Production 
Division,  Artillery  Ammunition  Components,  by  various  conversa- 
tions, beginning  about  the  1st  of  March,  1918,  and  ending  about  the 
last  of  April,  urged  upon  and  instructed  petitioner  to  increase  and 
enlarge  the  facilities  which  were  contemplated  for  the  manufacture 
of  the  adapters  called  for  by  the  two  contracts,  so  that  when  peti- 
tioner did  get  into  production  it  could  produce  them  in  a  shorter 
time  than  that  contemplated  in  the  original  contracts,  and  so  that 
also  petitioner  would  be  in  position  to  manufacture  further  and 
larger  orders  of  these  adapters  which,  it  is  alleged,  Maj.  Hill  told 
petitioner  would  come  through  later.  Petitioner  alleges  that,  in  pur- 
suance of  the  directions  given  by  Maj.  Hill,  it  made  arrangements  on 
or  about  the  1st  of  June,  1919,  and  began  tearing  out  the  ovens  and 
other  fixtures  in  another  room  which  it  owned  across  the  street,  con- 
taining about  21,000  square  feet  of  floor  space  which,  for  the  sake 
of  convenience,  w^  will  designate  as  Room  B,  and  began  to  fit  it  up 
with  a  cement  floor  and  fixtures  for  a  more  rapid  manufacture  of  the 
adapters,  held  under  contract,  and  to  be  in  shape  to  manufacture 
other  adapters  which  were  expected  to  come  through  from  the  Gov- 
ernment. The  expense  incurred  in  moving  from  Room  A  to  Room  R 
forms  the  entire  basis  of  the, claim  as  presented  to  this  Board. 

4.  It  is  not  necessary  to  go  into  detail  as  to  petitioner's  evidence 
produced  at  the  hearing  of  this  case.  Suffice  it  to  say  that  petitioner's 
evidence  shows  that  petitioner  had  fitted  up  Room  A  and  was  in 
shape  to  go  into  production  of  the  adapters  under  the  written  con- 
tracts before  June  1,  1918 ;  that  the  move  would  not  have  been  made 
solely  on  the  ground  that  petitioner  desired  to  manufacture  the 
adapters  xmder  the  written  contracts  in  a  shorter  time  than  they 
could  have  been  manufactured  in  Room  A;  and  that,  as  a  matter  of 
fact,  they  were  manufactured  in  Room  B  in  only  a  slightly  less  time 
than  they  could  have  been  manufactured  in  Room  A.  The  testi- 
mony of  petitioner's  witness,  Mr.  H.  O.  King,  is  illuminating  upon 
this  point.     He  says  as  follows  (Tr.  p.  112)  : 

"  Q.  In  the  absence  of  any  hopes  or  prospects  for  new  and  larger 
orders  would  you  have  made  that  move  across  the  street? 

"  Mr.  King.  I  do  not  think  so ;  no,  sir.  You  see,  there  is  one  point 
I  want  to  bring  out  here.     I  am  speaking  of  this  not  only  for  the 
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Wolff  Manufacturing  Company,  but  also  for  my  own  company,  and 
we  were  doing  Government  work.  All  during  the  summer  of  1918 
production  officers  from  Washington  here — ^mostly  from  Washing- 
ton, very  few  from  Chicago,  visited  plants  around  Chicago  and  it 
was  the  common  talk  that  the  war  was  going  to  last  two  or  three 
years.  Any  such  a  happening  as  the  war  ending  on  November  11th 
was  never  considered.  We  had  that  impressed  on  us.  Any  number 
of  officers  told  me  that  was  inside  stuff;  it  was  three  years;  do  things 
on  that  basis;  that  the  requirements' for  1919  from  the  front  were  so 
tremendous  that  it  was  hard  for  any  of  us  human  beings  to  conceive 
of  them.  They  were  going  to  be  something  that  would  make  us 
go  four  or  five  times  oeyond  anything  that  we  thought  we  were 
then  able  to  do,  and  it  was  the  whole  spirit  of  the  thing  that  got 
into  all  of  us  from  these  fellows  that  came  around  pushing,  that  pos- 
sibly made  us  not  as  stable  and  conservative  as  we  are  at  this  time 
when  we  are  all  calmed  down  thinking  about  the  thing,  you  know, 
in  a  sort  of  a  theoretical  manner,  and  we  were  induced  to  do  things 
at  that  time  a  little  beyond  what  good  judgment  would  permit  us  to 
do  at  this  time. 

"  Q.  But  under  those  particular  circumstances  you  considered  it 
good  judgment  to  get  a  larger  space  in  anticipation  of  larger  orders? 

'-  Mr.  King.  Yes,  sir. 

"Q.  That  was  the  controlling  factor  in  j'our  move  across  the 
street  ? 

"Mr.  King.  Yes,  sir;  we  wanted  to  get  production  on  what  we 
did  have  and  get  ready  for  the  additional  orders  from  the  Govern- 
ment." 

The  testimony  of  ]Vtaj.  Hill  is  quite  conclusive.    Upon  his  visit 
to  petitioner's  plant  in  April,  he  says  (Tr.  p.  119) : 

"  At  that  time,  that  date,  I  gave  them  no  instructions  relative  to 
increasing  their  facilities;  knowing  the  conditions  which  surrounded 
the  design  of  these  articles,  I  could  not  give  them  any  instructions  at 
that  time." 

As  to  Maj.  Hill's  visit  probably  in  the  early  part  of  June,  he  testi- 
fied as  follows  (Tr.  p.  125)  : 

"  The  most  important  thing  did  occur  in  June,  because  it  was  in 
June  that  I  started  to  take  up  with  them  very  vigorously  their  condi- 
tion, and  as  you  heard  the  previous  testimony  to  that  effect,  I  got  into 
conference — as  demonstrated  by  my  letter  there — I  got  into  con- 
ference with  the  Chicago  district  chief,  Capt.  Connett,  who  was  de- 
tailed by  Maj.  Arison  to  follow  up  the  affairs  of  that  plant,  and  I 
impressed  on  the  Wolff  Manufacturing  Company  men — ^that  is,  Mr. 
L.  Wolff  himself — that  although  the  Government's  officers  had  de- 
layed them  it  was  still  imperative  that  thev  catch  up  the  delinquent 
part  of  the  contract.  They  in  turn — or  at  that  time  1  might  say,  they 
were  in  this  portion  of  the  plant  that  you  have  heard  discussed,  and 
it  appeared  to  me  then,  although  I  did  not  say  so  to  them,  that  to 
meet  or  to  overhaul  the  delinquencies  and  to  undertake  work  that 
we  had  in  mind  that  was  not  expressed  to  them  specifically  at  that 
time,  that  is,  in  a  future  program,  that  it  was  somewhat  inadequate. 
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It  was — ^it  might  have  been  possible  to  have  produced  the  quantity, 
but  the  conditions  were  such  that  it  would  have  produced  inferior 
work.  However,  I  did  not  say  anything,  but  on  my  next  visit  they 
showed  me  that  they  had  made  a  change  and  I  expressed  approval  of 
it.    I  gave  no  orders  to  make  any  change  there. 

"  Q.  In  this  visit  in  June,  when  you  looked  over  the  situation,  you 
say  you  gave  them  no  orders  to  make  the  change? 

"  Mr.  Hill.  No.  sir ;  I  gave  them  no  orders  to  make  the  change, 
as  I  reported  to  Maj.  Farr  in  a  sworn  statement  here.  I  left  that 
entirely  to  their  discretion. 

"  Q.  Did  you  discuss  that  matter  with  them? 

'^  Mr.  Hill.  I  did  not  discuss  any  change  at  all  in  June.  I  only  dis- 
cussed the  change,  and  then  very  briefly,  when  the  change  had  been 
made. 

'''Q.  Before  the  change  was  made  did  they  discuss  it  with  you? 
Did  they  call  your  attention  to  the  fact  they  had  this  room  across 
the  street? 

"  Mr.  Hill.  They  just  briefly  told  me  that  there  was  a  possibility 
they  would  make  a  change. 

"  Q.  Did  they  say  why  ? 

"  Mr.  Hill.  It  was  not  very  much  from  the  standpoint  of — ^when 
they  first  mentioned  it  to  me — of  the  amount  of  floor  space  involved ; 
it  was  more  on  account  of  the  conditions  there.  It  was  close  to  the 
foundry,  wasn't  it?  The  light  and  dirt  conditions  were  absolutely 
against  their  proper  performance.  • 

"Q.  In  their  old  room? 

"Mr.  Hill.  Yes,  sir;  and  I  said,  as  any  man  would,  I  realizing 
they  understood  their  own  business  best,  all  right.  They  didn't  ask 
me  specifically  shall  we  make  this  change?  Do  you  mdorse  this 
change? 

"  Q.  And  you  did  not  tell  them  to  make  it? 

"  Mr.  Hill.  I  did  not  tell  them  to  make  it." 

DECISION. 

1.  The  claim  here  presented  before  this  Board  is  not  an  appeal  from 
any  allowance  made  by  the  Ordnance  Claims  Board  under  the  terms 
of  the  cancellation  clauses  in  the  written  contracts  or  any  circular 
of  the  War  Department;  but  the  sole  question  presented  to  this 
Board  is  whether  or  not  the  expense  incurred  in  moving  from  Room 
A  (as  hereinbefore  described)  to  Room  B  (as  hereinbefore  de- 
scribed), was  done  under  the  directions  or  instructions  of  any  Gov- 
ernment agents,  or  upon  or  under  such  circumstances  as  to  create 
an  implied  obligation  upon  the  part  of  the  Government  to  pay  for 
the  same.  The  written  contracts  for  the  adapters  were  entered  into 
the  latter  part  of  February,  1918,  the  move  from  Room  A  to  Room 
B  was  not  begun  certainly  until  the  first  of  June,  1918.  In  the 
meantime  there  was  considerable  delay  in  getting  into  production 
because  of  the  changes  in  the  designs  and  the  plans  and  specifications 
by  the  Government.  No  item  is  here  claimed  on  account  of  that  de- 
lay or  any  expense  attending  it,  and  it  is  understood  that  that  is 
now  considered  an  appropriate  matter  for  adjustment  under  the 
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terms  of  the  written  contracts  which  are  being  adjusted  by  the 
Ordnance  Claims  Board.  The  evidence  clearly  shows  that  no  Gov- 
ernment officer  or  agent  ever  directed  petitioner  to  move  from  Room 
A  to  Room  B.  The  testimony  of  Maj.  Hill  is  very  clear  upon  that 
point.  Nor  was  it  necessary  to  move  from  Room  A  to  Room  B  in 
order  to  manufacture  the  adapters  in  the  time  called  for  in  the 
written  contracts,  because  petitioner's  own  evidence  shows  that  they 
were  manufactured  in  Room  B  in  but  very  little  less  time  than  they 
could  have  been  manufactured  in  Room  A  and  the  evidence  as  to  the 
condition  and  equipment  of  Room  A  indicates  that  the  675,000 
adapters  could  have  been  manufactured  as  quickly  in  Room  A  as  in 
Room  B.  It  is  very  plain  also  that  the  move  from  Room  ^  to  Room 
B  was  not  based  upon  any  promise  made  by  any  Government  officer 
for  other  or  additional  orders  for  adapters.  The  testimony  shows 
that  not  until  July,  1918,  some  time  after  the  move  had  been  made, 
did  Maj.  Hill  or  anybody  in  the  Government  service  know  what  the 
program  for  adapters  for  the  future  would  be,  and  the  then  existing 
program  was  completely  covered  by  existing  contracts  for  adapters. 
The  evidence  of  petitioner  also  clearly  shows  that  the  move  from 
Room  A  to  Room  B  would  not  have  been  made  solely  for  the  pur- 
pose of  supplying  the  675,000  adapters,  and  the  conclusion  is  very 
plainly  justifiable  that  the  move  from  Room  A  to  Room  B  was  made 
merely  upon  expectation  or  anticipation  of  the  continuance  of  the 
war  and  the  coming  through  of  further  and  larger  orders  for 
adapters.  It  was  the  exercise  of  business  judgment  under  all  the 
circumstances  of  the  case,  for  which  the  Government  can  not  be  held 
liable. 

2.  This  Board  is  therefore  of  opinion  that  the  change  from  Room 
A  to  Room  B  was  not  done  in  pursuance  of  any  direction  or  in- 
struction from  any  officer  or  agent  acting  under  the  authority,  direc- 
tion, or  instruction  of  the  Secretary  of  War,  and  that  the  change  was 
not  made  upon  the  basis  of  any  promise  made  by  any  Government 
agent  to  petitioner  for  further  orders  of  adapters,  and  that  the 
change  was  made  entirely  at  petitioner's  risk.  This  Board  is  not  now 
called  upon,  however,  to  express  any  opinion  as  to  whether  or  not  any 
of  the  items  claimed  for  in  this  move  are  appropriate  matters  for 
payment  under  the  cancellation  clauses  in  the  written  contracts,  and 
this  Board  does  not  express  any  opinion  upon  that  matter.  This 
decision  goes  solely  to  the  extent  of  holding  that  the  move  as  such  is 
one  for  which  the  Government  is  not  responsible  or  liable. 

DISPOSITION. 

An  order  denying  relief  will  be  entered  by  this  Board,  and  a  copy 
of  this  decision  furnished  the  Claims  Board,  Ordnance  Department* 
for  its  information  and  guidance. 

Col.  Delafield  and  Maj.  Farr  concurring.  Digitized  by  GoOglc 


Case  No.  1201. 

In  re  CLAIM  OP  BISHOP  A  BABCOCX  CO. 

1.  SUBCONTRACT — AGENCY. — Where  claimant  furnished  airplane  parts  to  an 

airplane  mannfacturer,  believing  and  understanding  the  latter  to  be  an 
agenf  of  the  Government,  but  there  is  no  evidence  in  the  record  estab- 
lishing such  agency,  an  agreement  entered  into  between  claimant  and 
such  airplane  manufacturer  is  not  an  agreement  within  the  meaning 
of  the  act  of  March  2,  1919. 

2.  CLAIM  AND  DECISION. — Claim  under  act  of  March  2,  1919,  for  turnbuckles 

and  bolts.  Held,  no  agreement  within  the  meaning  of  the  act  of  March 
2,  1919. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

riNDIXGS  OF  FACT. 

This  Board  finds  the  following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement 
of  claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  No.  17,  1919,  for  $47,442.01,  by  reason 
of  an  agreement  alleged  to  have  been  entered  into  between  the 
claimant  and  the  Curtiss  Airplane  &  Motor  Corporation,  which  claim- 
ant alleges  it  believed  to  have  been  a  duly  authorized  agent  of  the 
United  States  Government. 

2.  It  appears  from  the  record  in  this  case  that  the  claimant  is  a 
manufacturer  of  turnbuckles,  bolts,  and  like  accessories;  that  during 
the  war  with  the  German  Empire  and  prior  to  November  12,  1918, 
it  received  at  various  dates  requests  by  the  Curtiss  Airplane  &  Motor 
Corporation  to  manufacture  certain  turnbuckles,  bolts,  and  like  ac- 
cessories. The  Curtiss  Airplane  &  Motor  Corporation  generally  fur- 
nished the  raw  materials,  specifications,  and  blue  prints,  which  were 
to  guide  the  claimant  in  manufacturing  the  finished  product.  These 
orders  were  placed  with  the  claimant  from  time  to  time  by  telephone 
and  orally. 

3.  The  claimant  has  alleged  that  it  was  informed  by  its  prime 
contractor,  the  Curtiss  Airplane  &  Motor  Corporation,  and  also  from 
various  general  sources,  that  the  said  prime  contractor  was  an  author- 
ized agent  of  the  United  States  Government,  and  hence  was  author- 

992 

Digitized  by  V^OOQ IC 


DECISIONS  BOARD  OF   CONTRACT  ADJUSTMENT.  993 

ized  to  procure  supplies  necessary  for  the  manufacture  of  airplanes 
for  the  Government.  It  further  alleges  that  in  order  to  increase  pro- 
duction to  the  capacity  desired  by  its  prime  contractor,  that  it  pur- 
chased special  machinery,  and  increased  the  capacity  of  its  plant. 
Special  machinery  and  overages  in  turnbuckles  and  bolts,  which  were 
ordered  by  the  Curtiss  Corporation^  constitute  the  principal  items 
of  the  claim.  There  is  nothing  in  the  record,  however,  to  indicate  that 
the  United  States  Government  knew  the  claimant  as  a  subcontractor 
of  the  Curtiss  Airplane  &  Motor  Corporation. 

DECISION. 

1.  The  principal  question  for  this  Board  to  determine  in  this  case 
is  whether  or  not  there  was  a  privity  of  contract  between  the  United 
States  Government  and  the  claimant.  The  claimant  has  alleged 
that  it  thought  that  the  Curtiss  Airplane  &  Motor  Corporation  was 
a  duly  authorized  agent  of  the  United  States  Government,  but  has 
failed  to  present  any  evidence  to  justify  this  allegation. 

2.  The  record  indicates  that  the  Curtiss  Airplane  &  Motor  Cor- 
poration was  engaged  in  furnishing  the  United  States  with  air- 
planes and  hydroplanes,  and  that  this  claimant  was  a  subcontractor 
of  the  said  Curtiss  Airplane  &  Motor  Corporation,  and  had  all  of 
its  dealings  directly  with  said  corporation;  that  it  looked  entirely 
to  its  prime  contractor  and  not  the  Government  for  instructions, 
spedifications,  and  payment  for  its  finished  material.  It  does  not 
appear  that  the  claimant  ever  had  any  negotiations  with  officers  or 
other  duly  authorized  agents  of  the  Government,  either  with  refer- 
ence to  its  contracts  with  its  prime  contractor  or  the  operation  of 
its  plant. 

3.  The  claimant  has  been  given  ample  opportunity  to  furnish  all 
of  the  evidence  in  its  possession  bearing  upon  the  principal  point  at 
issue  in  this  claim  and  has  failed  to  establish  that  there  was  any 
contractual  relation  between  it  and  the  United  States  Government. 
The  Board  is,  therefore,  of  the  opinion  that  there  was  no  privity  of 
contract  between  the  claimant  and  the  United  States  Government, 
and  that  the  Secretary  of  War,  therefore,  under  the  terms  of  the 
Dent  Act,  is  without  authority  to  adjust  this  claim. 

4.  For  the  reason  stated,  therefore,  the  relief  sought  is  denied. 

DISPOSITION. 

1.  The  Board  of  Contract  Adjustment  hereby  transmits  its  decision 
to  the  Claims  Board,  Office  of  Director  of  Purchase,  for  appropriate 
action. 

Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 
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Case  No.  2226. 

In  re  CLAIM  OF  HARSH  XAHXTFACTirRIHO  CO. 

1.  FACILITIES. — Where  a  manufaoturer,  operating  under  a  Oovernment  con- 

tract, incurs  ezpentes  in  erecting  a  new  factory  building  and  installing 
new  machinery  therein,  there  is  no  obligation  on  the  Oovemment  to  re* 
imburse  claimant  therefor  in  the  absence  of  an  agreement  to  that  effect. 

2.  CONTRACT,  BREACH  OF— WAIVER.— Where  a  contractor  fails  to  dellYer 

articles  within  the  time  fixed  in  the  contract,  but  thereafter  did  deliver 
a  portion  thereof,  which  was  accepted  by  the  GoTernment,  the  breach 
of  the  contract  as  to  the  time  of  delivery  is  waived  by  the  Government. 

3.  RE-FORMATION  OF  CONTRACTS— MISTAKE.— Where  there  is  no  evidence 

of  mutual  mistake,  a  written  contract  for  the  manufacture  of  articles 
signed  by  the  contractor,  though  proxy- signed  on  behalf  of  the  Govern- 
ment, will  not  be  reformed. 

4.  MERGER. — Where  it  is  clear  from  the  Government  letter  of  acceptance  that 

only  a  qualified  acceptance  of  the  contractor's  proposal  is  intended,  and 
afterwards  a  written  contract  is  entered  into,  in  which  the  proposal  is 
not  embodied,  such  proposal  can  not  be  considered  a  part  of  the  contract. 

5.  CLAIM  AND  DECISION. — ^Appeal  from  decision  of  the  Claims  Board,  OAce 

of  Director  of  Purchase.  Claim  under  act  of  March  2,  1919.  Held, 
claimant  entitled  to  recover  for  loss  on  the  materials  purchased  for  the 
purpose  of  executing  the  contract. 

Lieut.  Col.  Junkin  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  is  a  Class  A  claim  on  appeal  from  a  decision  of  the  Claims 
Board,  Office  of  Director  of  Purchase,  having  come  before  that 
Board  for  review  on  recommendations  made  by  the  Advisory  Pur- 
chase Board,  Jeffersonville,  Ind.,  and  the  Zone  Board  of  Contract 
Keview  for  Zone  No.  6. 

2.  On  November  15.,  1917  the  claimant  entered  into  a  proxy-signed 
contract  with  Col.  H.  Gray  Zalinski,  Quartermaster  Corps,  whereby 
it  was  agreed  that  the  claimant  should  furnish  to  the  Government 
the  following: 

Approximately — 

Per  M. 

3,818,480  tent  pins,  large . $16.25 

1,087,200  tent  pins,  smaU 12.  25 

5,125,800  tent  pins,  shelter a  50 

(As  per  specification  requirements  and  standard  sample.) 
Delivery:  400,000  tent  pins   (large  or  small)   and  400,000  shelter 

tent  pins,  weekly,  commencing  I>ec.  1,  1917. 
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Prior  to  the  signing  of  the  contract  aforesaid  and  on  October  4, 
1917,  claimant  made  a  bid  by  letter  to  the  Depot  Quartermaster,  Jef - 
f ersonville,  Ind.,  containing  the  following : 

"  If  awards  were  given  us  on  the  above  quantities  (referring  to 
the  tent  pins  as  hereinbefore  set  forth),  we  would  ask  the  assistance 
of  the  Government  to  the  extent  of  $15,000  in  advance  payment,  to 
be  invested  in  lumber  and  stored  in  our  yards  as  a  reservation,  to 
be  drawn  upon  in  case  of  railroad  failure  to  deliver,  but  this  reser- 
vation to  enable  us  in  such  failure  to  maintain  the  rate  of  produc- 
tion and  maintain  the  organization  necessary  to  produce  this  output.'' 

«  3.  On  October  13, 1917,  the  Depot  Quartermaster  at  Jeffersonville, 

Ind.,  replied  to  claimant  as  follows: 

"  1.  In  accordance  with  your  offer,  contract  is  awarded  you  for  fur- 
nishing to  this  corps  f .  o.  b.  cars  Jeffersonville,  Ind. : 

Approximately — 

Per 
thousand. 

3,818,480  tent  pins,  large $16.  25 

1,087,200  tent  pins,  smaH 12.  25 

5,125,800  tent  pins,  shelter 6.50 

"2.  Contract  will  be  dated  October  15th  and  numbered  '1339'; 

{payments  thereunder  will  be  made  by  the  Depot  Quartermaster,  Jef- 
ereonville,  Ind.,  who  will  have  entire  charge  of  the  contract. 
"  3.  (This  paragraph  explains  that  claimant  must  procure  a  bond, 
etc.) 

"  4.  •  Please  acknowledge  receipt. 

"(Signed)  H.  Gray  Zalinski, 

"  Colonel^  Quartermaster  Corpa^ 

^^  Depot  Quartermaster?'* 

The  first  clause  of  the  first  paragraph  of  the  foregoing  letter  is 
what  is  relied  upon  by  the  claimant  as  constituting  an  acceptance  by 
the  Government  of  that  part  of  the  proposal  of  the  claimant  relative 
to  the  advance  of  $15,000  on  the  contract.  It  is  to  be  noted  that  only 
the  first  clause  of  the  first  paragraph  of  the  foregoing  letter  is  quoted 
by  the  claimant  in  its  brief. 

4.  About  March  14,  1918  the  claimant  made  application  through 
regular  channels  for  the  $15,000  advance  payment  on  the  contract. 

5.  On  June  28,  1918  the  War  Credits  Board  notified  the  claimant 
that  its  application  for  said  advance  was  disapproved. 

6.  On  or  about  June  13,  1919  Mr.  J.  L.  Klemeyer  was  appointed 
receiver  of  the  Marsh  Manufacturing  Co.,  and  thereupon  withdrew 
the  original  claim  filed  by  the  said  Marsh  Co.  and  filed  a  new  one  in 
its  stead.  This  new  claim  embraced  all  the  items  of  the  original 
claim,  and,  in  addition  thereto,  included  items  predicated  upon  a 
breach  of  contract;  that  is,  the  failure  of  the  Government  to  advance 
$15,000  on  the  contract.  The  credentials  of  Mr.  Klemeyer  as  re- 
ceiver, as  presented  to  this  Board,  consist  of  a  certificate  of  the  clerk 
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of,  and  the  seal  of,  Knox  Circuit  Court  of  Knox  County,  Ind.  These 
credentials  do  not  contain  the  usual  double  certificate  evidencing  a 
judicial  act  of  a  court  of  another  State.  Contract  No.  1339  was  ter- 
minated by  the  Government  December  6,  1918.  It  contained  no  can- 
<;ellation  clause.  The  Zone  Board  of  Contract  Review  for  Zone  No. 
6  recommended  that  the  claimant  be  reimbursed  to  the  extent  of 
$1,725  for  depreciation  in  the  market  value  of  lumber  on  hand  when 
the  contract  was  terminated.  At  a  hearing  before  the  Claims  Board, 
Office  of  Director  of  Purchase,  the  other  items  of  this  claim 
were  disallowed,  but  that  board  intimated  that  it  regarded  the  item 
of  $1,725  mentioned  above  as  a  just  item.  • 

7.  The  claim  as  filed  by  Mr.  Klemeyer  cx)nsists  of  the  following 
items : 

(a)  Excess  cost  of  lumber $33,258.42 

(6)  Traveling  expenses 979.33 

(c)  Timber  buyer's  expenses 1,151.17 

(d)  Cost  of  new  building 3,510.68 

(e)  Cost  of  special  equipment 2,129.22 

(/)  Cost  of  removing  and  relocating  machinery 1,616.13. 

(g)  Loss  on  lumber  on  hand  Nov.  11,  1918 2,357.90 

(h)  Profit  estimated  on  tent  pins: 

3,964,417  at  $3,290.46,  1,106,760  at  $1,139.96 4,  430.  42 

( i )  Loss  on  U.  S.  bonds  sold  at  receivership 1, 403. 11 

(/)  Expense  of  receivership    (estimated   loss  due  to 

receivership) ^ 10, 300. 00 

(k)  Expense  filing  claim,  traveling  expenses,  etc  (esti- 
mated ) 450. 00 

Total  amount  of  claims 61,  586. 38 

Items  (d),  (e),  and  (/)  are  based  upon  the  cost  of  special  facili- 
ties. Items  ((/)  and  (A)  should  be  classed  as  losses  resulting  from 
the  termination  of  the  contract.  Items  (a),  (&),  (c),  (i),  and  (j) 
should  be  classed  as  items  resulting  from  a  breach  of  contract,  while 
item  (k)  should  be  classed  as  expenses  incident  to  filing  of  claim, 
traveling  expenses,  etc. 

8.  The  contract  is  silent  as  to  special  facilities  alleged  to  have  been 
installed  by  the  claimant,  nor  was  the  installation  of  special  facilities 
otherwise  authorized  by  the  Government.  The  contract  is  also  silent 
as  to  an  advance  of  $15,000  to  the  contractor. 

9.  The  claimant  contends  in  its  brief  that  there  should  be  a  re- 
formation of  the  contract  whereby  the  alleged  agreement  of  the 
Government  to  advance  $15,000  should  be  read  as  a  part  thereof. 

10.  There  was  a  breach  of  contract  on  the  part  of  the  claimant,  in 
that  it  failed  to  deliver  in  quantities  sufficient  to  comply  with  the 
contract;  no  shelter-tent  pins  were  ever  delivered,  yet  the  Govern- 
ment accepted  such  deliveries  as  the  claimant  made  up  to  the  termi- 
nation of  the  contract. 
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DECISION. 

1.  The  questions  raised  by  the  facts  above  stated  and  to  be  de- 
termined are: 

(1)  Is  the  Government  obligated  to  reimburse  the  claimant 
the  cost  of  special  facilities  not  authorized  by  the  Government? 

(2)  Is  the  claimant  entitled  to  be  reimbursed  losses  resulting 
from  the  termination  of  the  contract;  when  there  was  a  breach  of 
contract  on  the  part  of  the  claimant,  in  that  it  failed  to  deliver  in 
quantities  sufficient  to  comply  with  the  contract,  and  there  was  ac- 
ceptance by  the  Government  of  such  deliveries  as  the  claimant 
made? 

(3)  Was  there  a  breach  of  contract  by  reason  of  the  failure  of 
the  Government  to  advance  $15,000  to  claimant? 

(4)  Does  this  Board  recognize  the  validity  of  that  item  of  this 
claim  which  is  based  upon  expenses  in  filing  claim,  traveling  ex- 
penses, etc.? 

(5)  Do  grounds  exist  which  give  rise  to  a  right  in  the  claimant 
to  a  reformation  of  the  contract! 

(6)  Are  the  credentials  presented  by  Mr.  Klemeyer  as  receiver 
sufficient  to  satisfy  this  Board  of  his  legal  authority  to  take  over  such 
amounts  as  may  be  allowed  under  this  claim  in  favor  of  the  Marsh 
Manufacturing  Co.  ? 

2.  (1)  The  installation  of  special  facilities  was  not  authorized  by 
the  Government  and  was  not  contemplated  by  the  claimant  at  the 
time  the  contract  was  entered  into.  In  consequence,  no  obligation 
rests  upon  the  Government  to  pay  for  same.  Therefore,  items  (cf), 
(6),  and  (/)  are  disallowed. 

(2)  The  evidence  shows  that  there  was  a  breach  of  contract  by 
the  claimant,  in  that  it  failed  to  deliver  in  quantities  sufficient  to 
comply  with  the  contract;  no  shelter  tent  pins  were  ever  delivered, 
though  there  was  acceptance  by  the  Government,  practically  to  the 
time  of  the  termination  of  the  contract,  of  such  deliveries  of  other 
tent  pins  as  claimant  made.  It  is  the  opinion  of  this  Board  that 
such  acceptance  by  the  Government  amounted  to  a  waiver  of  the 
breach  of  contract  by  the  claimant,  and  that  the  claimant  is  entitled 
to  be  reimbursed  to  the  extent  of  $1,725  under  item  (g) .  This  amount 
was  previously  recommended  to  be  awarded  to  the  claimant  by  the 
Zone  Board  of  Contract  Review  for  Zone  No.  6  pursuant  to  Supply 
Circular  Jfo.  Ill  by  reason  of  the  depreciation  in  the  market  value  of 
lumber  on  hand  at  the  time  of  the  termination  of  the  contract.  Item 
(A)  being  a  claim  for  prospective  profits  can  not  be  allowed. 

(3)  The  contract  as  signed  by  the  claimant  and  Government 
officers  is  silent  as  to  all  prior  and  contemporaneous  proposals  made 
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by  the  claimant  relative  to  an  advance  to  it  of  $15,000  by  the  Gov- 
ernment. 

The  claimant  contends  that  the  reply  of  Col.  Zalinski,  dated  Octo- 
ber 13, 1917,  to  its  letter  dated  October  4, 1917,  constituted  an  accept- 
ance by  the  Government  of  the  proposal  of  the  claimant  relative  to 
an  advance  of  $15,000.  It  was  noted  in  the  findings  of  fact  that  the 
brief  of  the  claimant  sets  forth  only  the  first  clause  of  the  first  para- 
graph of  the  letter  of  Col.  Zalinski,  whereas  an  examination  of  the 
whole*  text  of  this  letter  shows  that  Col.  Zalinski  sets  out  in  detail 
the  things  the  Government  intends  to  contract  for,  but  is  silent  as  to 
the  advance  of  $15,000  to  the  claimant.  This  makes  it  very  clear 
that  the  acceptance  was  entirely  different  from  the  offer.  There  was 
no  meeting  of  the  minds  and  no  acceptance  relative  to  the  advance 
of  $15,000.  The  claimant  had  its  opportunity  to  refuse  the  accept- 
ance made  by  the  Government  but  did  not  do  so,  having  signed  the 
contract  after  ample  opportunity  to  understand  its  terms.  The  said 
proposal,  not  being  incorporated  in  the  contract,  can  not  be  con- 
sidered a  part  thereof,  and  the  refusal  of  the  Government  to  advance 
the  $15,000  worked  no  breach  of  contract.  For  reasons  stated,  items 
(a),  (6),  ((?),  (i),  and  (;)  are  disallowed. 

(4)  The  contention  in  claimant's  brief  that  the  insolvency  of  the 
claimant  was  caused  by  the  failure  of  the  United  States  to  advance 
it  $15,000;  and  that  in  consequence  the  receiver  was  compelled  to 
make  expenditures  for  traveling  and  for  preparing  and  filing  and 
presenting  its  claim  to  this  Board,  estimated  at  $450,  for  which  there- 
fore it  is  entitled  to  reimbursement,  can  not  be  sustained.  Item  (k) 
is  therefore  disallowed. 

(5)  In  the  absence  of  mistake  mutual  to  both  parties,  fraud,  or 
misrepresentation,  no  grounds  exist  which  give  rise  to  a  right  in  the 
claimant  to  a  reformation  of  the  contract.  There  appears  no  mis- 
take in  fact  mutual  to  both  parties.  The  Government  did  not  intend 
that  $15,000  advance  was  to  be  made  a  part  of  the  contract.  The 
claimant  signed  and  accepted  the  contract  after  having  understood 
its  terms.  If  there  was  a  mistake  in  law  mutual  to  both  parties 
relative  to  the  enforcibility  by  both  parties  pf  a  proxy-signed  con- 
tract, same  has  been  cured  by  the  passage  of  the  Dent  Act,  in  so  far 
as  the  powers  of  this  Board  can  be  applied. 

There  appears  no  element  of  fraud  or  misrepresentation  in  the 
transaction.  Therefore,  this  Board  is  of  the  opinion  that  no  grounds 
exist  upon  which  to  reform  the  contract,  and  for  this  reason  the 
contentions  of  the  claimant  in  this  regard  are  denied. 

(6)  While  the  credentials  of  Mr.  Klemeyer  are  not  such  proof  of 
a  judicial  act  of  a  court  of  Indiana  as  would  compel  his  recognition 
by  this  Board  as  receiver  of  said  Marsh  Co.,  according  to  section  9905, 
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United  States  Eevised  Statutes,  the  sufficiency  of  his  credentials  is  a 
matter  of  discretion  with  this  Board.  It  is,  therefore,  the  opinion  of 
this  Board  that  the  credentials  presented  by  Mr.  Klemeyer  are  suffi- 
cient to  entitle  him  to  be  recognized  as  the  receiver  of  the  Marsh 
Manufacturing  Co. 

DISPOSITION. 

1.  This  Board  will  transmit  its  decision  to  the  Claims  Board,  Di- 
rector of  Purchase,  for  appropriate  action  in  accordance  therewith. 
Col.  Delafield  and  Mr.  Shaw  concurring. 
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Case  No.  2020. 

In  re  CLAIK  OF  EBDYSTONE  miKITIONS  CO. 

1.  DEiniRRAGE— CONSTRirCTION     OF     CONTRACT— atTASI     CONTRACT. — 

Where  a  contract  for  the  manufacture  of  munitions  provides  that  the 
GoTernment  will  furnish  certain  of  the  component  materials  **  without 
cost  to  the  contractor,"  and  that  such  materials  should  be  consigned  to 
the  Government  inspector  at  claimant's  plant,  but  the  materials  were 
consisrned  to  claimant  direct,  and  large  demurrage  charges  accured 
thereon,  which  the  railroad  company  charged  claimant,  and  which  it  was 
necessary  for  claimant  to  pay,  claimant  is  entitled  to  reimbursement  of 
the  sum  so  paid  where  such  charges  did  not  result  from  neglect  of 
claimant,  because  of  a  quasi  contractual  obligation  raised  by  the  pay- 
ment by  it  of  a  Government  obligation. 

2.  CLAIK  AND  DECISION. — Claim  under  act  of  Xarch  2,  1919,  for  demurrage. 

Held,  claimant  entitled  to  reimbursement. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS   OF   FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  A  statement  of  claim.  Form  B,  was  filed  under  Purchase,  Stor- 
age and  Traffic  Division  Supply  Circular  No.  17, 1919,  for  $7,918.64, 
by  reason  of  an  agreement  alleged  to  have  been  entered  into  between 
the  claimant  and  the  United  States.  • 

This  is  a  claim  for  reimbursement  of  demurrage  charges  paid  by 
the  claimant  to  the  Philadelphia  &  Beading  Eailroad  Co.  on  cars 
containing  Government  material  shipped  to  its  plant  for  use  on  va- 
rious contracts.  At  the  time  these  demurrage  charges  accrued  the 
claimant  had  a  number  of  munition  contracts  on  which  railroad  de- 
murrage charges  accrued.    These  contracts  are : 

GA-105,  for  the  manufacture  of  shrapnel  shells,  dated  October,  1917. 
G1272-699A,  for  the  manufacture  of  cartridge  cases,  dated  December, 

1917. 
P2015-1103,  for  the  manufacture  of  detonators,  dated  February  28,  1918. 
P5094-1941A,  for  machining  of  high  explosive  shells,  dated  April  1,  1918. 
P6187-2093A,  for  the  manufacture  of  loading  fuses,  dated  April  18,  1918. 
P9512-2592A,  for  the  loading  and  assembling  of  shrapnel,  dated  June  1S» 

1918. 
P10729-2773A,  for  the  manufacture  of  adapters  and  boosters,  date<l  June 

25,  1918. 
1000 
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Each  of  these  contracts  contams  a  provision  that  the  United  States 
shall  furnish  "  without  cost  to  the  contractor  "  some  of  the  compo- 
nent material  necessary  to  complete  the  contract,  which  said  material 
shall  remain  the  property  of  the  United  States.  Under  some  of 
these  contracts  the  contractor  was  to  furnish  other  material,  and 
had  entered  into  an  average  demurrage  agreement  on  inbound  cars 
with  the  railroad  as  follows : 

"For  the  first  four  days  after  the  elapse  of  48  hours'  free  time 
beginning  at  the  hour  of  7  a.  m.  after  placement,  deduct  the  credit 
items  secured  on  cars  released  within  24  hours  beginning  at  the  hour 
of  7  a.  m.  after  placement ;  the  rate  shall  be  $3.00  per  day,  excluding 
Sundays  and  holidays. 

"After  four  days  the  rate  shall  be  $6.00  per  day  for  the  next  three 
days,  and  thereafter  $10.00  per  day,  including  Sundays  and  holidays.'^ 

3.  It  appears  that  instructions  had  been  issued  that  all  material 
furnished  by  the  Government  under  these  seven  contracts  should  be 
consigned  "  to  the  Army  Inspector  of  Ordnance,  Eddystone  Muni- 
tions Company,"  but  that,  for  reasons  undisclosed,  the  railroad  com- 
pany did  not  accept  goods  so  consigned,  but  accepted  and  billed  them 
direct  to  the  Eddystone  Munitions  Co.  Accordingly,  when  demur- 
rage charges  accrued  in  large  amounts,  the  railroad  company  held  the 
claimant  responsible  for  these  charges  and  refused  to  pay  to  the 
claimant  a  just  obligation  of  over  $10,000  until  the  claimant  com- 
pany settled  with  it  for  the  demurrage  charges  now  in  question. 
It  was  due  to  these  circumstances  that  the  claimant  paid  the  railroad 
company  for  demurrage  charges  for  which  it  now  seeks  reimburse- 
ment. Prior  to  the  transmission  of  this  claim  to  the  Board  of  Con- 
tract Adjustment,  it  was  submitted  to  the  Philadelphia  District 
Ordnance  Claims  Board  and  an  audit  made.  The  staff  report  con- 
tains the  following : 

"  2.  Summary  of  contractor's  statement  of  claim, 
"  The  claim  of  the  contractor  is  made  up  as  follows : 

"  Finance  Form  8, 

"  Demurrage  charges  paid  to  the  Philadelphia  &  Read- 
ing Railroad  Company $7, 918.  64 

"  3.  Amount  approved  by  the  Cost- Accounting  Branch.     6, 343. 77 

"  4.  Reconciliation  of  differences, 

"  The  difference  between  the  amount  claimed  by  the  contractor 
and  the  amount  audited  and  approved  by  the  Cost-Accounting 
Branch  is  explained  by  them  as  follows: 

" '  When  audited  it  was  found  that  contractor  had  included 
charges  which  were  applicable  to  a  contract  with  the  British  Govern- 
ment; also  contractor  had  included  use  of  cars  for  hauling  shells 
from  one  part  of  his  plant  to  another  after  unloading  U.  S.  material, 
and  demurrage  on  cars  which  had  arrived  at  plant  on  commercial 
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bills  of  lading  with  material  which  the  U.  S.  Goyemment  was  not 
interested  in;  these  incorrect  charges,  together  with  deduction  for 
war  tax.  makes  a  net  deduction  of  $1,574.87.' 

"  6.  Summary  of  report  of  the  Claims  Staff  Branch. 

"  Whereas,  this  claim  is  dependent  on  the  action  of  the  Board  of 
Contract  Adjustment,  with  reference  thereto,  this  claim  is  sub- 
mitted to  the  Philadelphia  District  Claims  Board  for  transmittal 
to  the  Board  of  Contract  Adjustment  for  such  action  as  they  may 
deem  necessary  in  the  premises." 

4.  At  the  hearing  before  the  Board  of  Contract  Adjustment  in- 
quiry was  made  whether  the  accrual  of  these  demurrage  charges  on 
material,  which  was  the  property  of  the  United  States,  and  which  was 
to  be  furnished  free  of  cost  to  the  contractor  at  its  plant,  was  on  ac- 
count of  the  negligence  of  the  contractor,  Eddystone  Munitions  Co.  It 
appeared  from  the  testimony  that  the  incoming  material  arrived  in 
great  abundance  irrespective  of  the  requirements  of  production,  and 
that  a  protest  was  made  by  the  claimant  to  Maj.  James  A.  Brown, 
Army  Inspector  of  Ordnance  at  the  plant,  as  to  the  rapidity  and 
volume  of  these  shipments.  He  took  the  matter  up  with  his  superior 
so  that  there  would  not  be  an  overcrowding  of  the  tracks  with  incom- 
ing material  that  was  not  yet  required.  In  addition  to  this  there 
was  great  congestion  of  outgoing  shipments,  due  primarily  to  em- 
bargoes placed  at  different  times  on  points  of  destination.  While 
there  may  have  been,  in  some  instances,  minor  neglects  of  the  con- 
tractor in  unloading  cars,  which  it  is  now  impossible  to  prove,  the 
evidence  does  not  contain  proof  of  such  neglect. 

DECISION. 

1.  Under  various  munition  contracts  with  the  Government,  each 
of  which  contains  the  provision  that  the  Government  was  to  furnish 
certain  component  material  to  the  contractor  at  its  plant  without  cost 
to  the  contractor,  there  was  received  on  the  tracks  near  the  claimant's 
plant  a  large  quantity  of  freight  cars  containing  such  materials. 
Demurrage  charges  accrued  on  these  shipments  which  the  railroad 
charged  against  the  claimant  on  account  of  goods  being  billed  to  the 
claimant  instead  of  "  to  the  Army  Inspector  of  Ordnance,  Eddystono 
Munitions  Company."  The  claimant  has  paid  the  railroad  these  de- 
murrage charges  and  now  seeks  reimbursement. 

2.  It  appears  from  the  evidence  that  the  accrual  of  these  demurrage 
charges  was  due  primarily  to  two  causes,  viz:  (a)  Volume  of  incom- 
ing shipments  greatly  exceeded  the  quantity  of  material  then  re- 
quired by  the  contractor,  and  (6)  the  unloading  of  incoming  cars 
was  hampered  by  the  congestion  of  outgoing  shipments,  the  causes 
for  which  the  contractor  was  not  responsible. 
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3.  We  do  not  find  from  the  evidence  that  there  is  proof  of  negli- 
gence on  the  part  of  the  claimant  in  not  unloading  cars  on  which 
the  demurrage  accrued,  and  which  contained  Government  material 
which  the  Government  had  obligated  itself  to  furnish  "  free  of  cost " 
to  the  contractor. 

4.  Owing  to  the  fact  that  the  claimant  was  required  by  the  railroad 
company  to  pay  demurrage  charges  on  material  which  the  Govern- 
ment had  obligated  itself  to  furnish  ^'  free  of  cost  to  the  claimant," 
and  as  there  is  no  negligence  shown,  there  arises  an  implied  obliga- 
tion on  the  part  of  the  Government  to  reimburse  the  claimant  the 
demurrage  charges  it  has  paid. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms,  and  conditions  of  the  agreement  and  Certificate  C  to  the. Claims 
Board,  Ordnance  Department,  for  action  in  the  manner  provided  in 
subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase,  Storage 
and  Traffic  Division. 

Col.  Dela field  and  Maj.  Taylor  concurring. 

186107— 20— VOL  3 64 
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Case  No.  2186. 

In  re  CLAIM  OF  PERKINS  GLUE  CO. 

1.  EXPENDITITRES  IK  ANTICIPATIOH  OF  COHTEACT.— Where  claimant  de- 

veloped a  waterproof  glne  satlsfaetory  to  the  CN)TeriimeiLt  after  experi- 
ments conducted,  in  part,  in  connection  with  and  under  the  direction  of 
representatives  of  the  War  Department,  and  relsrlng  upon  statements  of 
representatives  of  the  War  Department  that  large  quantities  of  such 
glue  would  be  required  in  the  production  of  airplanes,  incurred  expenses 
in  experimenting  and  developing  the  glue  and  for  special  equipment  for 
its  manufacture,  and  manufactured  a  quantity  thereof,  which  it  had  on 
hand  at  the  time  of  the  armistice,  claimant  is  not  entitled  to  reimburse- 
ment in  the  absence  of  an  agreement  express  or  implied. 

2.  CLAIM  AND  DECISION.— Claim  under  act  of  March  8,  1919,  for  experimental 

and  development  expenses,  special  equipment,  and  damages  on  account 
of  the  Government  failing  to  issue  a  purchase  order.  Held,  claimant  not 
entitled  to  recover. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the. following  to  be  the  facts: 

1.  This  case  arises  under  the  act  of  March  2,  1918.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division,  Supply  Circular  No.  17,  1919,  for  $17,168.57,  by  reason  of 
an  agreement  alleged  to  have  been  entered  into  between  claimant 
and  the  United  States. 

2.  The  claim  was  referred  to  this  Board  by  Claims  Board  Air 
Service. 

The  relief  demanded  is  as  follows : 
For  actual  cost  to  claimant  of  245  100-lb.  barrels  of  casein  water- 
proof glue  manufactured  and  undisposed  of  at  time  of  armistice—  $11, 331. 13 

For  experimental  and  development  expenses 4, 992. 61 

For  special  equipment: 

Cost  of  machinery $2,044.&S 

Appraised  •  value 1, 200. 00 

844.83 

Total 17, 168.  57 

3.  In  the  fall  of  1917  a  demand  for  w^aterproof  glue  was  created 
through  the  need  for  such  a  product  in  the  manufacture  of  airplanes. 
The  United  States  Government,  acting  through  the  Forest  Products 
Laboratory  at  Madison,  Wis.,  tested  out  many  commercial  glues  with- 
out finding  any  which  proved  wholly  satisfactory.    Accordingly  a 
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series  of  experiments  were  commenced  with  a  view  to  developing  a 
glue  that  would  be  both  strong  and  waterproof.  The  claimants  took 
great  interest  in  the  tests  conducted  at  the  Forest  Products  Labora- 
tory, furnished  samples  of  their  own  glue,  and  offered  to  send  a 
representative  to  assist  in  these  tests  and  furnished  the  Forest  Prod- 
ucts Laboratory  with  information  relative  to  an  alleged  waterproof 
glue  made  in  Vienna. 

4.  On  April  2,  1918,  claimant  entered  into  a  written  agi'eement 
with  Carlisle  P.  Winslow,  Director  of  Forest  Products  Laboratory, 
which  reads  in  part  as  follows : 

"The  Forest  Products  Laboratory  agrees  to  furnish  the  Perkins 
Glue  Company  with  formulas  for  the  manufacture  of  waterproof 
casein  glues  and  other  information  as  it  desires;  provided  that,  how- 
ever, in  consideration  of  furnishing  this  information  the  Perkins 
Glue  Company  agrees  that  it  will  not  apply  for  patents  covering 
any  of  these  formulas  for  casein  glue  that  are  furnished  in  writing  to 
it  W  the  Forest  Products  Laboratory  *  *  *.  It  is  agreed  tnat 
the  Forest  Products  Laboratory  assumes  no  financial  responsibility 
for  any  expense  which  the  Perkins  Glue  Company  may  assume  in 
developing  glues  or  using  information  furnished  by  the  Forest 
Products  Laboratory    *     *    *." 

5.  The  Government's  motive  in  entering  into  the  above  agreement 
was  the  desire  to  develop  a  waterproof  glue  to  be  purchased  and 
used  by  the  manufacturers  of  airplanes.  The  claimant's  motive  is 
revealed  in  a  letter  of  March  22,  1918,  written  to  Mr.  Stryker,  presi- 
dent of  said  company,  by  the  vice  president,  Gertrude  Perkins,  in 
which  the  following  appears : 

cc  ♦  ♦  ♦  J  imagine  if  we  do  not  take  up  proposition  it  may  be 
offered  Xational  Process..  Our  conference  developed  no  intimation 
we  would  not  be  free  to  sell  where  we  like  and  no  remuneration  men- 
tioned for  Madison  information  given  us.  The  gist  of  talk,  how- 
ever, was  all  on  lines  of  our  furnishing  glue  to  our  panel  customers 
for  war  work.  *  *  *  Have  gone  over  proposition  with  Harry 
and  we  three  think  best  plan  is  for  you  and  Grosvenor  come  here 
and  go  with  us  to  Madison  to  determine  first  whether  in  our  opinion 
commercially  successful  waterproof  glue  could  be  manufactured  ac- 
cording to  their  formula.  Second,  if  so  whether  we  would  be  war- 
ranted in  making  our  investment  required  to  produce  jind  manu- 
facture at  a  profit    *     *     *." 

6.  The  above  is  confirmed  by  Mr.  Stryker  in  letter  of  April  6, 
1918,  to  Mr.  Winslow,  Director  of  the  Forest  Products  Laboratory. 

<«  ♦  ♦  ♦  ^Yg  ^Jq  jjq^  ^isj^  to  lay  claim  to  an^  excess  of  patriotism, 
but  we  do  wish  to  say  that  we  have  two  chief  objects  in  our  en- 
deavor to  go  into  this  waterproof  glue  business.  *  *  *  .  First :  If 
the  Government  needs  a  waterproof  glue,  we  will  assist  in  its  pro- 
duction if  possible.    Second :    Our  wood- working  trade  wants  us  to 
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sell  them  a  waterproof  glue  if  it  is  to  be  had;  we  should  fill  these 
two  requirements." 

7.  It  appears  that  the  claimant  proceeded  to  make  experiments 
with  a  view  to  producing  a  waterproof  glue  and  eventually  produced 
a  mixture  which  proved  very  satisfactory  under  Government  tests. 
In  the  course  of  perfecting  this  product  considerable  correspondence 
was  carried  on  with  various  oflScers  in  the  office  of  the  Director  of 
Aircraft  Production.  This  correspondence  pertains  chiefly  to  the 
results  of  various  tests  made,  suggestions  as  to  the  effect  of  certain 
chemicals,  and  requests  for  statements  as  to  the  progress  being  made 
by  the  claimant  in  the  development  of  a  waterproof  glue.  The  corre- 
spondence shows  a  desire  on  the  part  of  the  Government  to  lend 
assistance  in  the  claimant's  work  and  a  willingness  on  the  part  of 
the  claimant  to  cooperate  with  the  Government.  Nothing  is  found, 
however,  which  indicates  that  the  Government  at  any  time  agreed 
to  purchase  the  claimant's  output  or  assume  the  expense  of  the  experi- 
mental work. 

8.  Upon  the  conclusion  of  hostilities  the  claimant  had  made  expendi- 
tures and  installed  equipment  incidental  to  their  experimental  work 
and  had  on  hand  the  waterproof  glue  for  which  claim  is  here  made. 
This  glue  had  been  inspected  and  sealed  by  the  Government  and  was 
ready  for  delivery,  but  the  suspension  of  activity  in  the  production 
of  airplanes  curtailed  the  market  for  claimant's  product  with  the  re- 
sult that  claimants  have  been  unable  to  dispose  of  it. 

DECISION. 

1.  The  expenditures  which  are  the  subject  of  this  claim  were  made 
by  the  Perkins  Glue  Co.  wholly  at  its  own  risk.  The  United  States 
Government  at  no  time  agreed  to  purchase  the  glue  in  question  and 
at  no  time  agreed  to  reimburse  the  claimant  the  expenses  incurred 
in  making  the  experiments  for  which  claim  is  now  made.  Accord- 
ingly, the  United  States  is  under  no  contractual  obligation  to  the 
claimant,  and  the  relief  demanded  is  denied. 

Col.  Delfield  and  Mr.  Fowler  concurring. 
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Case  No.  2395. 

In  re  CLAIK  OF  R.  X.  KESSICK  A  SONS. 

1.  FOOD    ADXnriSTRATIOH    BULLETIH— SALES—PROVISIOHAL    PRICE.— 

Where  a  purchase  order  for  tomatoes  fixes  a  provisional  price,  and  the 
tomatoes  are  dellTcred  to,  accepted,  and  paid  for  by  the  OoTcmment  at 
the  provisional  price,  and  a  Food  Administration  bnlletin  provides  that 
the  tomatoes  so  accepted  will  be  paid  for  in  fnll  at  zone  prices  fixed  by 
the  Food  Purchase  Board,  and  that  if  the  packer  is  dissatisfied,  he  may 
protest  the  same,  and  be  paid  at  the  actual  cost  of  production,  to  be 
ascertained  by  the  Federal  Trade  Commission,  plus  a  fair  profit  to  be 
fixed  by  the  Food  Purchase  Board,  the  bulletin  furnishes  the  proper  rule 
under  which  an  adjustment  of  the  final  price  should  be  made. 

2.  SALES—PROVISIONAL    PRICE— RECEIPT— DURESS.— Where    under    the 

circumstances  stated  in  Syllabus  No.  1  the*  packer  protests  the  zone 
price,  and  under  the  terms  of  the  bulletin  the  packer  is  allowed  and  paid 
an  additional  sum,  and  sigrns  a  receipt  reciting  payment  in  full,  and 
thereafter  claims  the  receipt  was  sisrned  under  duress,  of  which  there 
is  no  evidence,  and  claims  that  the  settlement  was  arrived  at  by  com- 
putation  on  an  erroneous  basis,  of  which  basis  he  had  full  knowledge 
when  he  signed  the  receipt,  claimant  is  not  entitled  to  have  the  settle- 
ment reopened. 

8.  FOOD  ADMINISTRATION  BITLLETIN- STORAGE.— Where  a  Food  Adminis- 
tration bulletin  provides  an  allowance  for  storage  on  tomatoes  not  or- 
dered shipped  before  December  1,  191S,  and  claimant  received  shipping 
order.  November  1,  191S,  claimant  is  not  entitled  to  reimbursement  of 
storage  charges  although  the  purchase  order  was  not  issued  as  early 
as  claimant  anticipated. 

4.  CLAIM  AND  DECISION.— Claim  under  act  of  March  2,  1919^  for  additional 
compensation  for  tomatoes  and  for  storage  and  interest.  Held,  claimant 
not  entitled  to  recover. 

Mr.  Howe  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim.  Form  A,  has  been  filed  and  the  claim  comes  to  this  Board  on 
appeal  from  decision  of  the  Claims  Board,  Office  of  Director  of  Pur- 
chase. 

The  claim  is  for  $1,650.58,  based  on  an  informally  executed  con- 
tract alleged  to  have  been  entered  into  between  the  claimants  and 
the  Quartermaster  Corps  of  the  War  Department,  and  is  made  up  of 
the  following  three  items: 

$1,282.50  being  the  difference  between  the  price  paid  to  the  claim- 
ants in  settlement  for  shipments  of  canned  tomatoes  made  under  a 
purchase  order  pursuant  to  the  action  of  the  Food  Purchase  Board, 
and  a  higher  price  to  which  claimants  consider  themselves  entitled 
under  the  Food  Purchase  Board  rules. 
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$320  for  storage  of  the  tomatoes  on  claimants'  premises  from  De- 
cember 1,  1918,  to  January  1,  1919,  alleged  to  have  been  caused  by 
delay  in  the  receipt  of  the  purchase  order. 

$48.08  interest  on  the  above  two  amounts. 

A  hearing  of  the  claim  was  held  on  February  10,  1920. 

STATEMENT  OF  FACTS. 

1.  Claimants  are  a  copartnership,  engaged  in  the  business  of  pack- 
ing tomatoes  at  Bethlehem,  Md.,  which  is  in  the  Baltimore  Quarter- 
master Zone. 

2.  On  August  1,  1918  claimants  received  written  notice  fi'om  the 
depot  quartermaster.  United  States  Army,  Baltimore,  Md.,  to  the 
effect  that  the  Food  Administration  had  allotted  to  the  United 
States  Army  33^  per  cent  of  claimants'  1918  pack  of  tomatoes,  and 
that  purchase  orders  for  so  much  thereof  as  the  Army  required 
would  be  issued  promptly  to  claimants  on  receipt  of  notice  from 
claimants  as  to  whether  they  wished  inspection  at  the  factory  or 
elsewhere.  Claimants  immediately  complied  with  this  request  by 
sending  notice  that  they  wished  factory  inspection.  Factory  inspec- 
tion appears,  however,  to  have  been  later  waived  by  the  Government. 

3.  It  also  appears  that  about  the  same  time,  or  prior  thereto, 
claimants  had  received  and  were  familiar  with  the  various  bulletins 
of  the  United  States  Food  Administration,  stating  the  terms  and 
regulations  in  accordance  with  which  tomatoes  were  to  be  packed, 
shipped,  and  paid- for  by  the  Army. 

4.  In  accordance  with  the  instructions  of  August  1,  1919,  claim* 
ants  reserved  for  the  use  of  the  Army  the  required  percentage  of 
their  pack,  and  on  October  9,  1918,  they  received  from  the  depot 
quartermaster  at  Baltimore  a  purchase  order  covering  9,000  cases 
of  2  dozen  cans  each  of  No.  3  tomatoes  at  a  provisional  price  of 
$1.85  per  dozen  cans.  This  purchase  order  was  proxy  signed. 

5.  Claimants,  about  the  same  time,  were  notified  by  the  quarter- 
master to  make  no  shipments  until  receipt  of  transportation  orders. 

6.  Transportation  orders  reached  them  November  1,  1918. 

7.  On  receij^t  of  these  orders  claimants  started  shipments  on  or 
about  December  17,  1918,  and  during  December,  1918,  and  January 
and  February,  1919,  shipped  the  entire  amount  of  9,000  cases  covered 
by  the  purchase  order.  These  9,000  cases  were  accepted  and  claim- 
ants were  paid  by  the  quartermaster  the  provisional  price  of  $1.85 
per  dozen  cans,  as  shipments  were  made. 

8.  It  was  provided  in  Food  Administration  Bulletin  No.  13  that 
tomatoes  accepted  by  the  Government  would  be  finally  paid  for  in 
full  at  the  zone  price  fixed  by  the  Food  Purchase  Board  for  the 
particular  zone  in  which  the  packer  was  situated,  and  further  that 
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if  the  packer  was  dissatisfied  with  this  zone  price  he  was  at  liberty 
to  protest  the  same,  and  to  be  paid  at  the  actual  cost  of  production, 
to  be  ascertained  by  the  Federal  Trade  Commission,  plus  a  fair 
profit  to  be  fixed  by  the  Food  Purchase  Board. 

9.  Claimants,  after  making  all  the  shipments,  were  offered  by  the 
Baltimore  quartermaster  the  Baltimore  zone  price,  which  was  $1.95 
per  dozen  cans.  Claimants  thereupon  protested  this  price  and  asked 
to  hare  their  final  price  fixed  in  accordance  with  Bulletin  No.  13. 
Accordingly  the  Federal  Trade  Commission  investigated  and  deter- 
mined claimants'  production  cost  at  $1.75.  To  this  cost  was  added 
the  profit  allowed  to  packers  selling  to  the  Army  under  the  Food 
Purchase  Board's  rules  then  in  force,  of  21  cents  per  dozen,  making 
the  total  final  price  to  be  allowed  claimants  of  $1.96  per  dozen  cans. 

10.  Claimants  were  finally  paid  at  the  rate  of  $1.96  per  dozen  for 
the  9,000  cases  delivered.  Payment  was  made  to  them  by  paying  them 
the  difference  between  the  sum  due  them  on  the  basis  of  $1.96  per 
dozen  and  the  provisional  price  of  $1.85  per  dozen,  previously  paid. 
This  resulted  in  delivery  to  claimants  of  a  check  for  $2,366.90,  which 
they  accepted  and  upon  receipt  of  which  claimants  signed  a  voucher 
setting  forth  the  basis  on  which  this  amount  was  computed  and  bear- 
ing the  following  statement:  "I  accept  settlement  on  the  above 
account  as  payment  in  full  for  the  commodity  furnished." 

11.  Claimants'  contention  now  is: 

First.  That  they  are  not  bound  by  the  terms  of  the  receipt  which 
they  signed,  because  it  was  signed  under  duress  and  that,  not  being 
bound  by  it,  they  are  entitled  to  have  their  compensation  computed  on 
a  different  basis.  They  claim  that  the  profit  allowed  by  the  Federal 
Trade  Commission  on  Army  tomatoes  of  21  cents  is  predicated  on  a 
production  cost  based  on  a  2-pound  can  (which  is  the  standard 
weight  can  in  general  use),  whereas  the  cans  actually  delivered  by 
the  claimants  weighed  2  pounds  1^  ounces  each.  Claimants  ask  an 
increase  in  the  cost  on  which  profit  is  to  be  allowed  them  propor- 
tioned to  this  difference  in  weight. 

Second.  That  no  allowance  has  been  made  them  for  storage.  They 
claim  storage  on  the  tomatoes  on  hand  and  undelivered  after  Decem- 
ber 1,  1918,  on  the  ground  that  their  failure  to  deliver  them  sooner 
was  due  to  the  delay  of  the  Government  in  not  sending  them  the  pur- 
chase order  before  October  9. 

DECISION. 

1.  As  to  the  claim  for  a  higher  production-cost  basis,  it  appears 
clearly  from  the  testimony  that  no  matter  what  sized  can  the  cost 
basis  for  the  Army  profit  was  based  on,  as  a  matter  of  fact  the  calcu- 
lation of  cost  in  this  case,  which  was  made  at  the  claimants'  own  re- 
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quest,  was  based  on  the  actual  cans  which  they  were  packing  and 
which  they,  in  fact,  delivered  and  have  been  paid  for,  and  that  this 
was  done  and  payment  accepted  by  claimants  with  full  knowledge 
of  the  basis  on  which  the  cost  was  computed.  There  is,  moreover,  no 
evidence  to  show  that  claimants  signed  the  receipt  above  set  forth 
under  any  duress  forming  a  legal  basis  for  regarding  the  receipt  as 
not  binding  on  claimants.  All  that  appears  is  that  they  accepted 
payment  and  signed  the  receipt  because  they  were  in  need  of  working 
capital  and  concluded  it  would  be  good  business  judgment  to  do  so, 
and  not  for  any  reason  in  any  way  imputable  to  the  Government. 
There  seems,  therefore,  no  reason  for  holding  that  claimants  have 
not  been  compensated  in  accordance  with  their  contract,  or  are  en- 
titled to  higher  price  than  they  have  received  in  payment  for  the 
goods  delivered  under  it. 

2.  Nor  does  there  seem  any  ground  for  allowing  the  claim  for 
storage.  The  Food  Administration  bulletins  applicable  in  this  case 
provide  that  storage  is  to  be  allowed  only  on  tomatoes  not  ordered 
shipped  prior  to  December  1,  1918.  Claimants  received  shipping 
orders  on  November  1,  1918.  They  made  their  first  shipment  about 
December  17,  but  their  contention  that  this  delay  was  due  to  the 
fault  of  the  Government  in  not  issuing  the  purchase  order  before 
October  9  is  not  sufficiently  established  to  justify  the  application  of 
any  other  rule  than  the  requirements  of  the  T3ulletin  itself. 

3.  In  view  of  the  foregoing,  there  is  no  basis  for  the  allowance  of 
interest  on  the  amounts  claimed. 

DISPOSITION. 

1.  The  claim  should  be  denied. 

Col.  Del  afield  and  Maj.  Hope  concurring. 
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Case  No.  1586. 

In  re  KECLAIX  OF  THE  TILTOK  OPTIOAL  GO. 

1.  PACILITIES— IN  ANTICIPATION  OP  OBDEKS.^Where  a  plant  was  erected 

in  anticipation  of  Oovemment  orders  but  not  In  pnrsnance  of  any  agree- 
ment providing  for  amortization,  claimant  Is  not  entitled  to  reimburse-  ' 
ment  on  account  of  the  erection  of  the  plant. 

2.  GLAIX  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  for  that 

part  of  the  cost  of  erecting  a  plant  under  war  conditions  which  was  in 
excess  of  what  it  would  have  cost  in  normal  times.  Held,  claimant  is 
not  entitled  to  relief. 

Mr.  Patterson  writing  the  opinion  of  the  Board. 

This  case  arises  under  the  act  of  March  2,  1919.  It  appears  to  be 
a  Class  B  claim,  although  the  statement  was  presented  to  Boston 
District  Claims  Board,  Ordnance  Department,  upon  Form  A.  The 
claim  was  referred  to  this  Board  by  Claims  Board,  Ordnance  De- 
partment, July  16,  1919. 

DECISION. 

The  amount  claimed  is  $16,330,  representing  the  cost  of  erecting  a 
building  at  claimant's  plant  at  Tilton,  X.  H.,  under  war  conditions, 
in  excess  of  what  the  same  or  a  similar  building  would  have  cost  in 
normal  times.  It  is  asserted  that  claimant  entered  upon  the  con- 
struction of  the  building  when  it  did  upon  the  faith  of  representa- 
tions by  Government  officials  that  it  would  receive  contracts  which 
would  enable  it  to  amortize  the  cost. 

Briefly  stated,  the  facts  established  are  as  follows: 

Claimant,  Tilton  Optical  Co.,  manufactures  optical  lenses.  It 
has  been  financed  for  a  number  of  yeai's  by  Martin-Copeland  Co., 
of  Providence,  R.  I.,  which  controls  a  majority  of  its  voting  stock 
and  makes  the  frames  for  its  lenses  and  markets  the  assembled  prod- 
uct. The  Martin-Copeland  Co.  at  the  beginning  of  the  war  was  in 
a  flourishing  condition  and  at  the  end  of  its  fiscal  year,  July,  1918, 
had  orders  on  its  books  sufficient  to  occupy  the  facilities  of  its  own 
plant  and  that  of  claimant  for  some  18  months  at  higher  prices  than 
it  had  ever  received  for  its  products. 

From  motives  of  patriotism,  Mr.  Laurence  C.  Martin,  vice  presi- 
dent of  the  Martin-Copeland  Co.,  realizing  that  the  Government  was 
in  great  need  of  high-class  optical  materials,  solicited  Government 
contracts  and  received  a  number  for  lenses  for  deep-trench  peri- 
scopes, aviators'  goggles,  telescopic  gun  sights,  and  other  devices. 
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During  the  summer  and  autumn  of  1917  all  of  the  facilities  of  claim- 
ant and  of  the  Martin-Copeland  Co.  which  were  in  any  way  avail- 
able or  adaptable  for  Government  work  were  devoted  to  these  con- 
tracts. 

A  certain  Lieut.  A.  B.  Gardner,  who  appears  to  have  had  some- 
thing to  do  with  the  procurement  of  optical  instruments  for  the 
Army,  directed  Mr.  Martin's  attention  to  the  demand  for  an  instru- 
ment called  the  "  sitogoniometer,"  which  the  French  artillery  had 
found  of  great  value  for  fire-control  purposes.  Lieut.  Gardner 
stated  to  Mr.  Martin  that  the  Army  would  readily  find  use  for  at 
least  100,000  of  these  instruments  as  soon  as  they  could  be  procured. 

Mr.  Martin  proceeded  to  Washington  and  conferred  with  George 
E.  Chatillon,  Chief  of  the  Military  Optical  Glass  Section  of  the  War 
Industries  Board.  Mr.  Chatillon  indorsed  Lieut.  Gardner's  state- 
ments respecting  the  sitogoniometer  and  encouraged  Mr.  Martin  to 
develop  the  facilities  of  his  companies  for  the  production  in  quantity 
of  these  instruments  and  of  optical  glass  for  instruments  of  pre- 
cision generally. 

Mr.  Martin  informed  Lieut.  Gardner  that  his  existing  facilities 
would  not  permit  the  production  of  any  such  quantity  of  sitogoni- 
ometers  as  discussed  without  an  additional  building  at  the  Tilton 
plant.  He  expressed  his  willingness  to  erect  such  a  building  if  the 
necessary  priority  orders  could  be  obtained  to  enable  him  to  procure 
the  material  and  its  delivery  at  Tilton.  The  subject  of  governmental 
financial  asistance  was  discussed,  but  such  assistance  was  declined 
by  Mr.  Martin.  Mr.  Chatillon  introduced  Mr.  Martin  to  the  Priori- 
ties Committee  and  assisted  him  in  obtaining  from  that  committee 
the  necessary  orders  and  also  in  obtaining  blue  prints  for  the  equip- 
ment for  the  new  building  from  the  Naval  Gun  Factory  at  Rochester, 
N.  Y.  The  erection  of  the  building  was  begun  and  was  in  progress 
when  the  armistice  was  signed.  Claimant  being  committed  for  the 
material  and  construction,  proceeded  with  the  latter,  and  the  building 
was  completed  about  March,  1919,  and  is  now  in  use. 

It  is  clear,  however,  from  the  testimony  of  claimant's  witnesses 
that  the  building  was  not  required  for  purposes  of  its  ordinary  trade 
and  would  not  have  been  erected  up  to  the  present  time  (certainly 
not  during  the  war)  had  it  not  been  for  the  expectation  of  large 
contracts  for  sitogoniometers  and  other  Government  work. 

Claimant  or  the  Martin-Copeland  Co.  did  receive  orders  foi  sito- 
goniometers from  time  to  time  and  manufactured  in  all  about  4,900 
of  them.  These  orders  appear  to  have  been  adjusted;  at  any  rate, 
they  are  not  involved  in  the  present  claim. 

Nothing  is  found  in  the  case  as  presented  by  claimant  to  sustain  a 
finding  that  there  was  any  agreement  between  the  claimant  and  any 
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person  representing  the  Secretary  of  War  or  the  President  of  the 
United  States  ui)on  which  this  Board  can  recommend  any  relief.  No 
promise  by  anyone  has  been  proved  that  the  Government  would 
reimburse  claimant  the  cost  of  the  addition  to  its  plant  or  for 
any  part  thereof,  nor  was  there  any  order  or  direction  to  proceed 
with  its  construction  or  any  suggestion  of  compulsion  from  which  an 
agreement  can  be  implied.  While  Mr.  Chatillon  undoubtedly  en- 
couraged Mr.  Martin  in  his  plan,  even  to  the  extent  of  assisting  him 
in  procuring  priority  orders  for  materials,  which  he  probably  could 
not  have  obtained  without  such  assistance,  it  is  clear  that  whatever 
risk  was  connected  with  the  transaction  through  a  possible  cessation 
of  hostilities  was  assumed  by  claimant. 

Mr.  Martin's  attitude  throughout  has  been  most  patriotic  and  com- 
mendable, but  Congress  has  not  authorized  the  Secretary  of  War  to 
reimburse  him  for  his  efforts  to  serve  his  country. 

This  Board  will  therefore  enter  the  usual  final  order  denying 
relief. 

Col.  Delafield  and  Mr.  Bowen  concurring. 
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Cases  Nob.  1475  and  1647. 

In  re  CLAIMS  07  8PSNCEB  LENS  CO. 

1.  STimrLATION  OP  PBODtrCTIOK. — A  strong  representation  of  OoTemment 
needs  by  a  representative  of  the  War  Indnstries  Board,  accompanied  by 
adyice  to  lay  in  snfflcient  snppUes  for  the  mannfaetnre  of  glass  to  last 
throngh  the  winter  of  1918-19,  does  not  oonstitnte  an  agreement  within 
the  purview  of  the  act  of  March  2,  1919,  to  reimburse  the  claimant 
expenditures  made  in  anMcipation  of  future  orders. 

8.  CLAIM  AND  DECISION.^Claim  under  the  act  of  March  8,  1919,  based  upon 
an  implied  agreement  with  the  War  Industries  Board  in  relation  to  the 
production  of  optical  glass.    Belief  denied. 

Lieut.  Col.  Carruth  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  These  cases  arise  under  the  act  of  March  2,  1919.  Statements  of 
claim,  Form  B,  have  been  filed  under  Purchase,  Storage  and  TraflSc 
Division  Supply  Circular  No.  17  (1919)  for  $12,135.50,  less  $2,224 
for  salvage,  by.  reason  of  an  agreement  alleged  to  have  been  entered 
into  between  the  claimant  and  the  United  States. 

2.  The  claimant  alleges  that  in  April,  1918,  it  was  instructed  by 
Dr.  Arthur  L.  Day,  in  charge  of  the  production  of  optical  glass  of 
the  War  Industries  Board,  to  provide  a  sufficient  number  of  pots 
before  November  to  carry  its  glass  production  at  full  capacity 
through  the  winter  of  1918-19,  and  that  acting  upon  these  instruc- 
tions it  placed  orders  for  large  aumbers  of  pots  with  the  Willetts  Co. 
and  the  La  Clede-Christy  Clay  Products  Co.,  the  subcontractors  of 
the  claimant.  These  claims  are  for  the  pots  which  claimant  alleges 
were  over  and  above  the  quantity  required  in  the  full  performance  of 
its  formal  contract  with  the  Government  and  were  secured  for  this 
contract  and  in  anticipation  of  future  orders  to  keep  its  plant  going 
at  full  capacity  throughout  the  winter  of  1918-19  and  into  the  fol- 
lowing spring. 

3.  It  appears  from  the  testimony  adduced  at  the  hearing  of  these 
cases  that  the  claimant  was  a  manufacturer  of  optical  glass  and  in- 
struments for  using  said  glass;  that  there  was  a  great  demand  by 
the  Government  for  its  products  during  the  year  1918 ;  that  in  April, 
1918,  the  claimant,  by  its  president,  Mr.  H.  N.  Ott,  had  a  conversa- 
tion with  Dr.  Day,  who  outlined  to  him  the  possible  needs  of  the 
Government  and  advised  him  to  stock  its  plant  with  sufficient  pots 
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and  other  materials  to  keep  it  running  at  full  capacity  during  the 
winter  of  1918-19  and  up  to  March  1,  1919.  It  does  not  appear  that 
the  claimant  was  given  any  definite  promise  of  orders. 

4.  The  claimant  received  a  formal  order  from  the  Government 
through  the  office  of  the  Chief  Signal  Officer  for  70,000  pounds  of 
optical  glass  the  latter  part  of  April  or  the  first  of  May.  The  order, 
which  was  dated  April  5, 1918,  and  the  foririal  contract,  dated  April 
11, 1918,  did  not  provide  any  specific  date  upon  which  delivery  was  to 
be  completed,  but  it.  was  understood  that  the  contractor  was  to  pro- 
ceed with  all  possible  haste  to  fulfill  said  contract. 

5.  Mr.  H.  N.  Ott,  president  of  the  claimant  company,  testified  at 
the  hearing  in  substance  as  follows :  That  the  greatest  difficulty  was 
in  getting  pots  on  account  of  freight  conditions;  that  it  looked  very 
much  during  the  spring  and  summer  months  of  1918  that  freight 
conditions  were  going  to  be  worse  during  the  winter  of  1918-19  than 
they  were  in  1917-18.  He  was  so  very  anxious  about  getting  a 
sufficient  number  of  pots  and  chemicals  for  carrying  on  his  work 
that  Dr.  Day  very  kindly  put  his  shoulder  back  of  the  proposition 
and  through  his  agency  and  the  agency  of  the  Geophysical  Labora- 
tory he  was  able  to  interest  the  La  Clede-Christy  Co.  particularly 
in,  making  enough  pots  for  him;  that  he  saw  he  was  going  to  need 
so  many  pots  to  make  so  much  glass;  that  he  would  need  so 
many  more  pots  to  carry  him  through  the  winter,  irrespective  of  any 
particular  order,  expecting  to  use  as  many  pots  as  was  necessary  on 
those  individual  orders  and  anticipated  orders ;  that  he  did  not  know 
at  the  time  that  he  was  ordering  332  pots  over  and  above  the  other 
orders,  because  he  did  not  specially  figure  out  just  how  many  pots 
each  particular  order  would  take,  but  knew  that  he  could  fill  the 
order  before  the  winter  was  over  and  knew  that  the  Government  de- 
partments would  want  all  the  glass  he  could  make ;  that  the  Aircraft 
said  that  they  would  need  more  glass  than  the  70,000  pounds; 
that  he  wanted  to  be  sure  he  had  enough  pots  to  take  care  of  his 
needs  during  the  winter,  he  used  the  pots  and  as  he  saw  he 
could  use  more  pots  he  ordered  them ;  that  he  was  led  to  believe  by 
Dr.  Day,  of  the  War  Industries  Board,  that  the  entire,  capacity  of 
his  plant  would  be  required  by  the  Government ;  that  while  he  had  a 
formal  contract  with  the  Government  and  had  only  completed  about 
25  per  cent  of  it  when  the  armistice  was  signed,  yet  he  believed  that 
if  he  had  been  permitted  to  continue  the  performance  of  said 
contract,  on  account  of  the  rapidly  increasing  capacity  of  his  plant, 
he  would  have  completed  said  contract  by  January  1,  1919.  Mr.  Ott 
testified  further  that  officials  of  the  Rochester  District  Ordnance 
Office  constantly  urged  the  claimant  company  to  increase  its  capacity 
and  were  anxious  for  him  to  get  the  Aircraft  order  out  of  the  way  as 


Digitized  by 


Google 


1016  DECISIONS  BOARD  OF  CONTRACT  ADJUSTMENT. 

quickly  as  possible  so  that  they  might  place  some  orders  with  him; 
that  he  delivered  optical  glass  and  instruments  for  using  optical 
glass  to  the  Navy  Department,  which  was  charged  against  his  formal 
contract  with  the  Signal  Corps;  that  his  factory  delivered  finished 
optical  instruments  to  the  Ordnance  Department;  that  Dr.  Day  had 
acted  as  his  agent  in  placing  an  order  for  pots;  that  the  Govern- 
ment had  settled  with  the  claimant  for  the  cancelled  contract.  Mr. 
Ott  admitted,  however,  that  all  of  his  negotiations  for  orders  had 
been  carried  on  with  the  Signal  Corps ;  that  he  kjiew  contracts  would 
be  placed  by  the  various  departments  of  the  War  Department  and 
not  by  the  War  Industries  Board. 

6.  Dr.  Day  testified  that  he  advised  the  claimant  to  have  a  sufficient 
supply  of  pots  on  hand  by  November  15, 1918  for  the  capacity  of  its 
plants  for  the  winter  of  1918-19,  up  to  the  first  of  March,  1919; 
that  there  was  a  tremendous  demand  for  the  products  of  claimant's 
plant  and  that  the  Government  would  have  required  a  far  greater 
amount  of  the  products  in  question  than  the  claimant's  and  other 
plants  could  have  produced  had  the  armistice  not  been  signed.  He 
also  said  that  he  did  not  have  authority  to  make  purchases,  to  sign 
contracts,  or  even  to  negotiate  contracts,  but  that  his  duty  was  to 
boost  production  and  to  assist  the  manufacturers  in  every  possible 
way  to  obtain  the  maximum  production,  and  that  he  did  not  at  any 
time  intend  to  lead  claimant  to  believe  that  he  had  authority  to  place 
orders  or  to  incur  financial  obligations.  Dr.  Day  further  testified 
that  his  function  was  largely  technical;  that  he  did  not  attempt  to 
indicate  the  quantity  of  raw  materials  that  should  be  ordered,  but 
only  outlined  in  a  general  way  the  possible  requirements  of  the 
Government  and  left  it  to  the  discretion  of  the  claimant  to  make 
its  own  contracts  and  to  place  its  orders  for  raw  materials. 

DECISION. 

1.  From  the  above  statement  of  facts  it  is  clear  that  the  claimant 
purchased  the  pots,  not  upon  the  faith  of  an  agreement  with  an 
agent  or  officer  of  the  Government,  but  upon  the  advice  of  Dr.  Day 
that  it  would  be  good  business  judgment  to  have  a  sufficient  supply 
of  pots  and  other  materials  in  stock  to  keep  it  going  at  full  capacity 
during  the  winter  of.  1918-19  and  the  early  spring  of  1919,  in  order  to 
avoid  a  repetition  of  the  failure  of  the  claimant  during  the  previous 
winter  to  obtain  sufficient  pots  on  account  of  freight  congestion. 

2.  The  president  of  the  claimant  company  testified  that  he  saw  he 
was  going  to  use  somany  pots  to  make  so  much  glass;  that  he  would 
need  so  many  more  ports  to  carry  him  through  the  winter,  irre- 
spective of  any  particular  order;  that  he  wanted  to  be  sure  he  had 
enough  pots  to  take  care  of  him  during  the  winter,  and  that  as  he 
used  pots  and  as  he  saw  he  could  use  more  pots  he  ordered  them. 
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8.  The  claimant  does  not  allege  and  the  record  or  testimony  does 
not  disclose  that  the  claimant  was  promised  any  contracts,  but  at 
the  hearing  the  president  of  claimant  company  testified  that  sub- 
sequent to  his  conversation  with  Dr.  Day  in  April,  1918,  it  received  a 
contract  from  the  Chief  Signal  Officer  for  70,000  pounds  of  glass^ 
and  that  only  25  per  cent  of  said  glass  was  delivered  up  to  S'ovember 
15,  1918,  when  the  contract  was  cancelled. 

4.  It  was  the  principal  function  of  Dr.  Day  to  assist  the  manufac- 
turers of  optical  glass  in  every  way  possible  to  obtain  the  maximum 
production  to  meet  the  requirements  of  the  Government.  Dr.  Day 
testified  that  he  did  not  have  authority  to  negotiate  contracts,  to  sign 
contracts,  or  to  make  purchases,  and  did  not  at  any  time  intend  to  lead 
claimant  to  believe  he  had  authority  to  place  orders  or  to  authorize 
claimant  to  incur  financial  obligations.  The  records  show  that  Dr. 
Day  acted  as  the  agent  of  the  claimant  on  one  occasion  in  placing  an 
order  for  pots  with  one  of  claimant's  subcontractors. 

5.  It  has  been  several  times  decided  by  the  Board  that  the  acts  of 
the  agents  or  officers  of  the  Government  in  urging  increased  produc- 
tion to  meet  the  growing  requirements  of  the  Government  do  not 
create  an  agreement  within  the  meaning  of  the  act  of  March  2,  1919, 
to  reimburse  contractors  for  obligations  incurred  or  expenditures 
made  in  anticipation  of  a  contract. 

6.  The  Board  is  of  the  opinion  that  the  surplus  pots  for  which 
these  claims  are  made  were  ordered  by  the  claimant  to  be  used  in 
the  performance  of  its  formal  contract  with  the  Signal  Corps  and 
in  anticipation  of  future  orders  from  the  Government  and  not  upon 
the  faith  of  aiiy  agreement  entered  into  by  any  officer  or  agent  of  the 
Secretary  of  War  or  of  the  President  within  the  meaning  of  the  act 
of  March  2, 1919. 

7.  For  the  reasons  stated,  therefore,  the  relife  sought  is  denied. 
Col.  Delafield  and  Mr.  Van  Wagoner  concurring. 
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Case  No.  1504. 

In  re  CLAIM,  OP  DENBY  XOTOK  TK0CK  GO. 

1.  AMOKTIZATIOK  OF  FACILITIES.— Where  facilities  were  not  specifically 

provided  by  the  contractor  for  the  performance  of  the  contract  and. 
there  was  no  express  or  implied  agreement  by  the  Government  provld* 
ing  for  their  amortisation,  claimant  is  not  entitled  to  reimbnraement 
therefor  or  to  the  nnabsorbed  amortization  thereon,  under  the  act  of 
March  2,  1919. 

2.  CLAHC  and  DECIUOK.— Claim  under  the  act  of  ICarch  9,  1919,  based  upon 

a  written  contract  for  motor  trucks.    Belief  denied. 

Mr.  McCandless  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  This  case  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  B,  has  been  filed  under  Purchase,  Storage  and  Traffic 
Division  Supply  Circular  Xo.  17, 1919,  for  $82,500,  by  reason  of  an 
agreement  alleged  to  have  been  entered  into  between  the  claimant 
and  the  United  States. 

2.  The  claim  was  forwarded  to  this  Board  from  Claims  Board, 
Director  of  Purchase,  upon  the  grounds  that — 

"  It  appears  from  an  examination  of  the  claims  that  there  is  no 
written  evidence  submitted  showing  the  nature,  terms  and  condi- 
tions of  the  alleged  contract." 

3.  The  relief  demanded  in  the  petition  is  for  amoi*tization  of 
plant  and  facilities  under  two  alleged  contracts,  designated  as  No. 
704  and  780.  Upon  the  hearing,  the  Denby  Motor  Truck  Co.  with- 
drew its  claim  under  No.  780  and  thus  reduced  the  amount  demanded 
to  $75,000,  all  of  which  is  claimed  under  No.  704. 

4.  From  the  testimony  it  appears  that  in  January,  1918,  the  Denby 
Motor  Truck  Co.  entered  upon  a  program  of  plant  enlargement.  At 
this  time  it  was  the  expectation  of  the  company's  officials  to  secure 
Government  contracts  and  thus  recoup  their  expenditures. 

5.  It  appears  that  in  July,  1918,  bids  were  submitted  upon  a  com- 
petitive basis  for  the  manufacture  of  Class  B  trucks.  Mr.  G.  W. 
Burch,  auditor  of  claimant  company,  testified  that  in  preparing  the 
bid  of  the  Denby  Motor  Truck  Co.  an  item  of  $50  per  truck  was 
added  into  the  bid  price  to  cover  amortization.  It  was  not  alleged, 
and  there  is  no  evidence,  that  any  Government  official  knew  that  the 
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bid  price  was  composed  of  various  items,  one  of  which  was  for 
amortization. 

6.  No  oral  agreement  providing  for  amortization  was  entered  into 
between  the  claimant  and  the  Government's  negotiating  officers.  On 
the  contrary,  the  president  of  the  claimant  company  told  Col.  E.  S. 
George  and  Maj.  A.  B.  Browne  that  the  Dfenby  Motor  Truck  Co.  was 
completely  equipped  to  fill  an  order  for  1,500  Class  B  trucks,  and 
this  was  one  of  Col.  George's  reasons  for  placing  the  Denby  Motor 
Truck  Co.  on  the  list  of  successful  bidders. 

7.  On  October  2,  1918,  claimant  received  the  following  letter 
(claimant  s  Exhibit  3) : 

October  2,  1918. 
451.2-MT. 

The  Quartermaster  General. 
Denby  Motor  Truck  Co. 
Award  on  "  B  "  trucks. 

1.  In  connection  with  bids  which  you  filed  on  furnishing  the  "  B  " 
trucks,  it  is  advised  that  you  have  been  awarded  a  contract  for  1,500 
at  $1,132,57  each;  you  to  furnish  all  the  material  for  assembling  of 
this  truck,  as  per  specifications,  with  exception  of  the  so-called  11 
major  units: 

*  *****  « 

2.  All  the  above  in  accordance  with  specifications,  drawings,  and 
blue  prints  which  are  furnished  by  the  Government.  Formal  contract 
will  follow  later. 

By  authority  of  the  Acting  Quartermaster  General. 
Advise  acceptance, 

Edwin  S.  George, 
Colonel^  A,  S..  A,  P.^  Attached  to  Q.  M.  Corps. 

8.  On  October  16,  1918,  claimant  was  informed  as  follows: 

War  Department, 
Office  of  the  Quartermaster  General, 

Washington,  October  16,  1918. 
From:  Motors  &  Vehicles  Division,  Q.  M.  C. 
To:  Denby  Motor  Truck  Company,  Detroit,  Mich. 
Subject :  Furnishing  Class  "  B  "  motor  trucks. 

1.  You  are  advised  that  Order  No.  704  will  cover  1,500  Class  "  B'' 
chassis  to  be  furnished  by  you  at  $1,132.37. 

By  authority  of  the  Acting  Quartermaster  General. 

(Signed)  A.  H.  Zachartas, 

Major,  Q.  M,  C. 

9.  On  November  14,  1918,  production  was  suspended  and  as  a 
result  no  formal  contract  was  ever  signed  and  no  trucks  were  manu- 
factured or  delivered. 

10.  The  Claims  Board,  Director  of  Purchase,  on  May  16,  1919, 
entered  into  a  settlement  agreement  No.  P.  C.  167,  covering  contract 
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No.  704,  and  claimant  was  allowed  the  sum  of  $5,255,  made  up  as 
follows : 

Net  obligations  of  subcontractors $3,842.02 

Subcontractors*  materials  to  which  United  States  Gov- 
ernment takes  title - 1, 053. 06 

Miscellaneous   claims  .^ 1, 412. 08 

DECISION. 

1.  The  plant  and  facilities  were  not  "specially  provided  and  paid 
for  by  the  contractor  for  the  performance  of  the  contract"  (S.  C- 
lll-3-(4))  designed  as  No.  704;  nor  did  the  United  States,  through 
its  officers  or  agents,  enter  into  any  agreement,  express  or  implied, 
providing  for  the  amortization  of  claimant's  plant  and  facilities. 
Accordingly  the  relief  demanded  by  the  Denby  Motor  Truck  Co.  is 
denied. 

Col.  Delafield  and  Mr.  Fowler  concurring. 
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Case  No.  2370. 

Jn  re  CLAIM  OP  XEO  H.  HIBSCH  ft  CO.      - 

1.  EXPENSE  OP  BESELLIHG — BBEAGH. — Where  a  contractor  manufactured 

the  goods  ordered  by  the  Government  but  the  latter  refused  to  take  them 
on  account  of  the  armistice,  whereupon  the  contractor  sold  them  to  pri- 
vate dealers  for  the  same  price  as  the  Government  had  agreed  to  pay, 
claimant  is  entitled  to  its  actual  reselling  costs.  Stated  in  another  way, 
claimant  is  entitled  to  the  difference  between  the  contract  price  and  the 
fair  value  of  the  goods,  which  fair  value  is  the  price  realized  less  the 
actual  cost  of  reselling  the  goods. 

2.  CLAIH  AND  DECISION.— Claim  under  the  act  of  March  2,  1919,  based  upon 

an  oral  contract  for  buttons.    Held,  claimant  is  entitled  to'  relief. 

Lieut.  Col.  McKeeby  writing  the  opinion  of  the  Board. 

riN DINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts : 

1.  The  claim  comes  to  the  Board  of  Contract  Adjustment  on  ap- 
peal from  the  Claims  Board,  Office  of  the  Director  of  Purchase,  as  a 
Class  B  claim  under  the  act  of  March  2,  1919. 

2.  On  November  6, 1918,  Capt.  R.  H.  Harris,  Quartermaster  Corps, 
Procurement  Division,  New  York  Zone  Supply  Office,  orally 
awarded  to  the  claimant  an  order  for  5,000  gross  20-ligne,  fresh- 
water pearl,  four-hol^  buttons  at  45  cents  per  gross,  delivery  to  be 
completed  November  16,  1918,  and  instructed  claimant  to  proceed  at 
once  with  the  order,  and  that  a  formally  drawn  order  would  follow. 
No  written  order  issued. 

3.  In  pursuance  of  this  order  claimant  proceeded  to  manufacture 
the  5,000  gross  of  buttons  and  was  prepared  to  deliver  same  to  the 
Government,  but  hostilities  having  ceased  the  goods  were  not  desired, 
and  claimant  later  sold  same  on  the  market  at  45  cents  per  gross. 

4.  The  claimant,  being  unable  to  sell  the  entire  lot  to  any  one  pur- 
chaser, was  compelled  to  seek  purchasers,  and  finally  succeeded  in  dis- 
posing of  the  entire  lot  to  various  purchasers. 

5.  The  claimant  alleges  that  by  reason  of  the  Government  not 
taking  the  gocds  it  was  put  to  the  following  expenses : 

Item  No.  1.  Replace  J  J  lent  of  raw  materials  used,  8,000  gross  blanks,  at 

4  cents  per  gross  advance $320.  00 

Item  No.  2.  Loss  on  pattern,  8,000  gross,  at  10  cents  per  gross 800. 00 

Item  No.  3.  Expense  of  changing  and  setting  automatic  machines 60. 00 

Item  No.  4.  Expense  of  reselling  (salesmen's  commissions) 112.50 

Item  No.  5.  Interest  on  manufacturing  cost  from  date  when  ready  for 
delivery  until  a  vera  ire  date  of  sales,  $1,875  for  209  days,  at  6  per 

cent 6o.  31 

Item  No.  6.  Overh'^ad  expense  on  reselling 50.00 

Total 1.  407.  81 
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6.  Had  the  United  States  taken  the  buttons  the  contractor  would 
have  received  45  cents  per  gross,  ^  total  of  $2,250.  The  United 
States  did  not  take  the  buttons  and  contractor  sold  the  5,000  gross 
for  45  cents  per  gross,  receiving  $2,250. 

7.  Clearly  the  contractor  is  entitled  to  be  reimbursed  only  for 
such  expenses  as  were  actually  and  necessarily  incurred  in  selling 
the  goods,  due  to  the  default  of  the  Government  in  not  accepting 
same. 

8.  The  expenditures  alleged  to  have  been  incurred  under  items  1, 
2,  3,  5,  and  6  are  manifestly  expenses  in  connection  with  the  perform- 
ance of  the  contract  itself,  and  could  not  have  arisen  out  of  the  fail- 
ure of  the  Government  to  accept  the  goods. 

9.  Item  4,  expense  of  reselling  (salesmen's  commissions),  $112.50, 
is  an  item  of  expense  solely  due  to  the  Government  not  taking  the 
buttons.  The  evidence  is  clear  that  the  goods  had  to  be  sold  to  va- 
rious customers  and  under  the  business  practice  the  claimant  paid 
a  commission  to  salesmen  for  making  such  sales. 

'lO.  Section  1  of  the  act  of  March  2, 1919,  provides  that  agreements 
found  to  exist  under  the  provisions  of  said  act  shall  be  adjusted  upon 
a  fair  and  equitable  basis. 

DECISION. 

1.  An  agreement,  as  prescribed  by  the  act  of  March  2,  1919,  was 
entered  into  on  the  6th  day  of  November,  1918,  whereby  the  claim- 
ant became  bound  to  manufacture  and  deliver  and  the  Government 
to  accept  and  pay  for  5,000  gross  water  pearl  buttons  at  45  cents  per 
gross.  The  claimant  performed  its  contract  in  full.  The  Govern- 
ment defaulted  and  did  not  accept  the  goods;  the  claimant  is,  there- 
fore, entitled  to  the  difference  between  the  contract  price  of  45  cents 
per  gross  and  the  fair  value  of  the  buttons  at  the  time  of  sale,  which 
fair  value  is  the  price  realized  less  the  actual  cost  of  selling. 

DISPOSITION. 

1.  This  Board  will  make  and  transmit  a  statement  of  the  nature, 
terms  and  conditions  of  the  agreement  and  Certificate  C  to  the 
Claims  Board,  Director  of  Purchase,  for  action  in  the.  manner  pro- 
vided in  subdivision  C,  section  5,  Supply  Circular  No.  17,  Purchase, 
Storage  and  Traffic  Division. 

Col.  Delafield  and  Mr.  Averill  concurring. 
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Case  No.  1883. 

In  re  GLAIH  OF  LOXTIS  BOSSEET  ft  SONS  (IKC). 

1.  CANCELLATIOK  OF  CONTBACT^SUBSTANTIAL  COHPLIANCE  WITH 
TEEHS  OF  CONTEACT. — Where  a  contract  provided  for  the  cancella- 
tion by  the  Government  of  any  part  thereof  at  any  time  and  for  the 
payment  to  the  contractor  of  the  cost  of  materials  on  hand  at  the  time 
of  cancellation  and  where  the  Government's  representatives  ^fter  cancel- 
ling the  contract  procured  a  purchaser  for  such  materials,  there  was  a 
substantial  compliance  on  the  part  of  the  Government  with  the  can- 
cellation clause  of  the  contract.  Claimant,  having  refused  so  to  dis- 
pose of  the  materials,  is  not  entitled  to  reimbursement  for  part  of  the 
materials  still  left  on  its  hands. 

S.  SAME— StrBSEUTIEKT  KEGOTIATIOKS.— The  claim  that  the  obligation  of 
the  Government  under  the  above  circumstances  was  recognized  or  re- 
vived by  representatives  of  the  Government  in  the  course  of  subse- 
quent negotiations  is  without  merit  because  the  obligation  was  dis- 
charged when  claimant  refused  to  sell  the  materials  and  could  not  be 
revived  by  any  action  or  promise  of  the  Government's  representatives. 

3.  CLAHC  and  decision. — Claim  under  the  act  of  March  2,  1919,  based  upon 
a  proxy- signed  contract  for  boxes.  Held,  claimant  is  not  entitled  to 
relief. 

Mr.  Huidekoper  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Ord- 
nance Departmt^nt.  on  a  claim  originally  filed  with  the  New  York 
District  Claims  Board  for  $7,102.90  on  an  informally  executed 
contract. 

2.  On  February  20,  1918,  the  claimant,  Louis  Bossert  &  Sons 
(Inc.),  Brooklyn.  X.  Y.,  entered  into*  a  written  contract.  War  Ord. 
No.  P3160-1089TW,  for  331,000  packing  boxes  for  3-inch  Stokes 
French  mortar  shells  at  66  cents  each.  Deliveries  were  to  be  as 
follows : 

During  the  month  of  March 83,  500 

April 83, 500 

May 83,  500 

June 83, 500 

Delivery  to  be  made  by  truck  to  the  plant  of  the  MetropoUtan 
Engineering  Co.,  of  Brooklyn,  N.  Y. 
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3.  The  contract  contained  a  cancellation  clause,  in  part  as  follows: 

"  Article  IV.  *  *  *  It  is  therefore  provided  that  at  any  time, 
and  from  time  to  time,  during  the  currency  of  this  contract,  the 
Chief  of  Ordnance  may  notify  the  manufacturer  that  any  part  or 
parts  of  the  articles  or  material  herein  contracted  for  then  remaining 
to  be  delivered  shall  not  be  manufactured  or  delivered. 

"  In  the  event  of  the  cancellation  of  this  contract,  as  in  this  article 
provided,  the  United  States  will  inspect  the  completed  articles  or 
material  then  on  hand  and  such  as  may  be  completed  within  thirty 
(30)  days  after  such  notice,  and  will  pay  to  the  manufacturer  the 
price  herein  fixed  for  the  articles  or  material  accepted  by  and  de- 
livered to  the  United  States.  The  United  States  will  also  pay  to  the 
manufacturer  the  cost  of  the  component  materials  and  parts  then  on 
hand  in  an  amount  not  exceeding  the  requirements  for  the  completion 
of  this  contract,  which  shall  be  in  accordance  with  the  specifications 
I'eferred  to  in  Schediile  1  hei'eto  attached,  and  also  all  costs  thereto- 
fore expended  and  for  which  payment  has  not  previously  been  made 
and  all  obligations  incurred  solely  for  the  pertormance  of  this  con- 
tract of  which  the  manufacturer  can  not  be  otherwise  relieved.  To 
the  above  may  be  added  such  sums  as  the  Chief  of  Ordnance  may 
deem  necessary  to  fairly  and  justly  compensate  the  manufacturer  for 
work,  labor,  and  service  rendered  under  this  contract." 

4.  On  May  4,  1918,  the  contract  was  amended  by  reducing  the 
quantity  to  be  manufactured  from  334,000  to  25,000.  This  action  on 
the  part  of  the  Procurement  Division  was  prompted  by  a  report 
made  by  an  inspection  officer.  In  fairness  to  the  claimant  we  wish 
to  say  that  so  far  as  we  have  been  able  to  ascertain  no  good  reason 
existed  for  this  summary  action  on  the  part  of  Government  officials. 
However,  by  the  terms  of  the  contract  the  Government  could  cancel 
it  at  any  time  and  it  was  unnecessary  to  assign  any  reason  therefor. 

At  the  time  claimant  received  notice  of  this  reduction  in  the  order 
it  had  on  hand  a  quantity  of  materia  land  supplies,  including  750,000 
feet  of  rope,  box  straps,  cement-coated  nails,  etc.,  intended  to  be  used 
in  filling  the  order,  but  it  had  manufactured  less  than  3,000  boxes  on 
May  4,  1918.  This  delay  was  due  to  the  fact  that  the  Metropolitan 
Engineering  Co.  was  unable  to  accept  deliveries  in  the  quantities  pro- 
vided in  the  contract. 

On  May  15,  1918,  claimant  was  notified  by  letter  from  Capt.  W.  S. 
Goodwillie,  Packing  Container  Section,  Procurement  Division, 
Ordnance  Department,  that  the  canceled  portion  of  its  contract  had 
been  given  to  the  Dunning- Varney  Corporation.  Paragraph  2  of 
that  letter  is  as  follows : 

"  In  conversation  over  the  telephone  this  morning  with  the  Dun- 
ning-Varney  Corporation  they  mentioned  that  you  did  not  care  to 
sell  the  supply  of  iron  and  rope  that  you  had  on  hand  to  these  people, 
and  it  is  the  opinion  of  the  Packing  "^Container  Section  that  it  would 
be  a  good  idea  to  dispose  of  the  hardware  to  save  yourselves  further 
loss." 
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At  the  hearing  claimant  admitted  that  it  could  have  disposed  of  all 
of  the  material  it  had  on  hand  to  the  Dunning- Varney  Corporation 
and  that  it  would  have  sustained  no  loss  by  reason  of  the  reduction 
of  the  order  to  25,000,  but  that  its  reasons  for  not  doing  so  were, 
first,  claimant  hoped  that  the  cancelled  portion  of  the  order  would 
be  reinstated;  second,  claimant  did  not  want  its  competitor  to  get 
the  material. 

5.  For  several  months  after  receiving  the  amendment  of  May  4 
claimant  refused  to  accept  the  same,  although  it  did  stop  production 
when  25,000  boxes  had  been  manufactured.  Finally,  on  August  10, 
1918,  the  Procurement  Division,  Ordnance  Department,  wrote  claim- 
ant that  it  would  be  given  an  order  for  20,000  packing  boxes  for 
detonating  fuzes  at  $1.80  each.  The  fourth  paragraph  of  this  letter 
was  as  follows : 

"4.  In  consideration  of  this  contract,  it  is  understood  that  you  are 
to  furnish  the  Government  with  a  release  on  the  cancellation  of  con- 
tract for  334,000  3''  Stokes  boxes  under  contract  P3160-1089TW, 
providing  the  Government  arranges  for  the  disposal  of  the  hard- 
ware and  rope  purchased  by  you  to  be  used  for  the  above-mentioned 
3"  Stokes  boxes." 

The  formal  contract  for  these  boxes  was  dated  August  17,  1918, 
and  contained  no  mention  of  the  controversy  relative  to  the  cancella- 
tion of  the  larger  part  of  the  order  for  334,000  boxes. 

6.  Claimant  used  or  disposed  of  all  of  the  rope,  a  part  of  the  iron 
strapping,  and  some  of  the  other  material  on  hand  before  the  armi- 
stice, but  never  at  any  time  requested  the  Ordnance  Department  to 
take  the  balance  of  the  material  off  its  hands  or  otherwise  assist  it 
to  dispose  of  the  same. 

7.  The  items  of  the  claim  as  originally  filed  were  as  follows  : 


Full  description  of  material. 


1.  Box  straps  (at  this  plant) 

2.  Express  ch^es.  &  cart,  on  75  M  sets. 

3.  Screws  or  picture  hooks 

4.  Cartas. . 


5.  Staples  at  this  plant 

6.  8d.  cement-coated  nails  (at  this  plant). 

7.  Overhead 


Quantity. 


Unit. 


66,600  j  Set.. 
"3*944'   Gro.' 


150  I  Lbs.. 
370  ,  Kegs. 


T 


I 


Net  unit 

cost,  inc. 

frt. 


$0.5i 


.25 


.1445 
3.7956 


Amount. 


S3, 491. 25 

238.96 

9K6.00 

10.00 

21.68 

1,404.37 

1,039.74 


However,  at  the  hearing  it  developed  that  the  66,500  sets  of  box 
straps  ordered  by  claimant  from  the  Acme  Steel  Goods  Co.,  and  de- 
livered, had  been  fully  paid  for  by  either  Dunning- Varney  Corpora- 
tion or  the  Ordnance  Department,  so  that  this  item  of  the  claim  is 
eliminated.  The  item  for  screw  or  picture  hooks  has  also  been  re- 
duced from  $986  to  $210.   The  item  for  cement-coated  nails,  $1,404.37, 
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has  also  been  eliminated,  so  that  the  claim  as  it  now  stands  is  as 
follows : 

Express  charges  on  box  straps $238. 96 

Screw  hooks  at  our  plant 210. 00 

Special  cartage . W.  00 

Staples 21. 68 

Overhead  to  May  4,  1919 1, 039.  74 

Storage  to  date 72.00 


1,  592.  38 

The  principal  item  of  the  claim,  $1,039.74,  is  the  overhead  or  carry- 
ing charges  on  the  66,500  sets  of  box  straps,  3,944  gross  of  screw 
hooks,  150  pounds  of  staples,  and  370  kegs  of  nails,  and  is  figured  on 
the  basis  of  16.9  per  cent  of  the  cost  thereof,  viz,  $6,172.26.  The 
carrying  charges  on  the  box  straps  alone,  which  claimant  never  had 
to  pay  for,  amounts  to  $630.41. 

DECISION. 

1.  According  to  the  terms  of  the  contract  the  Chief  of  Ordnance 
could  at  any  time  cancel  any  part  of  the  contract.  The  greater 
part  of  the  contract  in  question  was  cancelled,  but  the  claimant  insisted 
that  such  could  not  be  lawfully  done  and  refused  to  acquiesce  in  the 
cancellation.  According  to  the  terms  of  the  contract  when  it  was 
cancelled  in  part  on  May  4, 1918,  the  claimant  was  entitled  to  be  paid 
the  cost  of  the  materials  then  on  hand.  The  Ordnance  Department 
tendered  its  services  to  claimant  to  assist  it  in  disposing  of  this 
material  and  claimant  admits  that  it  could  have  disposed  of  the  same 
without  having  sustained  any  loss  whatever  if  it  had  been  willing 
to  sell  to  its  competitor.  The  Board  feels  that  this  action  on  the 
part  of  the  claimant  was  arbitrary  and  unreasonable.  It  was  the 
duty  of  the  claimant  to  dispose  of  this  material  to  the  best  advantage 
possible  in  order  to  make  its  loss  as  small  as  possible.  The  Board  is 
of  the  opinion  that  if  claimant  had  pursued  the  course  suggested  by 
the  representatives  of  the  Government  claimant  would  have  sus- 
tained no  loss.  The  action  of  the  Ordnance  officers  in  securing  for 
claimant  a  purchaser  for  all  of  the  material  claimant  had  on  hand 
was  a  substantial  compliance  with  that  provision  of  the  contract 
which  required  the  Government  to  pay  the  cost  of  the  materials  on 
hand  at  the  time  of  the  cancellation  of  the  greater  part  of  the  con- 
tract. 

2.  The  letter  of  August  10,  1918,  advising  claimant  that  it  would 
be  given  another  contract,  viz,  the  order  for  20,000  packing  boxes  for 
detonating  fuzes,  at  $1.80  each,  and  stating  that  in  consideration 
thereof  claimant  was  to  release  the  Government  on  the  cancella- 
tion of  the  greater  part  of  the  order  for  334,000  packing  boxes  for 
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3-inch  Stokes  mortar  shells  on  condition  that  the  Government  should 
arrange  for  the  disposal  of  the  materials  to  be  used  in  the  order  for 
boxes  for  3-inch  Stokes  mortar  shells,  attempts  to  create  an  obliga- 
tion on  the  part  of  the  Government  to  save  claimant  harmless 
against  any  loss  sustained  by  reason  of  the  cancellation  of  May  4 
when  such  obligation  on  the  part  of  the  Government  no  longer 
existed.  It  also  attempts  to  make  the  release  to  the  Government  a 
part  of  the  consideration  for  an  order  for  20,000  packing  boxes  for 
detonating  fuzes,  whereas  the  consideration  supporting  that  order 
is  the  purchase  price  stipulated,  namely,  $1.80  per  box.  The  obliga- 
tion of  the  Government  to  reimburse  claimant  because  of  the  can- 
cellation of  May  4  having  been  discharged  when  claimant  refused 
to  dispose  of  the  material  when  it  had  an  opportunity  to  do  so 
at  no  loss  to  itself,  this  obligation  could  not  be  revived  by  any 
action  or  promise  of  representatives  of  the  Government. 

3.  For  the  reasons  above  stated  the  Board  is  of  the  opinion  that 
the  claimant  is  not  entitled  to  any  reimbursement  on  any  of  the 
items  involved  in  this  claim.    The  relief  sought  is  therefore  denied. 

Col.  Delafield  and  Maj.  Taylor  concurring. 
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Case  No.  1491. 

In  re  CLAIX  OF  PHILIP  CAKEY  CO. 

1.  CANCELLATION  OF  COHTKACT— JUEISBICTION.— When  a  contract  has 
been  canceled  for  an  entire  failure  of  performance  on  the  part  of  the 
contractor,  the  Secretary  of  War  has  no  Jurisdiction  to  make  a  settle- 
ment thereunder. 

9.  SAXE — ACT  OF  KAKCH  2,  1919. — Under  such  circumstances  there  can  be 
no  recorery  under  the  act  of  Karch  2,  1919,  because  it  does  not  appear 
that  claimant's  agreement  **  has  been  performed  in  whole  or  in  part." 

3.  HO  LOSS  SHOWN. — Claimant  is  not  entitled  to  relief  for  the  further  reason 

that  after  the  cancellation  it  used  the  materials  which  are  the  subject 
of  this  claim  in  its  commercial  trade  and  fails  to  show  any  loss. 

4.  CLAIM  AND  DECISION. — Claim  under  the  act  of  Karch  2,  1919,  based  upon 

an  informally  executed  contr&ct  for  wall  board.    Held,  claimant  is  not 
entitled  to  relief. 

Mr.  Bryant  writing  the  opinion  of  the  Board. 

FINDINGS  OF  FACT. 

The  Board  finds  the  following  to  be  the  facts: 

1.  This  is  an  appeal  from  a  decision  of  the  Board  of  Contract  Re- 
view, Construction  Division  of  the  Army,  on  a  claim  for  $7,183.34, 
on  an  informally  executed  contract. 

2.  In  September,  1918,  the  claimant  was  advised  by  E.  S.  Teele, 
purchasing  agent  for  the  Government,  that  the  Government  would 
need  5,000,000  square  feet  of  wall  board  and  that  the  claimant  would 
receive  an  order  for  a  substantial  portion  of  this  amount.  On 
October  24,  25,  and  26,  1918,  the  claimant  purchased  a  large  amount 
of  chipboard  in  anticipation,  as  it  claimed,  of  the  receipt  of  an  order. 

3.  Under  date  of  November  2,  1918,  the  claimant  was  given  an 
order,  No.  101  Fort  Benjamin  Harrison,  for  1,200,000  square  feet 
United  States  Government  specification  wall  board,  signed  by  Brig. 
Gen.  E.  C.  Marshall,  Jr.,  Chief  of  the  Construction  Division. 

4.  The  claimant  started  to  manufacture  the  wall  board  and  on 
November  8, 1918,  had  completed  one  carload.  This  was  inspected  by 
Government  inspectors  and  rejected  as  not  coming  up  to  Govern- 
ment specifications. 

5.  On  November  11,  1918,  the  following  telegram  was  sent  to  the 
claimant : 

'.'  Cancel  orders  *  *  *  and  one  naught  one  Fort  Benjamin  Har- 
rison twelve  hundred  thousand  square  feet.  This  action  taken  be- 
cause of  your  inability  to  manufacture  Government  specification  wall 
board  as  reported  by  Inspection  Department. 

"  Marshall — Procurement — Teele." 
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The  claimant  did  nothing  further  on  this  order. 

6.  After  the  armistice  the  claimant  went  out  into  the  commercial 
market,  obtained  orders,  and  used  the  chipboard  which  it  claims  to 
have  allocated  to  the  Government  order  in  the  performance  of  its 
<x)inmercial  contracts. 

7.  Mr.  E.  B.  Crabbs,  vice  president  and  treasurer  of  the  claimant 
company,  who  testified  at  the  hearing,  made  no  claim,  upon  being 
interrogated  on  that  point,  that  the  claimant  suffered  a  loss  on  its 
private  contracts  in  which  it  used  the  chipboard  in  question. 

8.  On  February  28,  1919,  the  claimant  had  exhausted  its  stock  of 
-chipboard  and  went  into  the  market  to  purchase  further  stock.  At 
that  time  the  price  of  chipboard  had  fallen. 

9.  The  present  claim  is  for  the  difference  in  price  paid  for  the 
chipboard  which  the  claimant  alleges  was  allocated  to  order  No.  101 
and  the  price  which  it  had  to  pay  for  an  equivalent  amount  of  chip- 
board on  February  28,  1919. 

DECISION. 

1.  There  appear  to  be  several  reasons,  any  one  of  which  is  sufficient 
to  preclude  .the  granting  of  relief  to  the  claimant. 

2.  In  the  first  place,  its  order  was  cancelled  by  the  Government  for 
failure  of  the  contractor  to  live  up  to  its  contract.  If  this  cancella- 
tion was  justified,  no  further  rights  against  the  Government  exist 
upon  the  contract.  If  the  cancellation  was  unjustified,  the  Govern- 
ment has  breached  its  contract  and  the  Secretary  of  War  has  no 
power  to  make  settlement  thereunder.  In  the  latter  contingency  the 
claimant's  right  should  be  enforced  by  suit  against  the  Government. 

3.  As  the  only  thing  the  claimant  did  between  the  date  of  the  order 
and  the  armistice  was  to  manufacture  a  certain  amount  of  wall  board 
which  did  not  come  up  to  Government  specifications,  it  does  not 
appear  that  the  claimant's  agreement  "  has  been  performed  in  whole 
or  in  part  *  *  *  prior  to  November  12,  1918,"  within  the  mean- 
ing of  section  1  of  the  act  of  March  2,  1919. 

4.  In  the  third  place,  the  chipboard  in  question  was  used  by  the 
claimant  in  its  private  business,  and  it  does  not  sufficiently  appear 
that  any  loss  was  suffered  by  the  claimant  in  connection  therewith. 

DISPOSITION. 

Final  order  will  issue  denying  relief  to  the  claimant. 
Col.  Delafield  and  Mr.  Baraes  concurring. 
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Case  No.  180. 

in  re  CLAIM  OF  STANLEY  UrSTTLATIKO  CO. 

1.  CLAIM  AND  DECISION. — This  claim  was  originally  presented  under  General 
Order  103  as  based  npon  a  duly  executed  contract  and  was  allowed  liy 
tills  Board  on  that  basis.  At  the  request  of  the  Director  of  Purchase  the 
matter  has  been  reconsidered  and  relief  granted  under  the  act  of  Mareh 
2|  1919,  as  under  an  informally  executed  contract.  On  the  merits,  the 
former  decision  is  affirmed,  including  the  amount  to  be  paid  claimant. 

Mr.  Hamilton  writing  the  opinion  of  the  Board. 

1.  This  claim  has  already  been  decided  upon  the  merits  (I  these 
Decisions,  322)  as  resulting  from  a  suspension  of  the  performance 
of  a  contract  entered  into  and  executed  in  a  manner  prescribed  by 
law  (Revised  Statutes,  sec.  3744,  Compiled  Statutes,  sec.  6895;  Com- 
piled Statutes,  sec.  6853,  6853-b)  by  the  claimant  and  the  depot  quar- 
termaster, Chicago,  111.,  on  January  3,  1918. 

2.  It  is  now  asserted  by  the  Director  of  Purchase  that  this  claim 
should  have  been  held  to  have  arisen  out  of  the  suspension  of  per- 
formance of  an  agreement  not  executed  m  the  mamier  prescribed  by 
law  and  the  adjustment,  if  any,  should  be  authorized  under  the  pro- 
visions of  the  act  of  March  2]  1919  (40  Stat.  1272). 

DECISION. 

1.  It  is  the  opinion  of  this  Board  that  the  original  decision  issued 
on  July  31,  1919,  was  correct  in  all  respects  and  as  to  the  merits  of 
the  claim  that  decision  is  hereby  confirmed. 

2.  The  Board  is  also  of  the  opinion  that  the  case  might  have 
been  regarded  as  growing  out  of  an  agreement  not  executed  in  the 
manner  prescribed  by  law.  In  order  to  facilitate  the  conduct  of  its 
business  by  the  Office  of  the  Director  of  Purchase,  a  supplemental 
finding  is  now  made. 

3.  Shortly  after  January  3,  1918,  a  contract  was  verbally  entered 
into  with  the  claimant  by  the  Government,  acting  through  Lieut. 
Eugene  C.  Ecker,  retired,  wherein  the  claimant  agreed  to  conduct 
experiments  under  his  direction  and  that  of  the  Bureau  of  Standards, 
Department  of  Commerce,  looking  to  the  perfection  of  an  all-steel 
5 -gallon  ferrostat  food  container  similar  to  that  described  in  order 
No.  5736  issued  to  the  claimant  by  the  depot  quartermaster,  Chicago, 
111.,  on  January  3,  1918,  and  upon  its  perfection,  to  manufacture  and 
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deliver  to  the  Government  20  such  containers.  The  Government 
Jigreed  to  pay  to  the  claimant  the  cost  of  such  experiments  and  of 
the  manufacture  of  the  containers  and  also  a  profit  of  10  per  cent 
on  such  costs. 

3.  In  the  performance  of  this  agreement  the  claimant  expended 
$11,511.30,  which  sum,  together  with  $1,151.13  profit,  should  be  paid 
to  the  claimant  by  the  Government. 

4.  It  is  hereby  directed  that  a  statutory  award  issue  nunc  pro  tunc, 
granting  relief  to  the  claimant  in  accordance  with  this  decision. 

DISPOSITION. 

1.  This  Board  will  make  a  statutory  award  and  cause  the  same  to 
be  executed  on  behalf  of  the  United  States  nunc  pro  tunc,  as  of  July 
31, 1919,  and  by  the  claimant,  which  will  be  transmitted  to  the  appro- 
priate finance  officer  for  appropriate  action. 

Col.  Delafield  and  Mr.  Hendon  <5oncurring. 
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Case  No.  1827. 

In  re  CLAIM  OF  THE  BKYIHO  &YSTEKS  (INC.). 

1.  PLANT  AND   EQITIPMENT—"  SPECIALLY  PKOVIDED  "— STTPPLY   CIUCU- 

LAK  111. — Where  a  xnanufactuTer  had  a  plant  which  it  had  used  in  the 
performance  of  a  Gorernment  contract  for  the  production  of  dehydrated 
potatoes,  and  thereafter,  in  anticipation  of  further  contracts,  made  al- 
terations in  its  plant  prior  to  the  time  it  entered  into  the  contract^ 
under  which  damages  are  claimed,  the  expense  of  said  alterations  can. 
not  be  said  to  come  within  the  provisions  of  Supply  Circular  111  so  aa 
to  entitle  claimant  to  an  adjustment  under  the  act  of  Xarch  9,  1919^ 
as  facilities  specially  provided  for  the  performance  of  the  contract. 

2.  CLAIK  AND  DECISION.— Claim  under  the  act  of  Karch  2,  1919,  for  ex- 

pense of  altering  manufacturing  plant.  Held,  relief  may  be  given  for 
the  unabsorbed  amortization. 

Mr.  Hunt  writing  the  opinion  of  the  Board. 

ORIGIN   AND  NATURE  OF  CLAIM. 

This  is  an  appeal  from  a  decision  of  the  Claims  Board,  Office^ 
of  the  Director  of  Purchase,  on  claim  for  compensation  arising  tinder 
a  duly  executed  contract  between  the  United  States  and  the  claim- 
ant, performance  of  which  was  suspended,  when  partly  performed^ 
on  request  of  the  United  States. 

Settlement  proceedings  pursuant  to  Supply  Circular  111  had  been 
entered  into  prior  to  the  said  decision,  and  a  settlement  contract 
agreed  to  between  the  Zone  Board  of  Review  at  Chicago  and  the 
claimant. 

The  Claims  Board,  Office  of  the  Director  of  Purchase,  is  disposed 
to  approve  the  settlement  agreement,  with  exception  of  the  item 
amounting  to  $33,605.63  representing  such  recoupment  of  facilities 
as  would  have  been  accomplished  had  the  contract  been  fully  per- 
formed. Refusal  to  approve  this  item  was  for  the  reason  that  it 
appeared  that  a  part  of  the  said  facilites  were  not  specially  provded 
for  the  performance  of  this  contract. 

FINDINGS  OF  FACT. 

A  hearing  on  this  claim  was  had  January  20,  1920,  at  which  the 
following  appeared : 

The  Drying  Systems  (Inc.),  prior  to  April  6,  1917,  was  engaged 
in  business  as  designers  and  manufacturers  of  dryin^r  eauinment.  It> 
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April  or  May,  1917,  a  representative  of  the  claimant,  at  the  invitation 
of  the  Acting  Quartermaster  General,  submitted  samples  of  dehy- 
drated potatoes,  with  a  view  to  supplying  them  to  the  Army  over- 
seas. At  that  time  the  claimant  had  no  plant  in  operation,  but  in 
January,  1918,  leased  a  plant  from  the  Webster  Products  Co.,  of 
Webster,  N.  Y.,  and  entered  into  a  contract  with  the  United  States, 
No.  6-517,  under  which  the  claimant  was  bound  to  deliver  200,000 
pounds  of  such  potatoes,  subsequently  reduced  to  75,000  pounds  by 
reason  of  th^  inability  of  the  claimant  to  produce  the  larger  amount 
in  due  season.  Some  55,000  pounds  of  the  product  was  produced  at 
the  Webster,  N.  Y.,  plant,  which,  however,  was  found  to  be  inefficient. 
The  claimant  accordingly  acquired  and  equipped  a  plant  at  Michi- 
gan City,  Ind.  (Record,  p.  14.)  Some  20,000  pounds  of  the  quantity 
delivered  under  contract  No.  6-517  was  produced  at  the  Michigan 
City  plant. 

During  the  spring  and  summer  of  1918  claimant  company  was  in 
negotiation  with  the  Subsistence  Division,  Quartermaster  Corps, 
with  a  view  to  obtaining  a  larger  contract  for  the  delivery  of 
dehydrated  potatoes.  At  that  itme  the  ocean  tonnage  situation  was 
such  as  to  require  utilization  of  every  means  available  to  reduce  the 
bulk  of  articles  to  be  shipped  abroad  for  use  of  the  Army.  A  certain 
quantity  of  potatoes  per  soldier  was  practically  necessary  and  the 
European  supply  uncertain.  This  information  was  communicated 
to  the  claimant  by  oificers  of  the  Subsistence  Division,  Quarter- 
master General's  Office,  and  was  acquired  also  from  newspapers, 
trade  journals,  and  otherwise.  Estimating  the  probabilities  of  re- 
ceiving a  contract  for  a  large  quantity  of  dehydrated  potatoes, 
claimant  proceeded  to  alter  its  plant  at  Michigan  City,  Ind.,  which 
had  been  designed  up  to  that  time  for  the  dehydration  of  all  de- 
hydratable  vegetables,  to  a  plant  specially  designed  for  the  de- 
hydration of  potatoes  only.  It  expended  in  such  alteration  a  con- 
siderable amount  between  the  completion  of  the  first-named  contract 
and  September  21,  1918,  at  which  time  it  received  notice  by  tele- 
gram that  a  contract  for  1,000,000  pounds  of  dehydrated  potatoes 
would  be  awarded.  It  does  not  maintain  that  positive  assurances 
were  given  it  prior  to  September  21,  1918,  that  it  would  receive  an 
additional  contract  for  its  product  from  the  United  States.  If,  how- 
ever, it  was  to  be  in  a  position  to  produce  dehydrated  potatoes  on  a 
substantial  scale,  and  with  speed,  the  redesigning  and  further 
equipping  of  its  plant  must  necessarily  have  proceeded  in  advance 
of  the  awarding  of  the  contract.  If  it  had  not  equipped  itself  for  per- 
formance prior  to  September  21,  1918,  it  would  not  have  been 
qualified  to  perform  the  contract,  and  probably  would  not  have  had 
the  opportunity  to  make  it.    It  was  not  induced  to  the  expense  by 
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representations  of  Government  officers  that  the  need  of  the  United 
States  for  dehydrated  potatoes  was  such  as  to  absorb  all  possible 
product  that  might  be  produced.  Claimant  was  only  one  of  a  num- 
ber of  producers  and  was  by  no  means  the  largest. 

DECISION. 

The  cost  of  the  facilities  provided  prior  to  September  21,  1918, 
not  having  been  incurred  by  the  claimant  upon  the  faith  of  any  as- 
surances or  representations  made  by  officers  of  the  United  States, 
but  upon  its  own  estimate  of  the  situation,  such  cost  can  not  be 
said  to  have  been  "  specially  provided  and  paid  for  by  the  contractor 
for  the  performance  of  the  contract," -as  provided  in  Supply  Cir- 
cular 111. 

DISPOSITION. 

This  case  will  be  transmitted  to  the  Claims  Board,  Office  of  the 
Director  of  Purchase,  for  further  proceeding  pursuant  to  the  decision 
herein. 

Col.  Delafield  and  Mr.  Bryant  concurring. 
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Case  No.  2376. 

In  re  CLAIM  OF  SNOLISH  A  KSBSICX  CO. 

1.  QTrANTlTK  VALEBAT. — Where  after  settlement  of  a  Suspended  formal  con- 

tract claimant  discorers  materials  which  were  through  its  own  mistake 
omitted  from  the  settlement,  and  the  Government  thereafter  orders  and 
accepts  delivery  of  such  materials,  claimant  is  entitled  to  be  paid  the 
reasonable  value  of  said  materials,  and  a  oertiUcate  of  fair  value  should 
be  issued  to  facilitate  payment  by  the  Treasury  Department. 

2.  CLAIK  AND  DECISION.— Claim  filed  under  the  act  of  Karch  2,  1919,  for  the 

value  of  waterproof  paper  and  box  strapping  discovered  after  claimant 
had  settled  its  formal  contract  for  airplane  radiators.  Held,  claimant 
is  not  entitled  to  relief  under  the  act  of  March  2,  1919,  nor  to  re-forma- 
tion of  the  settlement  agreement  on  the  ground  of  mistake,  but  is  en- 
titled to  recover  on  the  basis  of  quantum  valebat. 

Mr.  Howe,  writing  the  opinion  of  the  Board. 

This  claim  arises  under  the  act  of  March  2,  1919.  Statement  of 
claim,  Form  A,  has  been  filed  and  the  claim  comes  to  this  Board  on 
appeal  from  a  decision  of  the  Claims  Board,  Air  Service. 

The  claim  is  for  $275.04,  alleged  to  be  the  value  of  certain  material 
consisting  of  39  rolls  of  Kraft  waterproof  paper  and  12,000  feet  of 
japanned  box  strapping,  originally  purchased  by  claimant  for  the 
purpose  of  performing  a  contract  with  the  Bureau  of  Aircraft  Pro- 
duction and  not  included  in  a  settlement  reached  after  the  suspension 
of  this  contract. 

The  claim  was  set  for  a  hearing  because  it  appeared  from  the 
record  before  the  Board  that  perhaps  claimant  might  wish  to  sup- 
plement the  record  by  oral  testimony  as  to  certain  matters  of  fact. 
Claimant,  however,  has  declined  to  attend  a  hearing,  so  it  becomes 
necessary  to  dispose  of  the  case  on  the  record  as  it  stands. 

STATEMENT  OF  FACTS. 

1.  The  claimant  is  a  manufacturer  of  hardware  in  New  Haven, 
Conn. 

2.  On  September  16, 1918,  claimant  received  a  formal  contract,  No. 
4673,  from  the  Bureau  of  Aircraft  Production  of  the  United  States 
Army  for  the  manufacture  of  725  radiators  and  attachments  for 
DH-4  aeroplanes.    This  contract  was  suspended  November  30,  1918. 

3.  March  24,  1919,  claimant  entered  into  a  supplemental  contract 
with  the  Bureau  of  Aircraft  Production  in  settlement  of  the  above 
contract  No.  4673.  This  settlement  contract  provided  for  the  pay- 
ment to  contractor  of  $570  as  full  (fompensation  for  articles,  work, 
and  services  delivered  and  rendered,  and  expenditures  incurred  by 
the  contractor  under  the  original  contract,  including  a  general  release 
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from  the  contractor  to  the  Government  of  all  claims  arising  out  of 
the  original  contract  Xo.  4673. 

4.  It  appears  that  after  making  this  settlement  claimant  discovered 
that  it  had  on  hand  in  its  warehouse  the  39  rolls  of  waterproof  paper 
and  12,000  feet  of  strapping  which  is  the  basis  of  this  claim  and 
which  had  been  omitted  from  consideration  at  the  time  of  the  settle- 
ment agreement  because  its  existence  had  not  been  reported  to 
claimant's  accounting  department  by  claimant's  storekeeper  and 
therefore  was  unknown  to  both  claimant  and  the  Government  at 
the  time  of  the  settlement. 

5.  The  record  indicates  that  between  March  24  and  July  15,  1919, 
the  question  of  payment  for  this  material  was  brought  to  the  atten- 
tion of  the  Material  Disposal  Section  of  the  Air  Service  at  Boston, 
Mass.,  and  to  the  Office  of  the  Director  of  Air  Service  in  Washington, 
but  the  evidence  in  regard  to  this  is  not  sufficient  to  establish  any 
assumption  of  responsibility  by  the  Government  for  the  materials 
up  to  that  time. 

6.  On  July  15,  1919,  claimant  received  from  the  district  property 
officer,  Material  Disposal  Section,  a  letter  referring  to  a  conversa- 
tion with  the  writer  which  is  not  in  the  evidence,  and  requesting  the 
claimant  to  ship  to  the  warehouse  of  the  district  property  officer  at 
Brighton,  Mass.,  9,000  feet  of  strapping  and  44  rolls  of  paper,  and 
inclosing  a  Government  bill  of  lading  to  cover  the  movement. 

7.  This  letter  was  answered  on  July  18,  1919^  by  the  claimant  who 
appeared  to  be  unwilling  to  make  the  shipment  until  paid  for  the 
material. 

8.  This  letter  was  followed  by  some  interdepartmental  correspond- 
ence indicating  that  the  Material  Disposal  Division  was  endeavoring 
to  have  payment  for  the  materials  made  and  embodying  a  statement 
from  the  Chief  of  the  Material  Disposal  Section  that  the  Contract 
Section  had  amended  the  original  purchase  order  covering  the  ma- 
terial so  as  to  provide  for  payment  for  the  materials  in  question 
and  requesting  the  district  property  officer  at  Boston  to  authorize  the 
Material  Disposal  Division  to  take  title  to  the  property  so  that  the 
claimant  could  be  paid. 

9.  As  a  result  of  this  it  appears  that  the  Finance  Division  of  the 
Disbursement  Section  advised  the  district  property  officer  that  no 
steps  to  make  payment  could  be  taken  until  claimant  shipped  the 
property.  Whereupon,  on  August  18,  1919,  the  district  property 
officer  notified  the  claimant  that  the  Finance  Section  was  amending 
the  original  purchase  order  so  as  to  cover  the  39  rolls  of  paper  and 
the  12,000  feet  of  strapping,  and  ''from  the  above  facts  it  would 
appear  that  by  shipping  these  materials  this  office  will  then  be  in  a 
position  to  so  advise  Washington,  and  payment  that  you  mention  in 

Digitized  by  V^OOQ IC 


DECISIONS  BOAUD  OF   CONTRACT  ADJUSTMENT.  1037 

your  letter  of  July  18,  which  has  not  been  received,  will  be  very  much 
hastened." 

10.  Whereupon,  on  August  26,  claimant  shipped  the  materials  to 
the  district  property  officer  at  Boston,  Mass.,  where  the  property  still 
remains. 

11.  Thereafter,  some  effort  seems  to  have  been  made  by  the  district 
property  officer  so  to  complete  the  record  as  to  show  acceptance  of 
this  property  by  the  Government  and  enable  payment  to  be  made 
for  it.  As  far  as  it  appears  from  the  record,  before  this  could  be 
carried  out,  claimant  filed  a  claim  for  the  value  of  the  property, 
whereupon  the  situation  was  treated  from  the  standpoint  of  a  filed 
claim. 

12.  Nevertheless,  on  November  21,  1919,  the  Material  Disposal  Di- 
vision at  Boston  requested  from  the  Director  of  Air  Service  in  Wash- 
ington a  bill  of  lading  to  cover  the  shipment  on  the  theory  that  the 
material  had  become  Government  property,  and  this  bill  of  lading 
seems  to  have  been  forwarded  as  requested. 

13.  Although,  as  the  district  property  officer  remarks  in  one  of 
the  letters  in  the  record,  "  the  situation  is  a  trifle  complicated,"  it 
appears  sufficiently  from  the  record  that  in  spite  of  the  execution  of 
the  settlement  agreement,  claimant  was  requested  by  the  Material 
Disposal  and  Salvage  Division  to  send  the  property  to  the  Boston 
warehouse,  w^here  the  Government  accepted  and  assumed  title  and 
responsibility  on  its  arrival. 

14.  The  claim  is  brought  on  the  theory : 

(1)  That  the  settlement  agreement  should  be  set  aside  for  a  mis- 
take and  the  value  of  these  materials  included  in  a  reformed  settle- 
ment agreement ;  or 

(2)  That  the  claimant  should  be  reimbursed  under  the  act  of 
March  2,  1919,  as  upon  an  agreement  based  on  the  correspondence 
above  set  forth ;  or 

(3)  That  he  should  be  paid  the  reasonable  value  of  these  mate- 
rials in  view  of  their  final  acceptance  by  the  Government. 

15.  The  district  manager  of  the  Liquidation  Division  of  the  Air 
Service  seems  to  have  investigated  the  question  of  what  these  ma- 
terials are  reasonably  worth,  and  it  appears  from  the  report  sub- 
mitted to  him  by  his  investigator  that  if  the  reasonable  value  is  to 
be  allowed  it  should  be  computed  on  the  following  basis: 


39  rolls  Kraft  waterproof  paper,  at  $5  per  roll 

12,000  feet  japanned  box  strapping,  at  $6.67  per  M  feet.. 


Claimed. 

Disallowed. 

Allowed. 

'       S195.00 
i            80.04 

$3.90 
1.60 

$191.10 

78.44 

Total 275.04;  5.50  269,54 
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The  total  disallowance  of  $5.50  is  made  because  there  was  a  2  per 
cent  cash  discount  on  both  invoices  which  the  claimant  has  taken 
advantage  of. 

DECISION. 

1.  On  the  evidence  before  this  Board  there  seems  to  be  no  basis 
for  compensating  the  contractor  within  the  terms  of  the  original 
contract.  This  contract  has. been  settled  by  an  agreement  entered 
into  by  contractor,  and  there  is  no  evidence  before  the  Board  of 
mistake  such  as  to  be  reason  for  regarding  this  settlement  as  not 
binding  on  the  claimant. 

2.  Nor  does  it  seem  possible  to  give  any  relief  under  the  act  of 
March  2,  1919.  Claimant  states  positively  that  the  first  presenta- 
tion of  any  claim  by  it  was  made  on  August  7,  1919,  and  there  is 
not  sufficient  evidence  in  the  record  of  any  fact  that  could  be  con- 
strued as  a  presentation  before  June  30, 1919. 

3.  It  does,  however,  sufficiently  appear  that  the  materials  were 
delivered  to  the  Government  at  the  Government's  request,  and  have 
been  accepted,  and  that  claimant  should  be  paid  therefor  the  reason- 
able value  of  said  materials. 

4.  Said  reasonable  value  this  Board  finds  to  be  the  sum  of  $269.54. 

DISPOSITION. 

The  claim  is  referred  back  to  the  Claims  Board,  Director  of  Air 
Service,  with  the  recommendation  that  a  certificate  of  fair  value  in 
the  above  amount  be  issued  and  transmitted  to  the  Treasury  De- 
partment for  appropriate  action  in  accordance  with  this  opinion. 

Col.  Delafield  and  Maj.  Hope  concurring. 
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Case  No.  2467. 

In  re  CLAIX  OF  GHABLESTON  CONSOLIDATED  KAILWAY  ft  LIGHTIHG  CO. 

1.  UTTEEEST,  CONSTBUCTION  OF  CONTBACT. — Where  a  oonstruotion  con- 
tract provides  that  the  contractor  shall  pay  to  the  GoYemment  interest 
on  the  total  net  snm  provided  by  the  Govemment  toward  the  construc- 
tion of  a  power  plant  and  transmission  line,  from  the  time  of  comple- 
tion and  when  the  monthly  bills  for  electricity  used  by  the  Govern- 
ment equals,  or  exceeds,  a  certain  snm,  it  was  not  the  intention  of  the 
parties  that  interest  should  be  paid  until  the  Government  was  in  a  po- 
sition to  consume  and  to  continue  to  consume  for  a  substantial  period 
the  amount  stipulated,  and  the  use  of  electricity  by  intentional  waste 
for  the  purpose  of  fixing  the  time  when  interest  should  begin  to  run 
is  not  authorized  by  the  contract. 

S.  CLAIM  AKD  DECISION. — auestion  submitted  by  the  Director  of  Purchase, 
Storage,  and  Traffic  under  General  Order  103,  as  to  when  a  contractor 
should  begin  to  pay  interest  under  the  terms  of  a  construction  eon- 
tract.  Held,  that  no  action  should  be  taken  to  increase  artificially  the 
consumption  of  electrical  energy  by  the  Government. 


Mr.  Hunt  writing  the  opinion  of  the  Board. 


ORIGIN  AND  NATURE  OF  THE  CX)NTROVERSr. 

This  is  a  controversy  arising  out  of  a  contract  and  is  submitted  to 
this  Board  for  determination  by  .order  of  the  Director  of  Purchase, 
Storage  and  Traffic  under  General  Order  103. 

FINDING  OF  FACTS. 

On  September  1,  1918,  the  facilities  at  Charleston,  S.  C,  for  the 
production  and  transmission  of  electrical  energy  to  supply  the  neces- 
sities of  the  United  States  were  inadequate.  A  contract  was  accord- 
ingly duly  executed  on  that  date  between  the  United  States  and  the 
Charleston  Consolidated  Railway  &  Lighting  Co.  to  provide  for  the 
increase  of  these  facilities.  The  preamble  of  this  contract,  among 
other  things,  recites : 

"  Whereas  the  Charleston  Consolidated  Railway  &  Lighting  Com- 
pany has  been  influenced  to  enter  into  this  contract  on  the  expecta- 
tion and  upon  the  representation  that  the  consumption  of  electrical 
energy  by  the  War  Department  will  amount  to  approximately 
$60,000  a  year  during  the  period  of  the  war  and  to  a  substantial 
amount  thereafter  for  several  years,  and  based  upon  such  estimate 
the  said  company  not  only  entered  into  this  contract,  but  has  bor- 
rowed from  the  War  Finance  Corporation  the  sum  of  $350,000.00  at 
7%  interest  to  provide  for  60%  of  the  proposed  enlargement  of  its 
power  plant." 
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By  the  binding  clauses  of  the  contract  the  company  agreed  to  pre- 
pare necessary  plans  and  specifications  for  the  construction  of  the 
addition  to  its  power  plant  and  transmission  line  to  the  Government 
enterprise,  substantially  in  accordance  with  the  preliminary  plans 
and  estimates  submitted  to  the  contracting  officer,  total  not  to  ex- 
ceed $350,000  in  amount.  The  company  was  to  provide  the  necessary 
land  and  all  miscellaneous  material  and  labor  necessary  to  com- 
plete the  addition  to,  and  extension  of,  the  power  plant  and  existing 
transmission  line  from  the  nearest  point  to  the  Government  sub- 
station at  North  Charleston,  and  the  addition  of  a  duplicate  circuit 
from  the  power  plant  to  the  Government  substation. 

When  the  work  above  described  was  completed,  the  cost  thereof 
was  to  be  apportioned  as  follows : 

The  United  States  was  to  bear  the  entire  cost  of  the  transmission 
line  extensions  and  additions  and  necessary  switching  equipment 
therefor,  except  repairs  or  replacements  to  the  line  which  might  be 
deemed  advisable.  The  remainder  of  the  total  cost  was  to  be  borne 
in  the  ratio  of  60  per  cent  by  the  company  and  40  per  cent  by  the 
United  States. 

On  completion  of  the  work  and  after  an  apportionment  of  the 
cost  thereof  the  United  States  was  to  retain  title  to  such  items  of 
equipment,  machinery,  and  apparatus  as  it  might  select,  as  the  cost 
thereof  should  total  its  share  of  the  entire  cost  of  the  work.  The 
company  agreed  to  purchase  from  the  United  States  all  the  ma- 
chinery, equipment,  and  apparatus  owned  by  it  in  connection  with 
the  power  plant  and  transmission  line  at  an  appraised  value. 

Paragraph  19  of  the  contract  provides: 

"  The  company  shall  pay  to  the  contracting  officer,  for  the  use  of 
the  United  States,  interest  quarterly  at  the  rate  of  4J%  per  annum 
upon  one-half  of  the  total  net  simi  provided  by  the  United  States 
towards  the  construction  of  said  power  plant  and  transmission  line. 
Such  payment  shall  begin  upon  the  completion  of  the  plant  extension 
and  when  the  monthly  bills  for  electrical  energy  used  by  the  con- 
tracting officer  first  equal  or  exceed  two  thousand  dollars  ($2,000)  and 
shall  continue  down  to  the  time  of  the  final  fixing  of  the  principal 
amount  to  be  paid  by  the  company  to  the  United  States  for  the  re- 
purchase of  its  interest  in  the  said  power  plant  and  transmission  line," 

It  appears  from  paragraph  6  of  the  letter  of  the  Chief  of  the  Con- 
struction Division,  dated  February  6th,  that — 

"  Due  to  the  curtailment  of  activities,  the  monthly  consumption  of 
electrical  energy  (paid  for  on  the  basis  of  separate  contract  for 
electric  services)  does  not  exceed  $700  per  month  and  there  is  no 
prospect  under  ordinary  circumstances  that  the  amount  will  be 
appreciably  increased." 

The  letter  of  the  Chief  of  the  Construction  Division  mquires 
whether  it  would  be  proper,  in  order  to  take  such  action  as  would 
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require  the  payment  of  interest  under  clause  19  of  the  contract  by  the 
contractor,  to  increase  artificially  the  consumption  of  electrical  energy 
by  burning  all  the  warehouse  lights  in  the  Government  warehouse 
during  one  month,  or,  if  the  course  stated  is  not  proper,  what  course 
should  be  adopted. 

DECISION. 

From  a  consideration  of  the  terms  of  the  contract,  the  intention  of 
the  parties  appears  to  have  been  that  the  payment  of  interest  by  the 
company  under  clause  19  should  not  begin  until  the  United  States 
should  consume  at  least  $2,000  worth  of  electrical  energy  per  month. 
It  appears  from  the  letter  of  the  Chief  of  the  Construction  Division 
that  the  United  States  is  not  now,  and  there  is  no  prospect  that  it 
will  be  within  a  reasonable  time,  in  a  position  to  require  $2,000  worth 
of  such  electrical  energy.  Jt  follows  that  interest  under  clause  19 
is  not  yet  due  to  the  United  StatjBS.  The  period  at  which  the  pay- 
ment of  interest  shall  begin  was  agreed  upon  by  the  parties,  as  ex- 
pressed in  clause  19.  It  is  obvious  that  the  intention  was  that  pay- 
ment of  interest  should  not  begin  until  the  United  States  was  in  a 
position  to  consume,  and  to  continue  to  consume  for  a  substantial 
period,  the  said  amount  of  electrical  energy  per  month. 

The  recital  quoted  above,  that  the  United  States  had  represented 
that  the  consumption  of  electrical  energy  consumed  by  the  War  De- 
partment would  amount  to  approximately  $60,000  per  year  during 
the  period  of  the  war  and  a  substantial  amount  thereafter  for  several 
years,  tends  strongly  to  show  that  it  was  not  the  intention  of  the 
parties  that  interest  should  be  paid  by  the  contractor  until  payment 
for  a  substantial  amount  of  electrical  energy  consumed  should  be 
due  the  contractor.  The  period  of  consumption  of  such  amount  must 
be  presumed  to  be  such  period  as  would,  together  with  other  consid- 
erations to  the  contractor,  reasonably  compensate  it  for  the  installa- 
tion of  its  share  of  the  facilities. 

DISPOSITION. 

The  Chief  of  the  Construction  Division  will  be  advised  that  no 
action  should  be  taken  to  increase  artificially  the  consumption  of 
electrical  energy. 

Col.  Delafield  and  Mr.  Baggarly  concurring. 
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ACCEPTANCE. 
Acceptance. 

Where  purchase  orders  required  delivery  f.  «.  b.  at  a  certain  point,  the 
Government  is  not  obligated  to  accept  at  such  point  In  order  to  make 
immediate  payment  therefor,  where  chemical  tests  by  analyses  are 
necessary,  and  though  shipped  from  the  deliver^'  point  on  Government 
bill  of  lading,  such  shipment  does  not  constitute  an  unqualified  ac- 
ceptance by  the  Government,  as  such  title  only  passes  to  it  as  was 
subject  to  rejection,  if  when  inspected  the  goods  did  not  comply  with 
the  specifications.     (E.  C.  Gatlin  Importing  Co.,  Case  No.  661,  III 
these  Dec.,  757.) 
See  also  CONTBACTS,  Cancellation  ;  INTEREST,  Interest  On 
Claims  Against  the  Government. 
Acceptance,  Agreement  Implied  From. 
See  CONTRACTS,  Implied. 
ACT  OF  MARCH  2,  1919. 

Act  op  March  2, 1919,  Construction. 

The  act  of  March  2,  1919,  is  remedial  in  its  nature,  and  the  purpose  of 
the  Secretary  of  War  in  Its  administration  Is  to  do  substantial  Justice. 
(Ford  Motor  Co.  and  Taft-Pierce  Manufacturing  Co.,  Case  No.  2300, 
III  these  Dec.,  542.) 
The  act  of  March  2,  1919,  being  remedial,  should  be  liberally  construed. 
(H.  N.  White  Co.,  Case  No.  2164,  III  these  Dec,  88.) 
See  also  CLAIMS,  Filing. 
Act  of  March  2. 1919,  W'hat  Is  Not  Agreement  Within  Meaning. 
S€e  CONTRACTS,  What  Constitutes. 
ADDITIONAL  COMPENSATION. 

See  COMPENSATION. 
ADDITIONAL  ORDER. 

See  EXPENSES,  Extra. 
ADDITIONAL  WORK. 

See  COMPENSATION. 
ADOPTION  OF  FOOD  ADMINISTRATION  BULLETIN  BY  WAR  DEPART- 
MENT. 

See  INTEREST,  On  Claims  Against  Government. 
ADJUSTMENT  OF  CLAIM. 

See  CONTRACTS,  Adjustment. 
ADVERTISING. 

See  CONTRACTS,  Unlawfui^ 

*  Tbe  topical  index  of  this  volume  was  prepared  under  the  direction  of  First  Lieut. 
B.  T.  Walter  Duke,  Infantry,  and  Myrtle  Juds<Hi  Duke. 
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AFFIDAVITS. 

iiVc  EVIDENCE. 
AGENTS. 
Agents. 

The  War  Service  Committee  on  Furniture  and  Fixtures  and  Allied 
Wood  Industries  was  a  voluntary  trade  organization  and  not  an  agent 
of  the  Government  (Economy  Drawing  Table  Co.,  Case  No.  1585, 
III,  these  Dec.,  56.) 
Where  the  chairman  of  said  organization  recommended  that  an  order 
for  liOO,000  pick  mattock  handles  issue  to  claimant,  and  the  chair- 
man notlfte<l  the  claimant  that  he  has  so  recommended,  and  claimant 
Incurs  exi)ense  on  tlie  strength  of  said  notice,  and  the  order  Is  never 
Issued  by  the  Government,  there  is  no  agreement,  expreas  or  implied, 
on  the  part  of  the  Government  to  reimburse  claimant  for  exi^enses  so 
Incurred.  (Economy  Drawing  Table  Co.,  Case  No.  1585,  111  these 
Dec,  56.) 

AGBKTS,    Al'THORITY   TO   BiND    GOVERNMENT. 

Where  a  construction  mnnager  for  the  erection  of  a  plant  is  appointed 
under  a  fornmlly  executed  contract,  which  provides  that  the  con- 
struction manager  may  enter  into  contracts  for  the  necessary  labor 
and  services,  with  the  approval  of  the  special  director,  who  Is  ap- 
pointed by  the  Secretary  of  War  In  writing,  such  construction  man- 
ager, with  the  approval  of  an  assistant  director  appointed  In  writ- 
ing by  the  special  director,  Is  duly  authorized  to  amend  a  formal  con- 
tract, in  the  Interest  of  the  Government.  (A.  B.  See  Electric  Elevator 
Co.,  Case  No.  2406,  III  these  Dec,  (xS;!) 

Where  a  claimant  seeks  to  recover  upon  an  informal  War  Department 
contract  which  Is  alleged  to  have  been  made  on  behalf  of  the  Govern- 
ment by  an  Inspection  officer  of  the  Navy  Department,  and  claimant 
well  knew  such  officer  dul  not  have  authority  to  contract,  no  contract 
was  made  within  the  act  of  March  2,  1919.  (American  Can  Co.,  Case 
No.    2616,    III    these    Dec,    3'>1.) 

The  agreement  to  i)ay  moving  expenses  from  Building  "  F  "  to  Build- 
ing "  A  "  (ioes  not,  l>y  implication,  include  the  expenses  of  moving 
back  from  Building  "A"  to  Building  "F"  after  the  i)eriod  of  the 
emergency,  especially  when  the  (iovernment's  agent  told  claimant  that 
he  had  no  authority  to  commit  the  Government  to  such  exi)enses. 
(Bijur  Motor  Appliance  Co.,  Cases  Xos.  1215,  1022.  1623.  and  1624 
combined  under  No.  1215.  Ill  these  Dec,  850.) 

Where  claimant  was  Instructed  over  the  telephone  to  procetMl  without 
waiting  for  a  procurement  order,  to  manufacture  1.342  recoil 
mechanisms  for  tractor  guns  of  the  same  kind  and  at  the  same  price 
as  th(»se  manufactured  for  the  Government  under  a  previous  written 
c(mtract,  and  the  claimant  proceeds  to  fill  the  order,  which  was  later 
countermanded,  the  I'nited  States  is  obligated,  under  the  act  of 
March  2.  1919,  to  reimburse  the  claimant  its  loss  su8taine<l  in  ex- 
peiist»s  made  i)rep.iratory  to  filling  the  order,  before  same  was  coun- 
termanded. (C.  H.  C-owdrey  Machine  Works,  C'ase  No.  1674,  III 
these  Dec,  135.) 

Where  claimant  .seeks  payment  for  expenditures  nunle  in  purchasing 
materials  to  perform  an  alleged  Informal  contract  and  to  establish 
the  contract,  relies  upon  statements  made  by  officers  and  civilian 
agents  of  the  Government  to  the  effect  that  claimant  had  received  or 
would  receive  an  order  for  artillery  wheels,  and  the  claimant  well 
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knew  that  such  persons  had  no  authority  to  contract  and  that  theif 
statements  were  merely  expressions  of  opinion,  there  was  no  contract 
made  within  the  provisions  of  the  act  of  March  2,  1919,  to  reimburse 
claimant  for  said  expenditures,  (Crane  &  MacMahon  (Inc.),  Case 
No.  480,  III  these  Dec.,  160.) 

Where  an  authorized  agent  of  the  Government  ordered  a  contractor 
to  make  an  extra  set  of  tools  and  store  outside  of  Its  plant,  so  that  if 
its  plant  was  destroyed  by  fire  the  manufacture  of  the  ignition 
apparatus  would  not  be  interrupted,  and  the  contractor  complied 
therewith,  there  is  an  agreement  on  the  part  of  the  Government  to 
pay  therefor.  (Dayton  Engineering  Laboratories  Co.,  Case  No. 
559,  III  these  Dec.,  78.) 

Where  a  duly  authorized  agent  of  the  Government  agrees  that  the 
Govenmient  will  purchase  all  the  materials  the  manufacturer  is  able 
to  produce  for  an  indelinite  period  during  the  war,  and  a  quantity 
of  material  manufactured  Is  delivered,  and  a  quantity  which  has 
beon  manufactureil  Is  not  delivered,  on  account  of  the  armistice, . 
there  is  an  agreement  within  the  meaning  of  the  act  of  March  2, 
1919.  (The  Detroit  Chemical  Works,  Case  No.  1643,  III  these  Dec, 
874.) 

Where  claimant  was  Instructed  by  an  authorized  agent  of  the  Gov- 
ernment to  proceed  at  '<mce  to  acquire  the  necessary  facilities  for 
performing  a  Government  contract  and  was  told  that  he  would  be 
recommended  for  a  contract,  and  claimant,  pursuant  to  said  In- 
structions, did  make  preparations,  there  is  an  implied  agreement  on 
tlie  part  of  the  Government  to  reimburse  claimant  for  the  amount  so 
expended.  (Enteii)rise  Stamping  Co.,  Case  No.  165,  III  these 
Dec,  91.) 

Claim  for  $51,633.10  under  the  act  of  March  2,  1919,  for  reimburse- 
ment for  increased  i)lant  eciuipment  on  represeiitathm  of  Govern- 
ment agent  that  same  would  T>e  compensated  for  by  the  Government. 
Hold,  claimant  is  entitled  to  relief.  (Farrell  Cheek  Steel  Foundry 
Co.,  Case  No.  1488,  III  these  Dec.  825.)  ^ 

Where  an  officer  of  the  Government  orally  orders  the  installation  of 
a  chlorine  plant  on  the  understanding  that  materials  are  to  be 
furnished  and  that  the  work  Is  to  be  done  at  cost  plus  a  percentage, 
there  is  an  agreement  such  as  will  obligate  the  Government  to  pay 
a  reasonable  price,  which  in  this  case  is  found  to  be  a  reasonable 
price  for  the  materials  and  the  cost  of  lal)or,  plus  a  profit  of  10  per 
cent  on  such  cost  of  labor.  (Frlck  Co.,  Case  No.  1708,  III  these  Dec, 
627.) 

Where  a  contract  contains  a  termination  clause  according  to  the  form 
prescribed  by  Supply  Circular  88,  providing  that  materials  in  process 
at  termination  shall  be  paid  for  by  tlie  United  States,  and  on  being 
so  paid  for,  shall  l)ecome  the  property  of  the  United  States,  a  con- 
tractor may,  nevertheless,  enter  into  a  sutJpleraental  agreement  by 
which  the  contractor  is  permitted  to  retain  materials  not  wanted  by 
the  Government  at  an  agreed  salvage  value.  Supply  Circular  111, 
in  directing  termination  in  accordance  with  termination  clause  where 
there  is  one,  authorizes  such  a  provision  in  the  settlement  contract. 
(B.  F.  Goodrich  Rubber  Co..  Case  No.  2444,  III  these  Dec,  474.) 

Where  after  formal  orders  for  articles  at  fixed  prices,   not  deemed 
sufticlent  by  the  contractor,  are  issued,  but  not  accepted  and  there- 
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after  the  contractor  and  a  duly  authorissed  representative  of  the- 
Government  agree  that  the  prices  fixed  in  the  orders  will  be  increased 
10  per  cent  and  the  contractor  is  instructed  to  proceed,  without  wait- 
ing for  formal  contracts  or  amended  written  orders,  and  does  so,  and 
has  partially  completed  the  contracts,  when  further  production  is  or- 
dered stopped  by  the  Government,  there  is  an  agreement  within  the 
meaning  of  the  act  of  March  2,  1919.  which  the  Secretary  of  War  is- 
authorized  to  adjust.  (The  Kahler  (Jo.,  Cases  Nos.  2329,  2330,  486,. 
and  487,  III  these  Dec.  884.) 

Where  a  contractor  is  advised  that  a  contract  will  be  given  it  and  im- 
mediately begins  work  at  the  request  of  the  Government  and  takes- 
out  public  liability  insurance,  with  the  approval  and  under  the  direc- 
tion of  the  constructing  quartermaster  at  the  camp  where  the  build- 
ings are  to  be  constructed  upon  the  understanding  that  he  is  to  be 
reimbursed  therefor,  there  is  an  agreement  to  reimburse  the  con- 
tractor for  the  expense  thereof,  within  the  meaning-  of  the  act  of 
March  2.  1919.  (Fred  T.  Ley  &  Co.  (Inc.),  Case  No.  741,  III  these 
Dec.,  880.) 

Claim  is  tiled  under  the  act. of  March  2,  1919,  for  service  of  auditing^ 
at  the  express  request  of  an  authorized  Government  agent  Held,. 
that  claimant  Is  entitled  to  recover.  (Lybrand  Ross  Bros.  &  Mont- 
gomery, Case  No.  1722,  III  these  Dec.,  37.) 

Where  it  is  ^stabllshetl  that  there  was  an  understanding  between  the 
Procurement  Division  and  the  PnHiuction  Division  of  the  Ordnance 
Department  that  the  latter  should  act  as  the  representative  of  the 
former  in  a  program  for  increased  facilities  for  the  manufacture  of 
pistols,  urgently  reciulred,  the  action  of  the  Production  Division  will 
be  deemed  to  be  the  action  of  the  Procurement  Division  as  welL 
(Manning,  Maxwell  &  Moore  (Inc.),  Case  No.  1522,  III  these  Dec^ 
343.) 

Where  claimant  constructed  -an  electric  power  line  at  the  urgent 
request  of  a  member  of  the  War  Industries  Board,  who  promised 
clafhiant  to  do  all  he  could  to  help  claimant  out  on  the  cost  thereof 
If  a  bill  then  before  Congress  enabling  It  so  to  do  should  pass,  there 
is  no  agreement,  express  or  implied,  whereby  the  Government  is  obli- 
gated to  pay  any  of  the  expenses  thereof.  (The  MasslUon  Electric  &. 
Gas  Co.,  Case  No.  374,  III  these  Dec.,  254.) 

Claim. is  filed  under  the  act  of  March  2.  1919,  for  $12,499.50,  expenses 
incurre<l  preparing  to  make  hard-bread  cans  at  the  special  request  of 
an  authorized  agent  of  the  Government.  Held,  claimant  is  en  titled 
to  recover.     (National  Can  Co.,  Case  No.  280,  III  these  Dec.,  65.) 

Where  a  local  fuel  administrator,  who  had  authority  to  divert  a  con- 
signment of  coal,  exceeded  his  authority  by  collecting  therefor  and 
converting  the  proceeds  thereof  to  his  own  use,  such  conversioD 
entails  no  obligation  on  the  part  of  the  Government  to  reimburse  the 
shipper  for  the  coal  under  the  act  of  March  2,  1919.  (North  Jelllco 
Coal  Co.,  Case  No.  666,  III  these  Dec.,  720.) 

Where  a  claimant  was  Instructed  by  officers  of  the  Construction  Divi- 
sion of  the  Army  to  cease  selling  one  of  Its  products  to  private 
customers  because  this  was  urgently  needed  for  Government  pur- 
poses and  was  assured  by  them  that  It  would  be  paid  actual  cost 
plus  a  reasonable  |)rofit  on  the  amount  delivered  on  their  orders, 
there  was  an  agreement  within  the  terms  of  the  act  of  March  2,  1919» 
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such  as  will  entitle  claimant  to  be  paid  the  difference  between  cost 
plus   reasonable   profit  and   the  amount   actually   received.     (Port 
Deposit  Quarry  Co.,  Case  No.  623,  III  these  Dec.,  122.) 
Where  it  is  established  that  there  was  an  understanding  between  the 
Procurement  Division  and  the  Production  DivLsion  of  the  Ordnance 
Department  that  the  latter  sliould  act  as  the  representative  of  the 
former  In  a  propjram  for  increased  facilities  for  the  manufacture  of 
pistols,  urgently  required,  the  action  of  the  Production  Division  will 
be  deemed  to  be  the  action  of  the  Procurement  Division  as  well. 
(Pratt  &  Whitney  Co.,  Case  No.  594,  III  these  Dec.,  450.) 
Where  an  authorized  agent  of  the  Government  ordered  claimant,  after 
it  had  finished  an. order  then  on  hand,  to  continue  to  make  faucets, 
not  to  exceed  50,000,  so  as  to  be  ready  for  the  next  order,  and  the  next 
order  was  never  placed,  and  claimant  did  manufacture  30,000  of  them, 
there  Is  an  agreement  on  the  part  of  the  Government  to  pay  the 
expense  Incurred  by  claimant.     (The  Roberts  Brass  Manufacturing 
Co.,  Case  No.  193,  III  these  Dec.  71.)  " 
Where  claimants  negotiated  witli  oflicers  of  the  Air  Service  for  the 
lease  of  a  buihling,  to  be  constructed  by  claimants  in  the  city  of 
Washington,  to  be  occupied  as  offices  for  the  Air  Service,  but  under- 
stood that  such  officers  had  lio  authority  to  execute  a  lease,  and  are 
urged  by  the  officers  to  begin  construction  and  to  take  a  chance  on 
the  lease  being  executed,  there  Is  no  agreement  within  the  meaning 
of  the  act  of  March  2,  1919.     (Walker  &  Johnson,  Case  No.  1931,  III 
these  Dec,  877.) 
Where  a  packer  Is  ordered  by  the  Food  Administration,  acting  as  agent 
of  the  War  Department,  to  set  aside  a  certain  proportion  of  canned 
tomatoes  to  meet  the  needs  of  the  Army,  and  prices  are  thereafter 
fixed  by  the  Federal  Trade  Commission  and  adopted  by  the  War 
Department,  there  is  an  agreement  within  the  terms  of  the  act  of 
March  2,  1919,  covering  all  the  goods  reserved  in  accordance  with 
such   order.      (Wlnfield   Webster  &   Co.,   Case   No.   478,   III   these 
Dec,   10.) 
See  also  ALLOCATION;  AMORTIZATION;  CONTRACTS,  Can- 
cellation; CONTRACTS,  Implied;  CONTRACTS,  Oral;  CON- 
TRACTS,    Promise;      CONTRACTS,      Supplemental;      CON- 
TRACTS, What  Constftutes  ;  INSURANCE,  Public  Liability  ; 
REIMBURSEMENT. 
AGREEMENT. 

See  CONTRACTS. 
ALLOCATION. 

Allocation  by  American  Iron  &  Steel  Institute. 

See  CONTRACTS,  What  Constitutes. 
Alix)cation  by  War  Industries  Board. 

Where  a  representative  of  the  War  Industries  Board,  acting  under  the 
direction  of  the  Chief  Signal  Officer,  gives  an  order  to  the  contractor 
on  the  faith  of  which  such  ccmtractor  makes  an  allocation  of  material, 
the  agreement  is  made  within  the  authority,  direction,  or  instruction 
of  the  Secretary  of  War  within  the  meaning  of  the  act  of  March  2, 
1919.  (B.  F.  Goodrich  Rubber  Co.,  Case  No.  G02,  III  these  Dec,  1.) 
Where  claimant  continuedly  urged  the  War  Industries  Board  to  allocate 
to  it  a   large  quantity  of  pig  iron,  claimant  not  having  sufficient 
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business  on  hand  to  demand  such  a  large  quantity,  but  expecting  to 
get  sufficient  business,  and  secured  such  allocation  and  by  reason  of 
the  armistice  the  business  was  not  secured,  there  is  no  agreement, 
express  or  implied,  on  the  part  of  the  Government  to  reimburse 
claimant  its  loss  on  the  pig  iron.  (Isaac  G.  Johnson  &  Co.,  Case 
No.  625,  III  these  Dec,  320.) 
Where  pig  iron  required  by  a  certain  manufacturer  for  war  purposes 
was  allocated  to  claimant  at  its  request  by  the  War  Industries  Board,, 
such  action  in  itself  did  not  amount  to  an  agreement  under  the  act  of 
March  2,  1919,  to  protect  claimant  against  loss  by  reason  of  such  allo- 
cation. An  agreement  is  not  to  be  implied  from  the  mere  fact  that 
that  board  was  in  a  position  to  enforce  compliance  with  its  alloca- 
tions. (Ficliands,  Brown  &  Co.,  Case  No.  1646,  III  thvise  Dec,  843. > 
IScc  aUo  CONTRACTS,  What  Constitutes. 

ALLOTMENT. 

Sec  CONTRACTS,  Cost-Plus. 

ALLOWANCE  FOR  SPECIAL  IMACHINERY. 
(S'ee  CONTRACTS,  Construction. 

ALTERATION  OF  LOOMS. 

See  CONTRACTS.  Implied. 

AMENDMENT. 

Amendment  of  Claim. 

See  CLAIMS.  Amendment. 
Amendment  of  Contract. 

See  CONTRACTS.  Amendment. 

AMORTIZATION. 

Amortization  of  Facilities. 

W^here  claimant  was  possessed  of  a  forging  plant  at  the  time  it  entered 
into  an  informal  agreement  with  the  Government  for  (he  manufacture 
of  body  forgings  for  shells,  terminated  by  the  Government  after  part 
performance  because  of  the  armistice,  amortization  in  the  value  of 
such  i)lant  as  the  claimant  had  at  the  time  it  entered  into  the  agree- 
ment is  not  an  item  of  reimbursnient  which  should  be  allowed.  (An- 
niston  Steel  Co..  Case  No.  2248,  III  these  Dec,  862.) 

Where  the  claimant,  at  the  request  of  the  Government,  agreed  to  create 
facilities  and  the  capacity  for  the  production  of  a  certain  amount  of 
a  certain  article  daily,  and  the  Government  agreed  to  purchase  an 
undetermined  amount  of  claimant's  product  at  a  price  which  would 
cover  the  amortization  of  claimant's  expenditures  necessary  for  creat- 
ing said  additional  facilities,  and  where  claimant's  production  was 
stopped  before  claimant  had  received  a  sufficient  amount  to  cover  said 
amortization,  there  resulted  an  implied  contract  to  imy  claimant  the 
difference  between  the  amount  expended  in  developing  said  capacity 
and  the  present  value  of  the  facilities  so  procured,  less  amount 
already  amortized.     (Brown  Co.,  Case  No.  1753,  III  these  Dec,  782. > 

Where*  facilities  were  not  bought  in  contemplation  of  the  contract 
under  which  claim  is  made,  but  for  the  purpo.se  of  performing  prior 
contracts,  the  cost  of  such  facilities  can  not  be  amortized  under  the 
later  contract.  (Champion  Ignition  Co.,  Case  No.  1816,  III  these 
Dec.,  455.) 

Digitized  by  V^OOQ IC 


TOPICAL  INDEX.  1049 

AMORTIZATION— Continued. 

Where  facilities  were  not  specifically  provided  by  the  contractor  for 
the  performance  of  the  contract  and  there  was  no  express  or  Im- 
plied agreement  by  the  Government  providing  for  their  amortization, 
claimant  is  not  entitled  to  reimbursement  therefor  or  to  the  un- 
absorbed  amortization  thereon,  under  the  act  of  March  2,  1919. 
(Denby  Motor  Truck  Co.,  Case  No.  1504,  III  these  Dec.,  1018.) 
Where  an  authorized  agent  of  the  Government  agrees  with  the  manu- 
facturer that  if  it  will  install  special  equipment  for  the  manufacture 
of  certain  products  a  (jovernment  contract  will  be  given  It,  and 
that  the  Government  will  reimburse  its  unabsorbed  amortization  of 
the  cost  of  the  special  equipment,  in  the  event  war  Is  terminated 
before  the  cost  has  been  proi)erly  amortized,  there  Is  an  agreement 
within  the  meaning  of  the  act  of  March  2,  1919.  (Detroit  Chemical 
Works,  Case  No.  1643,  III  these  Dec.,  874.) 
When  contract  was  susi)ended,  claimant  was  not  entitled  to  con- 
tinue production  and  thus  Increase  the  amount  to  be  charged  the 
United  States.  Claimant  Is  entitled,  however,  to  such  amortiza- 
tion of  the  cost  of  Its  Increased  facilities  as  would  have  been  ac- 
compll.*«hed  if  It  had  continued  to  produce  toluol  until  the  expira- 
tion of  the  i)erlo(l  originally  fixed.  (The  Peoples  Citis  Light  & 
Coke  Co..  Ca.se  No.  1737,  III  these  Dec.,  664.) 
Where,  in  order  to  encourage  increased  producticm  and  better  sani- 
tary conditions,  a  duly  authorized  representative  of  the  Govern- 
ment agrees  with  the  manufacturer  that  if  It  will  obtain  a  three-year 
lease  on  certain  floor  space,  move  its  factory  therein,  and  Install 
additional  facilities,  the  Government  will  furnish  sufficient  work 
so  that  the  extra  exi)ense  can  be  absorbed  in  orders  for  its  pnxluct, 
there  is  an  agreement  within  the  meaning  of  the  act  of  March  2, 
1919.     (Jacob  Reed  Sons,  Case  No.  .169,  III  these  Dec,  828.) 

See    also    A(tENTS,    Aithority    to    Bind    Govkrnmknt;    CON- 
TRACTS,  Implied;   CONTRACTS,   Sipplemkntal. 
ANTICIPATED  ORDERS. 

See  CONTRACTS,  Antk  ipation. 
ANTICIPATORY  BREACH. 

*SVe  JURISDICTION. 
APPEAL. 

Appeal,  Qiestions  to  be  Considered. 

Sec  JURISDICTION. 
Appeals,  Time  of. 

^ec  JURISDICTION. 

ARBITRATION    OF    LABOR    DISPUTES    WHERE    NO    (^ONTRACT    PRO- 
VISION. 

See  CONTRACTS.  Implied. 

ARTICLES  IN  PROCESS.  TITLE  PASSING. 
See  CONTRACTS,  Construction. 

ATTEIUPTED  SETTLEMENT  PRIOR  TO  ACT  OF  MARCH  2,  11)10. 
Sec  CONTRACTS,  Invalid. 

AUDITING  SERVICE. 

k?e€  AGENTS,  Authority  to  Bind  Ctovernment. 
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Authority  of  Agents. 

See  AGENTS.  Authority  to  Bind  Goathinment. 

AlTTHORITY    OF    ORDNANCE    DEPARTMENT. 

Sec  JURISDICTION. 
Authority  to  Amend  Contracts. 

See  ACCENTS,  Authority  to  Bind  Government. 
Authority  to  Contract. 

See  AGENTS,  Authority  to  Bind  Government. 

automobii.es. 

See  COSTS.  Legitimate. 
AWARD. 

Award  by  Arbitration. 

See  CONTRACTS,  Construction. 
Award  Constitutiis  Agreement. 

See  CONTRACTS,  What  Constitutes. 
Award,  Recommendation. 

A  recommendation   that  claimant  be  awarded  a  contract  is  not  an 
agreement  within   act  of  March  2,   1919.      (Archibald  Wheel  Co., 
cases  Nos.  1807-1808,  III  these  Dec,  463.) 
In  the  absence  of  an  express  agreement  In  the  arbitration  agreement 
requiring  such  reimbursement,  and  in  the  absence  of  a  labor  clause 
In  the  original  contract,  such  recommendation  does  not  impose  any 
liability  on  the  Government.     (Eastern  Malleable  Iron  Co.,  Case  No. 
2047,  III  these  Dec,  691.) 
See   also   CONTRACTS,    Promise;    CONTRACTS,    Recommenda- 
tion; CONTRACTS,  What  Constitutes. 

B. 

BASIS  OF  C/)MPENSATI0N. 

Sec  COMPENSATION. 
BOARD  OB^  APPRAISERS,  JURISDICTION. 

See  JURISDICTION. 
BOARD  OF  CONTRACT  ADJUSTMENT.  JURISDICTION. 

See  JURISDICTION. 
BONUS. 

Bonus  Clause. 

Where  a  claimant  received  a  clothing  contract  without  a  bonus  clause 
and  was  thereafter  informed  that  clothing  contractors  were  entitled 
to  a  bonus  for  saving  yardage  by  special  care  in  cutting  material, 
but  did  not  use  any  extra  care  by  reason  of  such  notice,  and  on 
completion  of  this  contract  requested  and  received  another  contract 
for  1,931  garments  In  order  to  utilize  the  yardage  saved  on  the  first 
contract,  claimant  is  not  now  entitled  to  payment  of  the  bonus. 
(William  F.  Fretz,  Case  No.  512,  III  these  Dec,  889.) 
In  Case  No.  60  there  was  a  bonus  clause  similar  to  the  one  in  the  case 
of  Wanamaker  &  Brown,  Case  No.  2133  (II  these  Dec,  205)  ;  for 
the  construction  of  the  bonus  clause  see  that  case.  (The  Torrey- 
Epsteln  Co..  Cases  Nos.  00,  61,  62,  63.  and  64,  III  these  Dec,  17.) 
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BREACH. 

Bbeach,  Anticipatoby. 

See  JURISDICTION. 
Bbsach  by  Contbactob. 

See  CONTRACTS,  Bbeach. 
Bbeach  by  Govebnment. 

See  CONTRACTS,  Bbeach. 
Bbeach  of  contbact. 

See  CONTRACTS,  Bbeach. 
Bbeach,  waiveb. 

See  WAIVER. 

BUILDING  CONTRACTS. 

See  REIMBURSEMENT. 
BUSINESS  RISK. 

Where  claimant,  while  performing  several  contracts  with  the  Govern- 
ment for  the  manufacture  of  shell  steel  and  other  munition  products, 
purchased  ferrosilicon  In  excess  of  the  amount  needed  to  complete 
said  contract,  it  did  so  at  its  own  risk,  and  under  such  circumstances 
no  obligation  arose,  under  the  act  of  March  2,  1919,  on  the  part  of 
the  United  States  Government  to  reimburse  the  claimant  for  its 
loss  thereby  sustained.  (Midvale  Steel  &  Ordnance  Co.,  Case  No. 
1761,  III  these  Dec.,  911.) 
See  also  CONTRACTS,  ANTiciPATrow ;  CONTROLLED  INDUSTRY. 

C. 
CANCELLATION. 

Cancellation  Afteb  Suspension. 

See  CONTRACTS,  Suspension. 
Cancellation  of  Contbact. 

See  CONTRACTS,  Cancellation. 
Cancelxation  Fob  Default. 

See  CONTRACTS,  Cancellation. 
CERTIFICATE  OF  FAIR  VALUE, 

See  QUANTUM  MERUIT. 
CHANGE  IN  SPECIFICATIONS. 

See  CONTRACTS,  Implied. 
CHILD-LABOR  CLAUSE. 

See  CONTRACTS,  Infobmal. 
CIRCUMSTANCES  IMPLYING  AN  AGREEMENT. 

See  CONTRACTS,  Implied. 
CLAIMS. 

Claims,  Amendment. 

An  amendment  to  a  claim,  if  intended  to  vary,  amplify,  or  to  remedy 
omissions  or  defects  made  in  ^  tating  the  original  claim,  may  be 
allowed,  and  when  allowed  it  relates  back  to  the  date  of  presenting 
or  filing  the  original  claim ;  but  if  under  the  guise  of  an  amendment, 
a  distinct  claim,  arising  out  of  a  different  contract,  is  preferred,  and 
such  amended  claim  is  first  presented  subsequent  to  June  30,  1919, 
it  does  not  come  within  the  relief  given  by  act  of  March  2,  1919,  and 
can  not  be  entertained  by  this  Board.  (Chicago  Cold  Storage  Ware- 
house Co..  Case  No.  2231,  III  these  Dec,  20.) 
See  CONTRACTS,  Settlement. 
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CLAIMS— Oontlnuwl. 
Claims,  Dismissed. 

Where  cliiiniant  has  been  paid  after  the  filing  of  claim  with  this  Board, 
tlie  olalni  will  be  dismissed  by  this  Board.     (Mount  Hope  Finishing; 
Co.,  Case  No.  1692,  III  these  Dec.,  333.) 
Claim  is  made  under  the  act  of  March  2,  1919,  Form  B»  for  the  pur- 
chase from  claimant  by  the  United  States  of  certain  material,  at 
an  ajj:ja*epate  price  of  $157.25.     Held,  it  appearing  that  said  claim 
has  been  paid,  it  is  dismissed.      (The  White  Motor  Car  Co.,  Case 
No.  2420,  III  these  Dec.,  477.) 
Claim  is  made  under  the  act  of  March  2,  1919,  in  B^orm  B,  and  is 
for   the  rental   to   the   United   States   of  one   front   service   wheel. 
Held,  that  the  claim  having  been  paid  same  is  now  dismissed.     (The 
White  Motor  Car  Co.,  Case  No.  2421,  III  these  Dec,  478.) 
Claims,  Filing. 

A  claim  filed  September  5,  1919,  is  not  filed  in  accordance  with  the  pro- 
visions of  the  act  of  March  2,  1919.     (Chambersburg  Hosiery  Co., 
Case  No.  1958,  III  these  Dec.,  482.) 
Where  a  claim  was  not  formally  presented  until  after  June  30,  1919, 
but  w^as  presented  by  invoices  prior  to  that  date,  it  was  presented 
within  the  period  fixed  by  the  act  of  March  2,  1919.     (Charlestown 
Sand  &  Gravel  Co.,  Case  No.  2166,  III  these  Dec.,  615.) 
This  Board  has  no  jurisdiction  under  act  of  March  2,  1919,  of  a  claim 
presented  December  3,  1919.      (William  H.  Lytell,  Case  No.  2293, 
III  these  Dec.,  76.) 
The  last  day  for  filing  claims  under  the  act  of  March  2,  1919,  to  wit, 
June  29,  1919,  falling  on  Sunday,  the  succeeding  day,  or  June  30, 
became  the  last  day  for  filing  claims  within  the  meaning  of  said  act. 
(H.  N.  White  Co.,  Case  No.  2164,  III  these  Dec,  88.) 
Where  the  claimant  deposited  his  claim  in  the  United  States  mail  on 
the  last  day  for  filing,  addressed  to  the  proper  tribunal,  such  claim 
should  be  deemeii  filed  on  said   day   within   the  provisions  of  the 
act  of  March  2,  1919.     (H.  N.  White  Co.,  Case  No.  2164,  III  these 
Dec,  88.) 
See  also  CLAIMS,  Amendment;  JURISDICTION. 
Claim  fob  Facilities. 

See  CONTRACTS,  Written. 
Claim  Paid  After  Filing. 

See  CLAIMS,  Dismissed. 
Claims,  Subcontractors. 

There  can  be  no  direct  settlement  of  the  claim  of  a  subcontractor  where 
there  was  no  privity  of  contract  between  the  Government  and  the 
subcontractor.  (Engle  &  Hevenor,  Case  No.  1564,  III  these  Dec, 
774.) 
A  subcontractor  who,  in  anticipation  of  promised  orders  from  prime 
contractors,  which  ordt-rs  are  not  forthcoming  because  of  the  armis- 
tice. Incurs  expense  in  increasing  the  facilities  of  his  manufacturing 
plant.  Is  not  entitled  to  an  adjustment  under  the  act  of  March  2,  1919, 
where  neither  the  subcontract  nor  the  installation  of  additional 
tools  and  machinery  was  with  the  knowle<lge  or  approval  of  an 
agent  of  the  Secretary  of  War.  (Fisher  Electrical  Works,  Case  No. 
1742,  III  these  Dec.,  339.) 
Where  claimant  increased  its  facilities  to  enable  It  to  perform  a  sub- 
contract with  a  prime  contractor,  who  had  a  Government^ 
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and  the  prime  contractor's  contract  with  the  Government  was  sus- 
pended, and  it  in  turn  terminated  its  subcontract  with  claimant, 
there  is  no  contract,  express  or  implied,  between  the  claimant,  the 
subcontractor,  and  the  Goveniment.  whereby  tlie  (Government  should 
reimburse  claimant  for  expenses  Incurred  in  increasing  facilities. 
(Franklin  Knitting  Mills,  Case  No.  1763,  III  these  Dec.,  128.) 
Where  the  prime  contract  has  been  fully  performed,  a  subcontractor 
has  no  right,  under  the  act  of  March  2,  1919,  to  file  a  claim  against 
the  Government  based  upon  its  contract  with  the  prime  contractor. 
(Harrison  Radiator  Corp..  Case  No.  1571,  III  these  Dec,  570.) 
Where  claimant  had  a  subcontract  to  do  certain  work  upon  a  Govern- 
ment plant,  and  its  contractor,  in  turn,  had  a  contract  for  doing  the 
work  with  the  prime  contrat'tor  of  the  Government,  and  during  the 
progress  of  the  work  the  prime  contractor  increased  the  wages  of 
its  employees,  which  caused  claimant  to  increase  the  wages  of  its 
employees,  there  was  no  implied  contract  made  by  which  the  Gov- 
ernment was  obligated  to  pay  claimant  such  increase  of  wages  to 
its  employees.  (Lord  &  Burnham  Co.,  Case  No.  1772,  III  these  Dec., 
336.) 
A  subcontractor  whose  contract  is  breached  because  of  the  signing  of 
the  armistice  has  no  agreement  with  the  Government,  and  therefore 
can  not  present  a  claim  against  the  Government  under  the  act  of 
March  2,  1919.  (Milwaukee  Patent  Leather  Co.,  Case  No.  328,  III 
these  Dec.,  376.) 
Where  claimant  was  sent  an  order  from  a  prime  contractor  with  the 
Government  which  it  refused  on  account  of  the  price,  and  an  author- 
ized Government  agent  requested  claimant  to  take  the  order  and  the 
Government  would  make  it  right  with  claimant,  and  claimant  did  tate 
the  order  and  perform  the  contract,  there  is  an  agreement  between 
claimant  and  the  Government  whereby  the  Government  should  reim- 
burse claimant  for  the  cost  in  excess  of  the  amount  paid  by  the  pnme 
contractor.  (Parker  Manufacturing  Co.,  Case  No.  2076,  III  these 
Dec,  549.) 
In  such  case  where  the  claimant  receives  and  keeps  but  does  not  cash 
a  conditional  check  sent  it  by  the  prime  contractor,  it  is  no  bar  to 
claimant's  recovery  from  the  Government  for  the  excess.  (Parker 
Manufacturing  Co.,  Case  No.  2076,  III  these  Dec,  549.) 

See    alHo    CONTRACTS,    What    Constitutes;    JURISDICTION; 
RELEASE. 
COAL  DIVERSION. 

See  AGENTS,  Authority  to  Bind  Government. 
COLLECTION  AND  CONVERSION  OF  PRICE  BY  GOVERNMENT  AGENT. 

See  ACiENTS,  Altiiokity  to  Bind  (Jovebnment. 
COMMANDEERING  ORDERS. 

See  JURISDK.TION. 
i  COMMISSARY. 

Commissary,  Maintenance  and  Operation. 
See  (!^OSTS.  Legitimate. 
COMMITMENTS. 

Where  claimant,  under  a  contract  for  the  manufacture  of  woolen  socfks„ 
orders  from  a  sul»contractor  the  quantity  of  wool  require<l  to  All  its 

contract,  but  actually  uses  its  ow^n  existing  stock  instead  ofipajFt^f^T^ 
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the  wool  which  it  had  specially  ordered,  claimant  is  not  entitled,  on 
suspension  of  its  contract,  to  payment  for  all  the  wool  still  undeliv- 
ered by  subcontractor,  the  proper  basis  of  settlement  being  the  amount 
of  wool  actually  needed  to  fill  the  uncompleted  portion  of  the  con- 
tract. (Chambersburg  Hosiery  Co.,  Case  No.  1958,  III  these  Dec., 
482.) 

See  also  CONTRACTS,  Suspension  ;  EXPENSES,  Overhead. 
COMMITMENTS,  PRIOR. 

See  CONTRACTS,  Anticipation. 
COMPENSATION. 

Compensation,  Basis  of. 

Where  claimant,  during  the  time  of  the  performance  of  said  contract, 
at  the  request  of  the  contracting  officer,  performed  additional  worlt. 
which  the  contracting  officer  had  no  right  to  call  for  under  the  terms 
of  the  written  contract,  the  understanding  being  that  he  was  to  be 
paid  therefor  in  accordance  with  the  scale  set  out  in  the  original 
contract,  there  arose  under  the  circumstances  of  the  case  an  Implied 
agreement  upon  the  part  of  the  United  States,  within  the  purview 
of  the  act  of  March  2,  1919,  to  pay  claimant  a  fee  for  such  additional 
work,  to  be  determined  by  the  scale  of  fees  and  percentages  and 
other  provisions  mo<llfylng  the  snme.  Identical  with  such  scale  and 
provisions  contained  In  the  written  contract,  based  upon  the  total 
cost  of  all  work  done,  which  fee  should  be  ascertained  by  adding  the 
cost  of  the  work  done  under  the  written  contract  to  the  cost  of  the 
additional  work  and  applying  this  total  to  the  appropriate  percentage 
found  In  such  schedule,  subject  to  any  other  provision  Identical  with 
those  contained  in  the  written  contract  modifying  such  percentage. 
(Selden  Breck  Construction  Co.,  Case  No.  1984,  III  these  Dec.,  485.) 
Where  an  implied  contract  did  not  express  the  manner  of  paying 
and  the  amount  of  claimant*s  compensation,  and  said  additional 
work  was  of  the  general  character  as  that  done  under  the  original 
contract,  and  was  performed  under  the  Instructions  of  the  con- 
struction officer,  and  In  accordance  with  the  maps,  plans,  and  speci- 
fications described  in  the  original  contract,  it  will  be  implied  that 
the  parties  agreed,  as  a  part  of  said  Implied  contract,  that  claimant 
was  to  be  compensated  In  the  same  manner  and  ui>on  the  same  basis 
as  provided  In  the  original  contract  for  performing  the  same.  (The 
J.  G.  White  Engineering  Co.,  Case  No.  1895,  III  these  Dec..  289.) 
See  alHO  CONTRACTS,  Construction;  CONTRACTS,  Impued. 
COMPLETED  CONTRACTS. 

See  JURISDICTION. 
CX)MPLIANCE  WITH  GOVERNMENT  ORDER. 

See  Agents,  Authority  to  Bind  Government. 

COMPILED  STATUTES. 

Complied  Statutes,  Sec  6853b. 

See  (CONTRACTS,  Formai.. 
Compiled  Statutes,  Sec.  6854. 

See  CONTRACTS,  Informal. 
COMPULSORY  ORDERS. 

See  Quasi  Contracts. 
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CONFIRMED  DECISIONS. 

See  DECISIONS.  Affibmed. 
CONFLICT  BETWEEN  WITNESSES. 

See  EVIDENCE. 
CONFUSION  OF  ORDERS. 

See  QUANTUM  VALKBAT. 
CONSTRUCTING  QUARTERMASTER.  AUTHORITY. 

See  AGENTS,  Authority  to  Bind  Government. 
CONSTRUCTION. 

Construction  in  Light  of  Context. 

See  CONTRACTS,  Construction. 
Construction  of  Contract. 

See  CONTRACTS,  Construction. 
Construction  of  Euxtric  Power  Line. 

Sec  AGENTS,  Authority  to  Bind  Government. 
Construction  of  Labor  Dispute  Clause. 
See  CONTRACTS,  Constri'ction. 
Construction  of  Termination  Clause. 

See  CONTRACTS,  Construction. 
CONTEMPORANEOUS  ORAL  STATEMENTS. 

See  CONTRACTS,  Written. 
CONTRACT  PRICE. 

•  Where  claimant  had  a  formally  executed  contract  to  supply  hay  to  the 
Government  at  ('amp  Gonlon,  (Ja.,  and  actually  consigned  a  carload  to 
that  camp,  but  for  some  unknown  reason  the  hay  was  delivered  at 
Camp  Ia'c,  V'a.,  and  used  there  at  a  time  when  the  market  price  was 
higher  than  the  contract  price,  claimant  is  entitled  to  receive  the 
market  price  prevailing  at  Camp  Lee  at  the  time  when  the  hay  was 
thus  taken  by  the  Government.  (Dewey  Bros.  Co.,  Case  No.  1224» 
III  these  Dec,  244.) 
Where  a  purchase  order  for  tomatoes  fixes  a  provisional  price,  and  the 
tomatt)e8  are  delivered  to.  accepted,  and  paid  for  by  the  Government 
at  the  provisional  price,  and  a  Food  Administration  bulletin  provides 
that  the  tcmmtoes  so  accepteil  will  be  paid  for  In  full  at  zone  prices 
fixeil  by  the  Food  Purchii.se  Board,  and  that  If  the  packer  is  dissatis- 
fied, he  may  protest  the  same  and  be  paid  at  the  actual  cost  of  produc- 
tion, to  be  ascertained  by  the  Federal  Trade  Commission,  plus  a  fair 
profit  to  be  fixed  by  the  Food  Purchase*  Board,  the  bulletin  furnishes 
the  proper  rule  under  which  an  adjustment  of  the  final  price  should  be 
made.  (R.  M.  Messlck  &  Sons,  Case  No.  2395.  Ill  these  Dec.,  1007.) 
Where  the  packer  protests  the  zone  price,  and  under  the  terms  of  the 
bulletin  the  packer  is  allowed  and  paid  an  additional  sum,  and  signs 
a  receipt  reciting  payment  In  full,  and  thereafter  claims  the  receipt 
was  signed  under  duress,  of  which  there  Is  no  evidence,  and  claims 
that  the  settlement  was  arrived  at  by  computation  on  an  erroneous 
basis,  of  which  basis  he  had  full  knowledge  when  he  signed  the 
receipt,  claimant  is  not  entitled  to  have  the  settlement  reopened. 
(R.  M.  Messlck  &  Sons,  Case  No.  2395,  III  these  Dec,  1007.) 
Where  a  Food  Administration  bulletin  provides  an  allowance  for 
storage  on  tomatoes  not  ordered  shipped  before  De(»ember  1, 1918,  and 
claimant  received  shipping  order  November  1,  1918,  claimant  is  not 
entitled  to  reimbursement  of  storage  charges,  although  the  purchase 
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order  was  not  issued  ns  early  as  claimant  anticipated.  ( R.  M.  Mesaick 
&  Sons,  Case  No.  2395,  III  these  Dec.,  1007.) 
Wliere  certain  items  were  not  paid  for  by  reason  of  having  the  wrong 
number,  and  it  appears  that  the  contract  provided  for  a  unit  price  of 
10  cents,  and  tlie  catalogue  provided  for  a  unit  price  of  60  cents,  and 
there  was  no  waiver  as  In  the  case  of  the  otlier  items,  the  contractor 
may  be  paid  according  to  the  unit  price  of  60  cents,  which  is  deemed 
to  be  the  correct  price  according  to  the  intent  of  the  parties.  Spllt- 
dorf  Electrical  Co ,  Case  No.  2313,  III  these  Dec:.,  511.) 

Sec  alfto  COXTRAC'JTS,  Construction:  (M)NTRACTS,  Cost-Plus: 
CONTRACTS.  Implied;  CONTRACTS,  Performance. 
CONTRACT,  PRIVITY. 
See  SALES. 
CONTRACTS. 

Contracts,  Ad.iit8tments. 

The  contractor  will  be  permitted  to  deliver  the  puttees  which  the  Gov- 
ernment has  heretofore  refused,  but  from  tlie  contract  price  will  be 
deducted  the  saving  elTectHl  by  the  substituticui  of  cotton  for  wool, 
and  also  the  additional  cost,  if  any,  as  provided  in  the  ctmtract,  of 
inspecting  some  of  the  puttees  in  the  delivery  of  which  claimant  has 
been  delinquent.  (Bates  &  Inues  (Ltd.),  Case  No.  298,  III  these 
De<'.,  262.) 
Where  in  relation  to  construction  of  railroad  trackage  to  ami  on  an 
aviation  training  camp,  the  (lovernmtnt  is  under  direct  or  primary 
obligation  to  tlie  claiu)ant  for  cost  of  construction  of  part  thereof  and 
is  under  Indirect  or  secondary  obligation  to  the  railroad  for  cost  of 
the  whole  trackage,  this  Board  ret^on  mends  to  the  Claims  Board,  Air 
Service,  that  the  entire  matter  be  adjusted  by  means  of  a  tripartite 
agreement  between  the  (ioveinment,  the  claimant,  and  the  railroad. 
For  facts  and  decision  in  this  case  see  the  oi)inion  of  the  Board* 
August  18,  1919,  I  the.se  Dec,  558.  (Chamber  of  Commerce,  Mont- 
gomery, Ala.,  Case  No.  1661,  III  these  Dec,  7.) 
Where  a  duly  authorized  agent  of  the  War  Department  gave  claimant 
an  oral  order  for  articles  to  be  manufactured  in  the  amounts  and  at 
the  prices  stated  in  claimant's  written  offer,  with  instructions  to  pro- 
ceed without  waiting  for  a  formal  cimtract,  and  claimant  manufac- 
tured the  articles  before  November  12.  1918,  claimant  is  entitled  to 
recover  the  contract  price  of  the  articles  less  their  reasonable  salvage 
value.  (Oliver  Iron  cS:  Steel  Co..  Ci\yc  No.  7B9,  III  these  Dec,  193.) 
Wliere  an  Informally  executed  ccmtract  was  suspended  at  the  signing  of 
the  armistice  the  adjustment  of  any  claim  thereunder  against  the 
United  States  is  governed  by  the  act  of  March  2,  1919,  which  ex- 
pressly excludes  reimbursement  for  prospective  profits.  Claimant  is 
therefore  not  entitled  to  be  paid  the  difference  between  the  contract 
price  and  the  cost  to  the  claimant  of  completing  tlie  contract,  as  such 
a  basis  of  settlement  would  include  prospective  profits.  (Pressed 
Steel  Car  Co.,  Case  No.  2017,  III  these  Dec.  aS4.) 
See  also  AGENTS.  Ai:thority  to  Bind  Government;  CONTRACTS, 
c.vncellation. 
Contracts  After  November  12,  1918. 

Formal  contract  and  exjiendltures  having  been  made  after  November 
12,  1918,  claim  should  be  dismissed,  as  no  relief  can  be  granted  under 
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act  of  March  2,  1919.     (F.  A.  Cigol  Rubber  Co.,  Case  No.  1670,  III 
these  Dec.,  336.) 
Where  claimant  alleged  that  on  November  10, 1918,  its  representattve  In 
Washington  was  informed  that  a  contract  had  been  awarded  to  claim- 
ant, but  is  unable  to  furnish  the  name  of  the  officer  or  agent  of  the 
Government  who  gave  its  representative  this  information,  and  on 
November  14,  1918,  written  notice  of  a  contract  was  mailed,  there 
was  no  agreement  made  prior  to  November  12,  1918,  as  required  by 
the  act  of^  March  2,  1919.     (E.  Leitz  (Inc.),  Case  No.  1796,  III  these 
Dec.,  388.) 
See  also  JURISDICTION. 
Contracts,  Amendment. 

Claimant  had  a  written  contract  for  the  manufacture  of  woolen  puttees, 
specifying  that  its  product  was  to  be  similar  in  all  respects  to  sample 
and  the  sample  submitted  by  claimant  contained  practically  no  cotton, 
but  shortly  thereafter  claimant's  agent  was  shown  proposed  specifica- 
tions for  puttees  which  contained  10  per  cent  of  cotton,  which  speci- 
fications were  subsequently  adopted  by  the  Quartermaster  General 
and  copies  thereof  mailed  both  to  claimant  and  to  the  Government 
inspector  at  claimant's  plant,  whereupon  claimant  commenced  to 
manufacture  puttees  containing  10  per  cent  of  cotton  under  the  con- 
tract previously  awarded.  Held,  that  this  was  a  request  of  the 
Government  to  amend  the  contract  and  was  accepted  by  the  con- 
tractor by  performance.  (Bates  &  Innes  (Ltd.),  Case  No.  298,  III 
these  Dec.,  262.) 
8ce  also  CONTRACTS,  Lack  of  Consideration  ;  JURISDICTION. 
Contracts,  Anticipation. 

In  the  absence  of  an  agreement  claimant  is  not  entitled  to  reimburse- 
ment for  expenditures  made  In  anticipation  of  obtaining  a  contract. 
Notice  that  the  award  of  a  contract  had  been  recommended  does  not 
amount  to  an  agreement.  (Adams  Woolen  Mills  (Inc.),  Case  No. 
673,  III  these  Dec.,  561.) 
In  the  absence  of  an  agreement,  claimant  Is  not  entitled,  under  the  act 
of  March  2,  1919,  to  reimbursement  for  expenditures  made  In  antici- 
pation of  obtaining  a  contract.  A  recommendation  that  claimant 
be  awarded  a  contract  Is  not  an  agreement.  (Aluminum  Goods  Manu- 
facturing Co.,  Case  No.  566,  III  these  Dec.,  514.) 
Where  claimant  made  expenditures  for  labor,  material,  and  facilities, 
preparatory  to  performing  a  contract  to  manufacture  30,000  pair  of 
trousers  for  the  I'nited  States  Government  at  75  cents  each,  there  Is 
no  obligation  under  the  acft  of  March  2.  1019,  to  reimburse  claimant 
for  Its  loss  In  such  expenditures  where  the  evidence  shows  that  no 
such  contract  was  made.  (Apfelberg,  Rosenblatt  &  Co.,  Case  No. 
1877,  III  the.se  Dec,  190.) 
Where  claimant  made  comraltnients,  installed  machinery,  and  did 
experimental  work  in  anticipation  of  future  Government  contracts, 
which  it  did  not  obtain,  such  expenditures  not  being  authorized  by 
an  authorized  agent  of  the  Government,  there  Is  no  agreement,  ex- 
press or  Implied,  on  the  part  of  the  Government  to  reimburse  claim- 
ant. (Butler  Manufacturing  Co.,  Case  No.  742,  III  these  Dec,  46.) 
Where  claimant  was  advised  that  It  had  been  recommended  for  an 
award  of  a  contract  to  manufacture  20,000  woolen  coats  at  $1.49 
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each,  and  where  no  such  award  was  ever  made,  the  United  States 
Government  is  under  no  obligation  to  reimburse  claimant,  under  the 
act  of  March  2,  1919,  the  expenses  incurred  preparatory  to  perform- 
ing the  anticipated  contract.  (Consolidated  Manufacturing  Co., 
Case  No.  1843,  III  these  Dec.,  574.) 

Where  a  manufacturer  had  a  plant  which  it  had  used  In  the  perform- 
ance of  a  Government  contract  for  the  production  of  dehydrated 
potatoes,  and  thereafter,  in  anticipation  of  further  contracts,  made 
alterations  In  its  plant  prior  to  the  time  It  entered  into  the  contract, 
under  which  damages  are  claimed,  the  expense  of  said  alterations 
can  not  be  said  to  come  witliln  the  provisions  of  Supply  Circular  111 
so  as  to  entitle  claimant  to  an  adjustment  under  the  act  of  March  2, 
1919,  as  facilities  specially  provided  for  the  performance  of  the  con- 
tract (The  Drying  Systems  (Inc.),  Case  No.  1827,  III  these 
Dec.,  1032.) 

Where  claimant  kept  its  factory  idle  while  waiting  to  perform  future 
Government  contracts  it  Is  not  entitled,  under  the  act  of  March  2, 
1919,  to  reimbursement  of  loss  thereby  sustained  In  the  absence  of 
evidence  showing  that  it  was  promised  or  given  such  future  con- 
tracts. (High  Clothing  Co.  (Inc.),  Case  No.  471,  III  these  Dec, 
935.) 

Where  a  Government  agent  told  an  aeroplane  manufacturer  that  if  it 
would  demonstrate  its  ability  to  produce  satisfactory  aeroplanes  in 
production  quantities,  and  satisfy  the  Procurement  Division  that  its 
company  was  financially  able  to  go  through  with  the  contract,  he 
would  recommend  it  for  an  award,  and  that  an  officer  of  the  Pro- 
curement Division  told  claimant  company  it  w^ould  have  to  show  a 
deposit  of  $60,000  before  they  would  give  it  a  contract,  and  claimant 
company  did  so  qualify  in  November,  but  the  contract  was  not  placed 
by  reason  of  the  armistice,  there  is  no  agreement,  express  or  implied, 
whereby  the  Government  is  obligated  to  reimburse  claimant  for  the 
amount  expended  in  preparation.  (The  Lawson  Aircraft  Corporation, 
Case  No.  247,  III  these  Dec.,  790.) 

Where  payment  is  sought  by  claimant  for  expenditures,  all  of  which 
were  made  several  months  before  the  making  of  alleged  informal 
contracts  with  the  Government,  the  expenditures  were  not  made 
upon  the  faith  of  said  alleged  contracts,  and  It  is  Immaterial  to 
ascertain  whether  or  not  said  contracts  were  entered  Into  as  alleged. 
(Leopold-Morse  Co.,  Cases  Nos.  645,  1873,  III  these  Dec.,  654.) 

Where  claimant,  who  had  completed  two  Government  contracts  for 
the  manufacture  of  blankets,  purchased  shoddy  to  be  used  in  the 
manufacture  of  blankets  in  anticipation  of  Government  contracts, 
and  had  such  shoddy  on  hand  when  it  submitted  a  bid  for  an  addi- 
tional contract,  and  is  informed  that  its  acceptance  has  been  recom- 
mended, but  the  bid  Is  not  formally  accepted,  and  no  contract  is 
entered  into  nor  orders  issued  for  blankets  to  claimant,  and  claimant 
had  made  expenditures  or  incurred  obligations,  when  on  November  11 
claimant  received  further  instructions  not  to  make  any  preparations 
to  perform,  claimant  is  not  entitled  to  an  adjustment.  (Niantic 
Manufacturing  CJo.,  Case  No.  394,  III  these  Dec.,  565.) 

Where  claimant  developed  a  waterproof  glue  satisfactory  to  the  Gov- 
ernment after  experiments  conducted   in  part   in  connection   with 
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and  under  the  direction  of  representatives  of  the  War  Department, 
and  relying  upon  statements  of  representatives  of  the  War  Depart- 
ment that  large  quantities  of  such  glue  would  be  required  in  the  pro- 
duction of  airplanes,  incurred  expenses  in  experimenting  and  de- 
veloping the  glue  and  for  special  equipment  for  its  manufacture, 
and  manufactured  a  quantity  thereof,  which  it  had  on  hand  at 
the  time  of  the  armistice,  claimant  is  not  entitled  to  reimbursement 
in  the  absence  of  an  agreement,  express  or  implied.  (Perkins  Glue 
Co.,  Case  No.  2186,  III  these  Dec;^  1004.) 

Where  a  contractor  purchased  materials  with  which  to  fill  anticipated 
Government  orders,  there  is  no  liability  on  the  Government  to  reim- 
burse the  contractor  on  account  of  loss  on  such  materials  in  the 
absence  of  an  agreement,  express  or  implied.  (Frank  B.  Perry  & 
Sons,  Case  No.  1183,  III  these  Dec.,  970.) 

Where  a  contractor,  in  anticipation  of  Government  contracts,  erects  a 
building  in  which  to  assemble  product,  there  is  no  liability  on  the 
part  of  the  Government  to  reimburse  the  contractor  the  expense  of 
said  building.  (Frank  B.  Perry  &  Sons,  Case  No.  1183,  III  these 
Dec.,  970.) 

Where  claimant  requested  aid  of  an  officer  of  the  Procurement  Division, 
Quartermaster  Ck>rps,  to  obtain  a  sufficient  supply  of  natural  gas,  in 
order  to  enable  claimant  to  prepare  for  filling  anticipated  Government 
contracts  for  making  lantern  globes,  and  no  orders  were  afterwards 
given  to  the  claimant  for  making  globes  and  no  instructions  given  to 
proceed,  there  was  no  contract  made  within  the  provisions  of  the 
act  of  March  2,  1919,  and  claimant,  in  making  the  expenditures  in 
preparing  for  anticipated  contracts,  assumed  an  ordinary  business 
risk.     (Radiant  Glass  Co.,  Case  No.  272,  III  these  Dec.,  41.) 

In  the  absence  of  an  agreement,  a  claimant  is  not  entitled  under  the 
act  of  March  2,  1919,  to  reimbursement  for  expenses  incurred  in 
anticipation  of  a  contract.  The  fact  that  claimant,  while  performing 
an  existing  contract,  was  urged  by  a  Production  officer  to  make 
prompt  deliveries  in  order  to  secure  future  orders,  is  no  basis  for  an 
implied  agreement,  nor  is  the  mere  fact  that  claimant  at  its  own 
Bolicitftion  was  given  priority  orders  to  facilitate  purchase  of  ma- 
chinery.    (Rajah  Auto  Supply  Co.,  Case  No.  1172,  III  these  Dec,  356.) 

Unless  there  was  an  agreement,  express  or  implied,  so  to  do,  the 
United  States  Government  is  under  no  obligation,  under  the  act  of 
March  2,  1919,  to  reimburse  claimant's  loss  sustained  in  enlarging  Its 
plant  and  Increasing  its  facilities  to  do  Government  work,  even 
though  it  was  given  asburance  that  it  would  be  recommended  for  future 
contracts.    (Ritch  &  Grasheim,  Case  No.  1912,  III  these  Dec.,  531.) 

In  such  a  case,  where  it  appears  that  the  materials  Intended  to  be  used 
in  performing  this  contract  were  purchased  prior  to  the  oral  con- 
tract, there  is  no  obligation  on  the  Government  to  reimburse  claimant 
for  loss  on  such  commitments,  as  they  were  not  purchased  **  upon  the 
faith  of  the  same."  (Sanford  Narrow  Fabric  Co.,  Case  No.  1934, 
III  these  Dec,  522.) 

A  stropg  representation  of  Government  needs  by  a  representative  of  the 

W^ar  Industries  Board,  accompanied  by  advice  to  lay  in  sufficient 

supplies  for  the  manufacture  of  glass  to  last  through  the  winter  of 

.  1918-19,  does  not  constitute  an  agreement  within  the  purview  of  the 
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act  of  March  2,  1919,  to  reimburse  the  claimant  expenditures  made 
in  anticipation  of  future  orders.  (Spencer  I^ens  Co.,  Cases  Nos. 
1475P  and  1647P,  III  tliese  Dec.,  1014.) 

Where  a  plant  was  erected  in  anticipation  of  Government  orders  but 
not  in  pursuance  of  any  agreement  providing  for  aniortizati(m, 
claimant  is  not  entitled  to  reimbursement  on  account  of  the  erectiJin 
of  the  plant.  (The  Tilton  Optical  Co.,  Case  No.  1586.  Ill  Uiese 
Dec.,  1011.) 

Where  a  claimant  is  uniible  to  show  that  any  work  was  done  under 
an  alleged  contract  or  that  any  expenditures  or  conuuitments  were 
made  on  the  faith  of  the  contract,  claimant  is  not  entitled  to  relief 
under  the  act  of  March  2,  1919.  (Urfit  Pants  Co.,  Case  No.  2008. 
Ill  these  Dec.,  870.) 

Where  a  manufacturer  is  engaged  in  the  execution  of  a  Government 
contract  for  tlie  manufacture  of  munitions  In  a  certain  building, 
and  in  anticipation  of  additional  contracts  it  moves  its  plant  to  a 
larger  building,  in  the  absence  of  an  agreement,  express  or  implied, 
for  reimbursement  for  the  expense  of  moving  its  plant,  it  is  not 
entitled  to  recover  such  expense  from  the  {jrovemment.     (L.  Wolff 
Manufacturing  Co.,  Case  No.  2274,  III  these  Dec.,  981.) 
See  also  AGENTS,  Authority  to  Bind  Government;  CLAIMS, 
Subcontractors  ;  EVIDENCE ;  REIMBURSEMENT. 
Contracts,  Breach. 

Where  claimant's  contract  to  furnish  the  Government  certain  enamel 
cast-iron  articles  was  canceled  by  the  Government  by  reason  of  claim- 
ant's breach,  there  is  no  obligation  on  the  part  of  the  United  States 
Government  to  reimburse  claimant,  under  the  act  of  March  2,  1919, 
for  loss  sustained  in  connection  therewith.  (Elyria  Enameled  Prod- 
ucts Co.,  Case  No.  1581,  III  these  Dec.,  468.) 

Where  a  contractor  manufactured  the  goods'  ordered  by  the  Govern- 
ment but  the  latter  refused  to  take  them  on  account  of  the  armistice, 
whereupon  the  contractor  sold  them  to  private  dealers  for  the  same 
price  as  the  Government  had  agreed  to  pay,  claimant  is  entitled  to 
its  actual  reselling  costs.  Stated  in  another  way,  claimant  is  entitled 
to  the  difference  between  the  contract  price  an#  the  fair  value  of 
the  gowls,  which  fair  value  is  the  price  realized,  less  the  actual  cost 
of  reselling  the  goods.  (Leo  H.  Hirsch  &  Co.,  Case  No.  2370,  III 
these  Dec.,  1021.) 

Where  a  contract  provides  certain  options  which  may  be  exercised  by 
the  United  States  in  case  of  breach  by  the  contractor,  the  United 
States  must  act  with  reasonable  promptness,  after  knowledge  of  a 
breach,  if  it  desires  to  take  advantage  thereof ;  otherwise  the  breach 
is  waived.  (Taft-Plerce  Manufacturing  Co.,  Case  No.  2375,  III 
these  Dec,  323.) 

Where  a  formal  contract  has  been  terminated,  and  It  appears  that  the 
Government  has  a  counterclaim  against  the  contractor  for  a  breach, 
this  Board  is  without  jurisdiction.  (United  Disposal  &  Recovery 
Co.,  Case  No.  2397,  III  these  Dec.,  815.) 

See  also  COSTS,  Reselling;  JURISDICTION  WAIVER. 
Contracts,  Cancellation. 

Where  claimant  received  an  order  canceling  a  previous  order  for 
South  American  corned  beef,  which  cancellation  order  excluded  goods 
wliich  were  afloat,  the  Govern nent  is  bound  to  acceyt  and.oay  the 
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contract  price  for  a  cargo  wlilch  was  loaded  prior  to,  but  sailed  one 
day  after,  the  cancellation.  (Armour  &  Co.,  Case  No.  2278,  III  these 
Dec,  173.) 

Where  contract,  as  amended,  guve  claimant  40  days  from  date  of 
contract  to  commence  deliveries,  such  contract  could  not  be  can- 
celed for  nondelivery  before  the  expiration  of  such  time.  (Atlas 
Cabinet  Co.,  Case  No.  2374,  III  these  Dec,  647.) 

Wliere  a  contract  provided  for  the  cancellation  by  the  Government  of 
any  part  thereof  at  any  time  and  for  the  payment  to  the  contractor 
of  the  cost  of  materials  on  hand  at  the  time  of  cancellation  and 
where  the  Government's  representatives  after  canceling  the  contract 
procured  a  purchaser  for  such  materials,  there  was  a  substantial 
compliance  on  the  part  of  the  Government  witli  the  cancellation 
clause  of  the  contract.  Claimant,  having  refused  so  to  dispose  of  the 
materials,  is  not  entitled  to  reimbursement  for  part  of  the  materials 
still  left  on  its  hands.  (I^uis  Bossert  &  Sons  (Inc.),  Case  No.  1883, 
III  these  Dec,  1023.) 

The  claim  that  the  obligation  of  the  Government  under  the  above 
circumstances  was  recognized  or  revived  by  representatives  of  the 
Government  in  the  course  of  subsequent  negotiations  is  without  merit 
because  the  obligation  was  discharged  when  claimant  refused  to  sell 
the  materials  and  could  not  be  revived  by  any  action  or  promise  of 
the  Government's  representatives.  (Louis  Bossert  &  Sons  (Inc.), 
Case  No.  1883,  III  these  Dec,  1023.) 

Where  claimant  enters  into  a  contract  with  the  Government  to  pur- 
chase certain  manufactured  articles  and  thereafter,  by  mutual  agree- 
ment, this  contract  Is  canceled,  the  Government  is  not  liable  for 
material  theretofore  pr<K*ured  to  perform  said  contract,  notwithstand- 
ing the  fact  that  at  the  time  of  cancellation  claimant  was  told  that, 
in  view  of  such  cancellation,  it  would  be  given  special  preference  in 
the  event  of  future  orders  being  placed  for  similar  articles.  (Gould- 
Mersereau  Co.,  Case  No.  367,  III  these  Dec,  955.) 

Where  under  the  terms  of  its  contract  claimant  was  in  default  In 
delivery,  a  notice  from  the  Government  to  suspend  operations  would 
have  constituted  a  waiver  of  the  Government's  right  under  the  con- 
tract to  rescind  the  contract,  if  the  notice  was  sent  with  full  knowl- 
edge of  the  facts.  Since  the  contract  was  suspended  without  such 
knowledge,  the  suspension,  being  without  prejudice  to  the  rights  of 
either  party,  does  not  now  prevent  the  Government  from  canceling 
the  contract  for  claimant's  default.  (Hartford  Machine  Screw  Co., 
Case  No.  1566,  III  these  Dec,  859.) 

Where  the  price  of  certain  airplane  stabilizers  fixed  In  an  oral  agree- 
ment with  an  authorize<l  representative  of  the  Government  is  under- 
stood to  l)e  based,  in  part,  upon  previous  experimental  and  develop- 
ment expenses,  under  the  direction  of  authorized  representatives  of 
the  Government,  and  where  after  the  delivery  of  two  stabilizers, 
which  are  paid  for  at  the  contract  price,  the  contract  is  canceled, 
and  a  partial  award  made  and  accepted  in  which  the  question  as 
to  the  liability  of  the  Government  for  such  expense  if  left  open,  the 
contractor  is  entitled  to  recover  only  such  part  of  the  preliminary 
engineering  and  development  work  as  is  directly  applicable  to  the 
order  on  which  the  claim  is  based.     (Macy  Engineering  Co.,  Case  No. 

32,  III  these  Dec,  330.)  ,     ^^^.^ 
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Where  a  contractor  falls  to  deliver  according  to  the  terms  of  the  con- 
tract, the  Government  has  a  right  to  cancel  the  contract  by  reason 
thereof,  and  the  contractor's  excuse  that  the  reason  It  failed  to 
deliver  was  that  it  used  the  hay  to  fill  other  Government  orders  will 
not  avail  claimant.  (The  Shoemaker  Co.,  Case  No.  344,  III  these 
Dec.,  148.) 

See   also   CONTRACTS,   Bkeach  ;  CONTRACTS,   Constbuction  ; 
CONTRACTS,       Suspension  ;      CONTRACTS,      Teemination  : 
COSTS,  EJxpebimental;  JURISDICTION;   WAIVER. 
Contracts,  Completed. 

See  JURISDICTION. 
Contracts,  Consideration. 

Where  a  representative  of  the  War  Industries  Board  promised  a 
manufacturer  to  furnish  raw  linters  at  a  certain  price  if  the  manu- 
facturer would  sell  certain  bleached  llnter.s  It  had  on  hand  for 
delivery  to  the  Canadian  Government,  which  the  manufacturer 
agreed  to  do,  but  which  bleached  linters  were  rejected  by  the  muni- 
tions contractor  because  such  bleached  linters  did  not  meet  the 
specifications,  and  a  new  agreement  was  entered  into  between  claim- 
ant and  the  munitions  contractor  whereby  claimant  was  to  furnish 
entirely  different  bleached  linters,  thus  leaving  the  claimant  i>ossessed 
of  the  linters  which  he  was  requestetl  by  the  (xovernment  to  sell  to 
the  munitions  contractor,  there  is  a  failure  of  consideration  for  the 
agreement  by  the  War  Industries  Board  to  furnish  raw  linters  at 
the  fixed  price,  and  claimant  can  not  recover  the  difference  between 
the  price  so  fixed  and  what  it  was  compelled  to  pay  for  linters  in 
order  to  fill  the  subsequent  agreement  with  the  munitions  con- 
tractors. (The  Liberty  Cbtton  Oil  Co.,  Case  No.  736,  III  these 
Dec.,  633.) 

Where  a  contractor  has  a  formal  contract  with  the  Government  for 
the  making  of  wool  trousers  at  65  cents  i>er  pair,  and  during  the 
performance  the  contractor  complains  about  the  price,  and  the  Chief 
of  the  Clothing  Section  writes  the  contractor  that  the  price  will  be 
raised  to  75  cents  per  pair,  there  is  no  binding  conti-act  relative  to 
the  raise,  for  the  reason  that  the  amendment  is  without  good  con- 
sideration moving  to  the  Government  and  beyond  the  authority  of 
the  officer  to  make.  (A.  Mendelson  &  Bro.,  Ca.*<e  No.  1732,  III  these 
Dec.,  260.) 
Contracts,  Construction. 

Where  a  contract  expressly  provides  that  labor  disputes  may  be  sub- 
mitted to  the  Secretary  of  War  for  settlement  and  that  if  such  settle- 
ment results  in  a  readjustment  of  wages  there  should  be  a  readjust- 
ment of  the  price  of  the  manufactured  articles,  an  award  by  the  War 
Labor  Board  which  resulted  in  increasing  labor  costs  and  its  direc- 
tion that  the  contractor  be  reimbursed  constitutes  such  a  settlement 
as  was  contemplated  by  the  contract,  and  the  contractor  is  entitled 
to  receive  reimbursement  of  the  additional  labor  c*osts.  (American 
Tube  &  Stamping  Co.,  Case  No.  1979,  III  these  Dec,  70i).) 

Where  a  contract  provided  that  any  increase  in  labor  costs  should  en- 
title the  manufacturer  to  a  readjustment  of  the  price  of  the  manufac- 
tured article,  and  that,  in  case  the  parties  to  the  contract  could  not 
agree  on  such  readjusted  price,  such  price  should  be  fixed  by  the 
Board  of  Arbitration  of  the  War  Department,  an  award  of  the  War 
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Labor  Board  constituted  this  readjustment  of  price  within  the  terms 
of  the  contract.  (Bridgeport  Hardware  Manufacturing  Co.,  Case  No. 
2407,  III  these  Dec.,  713.) 

Where  a  contract  provides  that  on  termination  by  the  Government,  the 
Government  shall  pay  for  raw  materials  and  articles  in  process  of 
manufacture,  which  the  contractor  has  on  hand  for  the  contract  at 
the  time  of  termination,  and  that  "  any  raw  materials,  articles  in 
process  of  manufacture,  and  other  property  so  paid  for,  shall  become 
the  property  of  the  L^nlted  States,"  and  notice  of  termination  is  given, 
such  notice  has  the  effect  of  a  notice  to  the  contractor  that  the  Gov- 
ernment will  pay  for  and  take  title  to  the  raw  material  and  partly 
finished  product,  and  operates  as  a  contract  of  sale  under  which  title 
to  the  property  vests  in  the  Government.  (Canada  Wire  &  Cable  Co. 
(Ltd.),  Case  No,  2319,  III  these  Dec.,  286.) 

Where  for  the  purpose  of  interesting  manufacturers  in  the  production 
of  steel  helmets  a  duly  authorized  representative  of  the  Government, 
at  a  meeting  of  manufacturers,  including  the  claimant,  states  that  the 
Government  will  make  an  allowance  to  such  manufacturers  as  are 
chosen  as  contractors,  and  several  manufacturers  are  so  selected, 
claimant,  who  is  not  so  selected,  but  who  afterwards  at  its  earnest 
solicitation  obtains  an  experimental  order,  in  which  no  mention  of 
such  allowance  is  made,  is  not  entitled  to  such  allowance.  (Canton 
Metal  Celling  Co..  Case  No.  1743.  Ill  these  Dec.,  785.) 

Where  the  contract  contains  a  cancellation  clause  requiring  the  United 
States,  in  case  it  terminates  the  contract,  to  reimburse  the  contractor 
for  a  proportionate  part  of  its  exx>enditures  in  connection  with  its 
performance  "other  than  expenditures  for  plant,  facilities,  and 
equipment  provided  for  the  performance  of  this  contract,"  contractor 
is  not  entitled  to  an  adjustment  for  special  tools  in  the  nature  of 
equipment  used  in  performing  the  contract.  (Champion  Ignition  Ck>., 
Case  No.  1816,  III  these  Dec.,  455.) 

Where  a  labor-dispute  clause  in  a  contract  provided  that  the  Secretary 
of  War  might,  in  his  discretion,  direct  that  fair  and  Just  compensa- 
tion be  made  in  case  the  contractor  is  required  by  the  settlement 
made  by  the  Secretary  of  War  to  pay  labor  costs  higher  than  those 
prevailing  prior  to  such  settlement,  but  that  no  claim  for  additional 
compensation  should  be  made  unless  the  same  was  ordered  in  writing 
by  the  Secretary  of  War,  the  ordering  of  an  addition  to  the  contract 
price  is  a  matter  of  discretion.  (Cohen-Goldman  &  CJo.,  Cases  Nos. 
2182  and  2159,  III  these  Dec.,  801.) 

This  clause  means  that  the  Secretary  of  War  at  the  time  of  his  settle- 
ment of  a  labor  dispute  may,  at  his  discretion,  direct  such  addition 
to  the  contract  price,  and  since  the  Secretary  of  War  did  not  at  that 
time  exercise  his  discretion  it  must  be  inferred  that  in  his  Judgment 
the  facts  Justified  no  addition  to  the  contract  price.  (Cohen-Goldman 
&  Co.,  Cases  Nos.  2182  and  2159,  III  these  Dec..  801.)  . 

If  it  is  suggested  that  it  be  recommended  that  thQ  discretion  of  the 
Secretary  of  War  should  now  be  exercised  It  must  be  held  that 
claimant  is  not  entitled  to  this  additional  compensation  because  the 
wages  paid  its  employees  were  below  the  standard  rates  for  similar 
work  in  the  vicinity  of  claimant's  plant  and  no  facts  have  been  sub- 
mitted to  warrant  the  additional  compensation.  (Cohen-Goldman  & 
Co..  Cases  Nos.  2182  and  2159.  Ill  these  Dec.  801.^.^.^.^^^  ^^^qqq|^ 


1064  TOPICAL,  INDEX. 

CONTRACTS— Continued. 

Where  a  construction  contract  provides  that  the  contractor  shall  pajr 
to  the  Government  interest  on  the  total  net  sum  provided  by  the 
Government  toward  the  construction  of  a  power  plant  and  transmis- 
sion line,  from  the  time  of  completion  and  when  the  monthly  bills  for 
electricity  used  by  the  (lovernment  equal  or  exceed  a  certain  sum, 
it  was  not  the  intention  of  the  parties  that  interest  should  be  pal  I 
until  the  Government  was  in  a  position  to  consume  and  to  continue 
to  consume  for  a  substantial  period  the  amount  stipulated,  and  the 
use  of  electricity  by  Intentional  waste  for  the  puriwse  of  fixing  the 
time  when  interest  should  begin  to  run  is  not  authorized  by  the 
contract.  (Charleston  Consolidated  Railway  &  Lighting  Co.,  Case 
No.  2467,  III  these  Dec.,  1039.) 

A  clause  of  a  written  contract  is  to  be  construed  in  the  light  of  its 
context.  So  where  a  contract  for  the  construction  of  a  cantonment 
provides  that  the  Government  shall  reimburse  the  contractor  for  the 
cost  of  the  work,  specifying  inter  alia  **  such  losses  and  expenses 
not  compensated  by  insurance,"  and  the  contractor  incurred  ex- 
penses in  successfully  defending  certain  damage  suits.  Held,  that 
such  expenses  were  not  covered  by  the  above-quoted  clause,  con- 
strued in  the  light  of  its  context,  which  relate<l  to  bonds  and  various 
kinds  of  Insurance.  (Hardaway  Contracting  Co.,  Case  No.  1959, 
III  these  Dec,  80.) 

Where  a  contract  for  the  construction  of  a  chimney  provides  that  the 
Government  will  guarantee  the  free  and  unobstructe<l  use  of  a  rail- 
road siding  so  that  the  materials  may  be  unloaded  from  cars  within 
100  feet  of  the  chimney  site,  and  while  the  cars  are  .so  imloaded, 
yet,  it  is  necessary  to  haul  the  materials  by  way  of  a  detour  for 
a  distance  of  300  feet,  claimant  is  entitled  to  be  reimbursed  for 
transporting  the  materials  from  the  cars  to  the  chimney  site,  but 
not  the  cost  of  unloading.  (Heine  Chimney  Co.,  Case  No.  2160,  III 
these  Dec,  900.) 

Where  claimant  entereil  into  a  formal  written  contract  with  the- 
United  States  Government  to  purchase  and  remove  **  all  waste  matter 
of  every  kind  and  nature,  except  rags,  bags,  manure,  and  cinders," 
at  Camp  Gordon,  such  w^ords  as  used  in  the  contract  include  all  such 
matter  as  is  generally  called  "  waste  matter,"  and  the  United  States 
Government  is  indebted  to  the  claimant  in  the  amount  received  from 
the  sale  of  such  waste  matter  at  such  camp  prior  to  June  30,  1918, 
the  expiration  of  claimant's  contract,  and  claimant  is  entitled  to 
such  waste  matter  as  had  accumulated  prior  to  that  date  and  is 
still  at  said  camp  undisposed  of.  (Henry  Knight  &  Sons  (Inc.), 
Case  No.  1736-~Part  I,  III  these  Dec,  397.) 

Where  claimant  was  manufacturing  certain  articles  for  the  Quarter- 
master Corps,  under  a  proxy-signed  contract  and  afterwards  entered 
into  a  supplemental  contract,  whereby  the  original  contract  was  modi- 
fied by.  decreasing  the  number  of  articles  to  be  taken  by  the  Gov 
ernment,  and  by  making  other  changes,  and  said  supplemental  con- 
tract contained  a  clause  providing  a  mutual  release  by  each  party 
in  favor  of  the  other  of  all  claims  arising  out  of  the  modification 
of  the  original  contract,  the  apparently  rei)ugnant  provisions  of  the 
supplemental  contract  should  be  reconciled  and  the  contract  con- 
strued to  give  effect  to  all  its  provisions,  and  applying  said  principle, 
it  Is  Held,  that  by  the  terms  of  said  supplemental  contract^Ui^^^- 
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ernnient  was  released  from  all  obligations  except  those  imposed  by 
the  modified  or  supplemental  contract.  (Lambertville  Rubber  Co., 
Case  No.  1839.  Ill  tliese  Dec,,  479.) 

Where  a  formal  contract  containing  a  termination  clause  is  terminated 
in  compliance  therewith,  the  contractor  is  not  entitled  to  reimburse- 
ment for  items  not  mentioned  in  or  contemplated  by  such  termina- 
tion clause.     (A.  E.  Little  Co.,  Case  No.  1477.  Ill  these  Dec.,  765.) 

Parties  making  a  parol  contract  may  by  appropriate  reference  make 
documents  a  part  of  the  same ;  and  where  the  claimant  and  the  Gov- 
ernment entered  into  parol  contract  for  the  manufacture  of  oil  drums 
and  it  was  provided  therein  that  the  drums  should  be  made  according 
to  the  Interstate  Commerce  Commission  Specifications  No.  5  and 
said  specifications  were  in  writing,  they  were  by  such  reference  made 
a  part  of  the  contract,  (Nebraska  &  Iowa  Steel  Tank  Co.,  Case  No. 
1691,  III  these  Dec,  422.) 

Where  claimant  had  a  written  contract  to  construct  upon  a  cost-plus 
basis  a  one-unit  two-squadron  training  school  complete,  in  accordance 
with  certain  plans  and  specifications  which  were  made  a  part  of  the 
cojitract,  and  which  contract  set  out  a  scale  of  percentages  and 
amounts  to  be  paid  claimant  for  such  work,  based  upon  the  cost 
thereof,  but  fixed  the  maxlnmm  fee  at  $70,000,  the  provision  in  the 
contract  which  authorized  the  contracting  ofl[icer  to  make  changes  in 
the  plans  and  specifications  and  to  call  for  additional  work  gave  to 
the  contracting  ofiicer  the  right  to  call  merely  for  such  changes  In  the 
plans  and  specifications  and  for  such  additional  work  as  was  neces- 
sary and  incidental  to  the  completion  of  the  work  in  accordance  with 
the  general  plan.  (The  Selden  Breck  Construction  Co.,  Case  No. 
1894,  III  these  Dec.,  485.) 

Where  a  contract  provided  that  it  might  be  canceled  by  the  Govern- 
ment on  15  days'  notice,  the  Government  could  either  cancel  the 
contract,  in  which  case  It  would  have  to  pay  for  all  the  goods  the 
claimant  could  manufacture  during  the  15  days,  or  suspend  the  con- 
tract with  the  consent  of  the  contractor,  in  which  case  it  would  have 
to  reimburse  the  claimant  its  losses  in  accordance  with  Supply  Cir- 
cular No.  111.  (Standard  Oil  Co.  of  Indiana,  Case  No.  371,  III  these 
Dec,  743.) 

Where  claimant  had  a  fornial  written  contract  for  the  manufacture  of 
raincoats,  which  provided  that  in  the  case  of  labor  disputes  the  Gov- 
ernment might  appoint  an  arbitration  committee,  whose  decision 
should  be  binding  on  tlie  contractor  and  the  Government,  and  dur- 
ing the  performance  of  the  contract  there  was  a  labor  dispute,  and 
the  Goveriunent  appointed  an  arbitration  committee,  which  com- 
mittee Increased  the  pay  of  the  employees,  but  where,  through  a 
typographical  error,  the  name  of  claimant  was  omitted,  claimant 
should  seek  to  have  the  arbitration  committee  amend  the  award  so 
as  to  include  claimant's  name  and  then  present  proper  vouchers  to 
the  finance  officer  for  payment  in  the  usual  manner.  (Stowe  & 
Woodward  Co.,  Case  No.  545,  III  these  Dec,  195.) 

Under  a  cost-plus  contract  the  Government  Is  not  resiwnsible  for 
failure  of  claimant's  employees  to  collect  certain  sums  due  claimant 
from  its  own  workmen.  (Twohy  Bros.,  Case  No.  1859,  III  these  Dec.^ 
946.) 
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Where  the  termination  clause  In  a  formally  executed  contract  provided 
for  reimbursement  for  expenditures  "other  than  expenditures  for 
plant  facilities  and  equipment  provided  for  the  performance  of  this 
contract "  claimant  is  not  entitled  on  susp^ision  of  contract  to  re- 
imbursement for  special  tools,  patterns,  dies,  and  jigs  provided  by 
claimant  for  the  performance  of  its  contract.     (Universal  Machine 
Co.,  Case  No.  2040,  III  these  Dec.,  753.) 
See  also  CONTRACTS,  Cost-Pi^us;  CONTRACTS,  Formal;  CON- 
TRACTS,    Supplemental;    COSTS,    Legitimate;    INTENTION 
OF  PARTIES ;  QUASI  CONTRACTS. 
Contracts,  Cost-Plus. 

Where  claimant  agreed  to  pay  the  Government  price  for  all  pig  lead 
allotted  to  it  for  the  purpose  of  manufacturing  sheet  lead  and  lead 
pipes  for  Edgewood  Arsenal  and  sell  It  back  to  the  Government  at 
the  cost  price  plus  the  cost  of  converting  it  into  the  articles  manu- 
facturetl  for  the  Government,  there  arose  an  implied  obligation, 
under  the  act  of  March  2,  1919,  to  reimburse  claimant  for  his  loss 
occasioned  by  having  on  hand  a  surplus  allotment  when  its  contract 
for  the  manufacture  of  the  articles  was  suspended.  (James  Robert- 
son Lead  Works,  Case  No.  1810,  III  these  Dec.,  686.) 

Where  claimant  entered  into  a  contract  to  do  the  construction  work 
on  the  aeronautical  station  at  Langley  Field,  Va.,  on  the  cost-plus 
plan,  the  Government  paying  for  labor  and  material,  and  where 
such  contract  fixed  claimant's  maximum  fee  at  $250,000,  the  claim- 
ant Is  not  entitled,  under  the  act  of  March  2,  1919,  to  a  larger  fee 
than  the  maximum  fee  fixed  by  the  contract,  where  he  did  no  work 
that  he  could  not  have  been  required  to  do  under  the  contract. 
(The  J.  G.  White  Engineering  Co.,  Case  No.  1896,  III  these  Dec.,  618.) 
Claim  under  act  of  March  2,  1919,  for  $3,063.23  for  commitments 
on  oral  contract  for  reclaiming  shells.  Held,  agreement  was  made 
for  reclaiming  30,000  shells  on  a  cost-plus  10  per  cent  basis.  (United 
States  Ammunition  Co.,  Case  No.  185,  III  these,  Dec.,  526.) 
See  aXao  AGENTS,   Authobity   to   Bind   Government;    COSTS, 

LEOrriMATB. 

Contracts,  Formal. 

When  purchase  orders  for  good^  of  less  value  than  $25,000,  for  im- 
mediate delivery,  are  issued  by  authority  of  the  Quartermaster 
General,  they  become  formal  contracts  under  Compiled  Statutes, 
section  6853b,  and  the  Regulations  of  the  Quartermaster  General. 
(Q.  M.  G.  Notice  No.  28,  July  19,  1918;  Q.  M.  G.  Notice  189,  Get.  15. 
1918.)  (E.  C.  GatUn  Importing  Co.,  Case  No.  661,  III  these  Dec., 
757.) 
The  law  (R.  S.,  sees.  3744-3745)  neither  requires  nor  contemplates 
that  an  affidavit  should  be  affixe<l  to  the  original  contract.  If  it  is 
affixed  to  a  copy  thereof,  that  is  sufficient.  Where  a  contract  be- 
tween the  Government  and  a  contractor  has  been  duly  signed  by 
the  contractor  and  the  authorized  offit*er,  the  same  Is  rendered  bind- 
ing on  both  parties,  such  signatures  being  in  full  compliance  with 
the  provisions  of  section  3744  and  3745,  Revised  Statutes.  (The 
National  Laundry  CJo.,  Case  No.  1,  III  these  Dec.,  586.) 
See  former  decision  of  the  Board,  Volume  III,  page  585.  (National 
Laundry  Co.,  Case  No.  1,  Rehearing,  III  these  Dec.,  598.) 
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Where  there  Is  a  doubt  as  to  the  construction  of  such  written  formal 
contract  or  a  question  as  to  whether  the  United  States  Government 
has  paid  all  that  it  Is  under  obligation  to  pay,  in  accordance  with  the 
terms  thereof,  the  Board  of  Contract  Adjustment  has  jurisdiction 
under  General  Order  103  of  1918  to  advise  the  Secretary  of  War  as 
to  his  duty  in  such  case  and  as  to  what  are  the  legal  obligations  of 
the  United  States  Government  under  such  contract  (Henry  Knight 
&  Sons  (Inc.).  Case  No.  1736— Part  I,  III  these  Dec.,  397.) 

Where  claimant  In  manufacturing  a  certain  article  for  the  Government, 
under  formal  contract  at  a  certain  unit  price  and  said  contract 
provided  for  an  overrun  of  5  per  cent  on  the  total  number  of 
articles  requiretl  to  be  produced,  and  said  amount  of  overrun  was 
delivered  to  and  accepted  by  the  Government,  the  claimant  is  en- 
titled to  be  paid  for  same  at  the  unit  price  named  in  the  contract. 
(J.  Thompson  Rlday  &  Son  Co.,  Case  No.  360,  III  these  Dec.,  763.) 

Where  four  separate  purchase  orders  for  hay,  each  amounting  to  less 
than  $25,000,  to  be  delivered  within  30  days,  were  given  to  and 
accepted  by  claimant,  there  Is  a  formal  contract,  and  a  claim  alleged 
to  be  based  upon  them  Is  not  a  claim  within  the  purview  of  the 
act  of  March  2,  1919.  (The  Shoemaker  Co.,  Case.  344,  III  these 
Dec.,  148.). 

Where  a  purchase  order  Is  executed  according  to  law  and  goods  are 
delivered  under  It  to  the  Government,  but  are  thereafter  returned, 
and  a  dispute  arises  as  to  the  terms  of  settlement,  there  is  a  con- 
troversy for  the  Board  to  determine  under  G.  O.  103.     (Wallace  & 
Tlernan  Co.,  Case  No.  1828,  III  these  Dec.,  171.) 
See  also  CONTRACTS,  Construction;   CONTRACTS,   Impukd; 
CONTRACTS,     Invalid;     CONTRACTS,     Suspension;     CON- 
TRACTS, WBrrTEN ;  EJVIDENCB ;  JURISDICTION. 
Contracts,  Implied. 

Where  claimant  In  the  absence  of  a  contract  provision  agreed  to  submit 
labor  disputes  to  the  National  War  Labor  Board  and  submit  to  Its 
findings,  labor  also  agreeing  to  do  the  same,  and  the  National  War 
Labor  Boarjd  rendered  a  decision  granting  an  Increase  in  wages,  and 
claimant  paid  the  Increase  according  to  such  decision,  there  Is  no  Im- 
plied agreement  on  the  part  of  the  Government  to  reimburse  claimant 
wages  so  paid.  (American  Tube  &  Stamping  Co.,  Case  No.  1979,  III 
these  Dec.,  709.) 

No  agreement  to  reimburse  a  contractor  for  machinery  and  equipment 
is  to  be  implied  from  a  representation  of  Government  needs,  followed 
by  a  request  to  hasten  production  under  an  existing  contract  and 
submit  bids  for  another  contract.  (Angelica  Jacket  Co.,  Case  No. 
2064,  III  these  Dec.,  930.) 

Where  claimant,  under  a  procurement  order,  was  supplying  a  certain 
number  of  machines,  and  claimant  received  from  the  Government  oral 
Instructions  to  supply  certain  equipment  for  each  machine,  and  which 
was  not  specified  In  the  original  order,  and  In  compliance  therewith 
claimants  supplied  equipment  for  a  portion  of  the  machines  which 
w^as  received  and  accepted  by  the  Government,  and  also  made  ex- 
penditures for  supplying  the  remainder  of  the  equipment,  there  re- 
sulted an  implied  contract  by  which  the  Government  was  obligated  to 
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pay  for  the  equipment  received  and  accepted  and  to  compensate 
claimant  for  losses  sustained.  (Arthur  Vulcanizing  Machine  Oo., 
Case  ^o.  1705,  III  these  Dec,  624.) 

Where  the  contract  for  the  manufacture  of  an  article  provides  certain 
procedure  to  be  followed  by  the  contractor  in  case  of  labor  disputes 
likely  to  cause  delay  in  the  performance  of  the  contract,  such  pro- 
cedure must  be  compiled  with  before  claimant  is  entitled  to  recover 
additional  compensation  on  account  of  Increased  wages.  (Wm.  L. 
Barren  Co.,  Case  No.  1202,  III  these  Dec.,  967.) 

Where  the  Government  orders  sample  telescopes  prior  to  November  12, 
1918,  and  accepts  delivery  without  having  fixed  any  price,  there  is  an 
implied  agreement  such  as  will  entitle  the  manufacturer  to  relief 
under  the  act  of  March  2,  1919.  (Bausch  &  Lomb  Optical  Co.,  Case 
No.  1804,  III  these  Dec.,  109.) 

Where  claimant  who  was  patentee  and  manufacturer  of  a  certain  ma- 
chine designed  and  used  for  packing  seeds  was  instructed  by  author- 
ized officers  and  agents  of  the  Government  to  withdraw  all  of  its 
machines  from  its  licensees,  and  to  collect  these  and  all  others  and  to 
adapt  them  for  packing  soluble  coffee,  and  to  place  said  machines 
when  so  adapted  with  certain  concerns,  for  the  purpose  of  packing 
coffee,  and  claimant  complied  with  said  instructions  and  by  reason 
thereof  made  expenditures  and  suffered  losses,  a  contract  is  implied 
within  the  provisions  of  the  act  of  March  2,  1919,  by  which  the  Gov- 
ernment Is  obligated  to  reimburse  claimant  the  expenditures  made 
and  to  compensate  it  for  losses  sustained  in  executing  said  instruc- 
tions. (The  Brown  Bag  Filling  Machine  Ck>.,  Case  No.  255,  III  these 
Dec.,  247.) 

Where  a  prime  contractor  is  delayed  in  performance  of  its  contract 
because  of  slow  work  and  delayed  deliveries  on  the  part  of  a  subcon- 
tractor, and  is  therefore  instructed  by  competent  authority  to  canc^ 
its  subcontract  and  make  a  new  one  at  higher  cost  with  a  subcon- 
tractor specified  by  that  authority,  there  is  an  implied  agreement 
within  the  terms  of  the  act  of  March  2,  1919,  such  as  will  entitle  the 
prime  contractor  to  reimbursement  for  such  additional  cost.  (Cleve- 
land City  Forge  &  Iron  Co.,  Case  No.  1456,  III  these  Dec.,  417,  and 
Case  No.  1561,  p.  718.) 

Where  office  supplies  were  orally  ordered  by  a  district  exemption 
board  and  used  by  the  board  in  the  performance  of  its  duties,  there 
was  an  agreement  within  the  purview  of  the  act  of  March  2,  1919. 
(Doubleday-Hunt-Dolan  Co.,  Case  No.  2341,  III  these  Dec.,  926.) 

Where  claimant  agreed  to  submit  labor  disputes  to  the  National  War 
Labor  Board  and  submit  to  its  finding,  labor  also  agreeing  to 
the  same,  and  the  National  War  Labor  Board  renders  a  decision 
granting  an  increase  in  wages,  and  claimant  pays  the  increase  accord- 
ing to  such  decision,  there  is  no  agreement  on  the  part  of  the  Govern- 
ment to  reimburse  claimant  for  wages  so  paid.  (Eastern  Malleable 
Iron  Co.,  Case  No.  2047,  III  these  Dec.,  691.) 
Where  claimant  had  performed  a  contract  providing  for  a  maximum  fee 
for  the  manufacture  of  armor  out  of  material  furnished  by  the  Gov- 
ernment, and  the  armor  has  been  manufactured,  delivered,  and  paid 
for  on  the  basis  of  the  contract,  claimant  may  recover  the  expenses 
of  buying  two  barrels  of  paint  and  for  certain  extra  labor  not 
contemplated  by  the  parties  when  the  contract  was  executed  In 
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preparing  raw  materials  furnished  it  by  the  Government,  under  in- 
structions  from   an   authorized   agent   of   the  Government.     (Ford 
Motor  Co.,  Case  No.  615,  III  these  Dec.,  679.) 
Where  the  Government  by  changes  in  the  specifications  of  a  fornoAl 
contract  requires  greater  expenditures  on  the  part  of  the  contractor 
than  those  contemplated  in  the  contract  and  the  contractor  complies 
with  the  change,  an  implied  contract  arises  under  the  act  of  -March 
2,  1919,  by  which  the  Government  agrees  to  reimburse  the  contractor 
such   expenditures.     (Forest  City  Machine  &  Forge  Co.,  Case  No. 
1921,  III  these  Dec,  980.) 
Where    the   claimant    while    manufacturing    a    quantity    of   Mark    II 
adapter  and  booster  casings  under  a  formal  contract  receives  in- 
structions from  the  Government  to  make  such  articles  according  to  a 
new  and  changed  si>eiificntlon  submltteil.  and  claimant  compiles  with 
the  instructions  and  does  the  work  at  an  additional  expense,  there 
arises,  under  the  act  of  March  2,  1919,  an  implied  agreement  to  com- 
pensate the  claimant  for  the  extra  expense  thereby  Incurred.     (For- 
est City  Machine  &  Forge  Co.,  Case  No.  1922,  III  these  Dec.,  983.) 
Where  claimant  had  a  formal  contract  with  the  Air  Service  for  the 
sawing  of  propeller  lumber  and  during  the  peiformance  of  such 
contract    the    Government    required    the    contractor    to    saw    the 
logs    so    that    the    parts    of    the  log    left    would    be    suitable    to 
make   gunstock   flitches,   and    the   Government   agreed   to    find    the 
contractor  a  buyer  for  the  gunstock  flitch  lumber  at  $80  per  thousand, 
and    the  change   required   the   contractor   to   use   many    more   logs 
in    performing    Its    formal    contract,    and  the    Government    failed 
to   procure   a   purchaser,    as   it    had   agreed,    there    is    an   implied 
agreement  on  the  part  of  the  Government  to  reimburse  the  contractor 
the  extra  expense  incurred   in   complying  with    the   Government's 
request.     (Freiberg  Lumber  Co.,  Case  No.  561,  III  these  Dec.,  227.) 
Where  claimant  had  a  contract  to  manufacture  spiral  puttees  like  an 
all-wool  sample  submitted,  and  when  the  Government,  through  the 
Quartermaster  General,  changed  the  specifications  for  spiral  puttees 
to  be  manufactured  for  Government  use,  permitting  the  use  of  10 
per  cent  cotton,  and  such  specifications  were  mailed  to  claimant  and 
the  Government  inspector  in  claimant's  plant  prior  to  the  completion 
of  the  contract,  the  Government  is  obligated,  under  the  act  of  March 
2,  1919,  to  accept  and  pay  the  reasonable  and  fair  value  of  puttees 
manufactured  and  delivered  by  the  claimant  according  to  the  new 
specifications.     (Hawthorn    Mills    (Ltd.),   Case   No.   409,    III   these 
Dec,  268.) 
Where  the  Government  agreed  to  supply  material  of  certain  dimen- 
sions at  a  fixed  price  to  a  manufacturer  furnishing  articles  to  it 
under  a  unit  priced  contract,  and  Instead  of  furnishing  material  of 
the  dimensions  specified  furnished  material  of  a  different  dimension, 
which  resultetl  in  wastage  of  material  and  consequent  loss  to  the 
manufacturer,  there  is  an  implied  agreement  whereby  the  Govern- 
ment is  obligated  to  pay  for  the  loss.     (Hewes  &  Potter,  Case  No. 
2336,  III  these  Dec,  441.) 
When  an   agent  of  the  Government,  in  pursuance  of  his  duty  and 
authority,  directs  the  preparation  of  plans,  si)eclficatlons,  and  work- 
ing drawings  for  the  installation  of  facilities  in  order  that  work 
thereon  may  be  commenced  immediately  upon  execution  of  a  con-    t 
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tract  there  is  au  inipliwi  contract  to  j)ay  the  necessary  and  reason- 
able cost  of  their  prepanition.  (I^hifjh  Navigation  Electric  Co.  and 
Lehigh  Valley  Transit  Co.,  Cases  Nos.  438  and  477.  Ill  these 
Dec,  822.) 

Where  claimant  was  informed  by  authorized  officers  that  it  had  been 
recommended  for  a  contract  for  a  definite  number  of  garments,  de- 
livery to  commence  on  a  definite  date,  and  claimant  received  materials 
supplied  by  the  Government  for  the  purpose  of  the  contract  which  as 
a  matter  of  fact  had,  unknown  to  claimant,  been  approved  by  the 
Board  of  Awards,  there  is  an  implied  agreement  within  the  purview  of 
the  act  of  March  2,  1919.  (F.  W.  McLanathan  &  Son,  Case  No.  695, 
III  these  Dec.,  378.) 

Where  articles  are  ordered  by  an  authorized  representative  of  the 
Secretary  of  War  and  delivered  by  a  contractor  and  inspected,  passed, 
and  accepted  by  a  Government  Inspector  at  the  plant  of  the  con- 
tractor, there  is  an  agreement  within  the  purview  of  the  act  of  March 
2,  1919.     (Nash  Motors  Co.,  Case  No.  2264,  III  these  Dec.,  780.) 

WJiere  an  article  is  ordered  by  an  officer  having  authority  and  de- 
livered by  a  contractor  and  Inspected,  passed,  and  accepted  by  a 
Government  inspector  at  the  plant  of  the  contractor,  there  is  an  agree- 
ment within  the  purview  of  the  act  of  March  2,  1919.  (Nash  Motors 
Co.,  Case  No.  2265,  III  these  Dec.,  811.) 

Where  trucks  were  Inspected  and  accepted  at  claimant's  plant  by  a 
Government  Inspector,  if  certain  parts  were  missing  at  destination  it 
was  through  no  fault  of  the  claimant ;  and  where,  thereafter,  claim- 
ant at  the  request  of  the  Government  replaced  the  missing  parts,  there 
was  an  agreement  within  the  purview  of  the  act  of  March  2,  1919, 
under  which  claimant  is  entitled  to  payment  for  those  parts.  (Nash 
Motors  Co.,  Case  No.  2342,  III  these  Dec.,  857.) 

Where  claimant,  a  carpet  manufacturer,  altered  Its  carpet  looms  in 
order  to  weave  duck  under  Government  contracts,  no  agreement  on  the 
part  of  the  Government  can  be  implied  from  the  mere  fact  of  altera- 
tion such  as  will  entitle  claimant  to  reimbursement  of  exijense  of  alter- 
ation.    ( Schofleld- Mason  &  Co.,  Case  No.  2157,  III  these  Dec.,  805.) 

This  is  a  claim  for  the  value  of  a  rubber  belt  made  and  delivered  on 
an  oral  order  from  an  authorlzi^l  agent  of  the  Government,  under 
the  act  of  March  2,  1919.  Held,  that  claimant  Is  entitled  to  recover. 
(Walter  Soderllng  Co.,  Case  No.  1261,  III  these  Dec,  30.) 

Where  claimant,  under  a  formal  contract,  was  manufacturing  certain 
machines  for  the  War  Department,  and  the  contract  provided  that 
the  Chief  of  Ordnance,  by  written  notice,  might  make  changes  in  the 
drawings  and  8i)eclficatlons  of  said  machines,  and  that  if  such  changes 
Involved  additional  expense  a  fair  addition  might  be  made  to  the  con- 
tract price;  and  where,  In  compliance  with  duly  executed  instruc- 
tions, claimant  made  changes  in  .said  machines,  and  the  same  caused 
additional  exi)ense,  a  claim  exists  for  adjustment  by  the  Secretary  of 
War.     (William  K.  Stamets,  Case  No.  11S5,  III  these  Dec,  894.) 

Where  It  was  understood  between  the  contractor  and  the  Government 
that  production  was  to  be  continuous,  and  that  the  Government 
would  take  all  the  g(K)ds  the  contractor  could  produce,  the  latter  is 
justified  in  proceeding  without  waiting  for  the  formal  contract 
(The  Susquehanna  Webbing  Co.,  Case  No.  1601.  Ill  these  Dec,  629.) 
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Where  claimant  made  a  written  contract  with  the  Government  to  con- 
struct an  embarkation  camp,  and  it  was  agreed  that  claimant  would 
be  paid  for  its  services  certain  allowances  and  percentages  of  the 
cost  of  the  work,  the  amount  In  no  event  to  exceed  a  certain  sum^ 
and  afterwards  the  construction  officer  in  charge  ordered  claimanc 
to  make  additions  to,  changes  in,  and  enlargements  of  the  construc- 
tion which  were  not  within  the  purview  of  the  original  contract, 
and  claimant  complied  with  the  order,  there  resulted  an  implied 
contract,  within  the  provisions  of  the  act  of  March  2,  1919,  to  com- 
pensate claimant   for  its   services  in   doing   said  additional   work, 
although  such   compensation   might  exceed  the   maximum   amount 
allowed  by  the  original  contract.     (J.  (».   White  Engineering  Co., 
Case  No.  1895,  III  these  Dec,  289.) 
See  also  AGENTS,  Ai^thority  to  Bind  Government;  ALLOCA- 
TION ;     AMORTIZATION ;      COMPENSATION ;     CONTRACT 
PRICE;  CONTRACTS,  Anticipation;  CONTRACTS,  Construc- 
tion;   CH)NTRACTS,    Cost-plus;    CONTRACTS,    Oral;    CON- 
TRACTS, What  Constitutes;  COSTS,  Experimental;  COSTS, 
Legitimate;  FACILITIES;  REIMBURSEMENT. 
Contracts,  Informal. 

An  order  orally  given  by  an  authorized  officer  in  the  Ordnance  De- 
partment but  not  subsequently  confirmed  in  writing  Is  not  within 
section  6854  of  the  Compiled  Statutes.     (Hawkridge  Bros.  Co.,  Case 
No.  1960,  III  these  Dec,  471.) 
Where  claimant  entered  into  an  agreement  to  furnish  the  Government 
with  2,732,000  yards  of  gauze  at  10|  cents  a  yard,  and  where  the 
formal    contract    prepared   pursuant    to    such    agreiMUont    was   not 
signed  by  claimant  because  it  contained   a  child-labor  clause  not 
acceptable  to  two  of  the  four  mills  under  claimant's  control,  but 
where  claimant  proceeded  to  furnish  the  product  of  the  two  of  its 
mills  not  objecting  to  the  child-labor  clause,  which  was  accepted  by  the 
Government,   there   resulted   an    informal    contract   to   supply    the 
gauze,  which  was  to  have  been  made  at  those  two  mills  at  the  price 
stated.     (Watts,  Stebblns  &  Co.,  Case  No.  1729,  III  these  Dec.,  772.) 
See    also    AGENTS,    Authority    to    Bind    Government;    CON- 
TRACTS, Construction  ;  CONTRACTS,  Implied;  (CONTRACTS, 
Invalid;    CONTRACTS,    Oral;    CONTRACTS,    What   Consti- 
tutes ;  JI^RISDICTION ;  PURCHASE  ORDERS. 
Contracts,  Interference. 

Where  A  cancels  his  contracts  for  the  purchase  of  tungsten  ore  because 
of  priority  orders  on  A  issued  by  the  Government,  and  because  of 
the  cancellation  of  purchase  orders  from  A  by  C,  upon  whom  the 
Government  had  also  Issued  priority  orders,  the  result  of  w^hlch  was 
to  leave  A  overstocked  with  the  cla.ss  of  ore  he  had  agreed  to  pur- 
chase from  B,  there  can  be  no  recovery  of  damages  from  the  Govern- 
ment by  B  where  there  Is  no  evidence  of  any  agreement  with  the 
Government  on  wbich  an  obligation  to  pay  the  loss  suffered  by  B 
can  be  predicated.  (H.  A.  Watson  &  Co.  (Inc.),  Case  No.  1225,  III 
these  Dec.  504.) 
Where  the  United  States  (Government  orders  a  contractor  to  stop  work 
on  a  contract  for  the  British  Government  and  takes  possession  of  the 
articles  in  process,   there  arises  an   implied   agreement  under  the 
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act  of  March  2,  1919,  by  which  the  United  States  is  obligated  to  pay 
for  the  articles  at  a  fair  valuation.  (West  &  Dodge  COm  Case  No. 
1549.  Ill  these  Dec.,  750.) 

Under  such  circumstances  a  fair  valuation  is  the  cost  of  the  articles  in 
process,  plus  the  percentage  of  profit  claimant  would  have  made  on 
the  contract  which  was  interfered  with,  In  this  case  25  per  cent. 
(West  &  Dodge  Co.,  Case  No.  1549,  III  these  Dec,  750.) 
Contracts,  Invaxid. 

Where,  after  the  contract  has  been  fully  performed,  a  supplemental 
agreement  is  executed  containing  the  provision  regarding  freight 
charges  which  had  been  omitted  in  the  original  contract,  the  supple- 
mental agi*eement  is  without  consideration  and  void.  (Northwestern 
Manufacturing  Co.,  Case  No.  2256,  HI  these  Dec.,  681.) 

An  attempted  settlement  of  an  informal  contract  prior  to  the  passage 
of  the  act  of  March  2,  1919,  Is  invalid  because  of  not  being  based 
upon  a  valid  consideration  and  should  be  disregarded.  .  (Thos. 
Roberts  &  Co.  (Factors  for  W.  S.  Davidson),  Case  No.  1606,  III  these 
Dec.,  731.) 

Prior  to  the  passage  of  the  act  of  March  2,  1919,  the  Secretary  of  War 
had  no  power  to  enter  into  an  agreement  in  settlement  of  an  Infor- 
mally executed  contract.  Such  an  agreement  executed  February  11, 
1919,  is  void,  and  therefore  a  release  contained  therein  is  of  no 
effect,  and  claimant  is  now  entitled  to  be  paid  certain  items  which 
were  disallowed  through  error.  (Standard  Rolling  Mills  (Inc.), 
Case  No.  2350,  III  these  Dec,  892.) 

Where,  after  the  termination  of  the  original  contract  for  the  construc- 
tion of  a  camp,  claimant  and  the  Government  officer  made  a  supple- 
mental contract  in  order  to  provide  payment  to  claimant  for  the 
rendition  of  services  in  addition  to  those  provided  for  in  the  original 
contract,  and  where  said  supplemental  contract  purported  to  amend 
the  original  contract  by  increasing  the  maximum  total  amount  which 
claimant  might  receive  under  the  original  contract,  and  it  was  so 
recited  in  the  supplemental  contract,  said  supplemental  contract  is 
void  for  the  reason  (1)  that  the  said  additional  work  was  not  within 
the  purview  of  the  original  contract,  and  (2)  because  of  the  recitals 
to  the  effect  that  as  to  such  work  the  contracting  officer  had  a  right 
to  call  for  the  same  under  the  original  contract.  (J.  G.  White 
Engineering  Co.,  Case  No.  1895,  III  these  Dec,  289.) 

A  settlement  agreement  of  an  informal  contract  prior  to  the  act  of 
March  2,  1919,  was  invalid  because  not  based  upon  valid  considera- 
tion.    Such  an  attempted  settlement  must  therefore  be  disregarded. 
(Winfleld  Webster  &  Co.,  Case  No.  478,  III  these  Dec,  10.) 
See  also  CONTRACTS,  Consideration;  CONTRACTS,  Unlawful; 
CONTRACTS,  What  Constfiutes. 
Contracts,  Modification. 

See  CONTRACTS,  Amendment. 
Contracts,  Nonpfjifobmance. 

When  a  contract  has  been  canceled  for  an  entire  failure  of  performance 
on  the  part  of  the  contractor,  the  Secretary  of  War  has  no  juris- 
diction to  make  a  settlement  thereunder.  (Philip  Carey  Co.,  Case 
No.  1491,  III  these  Dec,  1028.) 
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Under  such  circumstances  there  can  be  no  recovery  under  the  act  of 
March  2,  1919,  because  it  does  not  appear  that  claimant's  agreement 
"  has  been  performed  in  whole  or  in  part."     (Philip  Carey  Co.,  Case 
No.  1491,  III  these  Dec,  1028.) 
See  also  JURISDICTION. 
Contracts,  Orat*- 

Claim  under  act  of  March  2,  1919,  for  $8,674.27,  damages  alleged  to 
have  been  sustained  by  claimant  on  the  faith  of  an  oral  order  to 
manufacture  1,000  tubular  radiators  for  SE-5  airplanes.     Held,  an 
informal    agreement  arose   within   the  purview   of  the  Dent   Act, 
under  which  claimant  is  entitled  to  a  fair  and  equitable  adjustment. 
(Fedders  Manufacturing  Co.  (Inc.),  Case  No.  1518,  III  these  Dea, 
974.) 
Claim  is  made  under  the  act  of  March  2,  1919,  for  $456  for  special 
equipment  orally  ordered  by  an  authorized  agent  and  delivered  to 
the  Government.     Held,   claimant  is  entitled   to   recover,   but   the 
exact  amount  can  not  be  determined  ft'om  the  facts  before  the  board. 
(John  Simmons  Co.,  Case  No.  1854,  III  these  Dec.,  187.) 
Where  the  Government  through  an  officer  of  the  War  Department 
entered  Into  an  oral  agreement,  under  the  terms  of  which  claimant 
was  to  furnish  certain  articles  to  the  Government,  and  claimant 
-    delivered  such  articles  and  the  Government  accepted  same,  the  Gov- 
ernment is  liable  for  the  price  agreed  to  be  paid.     (Troy  Laundry 
Machinery  Co.  (Ltd.),  Case  No.  1264,  III  these  Dec.,  100.) 
Where  an  'authorized  officer  gave  claimant's  representative  an  oral 
order  for  certain  repair  parts  and  claimant  delivered  the  parts  in 
compliance  with  the  order,  there  was  an  agreement  within  the  terms 
of  the  act  of  March  2,  1919.     (Westinghouse  Electric  &  Manufactur- 
ing Co.,  Case  No.  2033,  III  these  Dec.,  652.) 
See  also  AGENTS,  Authority  to  Bind  Govkbnmeht;  CONTRACTS, 
Adjustment;  CONTRACTS,  Cost-Plus;  EVIDENCE. 
CONTBACTS,  Performance. 

Where  claimant  had  a  formal  contract  for  the  delivery  of  hay  in  such 
quantities  and  at  such  times  prior  to  November  16, 1917,  as  might  be 
required,  and  the  Government  called  for  a  large  quantity  on  Novem- 
ber 10,  1917,  only  part  of  which  claimant  delivered,  such  delivery, 
though  made  in  December,  must  be  construed  as  made  under  the  con- 
tract and  at  the  contract  price.  Claimant,  therefore,  is  not  entitled 
to  be  paid  the  difference  between  the  market  price  and  the  contract 
price,  on  the  theory  that  the  Government  in  accepting  the  hay  after 
the  expiration  of  the  time  limit  took  it  on  an  implied  promise  to  pay 
the  market  value  thereof.  (Dewey  Bros.  Ck).,  Case  No.  1221,  III  these 
Dec.,  5130. ) 
Where  claimant  had  a  formal  contract  for  the  delivery  of  hay  in  such 
quantities  and  at  such  times  prior  to  November  24,  1917,  as  might  be 
required,  and  the  Government  called  for  a  large  quantity  shortly  prior 
to  that  date,  only  part  of  which  claimant  delivered,  such  delivery, 
though  made  in  January,  1918,  must  be  construed  as  made  under  the 
contract  and  at  the  contract  price.  Claimant,  therefore,  is  not  en- 
titled to  be  paid  the  difference  between  the  market  price  and  the  con- 
tract price,  on  the  theory  that  the  Government  In  accepting  the  hay 
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after  the  expiration  of  the  time  limit  made  an  implied  promise  to  pay 
the  market  value  thereof.  (Dewey  Broa  Co.,  Case  No.  1223,  III  these 
Dec.,  583.) 

See  also  CONTRACT  PRICE. 
Contracts,  Peeparation. 

See  CONTRACTS,  Anticipation. 
Contracts,  Promise. 

Where  an  authorized  representative  of  the  Government  advises  the 
manufacturer  that  if  it  will  install  certain  special  machinery  for  the 
manufacture  of  airplane  parts  it  will  be  kept  busy  on  Government 
work,  such  promise  must  be  construed  as  limited  by  the  require- 
ments of  the  Government  on  account  of  the  war,  and  such  obligations 
of  the  Government  as  might  arise  therefrom  were  terminated  by  the 
armistice.     (Direct-O-Light  Co.,  Case  No.  1628,  III  these  Des..  735.) 

Where  the  inventor  of  a  bullet-casting  machine  makes  certain  Improve- 
ments to  adapt  it  to  the  needs  of  bullet  manufacturers,  and  the 
Ordnance  Department  promises  to  recommend  its  adoption  if  it  meets 
the  approval  of  the  bullet  manufacturers,  and  where,  owing  to  the 
armistice,  the  experimental  installation  of  the  machine  never  takes 
place,  there  is  no  obligation  on  the  part  of  the  Government  to  reim- 
burse the  inventor  for  his  expenses  in  making  the  improvements  in 
his  machine.     (T.  B.  Stephenson,  Case  No.  1498,  III  these  Dec.  363.) 

Where  a  contractor  is  definitely  promised  an  order  for  the  manufacture 
of  goods  and  is  requested  to  hold  its  workmen  together  in  order  to 
execute  the  order,  three  is  an  agreement  within 'the  purview  of  the 
act  of  March  2,  1919.  (Walter  M.  Steppacher  &  Co.  (Inc.),  Case  No. 
1773,  III  these  Dec,  225.) 

Where,  owing  to  default  in  deliveries,  a  contract  for  goods  is  cut  down, 
whereupon  the  contractor  asks  a  representative  of  the  Government 
to  reinstate  the  quantity  so  reduced,  and  the  representative  states 
that  he  can  not  do  so  but  will  probably  be  able  to  give  him  another 
contract  for  that  quantity  on  completion  of  the  first  contract,  such 
representations  do  not  amount  to  an  agreement  within  the  meaning 
of  the  act  of  March  2,  1919.     (Walker  Knitting  Mills,  Case  No.  475, 
III  these 'Dec,  446.) 
See  also  AWARD,  Recommendation  ;  CONTRACTS,  Recommenda- 
tion. 
See  JURISDICTION. 
Contracts,  Recommendation. 

Where  claimant  submitted  a  bid  to  manufacture  long  wool  trousers,  and 
the  acting  chief  of  the  clothing  branch  recommended  that  a  contract 
issue,  but  it  never  did  issue,  and  elaimunt  was  never  officially  notified 
of  the  recommendation,  there  is  no  agreement,  express  or  implied, 
between  the  claimant  and  the  Government.  (Harper  Manufacturing 
Co.,  Case  No.  2013,  III  these  Dec,  74.) 

A  statement  by  a  Government  officer  that  it  was  his  intention  to  recom- 
mend a  contract  does  not  make  a  contract.  (International  Silver 
Co.,  Case  No.  1199,  III  these  Dec,  729.) 

A  letter  from  the  chairman  of  the  committee  on  supplies,  Council  of 
National  Defense,  recommending  a  certain  agreement  between  claim- 
ant and  a  depot  quartermaster,  can  not  be  considered  as  an  agree- 
ment when  on  its  face  it  Is  a  mere  recommenclatlon.  ( Schofield-Mason 
&  Co.,  Case  No.  2157,  III  these  Dec,  805.) 
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Where  a  contractor  engaged  exclusively  in  Government  work  is  in- 
formed by  a  procurement  officer  that  it  had  been  recommended  for 
another  contract,  but  is  advised  to  do  nothing  until  it  should  receive 
the  contract,  but,  relying  upon  the  advice  of  another  officer  who,  how- 
ever, had  no  contracting  authority,  maintained  its  organization  and 
equipment  in  readiness  for  the  expected  contract  which  was  never 
awarded,  the  contractor  is  not  entitled  to  reimbursement  under  the 
act  of  March  2,  1919.  (Simple  Simon  Manufacturing  Co.,  Case  No. 
1254,  III  these  Dec.,  105.) 

Kecommendatlon  of  an  award  is  not  an  agreement  within  the  meaning 
of  the  act  of  March  2,  1919,  and  where  no  contract  was  made  or  orders 
given  there  can  be  no  liability  on  the  United  States.  (Sper  Mel 
Clothing  Corporation,  Case -No.  1968,  III  these  Dec,  373.) 

Where  a  negotiating  officer  Informs  a  contractor  that  he  has  recom- 
mended the  awarding  of  a  contract  but  warns  against  going  ahead 
before  receipt  of  the  contract,  there  is  no  agreement  within  the  pur- 
view of  the  act  of  March  2, 1919.  This  is  true  even  if  there  is  a  repre- 
sentation of  the  great  need  for  the  article  which  is  the  subject  of  the 
proposed  contract.  (Twentieth  Century  Stamping  &  Tool  Works, 
Case  No.  2253,  III  these  Dec,  154.) 

A  recommendation  of  an  award  is  not  a  contract.  (Urflt  Pants  Co.,  Case 
No.  2008,  III  these  Dec,  370.) 

OONTBAGTS,  PBOXY-SIONED. 

See  also  AWARD,  Recommendation  ;  CONTRACTS,  Anticipation  ; 
CONTRACTS.  Promise;  CONTRACTS,  What  Constitutes. 
Contracts,  Rk-formation. 

Where,  through  a  mutual  mistake,  a  proxy-signed  contract  does  not 
corresix>nd  to  the  real  agreement  of  the  parties,  it  will  be  re-formed, 
even  though  the  contract  has  been  fully  performed,  and  compensa- 
tion has  been  received  by  the  contractor.  (Braddock  Manufacturing 
Co.,  Case  No.  424,  III  these  Dec,  554.) 

Since  there  was  mutual  mistake  in  not  providing  in  the  second  formal 
contract  for  the  amortization  unabsorbed  by  the  first,  claimant  would 
now  be  entitled  to  reformation  of  its  second  contract.  The  same  re- 
sults, however,  may  be  more  easily  obtained  by  means  of  a  further 
supplemental  settlement  contract.  (Holbrook  Co.,  Case  No.  577,  III 
these  Dec,  576.) 

Where  there  is  no  evidence  of  mutual  mistake,  a  written  contract  for 
the  manufacture  of  articles  signed  by  the  contractor,  though  proxy- 
signed  on  behalf  of  the  Government,  will  not  be  reformed.  (Marsh 
Manufacturing  Co.,  Case  No.  2226,  III  these  Dec,  994.) 

Where  claimant  seeks  the  reformation  of  a  written  contract  with  the 
Government,  upon  the  ground  that  during  the  negotiations  the  con- 
tracting officer  made  certain  statements  or  representations  as  to  the 
amount  or  volume  of  work  which  would  be  given  to  claimant  under 
the  contract,  and  the  contract  itself  did  not  provide  for  any  specific 
amount  or  volume  of  work  and  there  was  no  mistake  as  to  its  provi- 
sions, claimant  is  not  entitled  to  the  relief  of  reformation.  (National 
Laundry  Co.,  Case  No.  1,  Rehearing,  III  these  Dec,  593.) 

A  mistaken  belief  entertained  by  one  of  the  parties  to  a  cgntract,  as 
to  one  provision  of  the  same,  which  was  not  shared  or  caused  by 
the  other  party,  particularly  if  the  opposing  party  did  not  thereby 
obtain  an  unconscionable  advantage,  can  not  *^®DMtiz^?b^^^W^1& 
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relief.  And  where  the  claimant  quoted  a  price  of  $7.95  each  for 
making  oil  drums,  including  plugs  and  gaskets,  and  afterwards 
changed  the  offer  to  $7.80  each,  and  thereafter  the  amended  offer 
wa*^  accepted  by  the  Government,  and  claimant  manufactured  and 
delivered  the  drums  and  received  payment  at  $7.80  each,  claimant 
is  not  entitled  to  the  difference  between  the  two  prices,  upon  the 
ground  as  alleged  that  it  had  a  belief  that  the  price  of  $7.80  did 
not  include  plugs  and  gaskets.  (Nebraska  &  Iowa  Steel  Tank  Co., 
Case  No.  1691,  III  these  Dec,  422.) 

Where  there  was  a  mutual  mistake  of  law  in  drafting  a  supplemental 
contract  in  settlement  of  a  formal  contract,  with  the  result  that  a 
proper  item  of  claim  was  omitted,  claimant  is  entitled  to  a  re- 
formation of  the  supplemental*  contract.  (Pahl-Hoyt  Co.,  Case  No. 
2230.  Ill  these  Dec.,  919.) 

Where  through  mutual  mistake  a  written  contract  failed  to  include 
terms  which  both  parties  intended  it  to  contain,  the  Secretary  of 
War  has  the  power  to  reform  the  contract,  the  power  to  reform 
an  instrument  being  a  part  of  the  original  power  to  execute  It 
(Siegal  &  Siegal,  Case  No.  268,  III  these  Dec.,  498.) 

Where  a  formal  contract  provided  for  the  price  and  stated  that  said 
price  was  taken  from  the  current  catalogue  of  claimant  and,  after 
performance,  it  was  discovered  that  the  prices  stated  In  the  contract 
were  less  than  the  prices  stated  in  the  current  catalogue,  and  clalm< 
ant  renders  voucher  according  to  the  price  in  the  catalogue,  and  Is 
refu8e<l  payment,  and  claimant  changes  the  voucher  to  conform 
to  the  contract  price  and  receives  payment,  claimant  is  not  entitled 
to  a  reformation  of  the  contract  (Splitdorf  Electrical  Co.,  Case 
No.  2313,  III  the-e  Dec.,  511.) 

Where  a  contractor  seeks  reformation  of  a  contract  on  the  ground 
of  mistake,  the  contractor  must  show  that  the  mistake  was  mutual. 
(Universal  Machine  Co.,  Case  No.  2040,  III  these  Dec.,  753.) 
See  also  JURISDICTION. 
Contracts,  Rescission. 

See  JURISDICTION. 
Contracts,  Settlement. 

Where  a  settlement  contract  was  made  between  claimant  and  the  Sec- 
retary of  War,  and  claimant  accepted  the  award  made  thereunder, 
and  said  award  reserved  to  claimant  the  right  to  file  suit  in  a  com- 
petent court  for  a  disallowed  item,  claimant  has  no  right  to  reopen 
the  matter  of  said  item  before  the  Secretary  of  War.  (Alcohol 
Products  Co.,  Case  No.  a57.  Ill  these  Dec,  535.) 

Where  a  written  contract  has  not  been  terminated  by  performance  or 
by  breach,  the  Secretary  of  War  has  jurisdiction  to  enter  into  a 
supplemental  settlement  contract  adjusting  all  questions  arising 
under  such  contract.  (Atlas  Cabinet  Co..  Case  No.  2374.  Ill  these 
Dec,  647.) 

Where  the  claim  is  based  on  the  theory  that  in  making  settlement 
agi'eements  upon  a  number  of  Government  contracts  the  Item  claimed 
was  not  included  in  the  settlements,  and  where  said  settlement  agree- 
ments each  contained  a  release  to  the  Government  of  all  claims  under 
the  original  contract,  and  where  permission  was  given  to  claimant 
by  this  Board  to  amend  its  petition  within  a  specified  time  to  set 
forth  and  describe  said  claim  and  to  present  g^'^l^ffg^V^^^J^^^^''* 
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the  circumstances  under  which  it  executed  the  settlement  agreements, 
and  claimant  failed  or  relused  to  comply  with  said  permission,  relief 
will  be  denied.  (L.  H.  Gilmer  Co.,  Case  No.  1228,  III  these  Dec.,  960.) 
Where  in  a  settlement  contract  a  release  reserved  to  the  claimant  the 
right  to  file  its  claim  for  special  facilities  under  the  act  of  March  2, 
1919,  such  release  is  not  a  bar  to  the  settlement  of  its  claim  in  an- 
other form  or  by  another  method  when  It  is  found  that  that  act  does 
not  apply.  (Holbrook  Co.,  Case  No.  .^77,  III  these  Dec,  576.) 
Where,  acting  on  the  suggestion  of  the  officer  in  charge  of  construction, 
claimant  operated  a  commissary  as  a  subcontract  and,  on  disapproval 
of  this  course  by  higher  authority,  settled  the  claim  of  the  subcon- 
tractor by  employing  him  as  manager  of  a  commissary  operated 
directly  by  claimant,  and  the  Government  paid  for  the  redemption  of 
outstanding  meal  and  bunk  tickets  issued  by  the  subcontractor,  the 
Government  has  no  further  liability  on  account  of  this  commissary 
contract.  In  particular  it  is  not  liable  to  claimant  for  a  sum  paid 
by  claimant  to  the  subcontractor  after  completion  of  the  prime  con- 
tract in  settlement  of  all  claims  under  the  subcontract.  (Twohy 
Bros.,  Case  No.  1859,  III  these  Dec.,  946.) 
See  also  CONTRACTS,  Suspension  ;  JURISDICTION. 
Contracts  Sub.tect  to  Approval. 

See  CONTRACTS,  What  Constitutes. 
Contracts,  Substantial  Compliance  with  Terms. 

See  CONTRACTS,  Cancellation. 
Contracts,  Supplemental. 

Where  an  oral  agreement  for  the  manufacture  of  proi)ellers  at  a  price 

sufRcient  to  amortize  the  required  special  facilities  was  merged  into 

two  successive  formal  contracts,  if  such  facilities  have  not  been  fully 

amortized  under  the  first  formal  contract,  then  under  Supply  Circular 

111  claimant  is  entitled  on  settlement  of  its  second  contract  to  the 

unabsorbed  amortization.    Where  this  has  been  done  in  the  present 

supplemental   contract,   it  should  be  accomplished  by  means  of  a 

'  further  supplemental  contract.     (Holbrook  Co.,  Case  No.  577,  III 

these  Dec.,  576.) 

Where  claimant  had  entered  Into  a  formal  contract  to  furnish  the 

United  States  Government  with  a  quantity  of  radiators  and  fan  units 

complete  and  It  was  later  agreed  to  amend  said  contract  by  supple- 

'  mental  contracts  which  were  agreed  upon  but  never  executed  by 

reason  of  the  signing  of  the  armistice,  the  agreements  to  have  been 

embodied  In  the  supplemental  contracts  constituted  an  informal  con- 

li  tract  w^ithin  the  meaning  of  the  act  of  March  2,  1919.     (McCord 

!  Manufacturing  Co.  (Inc.),  Case  No.  1711,  III  these  Dec,  952.) 

Where  a  supplemental  agreement  Is  executed  partly  In  order  to  reduce 

}  this  implied  obligation  on  the  part  of  the  Government  to  express 

^  terms,  but  through  mutual  mistake  the  Instrument  does  not  accom- 

J  pllsh  this  purpose,  but  on  the  contrary  releases  the  Government  from 

all  claims,  this  Board,  although  without  Jurisdiction  under  the  act 

of  March  2,  1919,  to  consider  the  claim  as  an  implied  agreement,  has 

Jurisdiction,  under  General  Order  103  to  reform  the  supplemental 

agreement  by  means  of  another  supplemental  agreement.     (Slegal  & 

Slegal,  Case  No.  268,  III  these  Dec.,  498.) 

Nee   alHo   CONTRACTS,    Construction;   CONTRACTS,    Invalid; 
CONTRACTS,  Suspension;  JURISDICTIO^.^.^.R|^L1^^5^q[^ 
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Where  claimant  had  a  formal  supplemental  contract  with  the  Govern- 
ment which  suspended  the  original  contract,  and  which  provided  that 
the  Government  might  reinstate  the  original  contract  and  that,  if 
reinstated,  it  was  to  be  performed  in  accordance  with  the  terms  of 
the  original  contract,  and  which  further  provided  that  in  no  event 
should  the  claimant  receive  a  greater  amount  than  that  provided 
for  in  the  original  contract;  and  where,  during  the  period  of  sus- 
pension, claimant  increased  the  wages  of  Its  labor,  and  the  cost  of 
production  to  claimant  was  thereby  enhanced  and  makes  claim,  after 
full  performance,  for  the  amount  of  such  increase  of  wages,  in  the 
absence  of  fraud,  accident,  or  mistake,  none  of  which  Is  alleged,  arid 
there  being  no  provision  for  the  reimbursement  of  such  Increase 
of  wages,  the  claimant  is  not  entitled  to  the  relief  sought.  •  (Ameri- 
can Blower  Co.,  Case  No.  2389,  III  these  Dec.,  715.) 

Where  the  Government  suspends  a  contract  before  completion,  an  ob- 
ligation arises  under  the  act  of  March  2,  1919,  to  reimburse  the 
contractor  the  loss  sustained  in  commitments  and  on  material  pro- 
cured to  perform  such  contract.  (Hawthorn  Mills  (Ltd.),  Case  No. 
408,  III  these  Dec,  275.) 

Where  the  Government  has  a  suspended  formal  contract  with  a  manu- 
facturer, and  intends  to  direct  the  resumption  of  manufacture  there- 
under, but  by  mistake  sends  the  telegram  directing  the  resumption 
to  claimant,  who  has  no  contract,  who  manufactures  the  articles  and 
ships  them  (according  to  directions  addressed  to  the  contractor,  but 
inclosed  in  an  envelope  directed  to  and  received  by  claimant),  there 
is  no  resumption  of  the  formal  contract  (Huttig  Sash  &  Door  Co., 
Case  No.  2425,  III  these  Dec,  928.) 

When  a  formal  contract  is  suspended  the  contractor  is  entitled  to  settle- 
ment under  Supply  Circular  No.  Ill  in  respect  to  the  uncompleted 
portion  of  the  contract.  (Lambertville  Rubber  Co.,  Case  No.  1840^ 
III  these  Dec,  375.) 

Where  the  Government  at  first  chose  to  suspend  the  contract,  but  5 
months  later  gave  the  15  days*  notice  of  cancellation,  it  can  not  be 
permitted  to  profit  by  the  fact  that  claimant  at  the  request  of  the 
Government  had  altered  its  position  so  that  it  was  no  longer  able 
to  produce  goods  in  the  large  quantities  which  it  could  have  pro- 
duced at  the  time  it  suspended  production.  The  cancellation  notice 
must  therefore  be  considered  as  issued  nunc  pro  tunc,  and,  accord- 
ingly, the  settlement  agreement  is  now  to  be  based  upon  the  amount 
of  goods  the  claimant  would  have  manufactured  during  the  15  days 
following  the  original  date  of  suspension.  (Standard  Oil  Co.  of 
Indiana,  Case  No.  371,  III  these  Dec,  743.) 

Where  the  United   States  Government  suspends  a  contract,  thereby 
causing  the  prime  contractor  to  repudiate  its  contract  with  claims 
ant  to  purchase  2()0,(XX)  pounds  of  yarn,  the  United  States  Govern- 
ment is  under  no  obligation,  under  the  act  of  March  2,  1919,  to  find 
another  purchaser  for  claimant  for  that  portion  of  the  yarn  not 
taken  by  the  prime  contractor.     (Wellington,  Sears  &  Co.,  As  Agents 
For  Hamilton  Woolen  Co.,  Case  No.  345,  III  these  Dec,  412.) 
i^ee  oUo  AMORTIZATION,  of  Facilities  ;  CLAIMS,  Subcontrac- 
tor ;   CONTRACTS,    Cancellation  ;   CONTRACTS,   Cost-Plus  ; 
EXPENSES,    Overhead;    JURISDICTION;    PRQFITg^^JflW- 

PECTIVE.  ^'9'^'^^d  byAL^CTOgre^ 
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Contracts,  Termination. 

Where  a  termination  agreement  is  tentatively  agreed  to,  before  the 
final  draft,  the  contracting  oflicer  should  submit  the  question  of 
whether  the  agreetl  figures  constitute  a  proper  basis  of  salvage  or 
not  to  the  salvage  board  of  his  bureau  for  its  approval.  (B.  F.  Good- 
rich Rubber  Co.,  Case  No.  2444,  III  these  Dec,  474.) 

Where  claimant's  contract  was  canceled  by  order  of  the  Secretary  of 
W^ar  because  claimant  and  some  of  his  employees  had  been  indicted 
for  alleged  fraud  in  connection  with  the  contract,  which  cancellation 
was  followed  by  an  order  commandeering  clainmnt's  existing  sup- 
plies accumulated  under  the  contract,  the  contract  was  terminated 
even  though  claimant  and  his  employees  were  subsequ«itly  found 
"  not  guilty."     (Harry  K.  Lazarus.  Case  No.  733,  III  these  Dec.,  279.) 

Where  claimant  was  holding  a  certain  percentage  of  its  output  of  cer- 
tain articles,  under  request  of  the  United  States  Food  Administra- 
tion, pending  negotiations  for  the  pupcha.se  of  the  same,  for  the  use 
of  the  Army,  Navy,  and  Marine  Corps,  and  at  the  request  of  claimant 
said  articles  were  released  and  claimant  was  given  permission  to  dis- 
pose of  the  same,  the  contract,  If  any  was  m«de,  was  thereby  term- 
inated and  discharged.  (Sweet  &  Conrad  Canning  Co.,  Case  No. 
1604,  III  these  Dec,  6m.) 

Where  the  Government  has  substantially  performed  its  part  of  a  con- 
tract and  the  time  for  the  performance  of  the  contract  has  elapsed, 
the  contract  is  terminated.     (United  Disposal  &  Recovery  Co.,  Case 
No.  2397,  III  these  Dec,  815.) 
See  also  CONTRACTS.  Cancellation;  CONTRACTS,  Construc- 
tion; JURISDICTION;  RELEASE. 
Contracts,  Unlawful. 

The  act  of  March  2,  1919.  provides  relief  only  In  cases  where  the  statu- 
tory requirements  In  connection  with  the  execution  of  contracts  were 
not  met;  it  does  not  authorize  adjustment  of  an  agreement  entered 
into  In  direct  contravention  of  a  statute.  This  Board,  therefore,  can 
not  recommend  the  payment  of  a  bill  for  advertising  contracted  in 
violation  of  section  3828,  Revised  Statutes,  which  provides  that  no 
advertisement  shall  be  published  except  in  pursuance  of  written  au- 
thority from  the  head  of  an  executive  department.  (The  Cincinnati 
Enquirer.  Case  No.  2009,  III  these  Dec,  798.) 
See  also  CONTRACTS,  Invalid. 
Contracts,  What  Constitutes. 

Where  claimant  furnished  airplane  parts  to  an  airplane  manufacturer, 
believing  and  understanding  the  latter  to  be  an  agent  of  the  Gov- 
ernment, but  there  is  no  evidence  In  the  record  establishing  such 
agency,  an  agreement  entered  into  between  claimant  and  such  air- 
plane manufacturer  is  not  an  agreement  within  the  meaning  of  the 
act  of  March  2,  1919.  (Bishop  &  Babcock  Co.,  Case  No.  1201,  III 
these  Dec,  992.) 

Where  the  claimant  made  a  proposal  to  sell  to  the  United  States  Gov- 
ernment its  entire  production  for  the  months  of  November  and  De- 
cember, 1918,  and  January,  1919,  consisting  of  27  planing  machines, 
or  9  each  month,  and  w^here  the  correspondence  between  the  parties 
tends  to  show  negotiations  only,  there  is  no  obligation  under  the 
act  of  March  2,  1919.  on  the  part  of  the  United  States  Government 
to  reimbur.se  claimant*  for  losses  sustained  by  reason  of  the  failure 
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on  the  part  of  the  Government  to  take  and  pay  for  the  machines: 
alleged  to  have  been  sold.  (Biskett  Machine  &  Manufacturing  Co.,. 
Case  No.  505,  III  these  Dec,  53.) 

Where  claimant  made  a  formal  contract  with  the  Government,  subject 
to  the  approval  of  the  Surgeon  General,  which  was  not  approvetl  by 
the  Surgeon  General,  there  is  no  binding  contract  between  claimant 
and  the  Government.  (F.  A.  Gigol  Rubber  Co.,  Case  No.  1670,  III 
these  Dec.,  335.) 

Where  claimant  had  negotiations  with  the  Government  for  a  clothing 
contract  which  was  prepared  in  writing  and  submitteil  to  claimant 
but  was  not  executed  by  either  party,  and  claimant  is  unable  to  fix 
dat'^s  of  interviews  or  the  name  of  any  Government  agent  taking 
part  in  them,  there  is  no  agreement  within  the  terms  of  the  act 
of  March  2,  1919.  (Conway  Clothing  Co.,  Case  No.  1706,  III  these 
Dec.,  506.) 

In  the  absence  of  an  agreement,  express  or  implied,  no  relief  can  be 
awarded  under  the  act  of  March  2.  1910  (Couch  Bros.  Mfg.  Co.,. 
Case  No.  619,  III  these  Dec,  560.) 

Where  a  duly  authorized  agent  of  the  Government  promises  a  manu- 
facturer If  It  will  install  certain  special  machinery  for  the  manufac- 
ture of  airplane  parts  that  orders  for  such  parts  will  be  given  it  by 
the  Government,  but  no  definite  promise  is  made  as  to  the  number  of* 
parts  to  be  contracted  for,  no  price  is  fixed  for  the  parts,  and  no 
agreement  is  made  that  future  orders  will  be  sufficient  to  amortize 
the  cost  of  the  machines,  such  a  promise  is  too  vague  and  indefinite 
to  constitute  an  agreement  under  the  act  of  March  2, 1919.  (Direct-O- 
Light  Co.,  Case  No.  1628,  III  these  Dec,  735.) 

Where  claimant  was  instructed  by  Government  officers  to  manufacture 
a  certain  number  of  synchronizers,  and  claimant  proceeded  to  comply 
with  the  instructions  and  in  so  doing  made  expenditures,  there  was  a 
contract  under  the  act  of  March  2,  1919.  (Disco  Electrical  Manufac- 
turing Co.,  Case  No.  2207,  III  these  Dec,  152.) 

Where  a  manufacturing  company  was  notified  by  the  American  Iron  & 
Steel  Institute  that  a  quantity  of  shell  steel  w^as  allocated  to  it,  con- 
tract for  which  should  be  negotiated  "  with  Army  Ordnance  in  the 
usual  manner,"  and  claimant  did  not  regard  the  notification  as  an 
order,  there  was  no  agreement  within  the  meaning  of  the  act  of 
March  2,  1919.  (Domer  Steel  Co.,  Cases  Nos.  746  and  747.  Ill  these 
Dec,  637.) 

Claim  under  act  of  March  2,  1919,  for  damages  on  account  of  failure- 
to  award  contract  to  claimant.  Held,  no  agreement  within  the  mean- 
ing of  act  of  March  2,  1919.  (Thomas  Graham  &  Co.,  (^a.se  No.  1782, 
III  these  Dec,  870.) 

Claim  for  ^1,237.62  on  an  alleged  order  for  canteens.  Heldy  there  was- 
no  agreement  within  the  meaning  of  the  act  of  March  2,  1919.  (In- 
ternational Sliver  Co..  Ca.se  No.  1198,  III  these  Doc,  660.) 

Where  claimant  was  notified  of  an  award  of  a  contract,  there  was  an 
agreement  within  the  terms  of  the  act  of  March  2,  1919,  even  though 
claimant  was  notified  to  susi)end  operations  before  actually  receiving 
the  contract.     (B.  F.  Moore  &  Co.,  Case  No.  555,  III  these  Dec,  502.) 

Where  claimant,  after  submitting  a  bid,  received  a  telegraphic  order 
for  field  desks  which,  on  account  of  the  Intervention  of  the  armistice, 
was  not  followed  by  a  formal  contract,  there  w^as  an  agreement  within 

Digitized  by  V^OOQ IC 


TOPICAL  INDEX.  1081 

CONTRACTS— Continued, 

the  purview  of  the  act  of  March  2,  1919.     (Morgan  Lumber  &  Manu- 
facturing Co.,  Case  No.  2311,  III  these  Dec.,  777.) 

Where  claimant  submitted  an  unsolicited  proposal  to  furnish  air  com- 
pressor outfits,  and  was  told  by  a  Government  agent  that  he  would 
recommend  a  contract,  but  that  he  had  no  authority  to  make  a 
contract,  and  then  claimant  Incurred  expenses,  and  no  contract 
issued,  there  is  no  agreement  on  the  part  of  the  Government  to  re- 
imburse claimant  for  expenses  so  incurred.  (Novo  Engine  CJo., 
Case  No.  585,  III  these  Dec.,  131.) 

Where  the  Government  asks  for  bids  on  pick  mattocks  in  accordance 
with  blue  print  B-7,  and  claimant  submitted  a  bid  according  to  Its 
own  blue  print  No.  25-101,  and  the  Government  wrote  claimant  that 
recommendation  for  a  contract  had  been  made  according  to  Gov- 
ernment blue  print  B-7,  and  claimant  wrote  back  that  it  had  changed 
the  specifications  to  its  own  blue  print  No.  25-101,  to  which  letter 
the  Government  did  not  reply,  and  claimant  immediately  began  to 
make  dies  and  incurred  expense  for  the  performance  according  to 
its  own  blue  print.  No.  25-101,  there  is  no  meeting  of  the  minds 
constituting  an  agreement.  (Oliver  Iron  &  Steel  Co.,  Case  No.  56, 
III  these  Dec,  111.) 

Where  a  |)rlcc  for  goods  is  suggested  by  the  Acting  Quartermaster 
General,  whose  letter  Is  shown  to  claimant  who  thereupon  agrees 
to  the  price,  but  final  arrangements  are  expressly  stated  to  be  sub- 
ject to  the  approval  of  a  depot  quartermaster,  who  never  aj)- 
proved  them  nor  gave  claimant  an  order,  there  is  no  agreement  be- 
tween the  parties.  (Oxford  Manufacturing  Co.  (Ltd.),  Case  No. 
2199,  III  these  Dec.,  533.) 

Where  claimant  wrote  the  War  Department  that  it  would  grant  the 
War  Department  the  unlimited  use  of  its  patented  Parker  process 
for  the  prevention  of  rust,  without  fees,  provided  the  War  Depart- 
ment would  purchase  supplies,  etc.,  at  current  prices,  which  letter 
the  War  Department  did  not  answer,  and  the  War  Department  did 
order  some  of  claimant's  products,  and  claimant,  anticipating  large 
orders,  made  large  commitments  on  which  it  lost  by  reason  of 
not  getting  the  large  orders,  there  is  no  agreement,  express  or  im- 
plied, whereby  the  Government  should  reimburse  claimant  for  the 
loss.     (Parker  Rust-Proof  Co.,  Case  No.  1203,  III  these  Dec.,  69.) 

Where  claimant,  owning  and  operating  a  gas  plant  at  Philadelphia, 
believed  that  the  prosecution  of  the  war  would  call  for  more  gas 
than  claimant's  company  was  capable  of  supplying,  and  accord- 
ingly started  to  Increase  Its  facilities.  It  having  been  suggested  to 
claimant  by  the  Chief  of  the  Plant  Facilities  Section  that  possibly 
the  War  Finance  Corporation  would  assist  claimant  financially, 
there  is  no  agreement  on  the  part  of  the  Government  to  reimburse 
claimant  for  expenses  so  Incurred.  (Philadelphia  Suburban  Gas  & 
Electric  Co.,  Case  No.  1715,  III  these  Dec,  158.) 

Where  there  was  no  statement  tliat  constituted  an  agreement  on  the 
part  of  any  person  acting  under  the  authority  of  the  President  or 
the  Secretary  of  War,  and  not  even  any  exi)ectation  on  claimant's 
part  that  the  Government  would  be  in  any  way  resimnsible  for  pay- 
ment by  the  manufacturer,  claimant  is  not  entitled  to  relief  under  the 
act  of  March  2,  1919.  (Pickands,  Brown  &  Co.,  Case  No.  1646,  III 
these  Dec,  843.) 
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Where  on  October  19,  1918,  claimant's  representative  and  a  Grov- 
ernment  official  entered  into  an  oral  contract  for  the  manufacture 
of  70,000  yards  of  herringbone  tape,  deliveries  to  begin  November 
16,  and  a  formal  written  contract  was  sent  claimant,  the  terms  of 
which  conformed  to  the  oral  contract,  and  claimant  refused  to  sign 
same,  there  Is  no  binding  contract  subsequent  to  such  refusal.  (San- 
ford  Narrow  Fabric  Co..  Case  No.  1934,  III  these  Dec.,  522.) 

Where  claimant  proceeded  to  equip  its  factory  to  manufacture  1,000 
rockets  a  day  at  the  request  of  a  contracting  officer,  on  the  under- 
standing that  It  would  receive  a  contract  which  would  amortize  its 
expenses  thus  incurred,  there  was  an  express  agreement  within  the 
terms  of  the  act  of  March  2,  1919.  (Schenectady  Fireworks  Co., 
Case  No.  2058,  III  these  Dec.,  547.) 

W^here  the  contracting  officer  f  ntere<l  into  a  written  cimtract,  "  sub- 
ject to  the  approval  of  the  Surgeon  General,"  and  the  Surgeon  Gen- 
eral did  not  approve  same,  the  contract  Is  informal  and  Invalid. 
(Scientific  Utilities  Co.  (Inc.),  Case  No.  1967,  III  these  Dec.  Sa) 

Where  claimant  furnished  the  Government  unwelded  wire  for  the 
construction  of  a  fence,  and  same  was  refused  because  the  purchase 
order  therefor  specified  welded  wire,  the  Government  Is  under  no 
obligation,  under  the  act  of  March  2,  1919,  to  reimburse  the  claimant 
its  loss  thereby  sustained.  ( Shoedinger-Marr  Co.,  Case  No.  1639, 
III  these  Dec.,  573.) 

Notification  of  an  award  of  a  contract  constitutes  an  agreement  under 
which  claimant  may  be  entitled  to  relief  under  the  act  of  March  2, 
1919.  (Henry  Sonneborn  &  Co.  (Inc.),  Case  No.  333,  III  these  Dec., 
676.) 

An  expression  of  opinion  that  claimant  would  probably  be  promoted 
does  not  amount  to  an  agreement  to  pay  claimant  an  increased  salary 
under  the  act  of  March  2,  1919.  (Paul  J.  Summers,  Case  No.  2245, 
III  these  Dec.,  73.) 

Where  both  parties  considered  that  their  minds  had  met  in  an  agree- 
ment which  was  clear  and  definite  as  to  its  terms,  and  acted  prior 
to  November  12,  1918,  on  the  basis  of  that  agreement,  there  was  an 
agreement  within  the  provisions  of  the  act  of  March  2,  1919,  even 
though  the  written  acceptance  of  the  terms  of  the  contract  was  dated 
November  12,  1918.  (The  Susquehanna  Webbing  Co.,  Case  No.  1601, 
III  these  Dec.,  629.) 

Where  claimant,  a  lawyer,  was  contemplating  a  trip  to  Mexico  City, 
and  secured  from   the  Chemical  Warfare   Service  the  prices  they 
would  pay  for  palm  nuts,  and  made  the  trip,  but  bought  no  nuts, 
nor  tendered  any  to  the  Government,  there  is  no  agreement  on  the 
part  of  the  Government  to  pay  claimant's  expenses.     (John  M.  Sut- 
ton, Case  No.  1192,  III  these  Dec.,  459.) 
See  aluo  AGENTS,  Authority  to  Bind  Government;  ALLOCA- 
TION;   CONTRACTS,    Anticipation;    CONTRACTS,   Implied; 
CONTRACTS,  Recommendation. 
Contracts,  Written. 

Where  claimant  and  its  subcontractor  had  negotiations  with  Govern- 
ment officers,  which  terminated  in  the  making  of  a  formal  contract 
between  claimant  and  the  subcontractor,  for  the  manufacture  of  a 
certain  number  of  articles  by  the  subcontractor  for  the  War  Depart- 
ment,  and   during   said   negotiations   statement   was   made  by   an 
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officer  of  the  Navy  D^artment  that  he  felt  sure  that  claimant  would 
get  additional  orders  for  making  a  larger  quantity  of  said  articles, 
the  negotiations  were  merged  in  the  written  contract,  and  no  im- 
plied contract  was  made  to  manufacture  a  larger  number  of  the 
articles,  and  in  making  expenditures  in  expectation  of  getting  such 
larger  orders  claimant  assumed  an  ordinary  business  risk.  (Ameri- 
can Can  Co.,  Case  No.  2216,  III  these  Dec,  351.) 

Where  parties  enter  into  a  written  contract,  if  the  contract  purports 
to  embody  therein  all  of  the  subject  matter  of  the  negotiations,  all 
previous  negotiations  are  merged  In  the  contract  and  the  writing  is 
held  to  be  the  final  understanding  of  the  parties ;  and  where  claim- 
ant entered  into  a  written  contract  with  the  Governmment  to  store 
in  claimant's  warehouse  certain  quantities  of  meat,  at  prices  fixed  by 
the  contract,  the  Government  is  not  liable  to  pay  claimant  for 
expenditures  made  by  it  in  increasing  its  facilities  sufficiently  to 
perform  the  contract,  nor  to  pay  for  storage  space  which  was  vacant 
while  claimant  was  making  changes  in  Its  warehouse,  the  contract 
not  providing  for  such  payment.  (Chicago  Cold  Storage  Warehouse 
Co.,  Case  No.  2231,  III  these  Dec,  20.) 

Where  it  Is  clear  from  the  Government  letter  of  acceptance  th;it  only 
a  qualified  acceptance  of  the  contractor's  proposal  is  intended,  and 
afterwards  a  written  contract  Is  entered  into,  in  which  the  proposal  is 
not  embodied,  such  proposal  can  not  be  considered  a  part  of  the  con- 
tract. (Marsh  Manufacturing  Co.,  Case  No.  222«i,  III  these  Dec, 
994.) 

Where  parties  conduct  negotiations,  which  are  afterwards  embodied  in 
a  written  contract,  the  negotiations  with  reference  to  the  subject 
matter  and  the  agreements  are  mergetl  In  the  contract;  and  where 
the  claiuiant  made  a  written  contract  with  the  (government  \yhich 
bound  claimant  to  do  a  certain  kind  of  work  at  certain  prices,  the 
volume  or  amount  of  which  was  not  specified  in  the  contract,  the 
claimant  will  not  be  permltte<l  to  vary  or  alter  the  terms  of  the  con- 
tract by  showing  that  during  the  negotiations  the  officers  represent- 
ing the  Government  made  certain  statements  or  estimates  as  to 
amount  of  work  the  claimant  would  be  given  in  performing  the  con- 
tract. (National  Laundry  Co.,  Case  No.  1,  Rehearing,  III  these  Dec, 
593.) 

Where  claimant,  in  making  bids,  stated  In  Its  bid  that  if  freight  rates 
should  be  advanced  at  lime  of  .shipment,  additional  freight  charges 
would  be  added  to  Its  prices,  but  the  written  contract  contained  no 
such  provision,  and  claimant  went  ahejid,  performed  the  contract, 
and  re(?eived  payment  at  the  price  flxe<l  therein  without  protest,  it  is 
not  entitled  to  be  paid  the  amount  of  the  additional  freight  charges. 
(Northwestern  Manufacturing  Co.  Case  No.  2256,  III  these  Dec,  681.) 

Claimant  can  not  recover  by  reason  of  any  statements  made  by  the 
contracting  officer  at  the  time  of  negotiations  to  the  effect  that  the 
Government  would  accept  10  per  cent  overage,  for  the  reason  that 
such  negotiations  merged  into  the  written  contract.  (Alexander 
Propper  &  Co.,  Case  No.  534,  III  these  Dec,  300.) 

Nor  in  such  a  case  can  claimant  recover  on  the  theory  that  at  the  time 
it  made  settlement  of  its  written  contract  and  executed  a  full  release 
claimant  was  informed  that  it  was  not  thereby  waiving  its  riglit  to 
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claim  overage,  it  being  clearly  established  that  the  ofRc^rs  of  the 
Government  negotiating  the  settlement  did  not  so  Inform,  claimant. 
(Alexander  Propi>er  Co.,  Case  No.  534,  III  these  Dec.,  300.) 

Where  the  officer  who  negotiateil  a  formally  executed  contract  agreed 
that  a  contractor  might  use  500-ix)und  cases  but  the  contract  there- 
after execute<l  stipulated  300-pound  cases,  and  the  Government  in- 
spector refused  to  accept  the  larger  cases,  claimant  is  not  entitled 
to  relief  under  the  alleged  oral  agreement,  because  such  oral  agree- 
ment was  merged  in  the  written  contract.  (Sewell-Clapi)-Envelopes, 
Case  No.  G33,  III  these  Dec.,  32.)     . 

All  negotiations  and  oral  understandings  are  merged  in  a  written 
agreement  covering  the  same  subject  matter.  (Henry  Sonnebom  & 
Co.  (Inc.),  Case  No.  333,  III  these  Dec,  676.) 

See   also   CONTRACTS,   Formal;   CONTRACTS,   Invalid;   CON- 
TRACTS, Refobmation. 
CONTROLLED  INDUSTRY. 

Where  the  United  States  F<kh1  A<lmini.stration  issueil  a  bulletin  and 
mailed  same  to  claimant  requiring  45  per  cent  of  its  pack  of  1918 
canned  tomatoes  for  Army.  Navy,  and  Marine  Corps  puri)oses,  and 
guaranteed  claimant  to  take  such  per  cent  of  such  pack,  and  where 
such  action  on  the  i)art  of  the  Food  Administration  was  adopted  by 
the  War  De[)artnient  as  its  own,  there  arose,  under  the  act  of  March 
2,  1S)11),  an  obligation  on  the  part  of  the  United  States  Government 
to  reimburse  claimant  its  loss  sustained  in  complying  with  the  order 
given.  (Thomas  Roberts  &  Co.  (Factors  for  W.  S.  Davidson),  Case 
No.  1606,  III  these  Dec.,  731.) 

Wriiere  claimant  entered  Into  a  contract  to  furnish  a  quantity  of  cloth 
to  a  contractor  doing  Government  work,  and  where  the  yam  from 
which  such  cloth  was  manufactured  was  allotted  to  the  claimant  by 
the  Government  with  an  agreement  limiting  its  use  for  that  purpose^ 
and  where  claimant  had  on  hand  an  excess  amoimt  of  cloth  and  yarn 
and  asked  permission  of  the  Government  to  dispose  of  same  to  civil- 
ian trade,  and  where  the  Government  refiLsed  such  permission,  there 
arose  an  obligation  under  the  act  of  March  2,  1910,  to  reimburse 
claimant  such  loss  as  it  suffere<l  by  reason  of  Its  compliance  with  the 
orders  of  the  officers  of  the  United  States  Government.  (Specialty 
Knit  Goods  Mfg.  Co.,  Case  No.  341,  III  these  Dec.,  905.) 

In  such  a  case,  especially  is  claimant  entitled  to  recover  In  view  of  the 
fact  that  the  War  Industries  Board  had  virtually  a.ssumed  control 
of  claimant's  material  and  he  could  not  dispose  of  It.  (S.  Stroock 
&  Co.,  Case  No.  90,  III  these  Dec,  359.) 

W^here  claimant  was  ordered  by  the  War  Industries  Board  and  by  the 
Quartermaster  General  not  to  dispose  of  a  certain  article,  which 
claimant  owned,  for  the  reason  that  the  Government  intended  to  com- 
mandeer the  same,  and  claimant  complied  with  said  order,  there  re- 
sulted an  Implied  contract  within  the  act  of  March  2,  1919,  by  which 
the  Government  was  bound  to  compensate  claimant  for  losses  sus- 
tained by  obeying  said  order.  (Frank  L.  Young  Co.,  Case  No.  178,. 
Ill  these  D(X!.,  405.) 

See  also  REIMBURSEMENT. 
CONVERSION  BY  GOVERNMENT  AGENT. 

See  AGENTS,  Authority  to  Bind  Go^'ernment. 
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COST  OF  DEFENDING  LAWSUIT. 

See  CONTRACTS,  Cowstbuction. 
COST-PLUS  CONTRACT. 

See  CONTRACTS,  Cost-Plus. 
COSTS. 

COBTS,  EiXPEBIMENTAL. 

Where  claimant  had  perfected  a  lateral  stabilizing  device  for  airplanes, 
and  at  the  request  of  duly  authorized  representatives  of  the  Govern- 
ment made  further  experiments  and  incurred  additional  expense  in: 
developing  a  device  which  was  satisfactory  for  both  lateral  and  longi- 
tudinal movements,  claimant  may  recover  such  expenses  as  were- 
reasonably  necessary  to  be  incurred  in  perfecting  such  stabilizer  a» 
are  directly  applicable  to  the  order  upon  which  the  claim  is  based, 
but  can  not  recover  for  exi>enses  incurred  in  order  to  produce  the- 
device  first  offered  to  the  Government,  nor  expenses  incident  to  ob- 
taining foreign  patents.  (Macy  Engineering  Co.,  Case  No.  32,  III 
these  Dec.,  390.) 

Where  claimant  has  a  formal  order  for  masks,  and  during  the  life- 
of  it  changes  were  made,  at  the  instance  of  an  authorized  agent 
of  the  Government,  which  changes  required  further  experimental 
work  and  traveling  expenses,  there  is  an  implied  agreement  on  the 
■  part  of  the  Government  to  reimburse  claimant  therefor.  (Walter 
Soderling  (Inc.),  Case  No.  2257,  III  these  Dec,  206.) 

Where  it  is  shown  that  it  was  the  intention  of  those  representing  the- 
Government  during  the  negotiations  to  reimburse  claimant  for  costs 
of  experimentation  and  to  pay  for  technical  information,  at  the 
time  of  the  delivery  to  the  Government  of  the  first  substantial  order^ 
In  connection  with  the  development  of  an  instrument  known  as  a 
microphone,  to  be  used  in  trench  warfare,  and  such  substantial  order 
was  never  given,  an  obligation  is  entailed  on  the  part  of  the  Govern- 
ment to  reimburse  claimant  such  costs  of  experimentation  and  the 
value  of  such  technical  information  under  the  act  of  March  2,  1919> 
(Western  Electric  Co.,  Case  No.  489,  III  these  Dec,  61.) 
See  also  AGENTS,  Authority  to  Bind  Go\t:rnment. 
Costs,  Legitimate. 

Where  civilians  employed  in  the  Chemical  Warfare  Service,  while 
engageil  in  research  work  for  the  Government  in  claimant's  labora- 
tories, used  claimant's  telephone  in  connection  with  ofllcial  business, 
an  implied  agreement  arose  under  which  the  Government  is  obligated 
to  reimburse  claimant  for  the  cost  of  such  telephone  calls.  (Colum- 
bia University,  Case  No.  2314,  III  these  Dec,  365.) 
i  Where  a  cost-plus  percentage  contract  for  the  construction  of  a  can- 

tonment provides  that  the  contractor  shall  l)e  reimbursed  its  actual 
net  expenditures  in  the  performance  of  the  contract  as  may  be 
approved  or  ratified  by  the  contracting  officer,  the  cost  of  an  auto- 
mobile procured  at  the  direction  of  the  constructing  quartermaster, 
who  had  control  and  supervision  of  the  construction,  comes  fairly 
within  the  contract  terms  providing  for  the  reimbursement  of  the 
contractor  for  "  facilities  necessary  for  the  constrnction  of  the 
camp,"  where  it  appears  that  the  automobile  was  necessary  for  the 
use  of  the  Government  Inspector  employed  on  the  work,  (Fred  T.  Ijey 
&  Co.  (Inc.),  Case  No.  756,  III  these  Dec,  978.) 
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COSTS— Continued. 

Where  a  cost-plus  percentage  contract  for  the  construction  of  a  can- 
tonment provides  that  the  contractor  shall  be  reimbursed  for  its  actual 
net  expenditure  In  the  performance  of  the  contract  as  may  be  approved 
or  ratified  by  the  contracting  officer,  In  the  construction  of  buildings 
(including  a  hospital)  and  that  it  be  reimbursed  for  the  cost  of  main- 
taining and  operating  a  hospital,  exi>en8es  incurred  by  the  contractor 

!  in  maintaining  sick  and  injured  employees  in  a  hospital,  operated  by 

others,  by  the  direction  of  the  duly  appointed  representative  of  the 
contracting  officer,  are  proper  items  of  expense  which  the  contractor 
should  be  reimbursed.  (F^ed  T.  Ley  &  Co.  (Inc.),  Case  No.  759, 
III  these  Dec.,  902.) 
Where  a  cost-plus  percentage  contract  for  the  construction  of  a  can- 
tonment provides  that  items  of  expense  approved  by  the  contracting 
officer,  Incident  to  the  maintenance  and  operation  of  a  commissary, 
are  proper  items  of  cost,  necessjiry  traveling  expenses,  telephone 
charges,  and  other  items  of  expense  of  contractor's  agents  in  getting 
together  equipment,  waiters,  etc.,  for  the  commissary,  are  within  the 
terms  of  such  contract  provisions.  (Fred  T.  Ley  &  Go.  (Inc.),  Case 
No.  763,  III  these  Dec.,  840.) 
Where  fixtures  are  repaired  by  a  contractor  on  an  order  that  does  not 
specify  the  amount  to  be  paid,  the  Government,  having  receive<l  the 
benefit  of  the  repairs.  Is  obligated  to  pay  the  contractor  a  reasonable 
price  for  labor  and  materials  exi)ended  in  making  the  repairs.  (Rus- 
sell Electric  CJo.,  Case  No.  2235,  III  these  Dec,  35.) 
Where  such  salaries  were  expressly  included  in  the  contract  as  items  in 
the  cost  of  the  work  and  toward  the  end  of  operations  the  superin- 
tendent and  the  office  manager  were  relieved  and  their  assistants  pro- 
moted and  charged  with  the  duties  of  those  offices  as  well  as  their 
former  duties,  the  claimant  is  entitled  to  reimbursement  of  the 
difference  between  the  salaries  of  the  higher  and  the  salaries  of  the 
lower  positions,  since  the  assistants  after  their  promotion  actually 
received  the  salaries  of  the  higher  positions.  (Twohy  Bros.,  Case 
No.  1859,  III  these  Dec.,  946.) 
See  also  CONTRACTS,  Implied. 

COUNCIL  OF  NATIONAL  DEFENSE,  RECOMMENDATION. 
See  CONTRACTS,  Recommendation. 

D. 
DAMAGES. 

Damages  for  Delays  in  Payment. 

Where  claimant  continued  to  enter  into  contracts  with  the  Government 
and  accepted  purchase  orders  for  articles  produced  by  It,  notwith- 
standing the  fact  that  the  Government  was  slow  In  making  payment 
on  previous  deliveries,  such  conduct  on  claimant's  part  estops  it  from 
claiming  damages  on  accoimt  of  delays  in  payment.     (B.  C.  Gatlln 
Importing  Co.,  Case  No.  661,  III  these  Dec,  757.) 
See  also  INTEREST,  in  Absence  of  Stipulation;  JURISDIC- 
TION. 
Damages,  Unliquidated. 

See  JURISDICTION. 
DATE  OF  FILING  CLAIM. 

-   See  CLAIMS,  Filing. 
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DECISIONS. 

•Decisions,  Affibmed. 

This  case  was  remanded  by  the  Secretary  of  War  for  further  explicit 
finding  of  fact  and  decision  as  to  the  liability  of  claimant  to  the  Cen- 
tral of  Georgia  Railroad  as  supplemental  to  a  decision  rendered  by 
this  Board  in  this  case  on  August  18, 1919.  This  supplemental  opinion 
merely  makes  more  explicit  one  of  the  original  findings  of  fact  regard- 
ing location  of  trackage  and  confirms  the  original  decision  in  every 
respect.  I  these  Dec,  558.  (Chamber  of  Commerce  of  Montgomery^ 
Ala.,  Case  No.  1661,  III  these  Dec.,  5.) 
This  claim  was  originally  presente<l  under  General  Order  103  as  based 
uix)n  a  duly  executeil  contract  and  was  allowed  by  this  Board  on  that 
basis.  At  the  request  of  the  Director  of  Purchase  the  matter  has  been 
reconsidered  and  relief  granted  under  the  act  of  March  2,  1919,  as 
under  an  informally  executed  contract.  On  the  merits,  the  former 
decision  (I  these  Dec,  322)  is  affirmed.  Including  the  amount  to  be 
paid  claimant.  (Stanley  Insulating  Co.,  Cai4e  No.  180,  III  these 
Dec,  1030.) 

DEFAULT,  CANCELLATION  FOR. 

Sec  CONTR.\CTS,  Cancellation. 

DELAYS. 

I>KLAY    IN     DKI.IVKRY. 

Sec  INTEREST,  on  Claims  Acjainst  thk  CfOVKRNMENT. 
Dklay  in  Payment. 

See  DAMACJES. 
DELIVERIES. 

Deliveries,  Expediting. 

See  LIABILITY  OF  PARTIES. 
Deliveries.  Late. 

See  A(X'EPTAN(^E. 

deliveries,    SrSPENDED. 

See  LIABILITY  OF  PARTIES. 
DEMCRRACJE. 

See  QCASI-CONTRACTS. 
I>EPOSIT  IN  r.  S.  MAILS. 

Sec  (^LAIMS,  Ftlinc;. 

deprp:ciation  of  plant  equipment. 

See  AMORTIZATION. 
DESTRUCTION  BY  FIRE. 

Sec  LIABILITY  OF  PARTIES. 
DIRECTIONS   TO   I»ROCEED   WITHOUT  AVAITINCJ    FOR    B^ORMAL   CON- 
TRACT. 

Sf'c  AGENTS.  Authority  to  Bind  Government. 

DISCHARGE   BY   MUTUAL   AGREEMENT. 
See  CONTRACTS,  Termination. 
DISCOUNTS. 

Whore  such  gcKMls  or  any  part  of  them  wert»  delivered  to  and  accei»te(l 
by  the  (Jovernnient,  pnymeiits  for  the  same  by  the  (Tovernnient  were 
not  subject  to  dlscrMint  for  cash  where  It  was  not  expressly  i)ro- 
vided  f(»r  In  the  contract.  (Fuller  Canneries  Co.,  Uas(»  No.  12()0» 
III  these  Dec,  88.1.) 
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DISPUTE  UNDER  CONTRACT  EXECUTED  IN  MANNER  PRESCRIBED  BY 
LAW. 

See  CONTRACTS,  Formal. 
DISTINCT  CLAIM  UNDER  GUISE  OP  AMENDMENT. 

See  CLAIMS,  Amendment. 
DIVERSION. 

Diversion  by  Fuel  Administrator. 

See  LIABILITY   OF  PARTIES. 
Diversion  of  Coal. 

See  AGENTS,  ArTiiORiTY  to  Bind  Government. 
DiMaisioN  OF  Shipment  Under  Formal  Contract. 
See  CONTRACT  PRICE. 
DOCUMENTS   INC^ORPORATED   IN   CONTRACT   BY  REFERENCE. 

See  CONTRACTS,  Construction. 
DURESS. 

See  CONTRACT  PRICE. 


ENGINEERING  AND  DEVEIX)PMENT  EXPENSES. 

See  COSTS,  Experimental. 
EQUIPMENT,  RENTED,  RESPONSIBILITY  FOR. 

See  LIABILITY  OF  PARTIES. 
ERRORS  OF  CLAIMANT'S  EMPLOYEES. 

See  CONTRACTS,  Construction. 
ESTOPPEL  IN  PAIS. 

See  DAMAGES. 
EVIDENCE. 

Where  only  two  witnesses  testified  to  the  transaction,  and  their  testi- 
mony was  in  direct  conflict,  surrounding  facts  and  circumstances  will 
be  examined  for  the  purpose  of  determining  which  witness  is  cor- 
roborated. (Crane  &  MacMahon  (Inc.),  Case  No.  480,  III  these 
Dec.,  160.) 
Where  witnesses  testified  in  detail  at  the  trial,  their  testimony  will  not 
be  considered  as  contradicted  by  affidavits  filed  with  the  Board  of 
others  who  did  not  appear  for  cross-examination.  (Maddox  Table 
Co.,  Case  No.  1915.  Ill  these  Dec,  508.) 
Where  the  Government  notified  claimant,  who  was  then  performing 
Government  contracts  for  the  manufacture  of  woolen  trousers,  that 
thereafter  contracts  would  be  issued  only  after  the  submission  of 
bids,  and  claimant's  representative  talked  with  Lieut.  Mann,  of 
the  Quartermaster  Corps,  protesting  against  being  required  to  sub- 
mit bids,  and  claimed  that  Lieut.  Mann  told  him  that  his  factory 
would  be  kept  busy,  this  being  denied  by  Lieut.  Mann,  there  is 
no  agreement  on  the  i)art  of  the  Government  to  reimburse  claimant 
for  commitments  made.  (Modern  Pants  Co.,  Case  No.  2204,  III  these 
Dec,  203.) 
Where  claimant's  loader  ipakes  affidavit  that  a  carload  of  hay  con- 
tained a  certain  number  of  bales  of  a  certain  weight,  and  the  (Gov- 
ernment's agent  makes  affidavit  that  he  unloaded  the  hay  and  found 
that  the  car  contained  a  certain  smaller  number  of  bales  of  less  total 
weight,  claimant  has  not  proved  his  claim  for  imyment  for  the  differ- 
ence in  weight.     (Elmer  G.  Porter,  Case  No.  2325,  III  these  Dec,  528.) 
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EVIDENCE— Continued. 

Where  claimant's  witness  testified  that  the  Government  officer  gave 
him  an  oral  order  for  100,000  boxes,  and  the  Government  officer  posi- 
tively denied  it,  there  is  doubt  as  to  whether  or  not  there  was  an 
agreement.  (St.  Louis  Wood  Products  Co.,  Case  No.  1677,  III  these 
Dec..  200.) 
Where  claimant's  witness  testifies  that  a  quartermaster  officer  made  a 
certain  oral  agreement  which  that  officer  denies  having  made,  and 
his  denial  is  supported  by  circumstantial  evidence,  claimant  has 
failed  to  establish  the  fact  of  an  agreement.  (Henry  Sonnebom  & 
Co.,  Cases  Nos.  332,  334,  and  385,  III  these  Dec,  776.) 
Where  the  evidence  offered  in  support  of  a  claim  is  insufficient  to  show 
a  contract,  express  or  implied,  the  claimant  Is  not  entitled  to  relief 
by  reason  thereof  under  the  act  of  March  2,  1919.  (Southard  Con- 
tracting Co.,  Case  No.  2252,  III  these  Dec.,  868. ) 

See  also  CONTRACTS,  Anticipation  ;  CONTRACTS,  Fobmal. 
EXCESS  MATERIAL. 

8ee  BUSINESS  RISK. 
EXONERATION. 

See  SURETY. 
EXPEDITING   DELIVERIES. 

See  LIABILITY  OF  PARTIES. 

EXPENDITURES. 

EXPENDITUBES   IN    ANTICIPATION    OF   CONTRACT. 

See  CONTRACTS,  Anticipation. 
Expenditures  on  Faith  of  Contract. 

.See  CONTRACn?S,  Anticipation. 

EXPENSES. 

Expenses  After  No\t:mber  12,  1918. 

See  JURISDICTION. 
Expenses,  Experimental. 

See  COSTS,  Experimental. 
Expenses,  Extra. 

Where  a   formal  order  had  been  plven   for  airplane  propellers,  and 
later  a  request  for  the  shipment  of  five  propellers  for  a  special  pur- 
pose is  made,  claimant  is  entitled  to  no  adjustment,  even  If  It  was 
justified  in  treating  the  request  to  ship  as  an  additional  order,  If 
in  fact  it  incurred  no  expense  on  account  thereof  and  no  propellers 
were  made,  or  expense  incident  to  the  making  of  propellers  Incurred, 
after  the  receipt  of  the   letter  requesting  that   five  propellers  be 
shipped.     (Maddox  Table  Co.,  Case  No.  1915,  III  these  Dec..  508.) 
Where  under  a  partially  completed  clothing  contract  the  Government 
furnished  claimant  a  wrong  set  of  patterns  and  then  ordered  claim- 
ant to  work  over  the  garments  so  as  to  make  them  right,  thereby 
causing  claimant  extra  work,  there  Is  an  Implied  promise  to  pay  the 
reasonable  expense  of  the  extra  work.     (Slegal  &  Slegal,  Case  No. 
268,  III  these  Dec.,  498.) 
See  also  CONTRACTS,  Implied. 
Expenses  in  Anticipation  of  Contract. 
See  CONTRACTS,  Anticipation. 
Expenses,  Moving. 

See  AGENTS,  Authority  to  Bind  Government. 
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EXPENSES— C^oDtinueil. 
Expenses,  Overhead. 

Where  claimant  had  a  contract  to  suppty  400,000  yards  of  shock- 
absorber  cord  for  $199,360  and  such  contract  was  suspended  by  the 
Government  before  completion,  and  where  claimant  was  a  selling 
and  engineering  concern  and  incurred  practically  all  of  Its  expenses 
before  tlie  termination  of  the  contract,  claimant  is  entitled,  in 
addition  to  its  commitments,  to  reimbursem«it  of  its  expenditures  up 
to  but  not  exceeding  the  net  amount  it  would  have  received  if  the 
contract  hud  been  completed.  (The  Ohio  Rubber  Co.,  Case  No. 
1906,  III  these  Dec.,  233.)  • 

Where  claimant  had  a  contract  to  furnish  the  Government  200,000 
feet  of  shock-absorber  cord  for  $33,333.33,  and  such  -contract  was 
suspended  by  the  Government  before  completion,  and  where  claimant 
had  incurred  practically  all  of  its  expenses  before  the  termination 
of  the  contract,  claimant  is  entitled  in  addition  to  its  commitments 
reimbursement  of  its  expenditures  up  to  but  not  exceeding  the  net 
amount  it  would  have  received  if  the  contract  had  been  completed. 
(The  Ohio  Rubber  Co.,  Case  No.  1917,  III  these  Dec.,  317.) 

Where  the  War  Department  Claims  Board  provides  by  resolution  that 
the  claimant  company  shall  be  entitled  to  recover  overhead  expenses 
"  for  the  certain  and  definite  period  covered  by  the  termination 
clause?*  in  their  agreements,  and  during  which,  in  accordance  with 
the  agreements,  they  would  have  been  permitted  to  continue  pro<luc- 
tion."  the  resolution  is  within  the  powers  conferred  upon  the  War 
Department  Claims  Board  by  War  Department  G.  O.  No.  40  of  1919 
and  War  Department  Circular  2^  of  1919,  and  claimant  is  entitled  t*> 
overhead  in  accordance  with  the  resolution.  (The  Western  Electric 
Co.,  Case  No.  2189.  Ill  these  Dec.,  140.) 
t^ce  also  .7UUISDICTI0X. 
Expenses.  Ovkrtime. 

Where  claimant  employed  labor  overtime  in  i)erforming  a  formal  Gov- 
ernment contract,  su<?h  overtime  being  authorize<l  by  the  contract, 
and  the  contract  provides  for  extra  pay  in  case  of  overtime,  and  it 
ap|>ears  that  the  necessity  for  employing  overtime  labor  was  not  due 
to  any  neglect  on  the  part  of  the  contractor,  claimant  will  be  entitled 
to  be  reimbursed  foi-  the  amount  so  expended.  (Globe  Automatic 
Sprinkler  Co..  Case  No.  2271.  Ill  these  Dec,  216.) 

EXPEN SKS,    R EI  MBUKSKMENT. 

*  Where  a  manufacturer  operating  un<Ur  a  Government  contract  incurs 
expenses  in  erecting  a  new  factory  building  and  installing  new  ma- 
chinery therein  there  is  no  c)bligation  on  the  Government  to  reim- 
burse claimant  therefor  in  the  absence  of  an  agreement  to  that  effect. 
(Marsh  Manufacturing  Co.,  Case  No.  2226,  III  these  Dec,  994.) 
^ec  alMo  REIMBURSEMENT. 
Expenses,  Reset.lin(}. 

iSV'c  COSTS,  Reselling. 
Expenses,  Traveling. 

Sec  COSTS,  Legitimate. 
EXPERIMENTAL  COSTS. 

Sec  COSTS,  Experimental. 
EXPRESSION  OF  OPINION. 

See  CONTRACTS,  What  Constitutes. 
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EXTRA  EXPENSE. 

See  EXPENSES,  Extra. 
EXTRA  MATERIAL. 

Extra  Material  as  Result  of  Government  Requirements. 

f^ec  CONTRACTS,  Implied. 

F. 
PACILITIES. 

Where  claimant  had  a  contract  to  exaniine,  measure,  and  shrink  an 
indefinite  quantity  of  cloth  for  tlie  Government,  and  where  claimant 
was,  in  connection  therewith,  instructed  to  increase  its  facilities  and 
to  develop  a  greater  capacity  for  the  handling  of  all  Government- 
.  owned  material  to  be  used  in  the  manufacture  of  Army  clothing 
under  existing  contracts,  there  arose  an  implied  obligation  on  the 
part  of  the  United  States  Government,  under  the  act  of  March  2, 
1919,  to  save  claimant  harmless  on  this  loss  sustained  by  reason  of 
the  installation  of  such  facilities.  (Sigmund  Eisner  Co.,  Red  Bank, 
N.  J.,  Case  No.  2139,  III  these  Dec.,  367.) 
Where  at  the  time  of  making  such  contracts  the  parties  did  not  con- 
template that  additional  facilities  would  be  required  for  the  per- 
formance thereof  and  no  conversation  was  had  or  agreement  made 
with  reference  thereto,  the  Government  Is  under  no  obligation,  under 
the  act  of  March  2,  1919,  to  reimburse  claimant  the  expenditure^ 
made  In  connection  therewith.  (Hawthorn  Mills  (Ltd.),  Ca.se  No. 
408.  Ill  these  Dec.,  275.) 

See  also  CLAIMS,  Subcontractors;  CONTRACTS,  Anticipation; 
CONTRACTS,    Implied  ;    CONTRACTS,    What    Constitutes  ; 
CONTRACTS,  Written;  JURISDICTION;  RELEASE. 
Facilities,  Agreement  to  Pay  Amortization  on. 

Sec  AMORTIZATION. 
Facilities,  Amortization. 

See  AMORTIZATION. 
Facilities  Increased. 

Where  the  production  Division,  acting  for  Itself,  as  well  as  for  the 
'  Procurement  Division,  Induces  a  pistol  manufacturer  to  increase  its 
facilities  preparatory  to  taking  on  large  contracts  for  the  manufac- 
ture of  pistols,  and  the  manufacturer  complies  with  said  request,  and 
the  orders  are  not  placed  by  reason  of  the  armistice,  there  is  an 
agreement  on  the  part  of  the  Government  within  the  purview  of  the 
act  of  March  2.  1919.  (Manning,  Maxwell  &  Moore  (Inc.),  Case  No. 
1522,  III  these  Dec,  345,  arnl  Pratt  &  Whitney  Co.,  Case  No.  594, 
III  these  Dec.  4.')0.) 
Where  nuthorize<l  reprenentatlves  of  the  Procurement  and  Production 
Divisions  jointly  consider  and  decide  that  a  manufacturer  shall  forth- 
with increase  its  facilities  for  machining  shells,  and  it  is  instructed 
so  to  do  by  an  authorized  agent  of  the  Production  Division  and  as- 
sured that  it  will  receive  large  contracts,  and  it  does  so  increase  its 
facilities  and  does  not  receive  the  contracts  owing  to  the  termination 
of  the  war.  there  Is  an  agi'cement  within  the  purview  of  the  act  of 
March  2,  1919,  between  claimant  and  an  authorized  agent  of  the  Gov- 
ernment whereby  claimant  Is  entitled  to  be  reimbursed  expenditures 
so  made.  (Spang  &  Co.,  Case  No.  1526,  III  these  Dec,  178.) 
Facilities,  Special. 

See  CONTRACTS,  Construction. 
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Facilities,  Unamortized. 

See  AMOUTIZATION. 
FAILURE  TO  AWARD  CONTRACT,  DAMAGES. 

t^ec  DAMAGES. 
FAIR  VALUATION. 

See  QUANTUM  MERUIT. 
FEDERAL  TRADE  COMMISSION,  PRICE  REVISION. 

See  PRESIDENT,  Powers. 
FIRE  DESTRUCTION. 

See  LIABILITY  OF  PARTIES. 
FOOD  ADMINISTRATION. 

Food  Administration  Bulletin. 

See  INTEREST,  on  Claims  Against  Government. 
Food  Administration  Requisition. 

Sec  AGENTS,  Authority  to  Bind  Government. 
FORMAL  CONTRACT. 

See  CONTRACTS,  Formal. 

a. 

GENERAL  ORDER  103. 

See  CONTRACTS,  Formal. 
GOVERNMENT. 

Govkrnment  Contract  with  Subcontractor. 

See  CLAIMS,  Subcontractors. 

(iOVERNMENT  INTERFERENCE  WITH   CONTRACT. 

Sec  CONTRACTS,  Inteference. 

(JOVERNMENT  NEEDS,    RePREvSENTATION. 

See  CONTRACTS,  Implied. 

I. 

IMPLIED  CONTRACT. 

Sec  CONTRACTS,  Implied. 
IN( CORPORATION  OF  DOCUMENTS  IN  CONTRACTS  BY  REFERENCE. 

Sec  CONTRACTS,  Construction. 
INCREASED  COST  OF  PRODUCTION. 

See  CH>NTRACTS,  Suspension. 
INCREASED  FACILITIES. 

Sec  FACILITIES,  Increased. 
INCREASED  WAGES  PAID  BY  SUBCONTRACTOR. 

Sec  CLAIMS,  Subcontractors. 
INFORMAL  AGREEMENT  TO  TAKE  P:NTIRE  OUTPUT, 

Sec  AGENTS,  Authority  to  Bind  Government. 
INFORMAL  CONTRACT. 

See  CONTRACTS,  Informal. 
INFORMAL  ORDER. 

See  CONTRACTS,  Informal. 
INFORMAL  PRESENTATION  OF  CLAIM. 

See  CLAIMS,  Filing. 
INITIAL  UNABSORBED  OVERHEAD  EXPENSES. 

See  EXPENSES,  Overhead. 
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INSPECTION,  MISSING  PARTS. 

See  CONTRACTS,  Implied. 
INSTRUCTIONS. 

Instbuctions  to  Make  New  Subcontract. 

See  CONTRACTS,  Implied. 
Instructions  to  Proceed  Without  Waiting  fob  Fobmal  Contract. 
See  AGENTS,  Authority  to  Bind  Government. 
INSURANCE. 

Insurance,  Public  Liability. 

If  after  a  contractor  lias  taken  out  public  liability  insurance,  with  the 
approval  and  under  direction  of  the  contracting  quartermaster,  and 
before  the  formal  contract  is  executed,  it  receives  a  letter  from  the 
officer  in  charge  of  cantonment  construction  notifying  it  that  the 
Government  would  carry  its  own  public  liability  risk,  and  the  formal 
contract  provides  that  such  insurance  as  the  contracting  officer  may 
require  or  approve  shall  be  included  as  part  of  the  cost  of  construc- 
tion, and  the  contracting  officer  does  not  approve  or  require  such 
Insurance,  the  contractor,  if  the  insurance  Is  subject  to  cancellation, 
is  only  entitled  to  reimbursement  of  the  cost  thereof  from  the  date  of 
the  policies  up  to  and  Including  the  date  of  the  letter,  including  the 
expense  of  canceling  the  policies  at  short  rates.  (Fred  T,  Ley  &  Co. 
(Inc.),  Case  No.  741,  III  these  Dec.,  880.) 
See  also  AGENTS,  Authority  to  Bind  Go\'ernment. 
INTENTION  OF  PARTIES. 

The  provisions  of  a  contract  will  be  construed  in  the  light  of  the  purpose 

for  which  they  were  inserted,  and  a  literal  construction  which  defeats 

the  intention  of  the  parties,  as  evidenced  by  said  provisions,  will  not 

be  upheld.     (Heine  Chimney  Co.^  Case  No.  2160.  Ill  these  Dec,  900.) 

INTEREST. 

Interest  in  Absence  of  Stipulation. 

Where  deliveries  of  oats  formerly  contracted  for  are  suspended  for 
six  weeks,  there  being  no  agreement  that  the  Government  should 
pay  Interest  during  the  time  of  such  suspension,  there  Is  no  liability 
on  the  part  of  the  Government  to  pay  interest.     (Bluff  City  Grain 
Co.,  Case  No.  2349,  III  these  Dec,  102.) 
Where  the  Government  delays  payment  for  goods  delivered  to  it  under 
purchase  orders  for  a  period  not  anticipated  by  the  contractor,  the 
Government  is  not  liable  for  damages  or  Interest  on  account  of  such 
delay.     (E.  C.  Gatlin  Importing  Co.,  Case  No.  661,  III  these  Dec, 
757.) 
Interest  on  the  amount  of  a  claim  against  the  Government  can  not  be 
allowed   in   the  absence  of  special  agreement  or  express  statute. 
(Pressed  Steel  Car  Co.,  Case  No.  2017,  III  these  Dec,  384.) 
Under  section  1901,  Revised  Statutes,  no  interest  Is  payable  on  any 
claim  against  the  United  States  "  up  to  the  time  of  the  rendition 
of  judgment  thereon  by  the  Court  of  Claims,  unless  upon  a  contract 
expressly    stipulating    for    the    payment    of    Interest."     (West    La 
Fayette  Manufacturing  Co.,  Case  No.  554,  III  these  Dec,  886). 
Interest  on  Claims  Against  Government. 

Where  by  action  of  the  Food  Administration,  ratified  and  adopted  by 
the  Secretary  of  War,  15  per  cent  of  claimant's  1918  pack  of  cannetl 
goods  was  taken  for  the  use  of  the  Army  and  it  was  provided  that 
from  a  fixed  date  Interest  at  < 


6  per  cent  should  be  allowed,  ^^^^R^^^pp 
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entitled  to  such  interest.     (Fuller  Canneries  Co.,  Cose  No.  1479,  III 
these  Dec.,  809.) 

Where  bulletins  Issued  by  the  United  States  Food  Administration 
provide  for  the  payment  of  insurance  and  storage  from  December 
1,  1918,  on  goods  not  ordered  supplied  prior  to  that  date,  with  in- 
terest from  December  1,  1918.  on  payments  made  therefor  after 
that  date,  and  such  bulletins  were  adopted  by  the  War  Department, 
purcha.*^  orders  thereafter  issued  by  the  War  Department  for  allot- 
ments made  by  the  United  States  Food  Administration  are  subject 
to  the  provisions  of  such  bulletins.  (Fuller  Canneries  Co.,  Case  No. 
1200,  III  these  Dec,  835.) 

Where  the  purchase  order  requires  that  "All  goods  must  be  satisfac- 
tory to  the  purchasing  quartermaster  "  and  by  reason  of  claimant's 
refusal  to  accept  the  quartermaster's  grading  shipments  are  delayeci, 
interest  will  be  allowed  only  from  the  date  when  it  accepted  the 
quartermaster's  grading  (in  this  case  Jan.  4,  1919).  and  storage  and 
insurance  will  be  allowed  only  from  the  date  when  the  claimant 
notified  the  (Government  that  the  goods  were  ready  for  shipment  (in 
this  case  Jan.  27.  1919).  (Fuller  Canneries  Co.,  Case  No.  1200, 
III  these  Dec.,  835.) 

Where,  under  a  formal  contract  for  certain  articles,  it  was  providetl 
that  the  (Government  was  to  pay  for  increased  facilities,  and  the 
Government  agree<l  in  writing  to  pay  interest  on  money  advanceil 
by  the  contractor  for  these  facilities  for  periods  beyond  the  time 
specified  under  the  formal  (H>ntnict,  the  contractor  is  entitled  to  in- 
terest even  though  the  formal  contract  contained  no  provision  regard- 
ing interest.  (Singer  Manufacturing  (\).,  Case  No.  1803,  III  these 
Dec.,  833.) 

A  resolution  of  the  War  Department  Claims  Board  of  February  19, 
1919,  autliorizes  the  allowance  of  interest  on  capital  "tied  up"  in 
articles  of  process  and  from  the  time  of  susi)ension  to  date  of  settle- 
ment.    (The  Western  Electric  Co.,  Case  No.  2190,  III  these  Dec.  145.) 
fice  alfto  CONTRACTS,  Constriction  ;  Watvkr. 
INTERFERENCE  WITH  ANOTHER'S  C()NTRA(^TS. 
See  CONTRACTS,  Interference. 

J. 

JURISDICTION. 

Where  a  contract  was  amended  by  settlement  contract  and  an  award 
was  made  thereunder,  and  claimant  accepted  the  award,  the  power 
of  the  Secretary  of  War  to  further  amend  the  contract  ceased. 
(Alcohol  Products  Co.,  Case  No.  a^7.  III  these  Dec,  535.) 

Where  but  one  question  is  raised  by  an  appeal,  this  board  is  not  au- 
thorized to  consider  alternative  relief,  .suggested  by  claimant  for  the 
first  time  before  this  board,  but  the  denial  of  such  alternative  relief 
will  not  preclude  It  from  presenting  such  claim  to  the  proper  claim» 
board.     (Anniston  Steel  Co.,  Case  No.  2248,  III  these  Dec,  862.) 

Where  claimant  voluntarily  entered  into  an  agreement  with  the  Gov- 
ernment to  move  its  plant  from  one  building  to  another  because  the 
Government  desired  the  use  of  the  former  for  another  Government 
contractor,  and  claimant's  building  along  with  other  buildings  were 
afterwards  commandeered  by  the  Government,  the  jurisdiction  of 
this  Board,  under  the  act  of  March  2,  1019,  is  not  ousted  by  the 
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Jurisdiction  of  the  Board  of  Appraisers  under  the  commandeering 
order.  The  fact  that  claimant  has  presented  claims  to  both  boards 
makes  no  difference,  since  the  awards  may  be  coordinated  to  prevent 
duplication  of  payment  of  any  Item.  (Bijur  Motor  Appliance  Co., 
Cases  Nos.  1215,  1622,  1623,  and  1624  combined  under  No.  1215,  III 
these  Dec.,  850.) 

The  Secretary  of  War  has  no  jurisdiction  to  adjust  a  claim  upon  a 
validly  executed  contract,  for  unliquidated  damages  arising  from 
delay  in  performance  caused  by  the  Government,  where  the  contract 
has  been  performed  and  claimant  has  been  paid  the  amount  provided 
In  the  contract.     (The  Bloch  Co.,  Case  No.  2297,  III  these  Dec,  748.) 

Where  a  procurement  information  card,  which  in  Ordnance  Department 
practice  precedes  the  procurement  order,  but  no  procurement  order, 
was  issued,  and  articles  are  manufactured  and  delivered  to  the  Gov- 
ernment, and  accepted  by  it,  the  Ordnance  Department  has  no  au- 
thority to  issue  a  Form  C  certificate,  as  claim  is  Class  B.  (The 
Detroit  Chemical  Works,  Case  No.  1643,  III  these  Dec,  874.) 

Where  the  Government  notifies  claimant  that  Its  formal  contract  is  can- 
celed, and  the  contract  contains  no  cancellation  clause,  and  claimant 
does  not  accept  cancellation,  bnt  insists  repeatedly  that  the  contract 
should  not  be  cancelwl.  the  contract  Is  still  In  existence  to  the  extent 
that  the  Secretary  of  War  still  has  jurisdiction  to  enter  Into  a  settle- 
ment contract.  (The  Engel  Aircraft  Co.,  Case  No.  2360,  III  these 
Dec,  283.) 

Since  the  power  of  the  Secretary  of  War  to  settle  a  formal  contract  by 
supplemental  agreement  depends  upon  the  existence  of  the  contract, 
the  completion  of  the  contract  renders  such  settlement  impossible. 
(Engle  &  Hevenor,  Case  No.  1564,  III  these  Dec,  774.) 

Claimant  is  not  entitled  to  an  adjustment  for  additional  overhead  re- 
sulting from  the  failure  of  the  Government  to  furnish  mliterial  within 
a  reasonable  time,  as  such  an  item  would  be  in  the  nature  .of  un- 
liquidated damages  growing  out  of  the  breach  of  the  contract.  Since 
the  contract  was  fully  performed,  and  payment  for  the  armor  made 
and  accepted,  the  contract  will  be  considered  closed  and  can  not  be 
revived  by  the  Secretary  of  War  for  the  purpose  of  allowing  addi- 
tional overhead  charges.  (Ford  Motor  Co.,  Case  No.  615,  III  the.se 
Dec,  679.) 
.Unless  a  final  awarrl  by  a  bureau  board  to  a  contractor  Is  made,  an 
additional  claim  based  on  a  claim  of  a  subcontractor,  which  was  over- 
looked in  presenting  previous  claims,  may  be  considered  by  a  bureau 
board.  (Ford  Motor  Co.  and  Taft-Pierce  Manufacturing  Co.,  Case 
No.  2300,  III  these  Dec,  542.) 

Although  an  appeal  from  a  claims  board  may  not  be  taken  after  20 
days,  yet  it  will  be  considered  by  the  Board  of  Contract  Adjustment 
if  taken  within  a  reasonable  time  after  the  adverse  decision  by  the 
bureau  board.  (Ford  Motor  Co.  and  Taft-Pierce  Manufacturing  Co., 
Case  No.  2300,  III  these  Dec.  542.) 

This  board  can  not  take  Jurisdiction  of  a  claim  under  the  act  of  March 
2,  1919,  filed  on  December  12,  1919.  (Franklin  Knitting  Mills,  Case 
No.  1763,  III  these  Dec,  128.) 

Where  goods  specified  in  such  Quartermaster  General's  purchase  orders 
are  delivered  and  paid  for,  the  contracts  are  terminated,  and  this 
board  can  make  no  award  on  the  basis  of  such  contracts 
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liquidatcHl  damages.     (E.  C.  Gatlin  Importing  Co.,  Case  No.  661,  III 
these  Dec,  757.) 

The  Board  of  Contract  Adjustment  has  no  Jurisdiction  to  grant  re- 
lief to  claimant  for  damages  growing  out  of  a  formal  contract  fully 
perf(>rmed.  (High  Clotliing  Co.  (Inc.),  Ca>e  No.  471,  III  these 
Dec,  935.) 

When  the  telegram  is  dated  subsequent  to  November  12,  1918,  there  Is 
no  claim  for  adjustment  within  the  meaning  of  the  act  of  March  2, 
1919,  since  this  act  authorizes  only  the  adjustment  of  contracts 
*'  entered  into  during  the  present  emergency  and  prior  to  November  12, 
1918."     (Huttig  Sash  &  Door  Co.,  Case  No.  2425,  III  these  Dec,  928.) 

Where  claimant  had  a  formal  proxy-signed  contract  to  manufacture 
certain  articles  for  the  Government,  and  such  contract  has  been 
terminated  or  canceled  pursuant  to  order  of  the  Secretary  of  War,. 
the  Secretary  of  War  or  the  Board  of  Contract  Adjustment  ha» 
jurisdiction  under  the  act  of  March  2,  1919,  to  adjust  a  claim  arlsing^ 
out  of  the  termination  of  said  contract.  (C.  Kenyon  Co.  (Inc.), 
Case  No.  732,  III  these  Dec,  327.) 

The  Secretary  of  War  has  jurisdiction  under  the  act  of  March  2,  1919, 
to  adjust  a  proxy-signed  contract,  even  after  such  contract  has  been 
terminated.     (Harry  E.  Lazarus,  Case  No.  733,  III  these  Dec,  279.) 

In  the  absence  of  the  act  of  March  2,  1919,  the  power  of  the  Secretary 
of  War  to  settle  or  adjust  claims  against  the  War  Department  is 
limited  generally  to  two  classes  of  cases:  (a)  Those  which  arise 
upon  contracts  with  the  War  Department  executed  in  the  manner 
prescribed  by  Revised  Statutes,  or  in  the  manner  authorized  by  some 
excepticm  thereto;  (b)  to  the  recommending  to  the  Treasury  De- 
partment of  payment  upon  the  basis  of  quantum  meruit  or  quantum 
valebat  for  necessary  goods  and  services  actually  received  and  ac- 
cepte<l  by  the  War  Department.  (Lewis  Manufacturing  Co.,  Ca>:e 
No.  1713.  Ill  these  Dec,  914.) 

Board  has  no  jurisdiction  of  an  agreement  alleged  to  have  been  made 
about  August  22,  1919.  (William  H.  Lytell,  Case  No.  2293,  III  these 
Dec,  70.) 

The  War  Department  Board  of  Contract  Adjustment  has  no  jurisdiction 
of  claims  for  unliquidated  damages  growing  out  of  an  alleged  breach 
of  contract  when  such  contract  has  been  executed  in  the  manner  pro- 
vided by  law^.  If  the  agreement,  however,  upon  which  the  claim  Is 
founded  has  not  been  executed  In  the  manner  provided  by  law,  the 
Board  has  jurisdiction  to  exercise  such  judgment  and  discretion  In 
the  settlement  of  the  claim  as  the  merits  of  the  same  warrant.  (Act 
of  Mar.  2,  1919.)  (The  National  Laundry  Co.,  Case  No.  1,  III  these 
Dec,  585.) 

See  former  decision  of  the  Board,  Volume  III,  page  585.  (National 
Laundry  Co.,  Case  No.  1,  Rehearing,  III  these  Dec,  593.) 

Wbere,  after  the  termination  of  a  formal  contract,  a  claim  is  made 
for  unliquidated  damages  arising  from  the  failure  of  the  Government 
to  provide  certain  facilities  which  the  contract  obligated  the  Gov- 
ernment to  supply,  the  Secretary  of  War  has  no  power  to  adjust  the 
same.  (National  Laundry  Co.,  Case  No.  1,  Rehearing,  III,  these  Dec, 
593.)  , 

The  Secretary  of  War  and  this  Board  as  his  agent  have  jurisdiction  to 
reform  a  contract  in  a  ciear  case  of  mutual  mistake,  k>ecause  in  such 
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a  case  it  Is  a  part  of  the  contracting  power  of  the  Secretary  of  War 
to  restate  or  reform  the  first  effort  at  reducing  an  agreement  to 
writing  in  order  to  get  a  correct  statement  of  the  contact.  (Pahl-Hoyt 
Co.,  Case  No.  2230,  III  these  Dec.,  919.) 

If  there  was  such  an  agreement,  claimant  would  not  be  entitled  to 
recover  because  Its  only  obligations  or  expenses  Incurred  were  ad- 
mittedly of  date  of  November  14,  1918.  (St.  Louis  Wood  Products 
Co.,  Case  No.  1677,  III  these  Dec.,  200.) 

Where  an  informal  contract  was  entered  into  November  15,  1918,  the 
Secretary  of  War  has  no  authority  under  the  act  of  March  2,  1919, 
to  adjust  the  same.  (Scientific  Utilities  Co.  (Inc.),  Ca.se  No.  1967, 
III  these  Dec.,  39.) 

The  Secretary  of  War  and  the  Board  of  Contract  Adjustment  have  no 
jurisdiction  to  amend  the  formal  contract,  because  it  has  been  termi- 
nated by  performance.  ( Sewell-CHapp-Envelopes,  Case  No.  633,  III 
these  Dec.,  32.) 

The  Secretary  of  War  and  this  Board  have  no  jurisdiction  to  give  relief 
where  a  formal  contract  has  been  fully  performed.  (Henry  Sonne- 
bom  &  Co.  (Inc.),  Case  No.  333,  III  these  Dec.,  676.) 

Where  a  formal  contract,  in  accordance  with  a  provision  thereof,  was 
canceled  for  contractor's  default  by  the  (lovernnient,  a  claims  board 
has  no  jurisdiction  to  consider  a  claim  presented  l)y  the  contractor. 
(The  Starr  Piano  Co.,  Case  No.  1924,  III  these  Dec,  819.) 

Where  claimant  on  suspension  of  a  contract  was  orally  instructed  on 
November  12,  1918,  to  hold  Government  materials  until  removed  by 
the  Government,  the  Implied  agreement  for  payment  of  storage, 
based  upon  these  instructions,  was  made  too  late  to  come  within  the 
provisions  of  the  act  of  March  2,  1919.  (The  Sweets  Co.  of  America, 
Case  No.  2294,  HI  these  Dec.,  897.) 

Where  a  formal  contract  has  been  terminated,  the  damages  to  which 
the  contractor  is  entitled  by  reason  of  the  breach  by  the  United 
States  are  uncertain  and  unliquidated,  and  this  Board  has  no  juris- 
diction to  adjust  the  matter.  (United  Dlsi>osal  &  Recovery  Co., 
Case  No.  2397,  III  these  Dec.,  815.) 

See  also  AGENTS,  Attthority  to  Bind  Government;  CLAIMS, 
Amendment;  CLAIMS,  FrLiNo;  CLAIMS,  Subcontractors; 
CONTRACTS,  Aiter  Novemker  12,  1918  ;  CONTRACTS,  Breach  ; 
CONTRACTS,  Cancellation  ;  CONTRACTS,  Construction  ; 
CONTRACTS,  Formal;  CONTRACTS,  Nonperformance;  CON- 
TRACTS, Reformation;  CONTRACTS,  Supplemental ;  LOSS 
NOT  SUSTAINP^D. 

L. 
LABOR. 

Labor  and  Materials  for  Cost-Plt's  Agreement. 

i^ee  AGENTS,  Authority  to  Bind  Government. 
Labor  and  Materials  Used  in  Repair. 

Sec  COSTS,  Legitimate. 
Labor  Dispute  Clause. 

See  CONTRACTS,  Construction. 
Labor  Disputes. 

See  CONTRACJTS,  Construction. 
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LACK  OF  CONSIDERATION  IN  CONTRACTS. 

See  CONTRACTS,  Consideration. 
LATE  DELIVERIES. 

See  ACCEPTANCE. 
LAWSUITS,  COST  OF  DEFENDING. 

See  CONTRACTS,  Construction. 
LEASE,  AUTHORITY  TO  CONTRACT  FOR. 

See  AGENTS,  Authority  to  Bind  Government.  • 
LIABILITY. 

Liability,  Primary  and  Secondary. 

See  CONTRACTS,  Adjustment. 
Liability  of  Parties. 

Where  the  Government  hired  claimant's  teams,  plows,  and  other  equip- 
ment for  leveling  an  aviation  field  at  a  rental  that  included  the  feed 
and  care  of  the  mules,  but  for  claimant's  convenience  erected  stables 
for  same  on  the  field,  and  due  to  the  muddy  condition  of  the  stables 
some  of  the  mules  died  and  some  became  diseased,  in  the  absence  of 
an  agreement  by  the  Government  to  care  for  or  be  responsible  for 
claimant's  mules  and  equipment,  claimant  is  not  entitled  under  the  act' 
of  March  2,  1919,  to  reimbursement  on  account  of  such  mules  or  on 
account  of  stolen  equipment.  (Joseph  A.  Byrnes,  Case  No.  401,  III 
these  Dec,  209.) 
Where  a  fire  occurs  without  the  fault  or  negligence  of  the  contractor 
and  destroys  partly  finished  products  and  raw  material  purchased 
for  the  performance  of  the  contract,  the  loss  falls  on  the  United 
States  and  claimant  Is  entitled  to  be  reimbursed  the  cost  of  the  prop- 
erty destroyed.  (Canada  Wire  &  Cable  Co.  (Ltd.),  Case  No.  2319, 
III  these  Dec.,  236.) 
Where  claimant  had  on  hand,  at  the  time  of  the  armistice,  certain 
completed  articles,  and  it  is  not  shown  that  it  had  the  promise  of 
the  Government  for  any  specific  orders  for  same,  there  is  no  lia* 
blllty  on  the  part  of  the  Government  under  a  contract,  express  or 
implied,  for  the  value  of  said  articles  or  any  part  thereof.  (Gould- 
Mersereau  Co.,  Case  No.  367,  III  these  Dec.,  955.) 
Where  claimant  was  under  obligations,  by  a  formal  contract,  to  do 
certain  laundry  work  for  the  Government,  and  also  to  do  similar 
work  for  officers  and  enlisted  men,  at  prices  specified  In  the  con- 
tract, there  was  no  obligation  on  the  part  of  the  Government  to 
pay  claimant  for  services  i^endered  to  said  officers  and  enlisted  men 
or  to  collect  the  bills  for  said  services,  In  the  absence  of  a  pro- 
vision to  that  effect  In  the  contract.  (National  Laundry  Co.,  Case 
No.  1,  rehearing,  III  these  Dec.,  593.) 
Where  the  rules  and  regulations  of  ttie  Unite<l  States  Fuel  Adminis- 
trator provided  that  all  shipments  of  coal  be  subject  to  diversion 
on  ortlers  of  a  fuel  administrator  and  that  when  so  diverted  the 
person  receiving  the  coal  should  be  obliged  to  pay  the  shipper  therefor, 
and  where  the  claimant  on  orders  of  the  district  fuel  administrator 
at  Knoxville,  Tenn.,  shipped  a  car  of  coal  to  the  camp  quarter- 
master at  Macon,  Ga.,  for  the  United  States  Government  and  such 
shipment  was  diverted  by  the  local  fuel  administrator  at  Macon  to 
another  party,  such  shipment  will  be  presumed  to  have  been  made  in 
view  of  such  rules  and  regulations  and  that  claimant  thereby  agreed 
in  advance  of  such  shipment   that  the  coal  might  be  diverted  in 
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LIABILITY— Continued. 

transit  so  as  to  divest  liability  from  the  United  States  Government 
to  pay  therefor.  (North  Jellico  Coal  Co.,  Case  No.  666,  III  these 
Dec.,  720.) 

Where  claimant  entered  into  an  agreement  to  deliver  to  the  United 
States  Government  a  quantity  of  dehydrated  carrots  packed  in 
cans,  the  Government  Is  under  no  obligation  under  the  act  of  March 
2,  1919,  to  reimburse  the  claimant  for  loss  sustained  in  spoiled  vege- 
tables caused  by  delay  in  the  shipment  of  cans,  where  the  evidence 
fails  to  show  that  the  Governmwit  agreed  to  furnish  the  cans. 
(Penn  Yan  Cider  Co.,  Case  No.  2038,  III  these  Dec..  114.) 

Where  claimant  had  a  contract  for  the  delivery  of  cordwood,  after  the 
suspension  of  which  a  fire  occurred  and  destroyed  a  quantity  of 
wood,  which  claimant  had  cut  but  had  not  delivered,  the  loss  must 
be  borne  by  the  claimant,  since  the  title  to  the  wood  was  in  him 
and  there  was  nothing  to  bring  the  case  within  the  rule  that  where 
a  delivery  has  been  delayed  through  the  fault  of  one  of  the  parties 
the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss 
which  might  not  have  occurred  but  for  such  fault.  (A.  G.  Pickett, 
Case  No.  2302,  III  these  Dec.,  908.) 

See  also  AGENTS,  Authority  to  Bind  Government. 

LOSS. 

Loss  of  Power  to  Amend. 

See  JURISDICTION. 
Loss  not  Sustained. 

Claimant  is  not  entitled  to  relief  for  the  further  reason  that  after  the 
cancellation  it  used  the  materials  which  are  the  subject  of  this  claim 
in  its  conmierclal  trade  and  fails  to  show  any  loss.    (Philip  Carey  Co., 
Case  No.  1491,  III  these  Dec.,  1028.) 
Where  a  canner  is  instructed  to  retain  40  per  cent  of  Its  product  for 
the  use  of  the  Army,  and  upon  cancellation  of  such  Instructions  sells 
its  product  at  a  higher  price  than  that  fixed  by  the  Government,  . 
claimant  has  suffered  no  loss  and  therefore  is  not  entitled  to  relief 
under  the  act  of  March  2,  1919.     (The  Hawksbill  Cannery,  Case  No. 
1512,  III  these  Dec,  349.) 
Where  claimant  is  unable  to  show  that  any  work  was  done  under  an 
alleged  contract,  or  that  any  expenditures  or  commitments  were  made 
on  the  faith  of  the  contract,  claimant  is  not  entitled  to  relief  under 
the  act  of  March  2,  1919.    (Iron  King  Overalls  Co.,  Case  No.  2333,  III 
these  Dec.,  461.) 
See  also  CONTRACTS,  Nonperformance;  JURISDICTION. 


MAINTENANCE  AND  OPERATION  OF  COMMISSARY. 

See  COSTS,  Legitimate. 
MATERIAL. 

Material  on  Hand  Held  for  New  ('ontract. 

See  CONTROLLED  INDUSTRY. 
Material  Purchased  for  Canceled  Contract. 

See  CONTRACTS,  Cancellation. 
Materials  Purchased  in  Anticipation  of  Orders. 
See  CONTRACTS,  Anticipation. 
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MAXIMUM  FEE. 

See  CONTRACTS,  Co8T-Plus. 
MEASURE  OP  ADJUSTMENT. 

Sec  CONTRACTS,  Adjustment. 
MEDICAL  EXPENSE. 

See  COSTS,  Legitimate. 
MEETING  OF  MINDS. 

See  CONTRACTS,  What  Constitutes. 
MERGER. 

See  CONTRACTS,  Written. 
METHOD  OF  ADJUSTMENT. 

See  CONTRACTS,  Aiwustment. 
MISSING  PARTS,  INSPECTION. 

See  CONTRACTS,  Implied. 
MISTAKE. 

Mistake  in  Patterns. 

See  EXPENSES,  Extra. 
Mistake  in  Release. 

See  RELEASE. 
Mistake  in  Statement  of  Prior  Claim  Not  Fatal  to  Recovery. 

See  REIMBURSEMENT. 
Mistake,  Mx^tual. 

Where  a  contractor  and  a  Government  officer  agreed  that  a  formal 
contract  should  be  canceled  and  execute  a  cancellation  agreement 
under  a  mutual  mistake  of  fact,  both  parties  believing  that  no  ex- 
penses had  been  incurred  thereunder,  the  cancellation  agreement 
will  be  rescinded  and  the  original  contract  considered  as  subject  to 
settlejnent.  (Eastman  Kodalt  Co.,  Case  No.  2169,  III  these  Dec., 
831.) 

See  also  CONTRACTS,  Reformation. 
Mistake,  Unilateral. 

See  CONTRACTS,  Reformation. 
MODIFICATION  OF  CONTRACT.     * 

See  CONTRACTS,  Amendment. 
MUTUAL  MISTAKE. 

See  MISTAKE,  Mutual. 
MUTUAL  RELEASE. 

See  RELEASE. 


NATIONAL  DEFENSE,  COUNCIL  OF,  RECOMMENDATIONS. 

See  CONTRACTS,  Recommendation. 
NATIONAL  WAR  LABOR  BOARD,  DECISIONS. 

See  CX)NTRACTS.  Implied. 
NATIONAL  WAR  LABOR  BOARD,   RECOMMENDATIONS. 

See  AWARD,  Recommendation. 
NEGOTIATIONS. 

Negotiations  Merged  Into  Written  Contract. 

See  CONTRACTS,  Written. 
Negotiations  Only. 

Sec  CONTRACTS,  What  Constitutes.  /^^^^T^ 
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NEGOTIATIONS— <Jontlnued. 
Negotiation,  Subsequent. 

See  CONTRACTS,  Cancellation. 
NONCOMPLIANCE  WITH  PURCHASE  ORDER. 

See  CONTRACrrS,  What  Constitutes. 


ONE  DIVISION  ACTING  FOR  ANOTHER. 

See  AGENTS,  Authority  to  Bind  Government. 
ORAL  ORDER.  ! 

See  CONTRACTS,  Implied. 
ORDER,  ADDITIONAL.  ^ 

See  EXPENSES,  Extra.  .  .  j 

ORDERS,  ANTICIPATED. 

See  CONTRACTS,  Anticipation. 
ORDNANCE   DEPARTMENT,  AUTHORITY. 

-See  JURISDICTION.  . 

OVERHEAD. 

Overhead  Expense. 

See  EXPENSES,  Overhead. 
Overhead  Where  C^ontract  Terminated. 

See  JURISDICTION. 
OVERAGE,  RECOVERY. 

See  RELEASE. 
OVERRUN  BEYOND  CONTRACT  ALLOWANCE. 

See  QUANTUM  MERUIT. 
OVERTIME. 

See  EXPENSES,  Overtime, 

P. 
PART  PERFORMANC^E. 

See  REIMBURSEMENT. 
PARTIES.  MISTAKE  IN. 

See  SALES. 
PASSING  OF  TITLE. 

See  CONTRACTS,  Construction. 
PAYMENT  DELAY. 

See  INTEREST,  in  Absence  of  Stipulation. 

PAYMENT  OF  CLAIM  AFTER  FILING. 

See  CLAIMS,  Dismissed. 
PERFORMANCE,  SUBSTANTIAL. 

Where  claimant  substituted  the  cotton,  not  for  virgin  wool  as  permittee! 

in  the  revised  specifications,  but  for  wool  waste,  the  variation  was  so 

slight  as  not  to  bar  recovery.     Nor  does  the  fact  tliat  an  analysis 

showed  that  some  of  the  product  contained  15  per  cent  of  cotton  bar 

recovery.     (Bates  &  Innes  (Ltd.),  Case  No.  298,  III  these  Dec.,  262.) 

^See  also  CONTRAC^TS,  Amendment  ;  CONTRACTS,  Termination. 

PERMANENT.  AND  TEMPORARY  BUILDING  CONSTRUCTION. 

See  REIMBURSEMENT. 
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PLANT  EQUIPMENT. 

Plant  Equipment.  Depreciation. 

See  AMORTIZATION. 
Plant  and  Equipment,  "  Specially  Pbovided." 
See  CONTRACTS,  Anticipation. 
PREPARATION. 

Preparation  for  an  Anticipated  Contract. 

See  CONTRACTS,  Anticipation. 
Preparation  to  Perform  Contract. 

See  CONTRACTS,  Anticipation. 
PRESIDENT,  POWERS. 

Where  the  United  States  Fuel  Administrator,  as  an  agency  of  the 
President,  under  the  authority  vested  in  him  by  the  act  of  August 
10,  1917  (known  as  the  I^ever  Act),  made  certain  rules  and  regula- 
tions for  the  more  effective  enforcement  of  said  act,  such  rules  and 
regulations  have  the  force  and  eflfect  of  law.  (North  Jellico  Coal  Co., 
Case  No.  666,  III  these  Dec.,  720.) 
The  term  "  the  alwve  prices  are  subject  to  revision  by  the  Federal 
Trade  Conunlsslon  or  other  Government  body  "  used  in  a  contract  for 
the  manufacture  of  corrugated-steel  sheets  contemplates  an  equitable 
adjustment  or  revision.  Therefore,  where  the  claimant  purchased 
material  with  which  to  perform  his  contract  at  tlie  market  price 
prior  to  the  date  the  price  of  steel  was  reduced  by  order  of  the 
President,  which  material  Is  actually  used  In  the  manufacture  of  the 
goods  ordered,  the  action  of  the  President  In  fixing  the  price  of  cor- 
rugated-steel sheets  was  not  such  a  revision  as  was  comtemplated  by 
the  contract.  (Stark  Rolling  Mills  Co.,  Cases  Nos.  1658  and  2203, 
III  these  L>ec.,  813.) 
PRICE. 

Price,  Contract. 

Sec  (X)NTRACT  PRICE. 
Price  Fixed  in  Accordance  with  Agreement. 

See  PRICE  FIXING. 
Price  Fixing. 

Where  an  authorized  agent  of  the  Government  notified  claimant  that 
the  Government  would  require  12i  per  cent  of  Its  pineapple  pack  for 
the  season  of  1918,  and  invoices  should  be  made  and  payment  made 
on  the  basis  of  75  per  cent,  and  it  was  agreed  that  the  balance  of  the 
j)ayn  ent  should  be  made  according  to  a  definite  price  to  be  fixed  by 
the  Government  contracting  officer  on  the  basis  of  cost  plus  a  reason- 
able profit  as  ascertained  by  the  Federal  Trade  Commission,  and  the 
price  was  fixed  by  the  contracting  officer  In  accordance  with  agree- 
ment, the  claimant  will  be  required  to  accept  settlement  on  that  basis. 
(Hawaiian  Cannlers  Co.  (Ltd.),  Case  No.  1989,  III  these  Dec,  426.) 
Price  Revision  by  Federal  Trade  Commission. 
See  PRESIDENT,  POWERS. 
PRIMARY  AND  SECONDARY  LIABILITY. 
See  CONTRACTS,  Adjustment. 
PRIOR  COMMITMENTS.  ^ 

See  CONTRACTS.  Anticipation. 
PRIVITY  OF  CONTRACT. 
See  SALES. 
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PRODUCTION. 

pEODucnoN,  Continuous. 

See  CONTRACTS,  Impued. 
PBODUcnoN,  Stimulation. 

See  CONTRACTS,  Anticipation. 
PROFITS. 

Pbofits,  Net. 

Under  an  express  oral  contract  that  the  Government  should  pay  such  a 
price  for  materials  delivered  as  would  secure  the  contractor  a  net 
profit  of  25  cents  per  ton,  in  determining  such  profit  due  allowance 
must  be  made  for  expenditures  for  special  facilities  ordered  by 
the  Government  or  made  necessary  by  its  requirements  and  .worth 
less  to  claimant  than  their  cost.  (Charlestown  Sand  &  Gravel  Co.^ 
Case  No.  2166,  III  these  Dec,  615.) 
Pbofits,  Pkospective. 

Where  a  claim  is  based  upon  the  suspension  of  a  Government  contract 
prospective  profits  will  not  be  allowed.     (Alcohol  Products  Co.,  Case 
No.  a57.  III  these  Dec,  535.) 
Prospective  profits  can  not  be  recovered  upon  the  uncompleted  portion 
of   an   Informal    contract   with    the   Government   which    has   been 
suspended.     (American  Can  Co.,  Case  No.  2216,  III  these  Dec,  351.) 
See  also  CONTRACTS,  Adjustment. 
PROMISE. 

Promise  of  Award. 

See  AWARD,  Recommendation. 
Promise  of  Contract.  • 

See  CONTRACTS,  Promise. 
Promise  of  Recommendation  if  Article  Approved. 
See  CONTRACTS,  Promise. 
PROSPECTIVE  PROFITS. 

See  PROFITS,  PROSPEcnMC. 
PROVISIONAL  PRICE. 

See  CONTRACT  PRICE. 
PROXY-SIGNED  CONTRACTS. 

See  JURISDICTION. 
PUBLIC  LIABILITY  INSURANCE. 

See  INSURANCE,  Public  Liability. 
PURCHASE  ORDERS. 

Where  a  purchase  order  is  issued  after  the  delivery  of  goods  under  an 
infornittl  contract  it  is  of  no  effect  except  as  evidence  of  the  aj?ree- 
ment.     (Thomas  Roberts  &  Co.  (Factors  for  W.  S.  Davidson),  Case 
No.  1606,  III  these  Dec,  731.) 
W^here  a  purchase  order  does  not  come  within  the  exceptions  to  United 
States  Revised  Statutes,  section  3744,  as  found  In  United  States  Com- 
piled Statutes  (5853b,  and  the  regulations  made  in  compliance  there- 
with, it  is  itself,  when  accepted,  an  informal  agreement.     (Thomas 
Roberts  &  Co.  (Factors  for  W.  S.  Davidson),  Case  No.  1606,  III  these 
Dec,  731.) 
See  also  CONTRACTS,  Formal;  CONTRACTS,  Informal. 
PURCHASE  ORDER,  NONCOMPLIANCE. 

Sec  CONTRACTS,  What  Constitutes. 
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QUANTUM  MERUIT. 

Where  goods  oMered  are  not  accepted  there  can  be  no  settlement  on 
a  quantum  meruit  basis.  (Huttlg  Sash  &  Door  Co.,  Case  No.  2425, 
III  these  Dec..  928.) 

Where  claimant  had  the  right  to  sell  certain  articles  at  certain  Govern- 
ment-fixed prices  or  otherwise,  or  to  hold  the  same  in  anticipation  of 
commandeering  proceedings  by  the  Government,  and  claimant  elected 
to  hold  the  same,  and  the  Government  did  not  commandeer  the  arti- 
cles, and  afterwards  all  Government  restrictions  upon  the  sale  of  the 
articles  were  removed,  there  was  no  delivery  or  acceptance  of  said 
articles  by  the  United  States  which  would  authorize  the  Secretary 
of  War  to  recommend  payment  for  the  same  upon  a  quantum  meruit ; 
and  no  agreement  or  obligation  created  on  the  part  of  the  Govern- 
ment which  the  Secretary  of  War  would  have  any  right  to  pay  or 
discharge.    (Lewis  Mfg.  Co.,  Case  No.  1713,  III  these  Dec.,  914.) 

Where  the  Government  accepts  an  overrun  on  a  formal  contract  greater 
than  that  allowed  by  its  terms,  the  surplus  over  the  average  allowed 
by  the  contract  should  be  paid  for  at  the  contract  price  by  the  Issue 
of  a  certificate  of  fair  value.  (J.  Thompson  Rlday  &  Son  Co.,  Case 
No.  360.  Ill  these  Dec,  763.) 

Where  claimant  rendered  services  and  furnished  material  In  receiving, 
storing,  and  packing  for  shipment  certain  supplies  for  the  overseas 
army,  the  United  States  Government  having  received  the  benefit  of 
such  services  and  material,  is  obligated  to  compensate  the  claimant 
•        for  the  reasonable  value  thereof,  and  where  claim  was  filed  too  late 
for  adjustment  under  the  act  of  Marcli  2,  1919,  adjustment  must  be 
made  under  section  368,  Complied  Statutes,  In  the  Treasury  Depart- 
ment, by  the  use  of  the  certificate  of  fair  value,  under  Savage  Arms 
Co.  Case,  25  Comp.  Dec.  529.     (York  Manufacturing  Co.,  Case  No. 
2279,  III  these  Dec,  59.) 
See  also  CONTRACTS,  Interference;  QUANTUM  VALEBAT. 
'QUANTUM  VALEBAT. 

Where  after  settlement  of  a  suspended  formal  contract  claimant  dis- 
covers materials  which  were  through  Its  own  mistake  omitted  from 
the  settlement,  and  the  Government  thereafter  orders  and  accepts 
deliver^'  of  such  materials,  claimant  is  entitled  to  be  paid  the  rea- 
sonable value  of  said  materials,  and  a  certificate  of  fair  value  should 
be  issued  to  facilitate  payment  by  the  Treasury  Department.  (Eng- 
lish &  Merslck  Co.,  Case  No.  2376,  III  these  Dec,  1035.) 

Where  a  purchasing  agent  at  the  Watertown  Arsenal  called  claimant 
by  telephone  and  ordered  174  feet  of  steel,  and  told  claimant  that  the 
order  number  would  be  646,  and  claimant  proceeded  to  fill  the  order, 
and  afterwards  received  a  written  order,  No.  1484,  for  a  similar 
quantity  of  steel,  and  proceeded  to  fill  that  one  as  a  second  order, 
claimant  was  justified  under  the  clrcum.stances  In  considering  the 
second  order  as  an  additional  Independent  order.     (Hawkrldge  Bros. 
Co.,  Case  No.  1960,  III  these  Dec,  471.) 
See  also  QUANTUM  MERUIT. 
QUARTERMASTER  GENERAL'S  PURCHASE  ORDER. 
See  CONTRACTS,  Formal. 
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QUASI  CONTRACTS. 

Where  a  contract  for  the  manufacture  of  munitions  provides  that  the 
Government  will  furnish  certain  of  the  component  materials  "  with- 
out cost  to  the  contractor,"  and  that  such  materials  should  be  con- 
signed to  the  Government  inspector  at  claimant's  plant,  but  the 
materials  were  consigned  to  claimant  direct,  and  large  demurrage 
charges  accrued  thereon,  which  the  railroad  company  charged  claim- 
ant, and  which  it  was  necessary  for  claimant  to  pay,  claimant  Is 
entitled  to  reimbursement  of  the  sum  so  paid  where  such  charges 
did  not  result  from  neglect  of  claimant,  because  of  a  quasi  contrac- 
tual obligation  raised  by  the  payment  by  it  of  a  Government  obliga- 
tion.     ( Eddystone  Munitions  Co.,  Case  No.  2020,  III  these  Dec.,  1000. ) 

Where  claimant  received  a  compulsory  order  issued  under  section  120 
of  the  National  Defense  Act  of  June  3,  1916,  requiring  claimant  to 
deliver  to  the  Government  all  toluol  manufactured  between  certain 
dates,  and  the  order  was  suspended  during  the  named  period,  there 
vWas  a  contract  implied  in  law  by  which  the  Government  was  bound 
to  take  all  claimant's  toluol  -produced  during  the  entire  period.  This 
contract  is  within  the  provisions  of  the  act  of  March  2,  1919,  and 
is  to  be  adjusted  in  accordance  with  the  act  and  the  regulations 
issued  thereunder.  (The  Peoples  Gas  Light  &  Coke  Co.,  Case  No. 
1737,  III  these  Dec.,  664.) 

See  also  CONTRACTS.  Impijed. 


RAW  MATERIALS,  TITLE  PASSING. 

See  CONTRACTS,  Construction. 
RECEIVING  CHECK. 

See  CIjAIMS,  Subcontbactobs. 
RECOMMENDATION. 

Recommendation  by  Council  of  National  Defense. 

See  CONTRACTS,  Recommendation. 
Recommendation  I>oes  Not  Constitute  a  Contract. 

See  CONTRACTS,  What  C<)nstitutes. 
Recommendation  of  Award. 

See  AWARD,  Recommendation. 
Recommendation  of  (^ontract. 

See  CONTRACTS,  Recommendation. 
RECOVERY  P^OR  REJECTED  ARTICLES  IN  EXISTENCE. 

See  REIMBl^RSEMENT. 
REFORMATION  OF  CONTRACT. 

Sec  C()NTRA(^TS,  Reformation. 
REFUSAL  TO  SIGN  C0NTRAC:T. 

See  CONTRACTS,  What  Constitutes. 
REIMBURSEMENT. 

There  can  be  no  recovery  for  existing  articles  rejected  within  the 
terras  of  the  contract  in  accordance  with  the  decision  of  the  repre- 
sentative of  the  Chief  of  Onlnance.  (Anniston  Steel  Co.,  Case  No. 
2247,  III  these  Dec.,  767.) 
There  may  be  circumstances  under  which  a  claim  based  on  a  subron- 
Iract  will  not  be  l>arred.  although  claimant  may  have  stated  in  a 
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REIMBURSEMJENT— Continued. 

former  claim,  filed  witli  a  claims  board  and  allowetl  by  it,  that  the 
amount  thereon  claimed  representeil  full  and  complete  payments  to 
vendors  and  subcontractors  and  all  claims  that  they  may  have 
against  claimant  on  account  of  the  contract  upon  which  claim  is 
basetl.  (Ford  Motor  Co.  and  Taft-l*ierce  Manufacturing  Co.,  Case 
No.  2300,  III  these  Dec,  542.) 

Where  claimant  was  instructed  by  the  Government  to  procure  imme- 
diate construction  at  Government  expense  of  an  inexpensive  tem- 
porary building  for  assembling  monoplanes,  and  owing  to  difficulty 
and  delay  involved  in  procuring  materials  for  such  a  building  claim- 
ant procured  the  construction  of  a  permanent  building,  there  was  an 
agreement  within  the  meaning  of  the  terms  of  the  act  of  March  2, 
1919,  under  which  claimant  is  entitled  to  reimbursement  to  the  extent 
of  the  cost  of  such  a  temporary  building  at  the  time  the  instructions 
were  given,  less  its  present  salvage  value.  (Motor  Products  Corp., 
Case  No.  1572,  III  these  Dec,  219.) 

Where  claimant  was  performing  Government  contracts  and  was  asked 
to  take  another  contract  for  40,000  yards  of  chevron  backing  felt,  and 
to  enable  It  to  take  this  contract  claimant  was  relieved  of  further 
performance  of  one  of  its  other  contracts,  and  an  award  was  made 
for  the  new  contract,  and  claimant  retained  sufficient  material  to 
perform  the  new  contract,  claimant  will  be  entitled  to  recover  loss 
on  material  so  retained.  (S.  Stroock  &  Co.,  Case  No.  90,  III  these 
Dec,  359.) 

Where  claimants  complie<]  with  the  request  of  the  Air  Service  officers 
and  began  the  constructi(m  of  the  building,  and  afterwards  are  noti- 
fied by  such  officers  to  stop  such  construction,  as  the  Government 
would  not  enter  into  the  lease,  claimants  are  not  entitled  to  reim- 
bursement "of  the  exi)enses  incurred.  (Walker  &  Johnson,  Case  No. 
1931,  III  these  Dec,  877.) 

Whei^  the  United  States  (lovernment  agreed  to  furnish  claimant  pur- 
chasers for  500,000  pounds  of  yarn,  the  consideration  for  the  agree- 
ment being  the  promI.se  of  claimant  to  furnish  the  yarn  to  certain 
manufacturers  doing  Government  work,  the  United  States  Govern- 
ment is  under  obligation,  under  the  act  of  March  2,  1919,  to  reim- 
burse claimant  for  its  loss  in  expenditures  necessarily  made  in  pre- 
paring the  portion  of  such  yarn  for  which  no  purchasers  were  fur- 
nished. (Wellington,  Sears  &  Co.,  as  Agents  for  Hamilton  Woolen 
Co.,  Case  No.  345,  III  these  Dec,  412.) 

Where,  under  such  an  agreement,  a  purchaser  Is  produced  who  con- 
tracts with  claimant  to  buy  200,(KK)  pounds  of  yarn  but  only  takes 
75,000  pounds  thereof,  the  United  States  Government  is  under  no 
obligation,  under  the  act  of  March  2,  1919,  to  claimant,  by  reason  of 
the  failure  of  such  purchaser  to  perform  its*  contract  with  claimant. 
(Wellington,  Sears  &  (^o.  as  agents  for  Hamilton  Woolen  Co.,  Case 
No.  345,  III  these  Dec,  412.) 

See    also    AGENTS.    ArTHORiTY    to    Bind    Gontsrnment;    CON- 
TIIACTS,  Anticipation:  CONTRACTS,  Implied;   EXPENSES,, 
Reimbursement  ;   REJECTIONS. 
REINSTATEMENT  OF  SUSPENDED  CONTRACT. 
See  CONTRACTS,  Suspension. 
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BBJBOTIONS. 

Where,  under  a  contract  providing  for  the  inspection  of  manufactured 
articles  and  rejection  of  those  found  to  be  defective  (the  decision  of 
the  Chief  of  Ordnance  or  his  representative  to  be  final),  an  inspector 
rejects  certain  articles  and  an  appeal  is  talcen  to  higher  authority, 
but  the  articles  are  destroyed  by  claimant,  there  can  be  no  recovery 
for  such  destroyed  articles  because  at  a  subsequent  date  the  repre- 
sentative of  the  CJhief  of  Ordnance  lays  down  a  standard  under 
which  such  articles  would  probably  have  been  accepted.  (Anniston 
Steel  Co.,  Case  No.  2247,  III  these  Dec.,  767.) 
See  also  REIMBURSEMENT. 
RELEASE. 

Release  of  prime  contractor  also  releases  the  Government.  Where  the 
subcontractor,  having  no  contractual  relations  with  the  Government 
in  the  matter,  releases  the  prime  contractor  from  all  liability  he  can 
not  thereafter  obtain  relief  from  the  Government  under  the  act  of 
March  2,  1919.  (Franklin  Knitting  Mills,  Case  No.  1763,  III  these 
Dec.,  128.) 
Where  the  parties  to  a  contract  signed  a  supplemental  agreement  in 
which  the  contractor  released  "the  United  States  from  any  and  all 
claims  which  it  may  have  by  reason  of  the  termination  of  the  said 
contract,"  the  contractor  is  not  entitled  to  an  award  on  a  claim 
against  the  Government  arising  out  of  the  original  contract  (Isco 
Chemical  Co.,  Case  No.  1678,  III  these  Dec.,  222.) 
In  such  a  case,  especially  is  there  no  liability  on  the  part  of  the  Gov- 
ernment, claimant  having  settled  its  formal  contracts  and  state<l  in 
such  settlement  papers  that  it  agreed  that  it  had  no  other  claims 
against  the  Government.  (Modern  Pants  Co.,  Case  No.  2204,  III  these 
Dec.,  203.) 
Where  claimant  had  a  proxy-signed  written  contract  for  300.000  pail's 
of  puttees  which  was  suspended  when  86^  per  cent  i>erfornied,  and  an 
award  of  $54,000  was  made  and  accepted,  and  the  customary  full 
release  given  to  the  Government,  claimant  can  not  afterwards  recover 
*  for  10  per  cent  overage,  no  mention  of  overage  being  made  in  the  con- 

tract, on  the  theory  that  there  had  be(»n  delivered  and  the  Govern- 
ment had  accepted  and  paid  for  10  per  cent  overage  on  previous  con- 
tracts.    (Alexander  Propper  &  Co.,  Case  No.  ,')34,  III  these  Dec.,  300.) 
The  claim  that  there  was  mutual  mistake  In  supposing  that  the  release 
In  a  supplemental  agreement  covered  only  materials  owned  by  claim- 
ant and  not  materials  owned  by  the  Government,  is  lield  to  Iv*  v.'lth- 
out  merit,  and  the  release  is  a  bar  to  this  claim.     (The  Sweets  Co. 
of  America,  Case  No.  2294.  Ill  these  Dec,  897.) 
See  aUo  CLAIMS,  Subcontkactors  ;  CONTRACTS,  Construction  ; 
CONTRACTS.  Settlement  ;  CONTRACTS,  SuppLEMENTAf  ;  EVI- 
DENCE; JURISDICTION;  STORAGE. 
REMEDIAL  ACT  SHOULD  BE  LIBERALLY  CONSTRUED. 

See  ACT  OF  MARCH  2,  1919,  Construction. 
RENTED  EQUIPMENT. 

See  LIABILITY  OF  PARTIES. 
REOPENING  SETTLEMENT. 

iSfee  CONTRACTS,  Setti.ement. 
REPAIRS. 

See  COSTS,  Legitimate. 
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REPRESENTATION. 

Representation  of  Government  Needs. 

See  CONTRACTS,  Implied. 
Representation  Regarding  Further  Orders. 
See  CONTRACTS,  Promise. 
REQUISITION  BY  FOOD  ADMINISTRATION. 

See  AGENTS,  Authority  to  Bind  Government. 
RESCISSION. 

Rescission  Because  of  Mistake. 

See  MISTAKE,  Mutuau      ' 
Rescission  of  Contract. 

See  JURISDICTION. 
RESERVATIONS  IN  RELEASE. 

See  CONTRACTS,  Settlement. 
RESPONSIBILITY  FOR  CARE  OF  RENTED  EQUIPMENT. 

See  LIABIIJTY  OF  PARTIES. 
RESTRICTIONS  UPON  REGULAR  OPERATIONS. 

See  RELEASE. 
REVISED  STATUTES. 

Revised  Statutes,  Sec,  1901. 

See  INTEREST,  in  Absence  of  Stipulation. 
Revised  Statutes,  Sec.  3828. 

.See  CONTRACTS,  Unt.\wfut.. 
Revised  Statutes,  Sec.  3744  and  3745. 
See  CONTRACTS,  Formal. 
RIGHTS. 

Rights  of  Parties. 

See  CONTRACTS,  Construction. 
Rights  and  Liabilities  of  Parties. 

See  CONTROLLED  INDUSTRY. 
Rights  of  Subcontractor. 

See  CLAIMS,  Subcontractor. 
Rights  of  Surety  Against  Creditor. 
See  SURETY. 
RULES  AND  REGULATIONS  OF  FUEL  ADMINISTRATOR. 
See  PRESIDENT,  Powers. 

S. 

SALARIES. 

See  COSTS,  Legitimate. 
SALES. 

Where  goods  are  ordered  of  one  person  and  supplied  by  another,  the 
acceptance  and  use  by  the  person  ordering  them  without  notice  that 
they  have  not  been  sup'plled  by  the  one  of  whom  they  were  ordered 
creates  no  privity  of  contract  between  the  person  ordering  the  goods 
and  the  person  supplying  them.  (Huttlg  Sash  &  Door  Co.,  Case  No. 
2425,  III  these  Dec,  928.) 
See  also  ACCEPTANCE. 
SECRETARY  OF  WAR. 

Secretary  of  War,  Jurisdiction. 

See  JURISDICTION. 
Secretary  of  War,  Purpose  of. 

See  ACT  OF  MARCH  2,  1919,  Construction.  ^^  , 
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SETTLEMENT  CONTRACTS. 

See  CONTRACTS,  Settlkment. 
SETTLEMENT  OP  INFORMAL  CONTRACT  PRIOR  TO  ACT  OF  MARCH 
2,  1919. 

See  CONTRACTS,  Invamd. 
SHIPMENT  UNDER  FORMAL  CONTRACT  DIVERTED. 

See  CONTRACT  PRICE. 
SPECIAL  FACILITIES.   • 

See  CONTRACTS,  Construction. 
SPECIFICATIONS. 

Sfecitications,  Change. 

See  CONTRACTS,  Implied. 
Specifications,  Substantial  Compliance. 

Where  claimant,  under  such  contract  and  under  the  circumstances  rele- 
vant to  specifications,  has  manufactured  and  has  ready  to  deliver 
43,490  pairs  of  such  puttees,  the  Government  is  obligated  under  the 
act  of  March  2.  1919,  to  accept  and  pay  the  reasonable  value  thereof. 
If  on  inspection  it  is  found  that  there  was  substantial  compliance 
with  the  specifications.  (Hawthorn  Mills  (Ltd.),  Case  No.  408, 
III  these  Dec.  275.) 
STIMULATION  OF  PRODUCTION. 

See  CONTRACTS,  Anticipation. 
STORAGE. 

A  claim  for  storage  Is  without  merit  where  goods  manufactured  by 
claimant  were  not  required  to  be  kept  by  claimant  an  unreasonable 
length  of  time.  Other  claims  based  upon  alleged  delay  in  covering 
the  goods,  Including  a  claim  for  reduced  production  claimed  to  be  due 
to  restrictions  thereby  placed  upon  regular  operations,  are  equally 
without  merit.  (West  Lafayette  Manufacturing  Co.,  Case  No.  554, 
III  these  Dec.,  886.) 
A  contractor  who  has  been  fully  paid  under  a  supplemental  settlement 
contfact  containing  a  release  Is  not  entitled  to  payment  for  the  above- 
mentioned  additional  Items.  (West  I^fayette  Manufacturing  Co., 
Case  No.  554,  III  these  Dec.,  886.) 

See,  also    INTEREST,    on    Claims    Against   Government;    RE- 
LEASE. 
SUBCONTRACT  MADE  BY  GOVERNMENT  ORDER. 

See  CONTRACT,  Implied. 
SUBCONTRACTORS. 

Subcontbactor,  Knowledge  and  Consent  of  an  Agent  of  Secretary  of 
War. 

Ste  CLAIMS,  SinJcoxTRAcroRS. 
Subcontractors,  Claims. 

See  CLAIMS,  Sitbcontractors. 
SUBSEQUENT  NEGOTIATIONS. 

See  CONTRACTS,  Cancellation. 
SUBSTANTIAL  COMPLIANCE. 

Substantial  Compliance  with  Specifications. 

See  SPECIFICATIONS,  Sl^stantial  Compliance. 
Substantial  Compliance  with  Terms  of  Contract. 
See  CONTRACTS,  Cancellation. 
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SUBSTANTIAL  PERFORMANCE. 

See  PERFORMANCE,  Substantial. 
SUPPLEMEJNTAL  AGREEMENTS. 

See  CONTRACTS,  Supplemental. 
SUPPLEMENTAL  CONTRACTS. 

See  CONTRACTS,  Supplemental. 
SUPPLY  CIRCULARS  NOS.  88  AND  111. 

See  AGENTS,  Authority  to  Bind  Govt^jnment. 
SURETY. 

Where  cUiiiimnt  was  surety  on  a  bond  conditioned  for  repayment  of 
money  loaned  to  a  manufacturer  by  the  Government  and  on  the 
manufacturer  becoming  banlsrupt  the  Government  established  the 
priority  of  its  claim  against  the  bankrupt's  estate  and  endeavored 
to  find  purchasers  for  war  materials  left  on  the  hands  of  the  bank- 
rupt, which  materials  greatly  depreciated  on  the  signing  of  the 
armistice,  no  agreement  can  be  implied  under  the  act  of  March  2, 
1919,  by  which  claimant  would  be  entitled  to  be  credited  on  its  liabil- 
ity under  said  bond  with  the  difference  between  the  value  of  the 
materials  prior  to  the  arm-istice  and  their  value  after  the  signing  of 
the  armistice.  (New  Amsterdam  Casualty  Co.,  Case  No.  627,  III 
these  Dec,  962.) 
Where  the  depreciation  of  such  materials  was  not  due  to  negligence  or 
any  unreasonable  delay  on  the  part  of  tlie  Government,  the  surety 
(claimant)  is  not  entitled  to  be  exonerated  to  the  extent  of  such  de- 
preciation. (New  Amsterdam  Casualty  Co.,  Case  No.  627,  III  these 
Dec,  962.) 
SUSPENSION. 

Suspension  and  Reinstatement  of  Contract. 

See  CONTRACTS,  Suspension. 
Suspension  or  Cancellation.  , 

See  CONTRACTS,  Construction. 

T. 

TAKING  OVER  OF  MATERIALS. 

See  CONTRACTS,  Interference. 
TECHNICAL  INFORMATION. 

See  COSTS,  Experimental. 
TELEPHONE  CALLS. 

See  COSTS,  Legitimate. 
TELEGRAPHIC  ORDER  FOR  SUPPLIES. 

Sec  CONTRACTS,  What  Constitutes. 
TEMPORARY  AND  PERMANENT  BUILDING  CONSTRUCTION. 

See  REIMBURSEMENT. 

TERMINATION. 

Terminated  Proxy-Signed  Contract. 

See  CONTRACTS,  Termination. 
Termination  Clause,  Construction. 

See  CONTRACTS,  Construction. 
Termination  of  Contract. 

See  CONTRACTS,  Termination. 
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TIME  LIMIT  FOR  FILING  CLAIMS. 

See  CLAIMS,  Filing. 
TIME  OF  MAKING  INFORMAL  AGREEMENT. 

See  JURISDICTION. 
TITLE  PASSING. 

See  CONTRACTS,  Construction. 
TRAVELING  EXPENSES. 

See  COSTS,  Legitimate. 


TNABSORBED  OVERHEAD  EXPENSES. 
See  EXPENSES,   Overheai>. 

UNAMORTIZED  FACILITIES. 

See  AMORTIZATION. 
UNDERSTANDING  FOR  CONTINUOUS  PRODUCTION. 

See  CONTRACTS,  Implied. 
UNILATERAL  MISTAKE. 

See  CONTRACTS,  Reformation. 
U.  S.  FOOD  ADMINISTRATION  BULLETIN. 

See  INTEREST,  on  Claims  Against  Government. 
UNLIQUIDATED  DAMAGES. 

See  JURISDICTION. 
USE  OF  CLAIMANT'S  TELEPHONE. 

See  COSTS,  Legitimate. 

V. 
VAGUE  AGREEMENT. 

See  CONTRACTS,  What  Constitutes. 
VOID  SUPPLEMENTAL  CONTRACT. 

See  CONTRACTS,  Invalid. 

W. 
WAIVER. 

Where  the  contractor  was  .behind  In  its  deliveries,  but  the  Government 
continued  to  accept  deliveries,  the  Government  can  not  long  after- 
wards cancel  the  contract  because  of  such  delays  in  delivery;  the 
Government  being  deemed  to  have  waived  any  advantage  it  might 
have  taken  because  of  late  deliveries.  (Frieberg  Lumber  Co.,  Case 
No.  561,  III  these  Dec,  227.) 

Where  a  contractor  fails  to  deliver  articles  within  tlie  time  fixed  in  the 
contract,  but  thereafter  did  deliver  a  portion  thereof,  which  was  ac- 
cepted by  the  Government,  the  breach  of  the  contract  as  to  the  time  of 
delivery  is  waived  by  the  Government.  (Marsh  ^lanufacturing  Co., 
Case  No.  2226,  III  these  Dec,  994.) 

Claimant  waived  any  right  it  might  have  had  of  a  reformation  by 
amending  his  voucher  and  accepting  payment.  (Splitdorf  Electrical 
Co.,  Case  No.  2313,  III  these  Dec,  511.) 

The  United  States  waives  a  breach  where,  with  knowledge  thereof,  l\ 
permits,  the  contractor  to  incur  further  expense  under  the  belief,  or 
with  reasonable  grounds  for  belief,  that  it  will  not  inforce  its 
options  on  account  of  the  breach.  A  letter  notifying  the  contractor 
that  an  effort  will  be  made  to  adjust  contractor's  claim  for  damages 
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growing  out  of  an  order  to  stop  production,  Is  evidence  that  no 
breach  was  claimed.  (Taft  Pierce  Manufacturing  Co.,  Case  No. 
2S75,  III  these  Dec..  323.) 

See  also  CONTRACTS,  Breach  ;  CONTRACTS,  Reformation. 
WAR     SERVICE     COMMITTEE     ON     FURNITURE,     FIXTURES.     AND 
ALLIED  WOOD  INDUSTRIES. 

See  AGENTS,  Agents. 
WAGES  BELOW  STANDARD. 

See  CONTRACTS,  Construction. 
WASTE  MATTER. 

See  CONTRACTS,  Construction. 
WAR  INDUSTRIES  BOARD,  ALLOCATION. 

See  ALLOCATION. 
WEIGHT  OF  EVIDENCE. 

See  EVIDENCE. 
WHEN  NOT  ENTITLED  TO  BONUS. 

See  BONUS. 
WHERE  AWARD  NOT  FINAL. 

;See  JURISDICTION. 
WORK  ADDITIONAL. 

See  COMPENSATION. 
WRITTEN  CONTRACT. 

See  CONTRACTS,  Written. 

O  :  _.         , 
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